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CHAPTER L 

TITLE-PAGE JUSTIFIED. 

§1. Persons for whose use — - Non-Lawyers as 
well as Lawyers. 

The extent — the almost boundless expanse 
of the subject; — the variety of the mutteis ' 
touched upon, — tlie novelty of the points of | 
view in which many — perhaps most of them i 
— not to say all of tliem, will be found pre- | 
sented, — the unavoidehly consequent novelty i 
of not a few of the terms wluch it had been 
found necessaiy to employ, — all these things 
considered, it seemed to the author, that a 
general, and, how slight ly soever, yet all-em- 
bracing outline, absti acted, and, like “ a pa^ 
nor ama explanation f detached from the work 
at large, for the purpose of preparing the eye 
for the contents of the more fully-delineated 
scene, might not be without its use. 

Should this be among the instances in which 
the Greek adage concerning books is destined 
to find its exemplification, the lighter bur- 
then may at any late do service, by saving 
the hand which takes it up, fiom the heavier 
load which is yet to come. 

The field of evidence is no other than the 
field of knowledge. On that field, the re- 
searches, the result of which form the matter 
of the present work, extend not, it is true, 
beyond the case in which evidence is capable 
of being operative to a legal purpose. Hut 
forasmuch as on the whole field of human 
knowledge there is scarcely a conceivable 
spot from which evidence may not on one ac- 
count or another be called for to a legal pur- 
pose* — hence it is, that, in effect, the portion 

* Examples of cases, in which facts, that to a 
first view might not seem of a nature to come 
under legal cognizance, have been taken, or may 
at any time be taken, for the subjects of legally 
delivered evidence: l.On the occasion of a dispute 
concerning the value of things., or of the services 
of persons employed in the character of instru- 
ments., facts belonging to any branch of art, or 1 
even of science. 

2. Facts relative to the authorship of inventions, 
the commercial benefit of which has for a time 
been legally secured to the inventor by a patent, 


cut off from the field of research by this limi- 
talion, will be found to be neither very con- 
siderable, nor altogether determinate. 

Pi oportioned to the extent of that field will 
be the number of persons, to whom, in the 
character of readers, independently of any 
such misfortuni^as that of feeling themselves 
stretched on the rack in the character of liti- 
gants, it may hajipen to find in the work^ mat- 
ter on some account or other not altogether 
devoid of interest: and in proportion as this 
supposition comes to be realized, a justifica- 
tion will be afforded to the words, by which, 
in the title-page, non-lawyers ai'e spoken of as 
persons to whose use, as well as that of law- 
yers, it may be found applicable. 

§ 2. Rationale — propriety of the appellative. 

Tlie ju^ification of the clause, “/or the use 
of non-lawyers,"' having been thus attempted, 
the wdrd rationale, in jhe clause “ rationale 
of evidence,’’ temains to be justj^ed. 

To whomsoever, with other than a profes- 
sional eye, it can have happ#ned to take up 
a book on the subject of evidence, be the 
book what it may, it^*an scarcely have been 
long, before he saw moie or less reason to 
suspect that in the forma^fe«k^f the mass of 
rules of which he found it composed, the 
, share taken by that fvulty, which, when ap- 
plied to other subjects, goes by the name of 
reason, must have been small indeed. To- 
wards any determinate end, good or bad, un- 
less it were the'' increase of power and profit 
to the framers — scarcely any symptom of 
regard ; arbitrary will — disguised, or not 
disguised, by this or that technical figure of 
speech, the sole, as well as the ever active 
efficient cause of everything that has been 
done : — such is the spectacle that will have 
presented itself to his view. 

In matters of law — in matters of legislation 
at least — reason is an instrument by which 
means are employed and directed to the at- 

3. By means of a xvager, the existence, actual 
or even probable, of any supposed matter of fact 
wiatever, actual or conceivable, may, if desirable, 
be taken for the subject of legally delivered evu 
dence. 
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tainment of an end. Of legislation the proper 
end may, it is hoped, without much presump- 
tion, be stated as being, — not but there are 
those who will deny it, — in every commu- 
nity, the creation and preservation of the 
greatest happiness to the greatest number — 
or, in one word, happiness*: a false end, the 
creation and preservation of the greatest quan- 
tity of happiness to a few, to the prejudice, 
and in diminution of the happiness of the 
greatest number: — to a few, and those few 
naturally and usually the possessors of the 
several powers of government, with their of- 
ficial subordinates, and their other associates 
and connexions : — and this, in proportion as 
the machinery of government is looked into, 
will almost everywhere be seen to be the end, 
principally at least, if 'not exclusively, aimed 
at and pursued. 

As to the faculty called will, its act, volL 
tion, has on each occasion, for its causes, 
interests, acting in the charaoter of motives. 
In what way these springs of action, with as 
little assistance as perhaps in any instance 
was ever received or looked for from the fa- 
culty of reason, give existence everywhere to 
the law of evidence, and moie particularly 
to the law of English evidence, is among 
those questions, the answers to which will in 
some shape or other, it is supposed, be found 
as occasion serves, presenting themselves to 
the reader in his progress through the work. 

Knowledge of the proper remedies is seldom 
to be obtained without knowledge of the mis- 
chief ; — for the purpose of remedy, knowledge 
of th£ effect is seldom spfficient without Know- 
ledge of the^cawse. 

To the non-lawyer, or as in lawyersMgp- 
guage he is calif )d, the unlearned reader, not 
only in respect of perspicuity, but in respect 
of that sort of satisfactron which is afforded 
by the observation of practical use, under each 
head, a delineyti:4'more or less particular, of 
the state of the law as it is, would naturally 
have been in no small dtri^ree acceptable but 
with the design of the present sketch, any 
such illustration would have been altogether 
incompatible. If the contents of two large 
quartos could have been compf essed into three 
or four hundred octavo pages, doubtless so 
much the better ; but if they could, the differ- 
ence would have been so much surplusage. 
What has all along been within the bounds of 
possibility, at least whether within or not 
within the bounds of the author’s ability, has 

• For the instruction, of the non -lawyer, in- 
cluding tlie law-student, if any such there be, 
who being engaged in the study of low as it is, 
has nerves to endure a sight, or so much as a pro- 
spect^ so unwelcome as that of law as it ought to 
Je— in other words, who, his prosperity depending 
upon the depravity of the system, can endure tl^ 
contemplation of anything tending to a cure, u 
would venture to recommend the perusal paripc#- 
su of Peake’s compendium of the law of evidence. 


been to excite curiosity : what could only here 
and there be so much as attempted, has been 
in some degree te satisfy it. ^ 

Remedy supposes mischief . Rules are sel- 
dom laid down, but with a view more or less 
distinct to antecedent transgressions : and, not 
only upon the rules that will here be seen sug- 
gested, but upon the state of the law which 
during the framing of them was in view, the 
observation may, for the use of the unlearned 
reader, afford some light. Accordingly, as of- 
ten as upon the view of this or that suggestion, 
the propriety of it may happen to present it- 
self, as being so completely obvious and indis- 
putable as to reflect upon it the imputation of 
nugatorincss and uselessness, the danger of 
error will not be great, if his conclusion be — 
that this dictate of the plainest common-sense 
stands, in a great part, if not in the whole of 
its extent, contravened by the practice of 
English judges. 

Thus, if in what ought tq be done, a man 
reads what has not been done, and in what 
0J4ght not to be done, what has been done, the 
text itself, may, with the assistance of this 
short hint, perform the office of a coininent. 

Should any such question be asked, as how 
it can have happened that, in the sight of the 
legislator, in almost everything they did, men 
thus called, and thus chosen, kept doing that 
which was evil, the answer, true or not true, 
will at least be found simple and intelligible. 
What they did was evil, because to do other- 
wise than evil, both will and ability were 
always wanting: will was wanting, because 
interest WQ.S wanting : ability was wanting, be- 
cause will was. 

Of this opposition between what might seem 
duty on the one hand, and interest coupled with 
power on the other, the causes, as well as the 
existence, have been shown already in another 
work: and to everything that, in the course 
of the present pages, will be seen indicated in 
relation to established practice, these observa- 
tions, shdrrt as they are, may afford a clue. 

Thus, and thus alone, may be accounted 
for, — accounted for in crow^ds, — phenomena 
which otherwise would have been plainly un- 
accountable. 

When thistles only are sown, grapes ought 
not to be expected. 

As in every other part of the field, so in 
this : — of that rule of action, on the state of 
which, everything that is valuable to man is 
in so high a degree dependent, very different 
is the representation that would assuredly 
have been most agreeable to the feelings of 
the generality of those who live under it, and 
of none in a higher degree than of him, on 
whom the task of giving the picture, which 
is here given of it, has devolved. Unfor- 
tunately, by certificates of health, neither in 
the body natural, nor yet in the body politic, 
are disorders to be cured. 
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Cm. II.] 

By means of the relation, the all-regulating 
relation, constantly and comprehensively kept 
in view j viz. the relation c^f means to end^ the 
aim hhs all along been to give to the branch of 
legislation here in questibn the form of an art^ 
and in respect of comprehensiveness as well 
as precision, the form (but if possible without 
the repulsiveness) of a science. 

CHAPTER II. 

RELATION OF LAW TO HAPPINESS — OF PRO- 
CEDURE TO THE MAIN BODY OF THE LAW 

— OF EVIDENCE TO PROCEDURE. 

§ 1. Relation of Law to Happiness — of JudU 

caturct i. e. Judicial Procedure^ to Law. 
The adjective branch of law, or law of pro- 
cedurcy and therein the law of evidence^ has 
everywhere for its object, at least ought to 
have, the giving effect throughout to the se- 
veral regulations and arrangements of which 
the substantive* hranclP or main body of the 
law is composed. 

As to the main or substantive branch, it 
has for its ultimate fruits happiness and un- 
happiness, in infinitely diversified and ever- 
changing proportions ; but, in the meantime, 
for its immediate fruits, it has those fictitious 
indeed, but indispensably employed, creatures 
of imagination and language, viz. rights and 
obligations : rights its sweet fruits, pregnant 
with whatever is good, whether in the shape 
of security or pleasure : obligations its bitter 
fruits, evil in themselves, good in so far as 
they are the indispensable instruments of all 
created good, being necessary as well to the 
creation, as to the preservation, of all law- 
created rights. 

Vain would be the attempt to impose obli- 
gations — legal obligations : — vain, therefore, 
the attempt to give effect to rights — to legal 
rights — unless, in a state of constant prepa- 
ration to give execution to the will of the 
sovereign in this behalf, there existed a mass 
of physical force, superior to all resistance, 
which in the ordinary state of political society 
could be likely in any case to be ojiposed by 
private hands; and to which, accordingly, 
whether by reflection, or by habit and imi- 
tation, the members of the community at 
large were in a state of constant disposition 
to pay, if not an active, at least a passive and 
unresisting obedience. 

This disposable force — the sort of person 
or character to whose disposition it stands 
committed — is that which stands expressed 
by one common abstract denomination, as 
employed in the singular number, viz. the 
judge: the judge ^ including in that one word 
all persons — all the individuals — to whom, 
on any given occasion, for the purpose in 
question, any portion of that force happens 
to be intrusted. 


It is therefore by means, and in respect of 
the efficient service of this exalted functionary 
rendered immediately to the sovereign in his 
quality of legislator, but through him and in 
ultimate result to the community at large, 
that execution and effect — occasionally exe- 
cution, and thus constantly effect — are given 
to those expressions — those evidences — those 
repositories — those vehicles — of the sove- 
reign’s will, which are spoken of under the 
name of laws. 

§ 2. Relation of Evidence to Judicature. 

Be the law or portion of law what it may, 
antecedently to execution — if not in form, at 
any rate in effect — if not expressed in words, 
declared at any rate by actions — comes deci- 
sion : judicial decisioti, — in official language 
called sometimes judgment f sometimes decree, 
sometimes — itself or its difficultly distinguish- 
able consequences — by various other names, 
suchasrw/e, qfder, writ, precept, mandate, and 
the like. * 

In every instance in which, expressly or 
virtually, judgment is thus pronounced, two 
propositions are expressly or virtually deli 
vered ; viz. a proposition concerning the state 
of the laiv, and a proposition concerning the 
state of certain matters of fact — of matters of 
fact which belong to tlie case, and to which 
the law that belongs to the case is considered 
as applying itself. On the subject of the state 
of the law, the proposition has for its ground, 
in the «ase ot written, i. e. statute law, the very 
words of the law ; of that portion of the law, 
which on the occasion in question is in ques- 
tion ; — in tlie case df unwritten law, a sort of 
jlaw, of the essence of which it‘fis, not to have 
any determinate set of wor^s really belonging 
to it, the supposed purport of some portion of 
written law, whic|j on the occasion in ques- 
tion is feigned or imagined for the purpose. 

Thus much as to — in relation to 
matter of fact, the decision "^as for its ground 
the evidence* by v^iich term is on every oc- 
casion undeifitood some^other matter of fact, 
which on that same occasion is presented to 
the mind or sense of the judge, for the pur- 
pose of producing in his mind a persuasion 
assertive of the existence or non-existence of 
a matter of fact first mentioned, which is al- 
ways some individual matter of fact supposed 
to be of that sort, which on the occasion in 
question the legislator is supposed to have 
had in view. 

Matters of fact being in such or such a 

* Judgment, 1. Ex visujudicis^ or from view; 
2. From the supposed notoriety of the fact ; 3. 
From the judge’s private knowledge ; 4. From 
the supposed improbability of the alleged fact ; 
5. Judgment by default^ or from non-wservance 
* of formalities. In all these several cases the 
ground of the judgment will be seen to be redu- 
cible to the notion of evidence. 
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state, — such and such (says the legislator) 
shall be the state of right and thence of ob- 
ligation : — he who is in such or such a situa- 
tion comprehended in that state, sAa// have a 
right to receive upon demand^ such or such a 
service at hhe hands of the judge. Placing 
himself in the plaintilf’s side, “ 1 am in such 
a situation,” says a man, addressing himself 
to the judge — “ I am m such a situation — 
it is therefore now your duty to render me 
that service.” 

Thus, on each occasion on which a suit is 

instituted — a judicial demand preferred, .a 

service of a nature adapted to the nature of 
the demand — a service always of t\\c positive 
cast — is by the plaintiff called for at the 
hands of the j udge. At the same time, if the 

demand be contested the am defended, 

a service of an opposite nature — a service of 
the negative — is called for on the part 

of the defendant: — a service which consists 

in the ?ion-imposition of those obligations 

those biirtliensorne obligation! — obligations 
to act, to forbear, to siitfer, — the imposition 
of which would be necessary to the rendering 
to the plaintilF the service, bo it what it may, 
which is prayed for on his side. 

Meantime, to constitute a foundation for 
this right, so far as depends upon the matter 
of fact, there can be nothing but the evidence : 
— for the reception of which, to the purpose 
of rendering, in conformity to the will de- 
clared as above by the legislator, either the 
positive service prayed on the plaintilF’s side, 
or the opposite and negative service prayed on 
the defendant’s side, according as the plaintilF 
is or is not in the situation in which he says 
he is, the judicatory cannot but lie equally^ 
open on both sides. * 

In this state or things, if on the ground of 
matter of fact it happey to the plaintiff to 
fail — to fail of making out his right to the 
service prayed for^^die at the same time hav- 
ing that right, -S. it may be in one or other of 
three ways, and it cannot be in any ulterior 
way : — 1. Evidence necesfary anC sufficient to 
the formation of the ground in question is not 
forthcoming ; 2. Forthcoming and standing 
alone, i. e. without counter- evidence on the 
defendant’s side, it fails of obtaining the ne- 
cessary credence; 3. On defendant’s side, 
counter - evidence — evidence, the belief of 
which is incompatible with the belief of that 
which is adduced on the plaintiff’s side, ob- 
tains stronger credence. But by the supposi- 
tion, the plaintiff has really a right to the ser- 
vice which he demands: — this being the case. 

what follows by the same supposition is 

that in the evidence adduced on the part of 
the defendant, there is something of incorrect- 
ness, or partially-operating incompleteness 

something, at any rate, which thereby has 
produced a deceptions effect on the judgment 
of the judge. 


CHAPTER III. 

ENDS OF JUSTICE ON THE OCCASION OP 
JUDICATURE.’* 

§ 1. True or proper ends of Judicature. 

The aggregate of “the objects thus meant to 
be designated, being the standard of reference, 
to which, through the whole course of this 
work, every other object will be referred — . 
the test by which everything will be tried — 
everything that if> approved of, approved; — 
everything that is condemned, condemned ; — . 
it seemed necessary, thus, at the very outset, 
to bring together, under one view, a list of 
those same objects, placed in such sort, tiiat, 
as well each by itself, as their mutual rela- 
tions and dependencies being clearly under- 
stood, may on each succeeding occasion he 
present, or capable of being readily presented 
to the mind. 

Of the ends of judicature, were there none 
of them but what vveije capable of living pre- 
sented in a positive or ojjirmative shape, the 
list might be very short. 

I. In case of wrong supposed to have al- 
ready been committed : — 

1. Application of the wvdtieY oi satisfaction 
where due, — and in the shape in which it is 
due. 

2. Where on the score of punishment ulte- 
rior suffering -f is supposed necessary, appli- 
cation of such suffering where due, and in the 
shape in whicli it is due. 

II. In the case where no wrong is supposed 
to have been committed, but, at the hands of 
the judge, a service, consisting generally in 
the conferring of some new right\, on the plain- 
tiff or demandant, is demanded. 

* For shortness, say at pleasure, either the ends 
of judicature, or the ends of justice. Taken by 
itself, and without the limitation thus applied, the 
expression ends of justice, besides that the import 
of it is multifarious and indeterminate in the 
extreme, is one for which there will scarcely be 
anyparticuFar demand to the purpose of the pre- 
sent work. 

Let utilitg be the leading word, that word tran- 
slated immediately into good and evil, and those 
again into pain and pUasme, the question will 
be all along concerning human feelings, and their 
causes. Let justice be the leading word, the ques- 
tion will be no other than concerning the meaning 
of that word, and for the solution of it, no less a 
task than that of hunting out the different occa- 
sions on which it has been employed, or would 
be necessary. 

i* Ulterior suffering. — From the rendering to 
one person satisfaction at the expense of another, 
suffering, on the part of this other, will, m every 
case, be found inseparable. 

X New right.^ When upon the sale of a mass 
of primerty, to a share in which he is entitled by 
will, for example, or as a creditor to a person in- 
solvent — a person receives, in virtue of the decision 
'^'of a judge, the sum of money representative of 
the net amount of that share, the rights included 
in the property of the money constitute a mass 
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3. Collation of right where due, and in the 
shape in which it is due. 

4. J^eddition of judicial m'^crvice at large* 
where due, and in the shape in which it is due. 

Thus short and simple might be the list of 
the ends of judicature, were there none hut 
such as are of the positive cast, such as are 
the above, to call upon the legislator for his 
regard. 

But for the accomplishment of those posi- 
tive ends — for the production of good in those 
positive shapes ^ — let any course be taken — 
even the bc'^t imaginable — evil in various 
shapes is still liable to be produced: — and of 
this evil, so many shapes as there may be any 
use in distinguishing, so many negative ends 
or objects may be assigned as pos'^essing. on 
the occasion of judicature, a demand for at- 
tention and pursuit on the part of the judge: 
— the good, that the production of it may, 
as far as possible, be accomplished the 
evil, that the pBoduction of it may, as far as 
possible, be prevented/ 

Of these negative ends of judicature, the 
descri[)tioii cannot in any othei way be given 
than by giving a list of the several evils, by 
the prevention or avoidance of which, in so 
far as possible, these several ends are propor- 
tionably accomplished. Of these evils, the list 
may stand as follows, viz 

1. Referalde to the penal and the non-penal^ 

of new rights conferred iijion him by the judge. 
Till the decision ot the* judge pronouncing what 
is thus made due is made known, and (the time al- 
lotted for the payment being elapsed) the money 
has remained unpaid, there is no wrong done by 
anybody — no right violated: the light which tlie 
party in question had till tlieu, was not an tdready 
formed right to any specihe sum of money, but 
a right to such sum, as on die gioimd in (juestion 
should come to be adjudicated by the judge; in- 
cluding an antecedent right to the coriespondent 
service at the hands of the judge, viz. the service 
rendered by the collatiun of the mass of rights, 
included in the right of recovering the money as 
above. 

* Vudicial serxHce at Cases are not al- 

together wanting, in which, otherwise than by 
collation of any new right, service is rendered by 
the decision and consequent oi'der of a judge — 
Example: — 1. Removal of a mere physical im- 
pediment to the enjoyment of a man’s personal 
liberty, or any part of his property ; — a wrong- 
placed gate — a noisome manufactory, &c. — 
anything coming under the denomination of a 
nuisance. 

2. In every case in which satisfaction is admi- 
nistered, in so far as it is of the vindictive kind, 
it is applied by the simple application of punish- 
ment, and without the creation of any new right. 

8o multifarious, so ill defined, so fugitive, so 
intertwined one with another, and as yet so im- 
yierfectly distinguished and explained, are the 
fictitious entities called rights, that, on such a 
subject, in such a place as the prpent, to afford 
anything like complete satisfaction, is plainly , 
impossible. The anatomy of rights has never 
yet found a professor to explain it. 

f Commonly called civil. But when employed 
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departments of the field of law taken together, 
directly-resulting evils incident to judicature-— . 
i. e. evils resulting in a direct way from mis- 
application of the power of judicature: — 

1. Non-application of the matter of satiH^ 

faction where due. • 

2. Application of the matter of satisfaction 
(though it be where due) in a shapeX not due. 

3. Application of the matter of satisfaction 
where not due. 

4. Noil-application of the matter of punish- 
ment where due. 

5. Application of the matter of punishment 
(though it be where due) in a. shape not due. 

G. Application of the matter of punishment 
where not due. 

7. Non-collation of right where due. 

8. Collation of right in a shape not due. 

9. Collation of right where not due. 

10. Non-redditioii of judicial service (at 
large) [j where due. 

11. Redditmn of judicial service in a shape 
not duo. ^ 

12. Redditioii of judicial service where not 
due. 


as an adjunct to the word laxv, the word civil is 
moreover em])loyed to signify non-constitutional,, 
or non-poUlieal, or non-military, or non-cccle- 
slastical law : as also to designate Uovne-hred law, 
and in liomcJjied law itself, it is used as synony- 
mous to non-canon law. A word which is used 
promiscuously in so many different senses, all of 
them on occasions on which they require •'to be 
distingmshed from each other, is incapable of 
answciing the pur})Oses of him who wishes to 
understand, or of him who wishes to be under- 
stood. , 

X In a shape not due.'] Where.^being appHe.d 
wl^re due, the matter of satisfaction is applied 
• in a shape not due, the evil^includes in it, by 
implication, another evil, an evil of an opposite 
description, viz. ?/o?i-application of the object in 
question in its due slikpe. But as in the case of 
a pecuniary account, with errors in it on both 
sides, — the effect of this'^Ali^lication is — not 
to increase, but to compensate tor and diminish 
the effect of the erro^wliich stands»expressed : — 
thus it is in r^lgard to satisfaction ; — and so it is 
where punishment is to be applied, where rights 
are to be conferred, or where. other judicial ser- 
vices are to b^ rendered, as below. 

Under shape may be included quantity, qua-^ 
lity, place, iirne: under undue shape, undue in 
point of quantity, undue in point ot quality, and 
so forth. 

Suppose the error to be in point of quantity — 
in this case, so far as quantity alone is concerned, 
(the application of the object in a quantity 
due, including in it the wow-application ot it in 
the quantity that is due,) the undue suffering 
to one pgirty, the undue advantage to the other 
party, cannot either of them amount to anything 
more than the difference. 

II Service at large,] i. e. otherwise than by col- 
lation of a right, which, as above, is the most 
frequently exemplified, though not the only shape 
in which judicial service, not consisting in the 
application wther of satisfaction for wrong, or of 
punishment, is rendered. 
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If the error be only in respect of quality, the 
quantity being exactly wliat is due, the evil 
(it may occur) may be but imaginary. The 
answer is — if it be the evil of the first order, 
and nothing farther, that is looked for ; — 
yes ; viz. tfiat which has for its seat i\\Q feel- 
ings of the parties on either side, or on both 
sides: notwithstanding the error, quantity — 
of suffering on the one side, of enjoyment 
on the other — being by the supposition the 
same as if there had been no such error. But, 
however it may be in the case of satisfaction, 
in the case of punishment, if as by the suppo- 
sition there be an error in respect of quality, 
the effects of that error will render them- 
selves sensible, by the production of evil of the 
second order, i. e. the people at large will, in 
some shape or other, vfz. danger or alarm, or 
both, be sufferers from it. Of the importance 
of quality in punishment, and of the distinc- 
tion between firU and second orders as applied 
to evil and to good, views liavej)een given in 
other places.* 

Referable still to the same two depart- 
ments, follow in the list of evils incident to 
judicature, such as may be termed collaterally 
resulting — evils resulting in a collateral way 
from the misapplication of the powers of ju- 
dicature : — 

1. Delay, where, and in so far as, unneces- 
sary or prcponderant.f 

2. Vexation, where, and in so far as, un- 
necessary or preponderant. 

3. Expense, where, and in so far as, unne- 
cessary or preponderant. t 

* See Introduction to ,11 orals, Ac. Ch. XI i. 

S oil; and Principles of Penal Ldw, Part. II. 
ook I. Ch. 1 1, p. 395. 

f Unnecessary or nreponderanl.] See, in Scotch 
Reform, (Delay and Complication Tables) a de- 
tailed explanation and exemplification of this / ; tad 
of judicial evils, a view Of their relations and 
bearings to each othei;; and of the effect of the 
terms Unnecessary' if.ki preponderant as respec- 
tively applied to them. See likewihc below, the 
chapter on Exclusion, § 2. 

X Follows a li^t of certain evils deferable to the 
constitutional department. To these, there not 
being any need of reference for the purpose, or on 
the occasion of the present work, ^he text might 
(it was thought) be exonerated from them with- 
out loss : — . . 

1. On the part of judges, insuhordination: 
including on the part of any judicatory, non- 
observance of the ordinances of the legislator, and 
on the part of a subordinate judicatory, non- 
observance of the orders of its super-ordinate. 

2. Usurpation of jurisdiction: viz. on the 
part of any judicatory : whether to the prejudice 
of the authority of the legislator alone, or to the 
prejudice of the authority of any judicatory, 
super-ordinate, co-ordinate, or 'Subordinate. 

3. Ununifor mity in judicature : viz. whether 
as between system and system of procedure, or 
under the same or different systems, by difference^ 
as between decision-and decision in the same case, 
viz. in the same individual case, or in two indi- 
vidual cases of exactly the same sort. 


In the word misdecision, we have a general 
term, under which any decision, under and by 
virtue of which apy of the above-mentioned 
evils, mentioned as correspondent, and oppo- 
site to the direct negative ends of judicature, 
are considered as produced.* 

Given the ends of justice on the occasion 
of judicature, given in the same degree of de- 
tail are the duties o f the judge. 

If, as it has been endeavoured to be made, 
this analysis be found all-comprehensive, every 
imaginable breach of duty commissible on the 
part of a judge, as such, will be found refe- 
rable to one or more of the heads contained 
in it. 

§ 2. False, hut actual ends of Judicature. 

The objects hitherto brought to view', un- 
der the name of the ends of judicature, are 
those which seemed the proper, or, in one 
sense of the word true, the true ends of ju- 
dicature. • 

Opposite to these ^ids stand those wdiicli, 
it should seem, may without impropriety he 
termed* the impi oper or, in one sense 

of the VkOrd false, tha false: — in England, 
at least, thek% alas ! will be found to have 
ahvays been — not to say to he — the actual 
ends. 

In England, in the early ages of the con- 
stitution, reckoning from the Norman con- 
quest, the oiu‘ all-embracing false end may be 
stated as having for its correspondent inte- 
rest, private and personal, the sinister interest 
of the monarch : his minister interest, in the 
several shapes in wdiich the sinister interest 
of a public man is capable of displaying itself, 
viz. those of w'hicli the objects aie, respec- 
tively, money, power, reputation (rtqmtation, 

Important as they are, these ends are but of 
the second order: fur, tor argument sake (though 
the fact is so much otherwise,) suppose that none 
of tliescoMcr evils which belong to thenon-jienal 
and.penal depax tments cvex have jjhicC, these are 
but nominal not real evils. • 

* The evils just termed collaterally result- 
infr, viz. unnecessary or prepoiiderant delay, 
vexation and expense, — is it not by decision 
(it may be asked) that these evils also ar-e pro- 
duced? and such dcciA-io/i, is it not raisdeci- 

sion likewiwse ? 

Answer In so far as they are produced under 

and by virtue of the established and undisputed 
course of the judicial procedure, and accordingly 
without contestation, they are produced without 
express decision, and thence in so far without 
mis-decision. 

If, in relation to any one of these topics, matter 
of dispute happen to take place, — this case, a 
demand for decision, and along with it room iqr 
misdecision, does inaeed take place. But in this 
case, any such dispute is in effect a separate suit, 
or cause, and if, on the subject of it, misdecision 
takes place, it will be found, it is supposed, 
clothed in one or more of the twelve forms, and 
referable to one or more of the twelve heads above 
mentioned. 
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when operating upon an extensive scale, called 
fame^') constantly ease, and occasionally ven- 
geance* *» 

To the siitister interest of the monarch, 
the indolence and imbecility incident to that 
situation, joined to the necessary industry and 
comparative mental vigour of his instruments 
and substitutes, the jvdges^ substituted by 
degrees, and in a principal degree, the sinister 
interests of these his subordinates: — the seat 
of the sinister interest th\js gradually shifting, 
the shapes in which it operated still the same. 

Among the false ends, the above may be 
termed the direct ends of judicature. Rela- 
tion had to these, the name of collateral ends 
may be given to those which correspond with 
the sinister interests of those other members 
of the governing body who, in the character 
oi siriecurists^ or over-paid placemen^ or holders 
oi needless places or otherwise, have, for the 
benefit of their support, been suffered without 
repugnance to come in for shares in the pro- 
fits of high-seated and irresistible depreda- 
tion: — fruits of scientifically and diligently 
cultivated delay, vexation, and expense. 

Among these, a [dace of pre-eminence is 
due to the man of finance, who — from taxes, 
whether under the name of taxes, or under 
the name ot' fees, imposed upon justice (i. e, 
from the sale of that commodity to all those 
who have wherewithal to pay for it, coupled 
with the denial of it to all who have not,) 
over and above any part of the produce which, 
on any such false pn'tence as that of official 
labour performed, he may have contrived to 
put into his own pocket, or that of this or 
that more or less near connexion — derives 
that com[uirative ease which, from a hun- 
dredth part of the same suffering, inflicted 
upon an ecpial number of patients, capable of 
making their cries heard in concert, might 
receive intolerable disturbance. f 

In the fabrication of priest-made religion, 


* Possible, and, if possible, not inconvenient, 
names of the respective interests taken from their 
respective symbols: — interest of tlie parse, the 
sceptre, the trumm t, the pillow, — if critic 
gall can keep itselt in— the bladder. For the 
corresponding pains, and motives, see 
Table of Springs of Action, Vol. I. p. 195. 

i* For the matchless mischief of this species 
of tax, see Protest against Law Taxes. As to 
the monarch (I mean of present time,) setting 
aside his share in the benefit of the vast common 
fund, which, even without hands to apply it, 
operates through the medium of hope and fear, 
in so commodious a manner, and so extensively 
efficient a degree, in the character of matter of 
corruption, the pittance which has been left to 
his personal share is scarcely worth mentioning. 
Strained through a number of intermediate 
sponges, it drops into the privy purse, to the 
amount of no more than £5000 or £6000 a-yean 
under the name of green wax . » 

* Finance Reports, 1797-B, or 1806-7. 


even in its most pernicious forms, the predo- 
minance of sinister interest would scarcely 
be found more incontestable than it may be 
seen to be in judge-made law — seen even in 
the picture given of it by Blackstone — seen 
notwithstanding all his varnisl/fes. 

For the sake of emolument and advantage 
in other shapes extractible out of the expense, 
to manufacture on every occasion, in the 
greatest endurable quantity, the inseparably- 
interwoven tissue of abuses — viz. unnecessary 
delay, vexation, and expense — may be seen 
throughout to have been the only real object 
of solicitude. Fortunately, in pursuit of the 
only real object, it was not possible to pro- 
ceed without the appearance, nor even alto- 
gether without the reality of justice ; and to 
the necessity thus^ produced may, without 
much danger of error, be ascribed what little 
of justice may be found perceptible in the 
result. 

Bearing^n mind thus much, the reader, 
learned or unlearned, will find himself in a 
condition to account for the several pheno- 
mena of a(‘tual law, as they present themelves 
to view : if, on the contrary, the burthen be 
felt too heavy for endurance, everything he 
sees will be an effect without a cause. 

As human nature is constituted, the pre- 
servation of the individual and of the species 
depending upon the ascendency universally 
maintained (here and there an extraordinary 
case excepted) by self-regarding over social 
interests; so in judicatuie, as in every other 
department of government, the preference 
has of course been all along given to the 
false cnds<^m their Competition with the true : 
J;he faLe ends, as above described, having all 
along been pursued, as fs^r as the craft or in- 
difference of the monarch, and the blindness 
or patience of th^^ people, would permit : the 
true pursued so far, and so far only, as reality 
appeared necessary taj^lje keeping up of ap- 
pearance. ^ 

Read the histQfy of the Council of Trent, 
as written^by Paul Sarpi. Observe by what 
springs of action each result was produced : 
believe the actors themselves, by piety — 
everything*by pure piety : believe the histo- 
rian, by everything hut piety. 

Such as was the share which piety had in 
the production of that portion of ecclesiastical 
law which received its establish riient from the 
council of Trent, such, or thereabouts, may 
be seen to have been the share which the love 
of justice had in the production of that part 
of the rule of action which, instead of the 
legislator, has had judges for its authors ; par- 
ticularly that part which is composed of the 
law of procedure, and in the law of procedure, 
that whi(^h is composed of the law of evidence. 

Of 'the present sketch, few, perhaps, are 
the pages that may not be seen to add, more 
or less, to the proof of that instructive truth. 
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But in the chapter on Exclusion ^ the section 
which speaks of that operation, as performed 
on the ground of a supposed danger of de- 
ception, will perhaps be found to comprehend 
within the smallest compass, the greatest 
quantity of sftch matter as concurs in giving 
probability to that inference. » 

CHAPTER IV. 

DUTIES OF THE LECJISLATOR IN RELATION 
TO EVIDENCE. 

§ . . List of these Duties, 

AFTFa what has been said of the re.anon 
judicature to law, and of evidence to judica- 
ture, the duties of tlie legislator, in relation 
to evidence, will, it is supposed, be found 
comprisable under the six following heads — 
under each of wliich follow a few words of 
explanation, together with a brief intimation 
of the sort of regard paid to tlu^^ duties in 
English practice. For giving ex})ression to 
them, the imperative mood has been sug- 
gested by grammatical eonveiiiencc : — 

1. For the support of every t*ow/crrc</, 
of every obligation imposed by 3^00, do wbat- 
soevei is in your power towards the securing 
existence, and ihcveAiitov forthcomhujuess* to 
whatsoever evidence may be necessary : — 
saving on each individual occasion all due 
regard to the collateral ends of judicature,! 
as above indicated. 

2. Avoid putting an exclusion upon* evi- 
dence on every occasion on which exclusion 
of evidence is improper ; — as it will be shown 
to be in every cjse, except those ip. which it 
is called for by a due regard J to the colla-, 
teral ends of judicalfire. 

* The securing' farthcoun/iis^urss. \ Physical 
compulsion— application of thC matter of punish- 
ment-application of the matter of reward — such 
are the means by w^iciii^ whether it be for the 
purpose of evidence^ or for the purpose of pisti- 
dahilit}) (including what in technical language is 
called execution) — whether irbe ontihe part of 
thiuffs ox persons — forthcomingness is elfected. 
But to the subject of procedure — not to the sub- 
ject of evidence, belong the operations which have 
for their objects the production of tftese several 
effects. In a work on the law of evidence, these 
effects are in general supposed to be already ac- 
complished: the evidence or the person or thing 
in which it has its source, is vdiCdiiLy forthcoming,, 
and waits for nothing but the order of the judge. 
The only case in which evidence is here taken np 
at any antecedent period, is that which affords 
room tor the sort of evidence brought to view at 
the end of this list, under the appellation of pre^ 
appointed evidence. 

f Collateral ends,,'] viz. prevention, or avoid- 
ance of the evils of vrav/Zio//, and iwpcnse,, 

in so far as unnecessary or piepnndnant. 

Due regard,] The regard here spoken of 
as duc^ consists in neither inore or less than the 
observance of the simple and moat unexception- 
able rule — produce not a greater evil in prefe- 


[Ch. IV. 

3. Put an exclusion* upon evidence on every 
occasion on which exclusion is proper ; — as 
it will be shown to Ve, on every occasion on 
which it is called for by a due regard to the 
collateral ends of judicature. 

4. So order matters, as far as may be, that 
on each individual occasion, whatsoever evi- 
dence comes to have been reeeived, shall not, 
in respect of the degree of persuasion pro- 
duced by it in the mind of the judge, operate 
with an effect preate^\ than its due effect. 

5. Nor lessf than its due effect. 

G. So order matters, that saving always the 
regard due to the collateral ends of justu.'^i?,. 
each article of evidence shall,, to the mind of 
the judge, present itself in its best shape rj — 

rciice to a less. For the application of this rule 
to the subject of evidence, see the chapter on 
TJ.vclK.tion. 

* D,vclnsio}i.] On the occasion in question, it 
the article of evidence in question be not forth- 
coming, jfb; hearance to cause it to be forthcoming 
is, in a sort of negative wliy, putting an exclu- 
sion upon it: — exclusion in a positivetwdy is — 
where the evidence, although it were tendered, 
would not he received. 

-f- Greater than Us due effect ; — les<< than its 
due effect,] Among mankind at large, the ge- 
neral propensity is — to give to evidence too much 
rather than too little credence. Although de- 
ception may in either case be alike the conse- 
quence, yet to prevent too greal credence is, in a 
manner, except where religion has been con- 
cerned, the only object of the two, on which, on 
the part of government, any care has been em- 
ployed. For this purpose, the only course that 
lias been taken is exclusion: — for fear of decep- 
tion, exclusion put upon all such evidence, in the 
instance of which it has been apjirehended that, 
if received, too great credence would he bestowed 
u])on It, and thereby deception, deception put by 
itiupou the judge would be the con sequence. 

Avoidance of deception by evidence being the 
end., cxclnsion of evidence will here be repre- 
sented as in 710 case proper and conducive : in-, 
struction,, viz. as from the legislator to thejudge, 
as being in eceiii case proper and conducive, ana 
the only sort of application that in the nature of 
the case can he conducive to that end. 

Best .shape.] In some instances, evidence is 
not to be had but in us oxen A7/(//;c,and, as it were, 
ready made; so that all that the judge has to do 
with it is to receive it. — Examples: — 1. Memo- 
made for private use; 2. Letters,, after 
or before transmission; 3. Things in general, 
in the character of sources of real evidence — a 
modification of circumstantud evidence. 

In other instances, the judge has to extract it 
himself, or at any rate, finds nothing to hinder 
him from extracting it ; in which case, the .shape 
m which It will present itsdf depends upon him- 
self : ifitcrrogalion being the chief instrument 
employed m the extraction of it. According to 
the circumstances in wins h it is received or ex’- 
tractedy great is tlie variety of shapes of which it 
will be found suscqitible. 

Before the art of writing came into use, per- 
sonal testimony, delivered or extracted viva vq94 
ift the ]>re>cnce of thejudge, presented the onlf 
shape in which personal evidence could make its 
appearance. Since that period, pre-appointed 
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meaning, by its best shape, that in which it is 
least likely to be productive of deception — 
to ppcrate with an effect yr eater, or with an 
effect less than what is due. 

7. By arrangements of a general complexion, 
taken beforehand, do what the nature of the 
case admits of, not only towards securing in 
each instance, as above, the forthcominyness 
of such necessary evideiu'e as may happen to 
have been brought by other causes into ex- 
istence, but also towards securing existence 
to such necessary lots of evidence. 

N. B. Evidence brought into existence by 
the operation of the sort of providence thus 
indicated, will herein be designated by the 
appellation of pre-appoitited evidence. 

§ 2. Reyard paid to these Duties in English 
Practice, 

Such, in as far as the view here taken of 
the subject may be found correct, being the 
list of the duties or tasks proper to be per- 
formed by the leyislator — understand always, 
by the sovereign in his character of legislator 
. — in the field of evidence, a brief intimation 
of the sort and degree of regard, which, it is 
supposed, will be found to have been paid in 
English practice to these duties, may even, 
in this early stage of the inquiry, be not alto- 
gether without its use. 

As to the sovereign, considered in his cha- 
racter of legislator, on English ground in 
particular, in relation to the whole extent of 
this part of the held of action, the most supine 
neglect will, on his part, be everywhere but 
too discernible : arrangements, on which jus- 
tice is so completely dependent, left, almost 
without exception, to be made by sinister in- 
terest, and intercst-bog'otten prejudice, in to 
person of the judge : — of the judge who, in 
this as in all other parts of the field of law, 
pretending to find already made whatsoever 
he makes, makes and mars exactly what he 
pleases. If here and there, to this or that ar- 
rangement the toucli of the legislative sceptre 
may be seen applied, it is, in every instance, 
by the hand of the judge that the instrument 
has been guided, no symptoms of thinking 
being anywhere perceptible, on the part of 
that which should have been, and is spoken 
of as if it were, the all-directing mind. 

1. Under the bead of fiorthcomingness^ as 
above explained, the system of arrangements 
provided have, in proportion as they have 
been looked into, been found in a deplorable 
degree scanty, inapposite, inconsistent, and 
inadequate. But the system of procedure — 
judicial procedure at large — being the system 
to which arrangements of this description pro- 
perly belong, it can only be in an incidental 

evidence (of which immediately) has presented 
another sort of evidence, which, as will be seen, 
received its shape from the hand of the legislator, 
or during his sleep, from the jband of the judge. 
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way that any such deficiencies can meet the 
eye, in the course of the present work. 

2. In regard to the system of exclusion, 
pursued to so prodigious an extent, and with 
not less prodigious inconsistency, if the ob- 
servations that will be broiigi&t to view are 
found just, it will be seen to be groundless 
and pernicious, to an extent little short of 
that to which it has been applied. 

3. In regard to the applying the exclusion, 
on any such ground as that of preponderant 
inconvenience, in the shape of delay, vexation, 
and expense — thereby embracing the lesser 
evil in preference to the greater — of any such 
application of human prudence, scarcely an 
idea will he to be found : — cases of vexation 
to a small extent only excepted — cases in 
which, to the greater part of that small extent, 
the supposed vexation will be found to be 
purely imaginary, not having any existence 
independent of that which is inseparably at- 
tached to y,’cli infliction, as in the name of 
punishment or satisfaction ( .ihligation of ren- 
dering satisfaction,) cannot but be assumed 
to be due. 

4 & 5. In regard to the affording assist- 
ance and guidance to the judge, in forming 
his estimate of the probative force of evidence, 
so that in each instance the effect produced 
by it in the way of persuasion on the mind, 
may be neither greater nor less than what is 
its due, this whole quarter of the field will be 
found a complete blank. Nothing was done, 
or sd much as thought of being done, but by 
the operation of will: — nothing by assistance 
afforded to intelligence. Instead of instruction, 
exc/Msmasern ployed as above 
,, (). In regard to shape, putting aside the 
best, which, as having be/ n originally the only 
shape, is the most obvious* as well as the 
simplest shape, by an abuse of the art of 
writing, it has been the art and care of the 
English judge to giv*^q[a^ wilf be seen) to 
evidence, in so far as hath lain in his power, 
the two most deo^ptious, and in every respect 
the worst*shapes f that could be given to it : 
in doing which, his own sinister interest has 
(it will be seen) in various shapes been pro- 
moted, while the interests of the public, in 
respect of truth, morality, and justice, have 
thereby been sacrificed : nor in this case, on 
the part of the legislator, have the transgres- 
sions of the judge been merely the result of 
blind confidence reposed in that subordinate ; 
— the sinister interests of the leaders in le- 
gislation having on this ground interwoven 
themselves with, and given effect to, the si- 
nister interests of the judge. 

• Most obvious.'] Viz. examination viva voce, 
as before — before just ices of the peace— 

before committees of the legislature. 

4* Worst shapes.'^ Affidavit evidence, written 
deposition, taken as in equity court, ecolesiastU 
eat ; 2 onrt, and admiralty court practice. 
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7. Under the head of pre-appointed evi- 
dence, it will be seen how badly individual 
prudence has, on this part of the field, been 
seconded and supported by legislative provi- 
dence. 

By general rules, which he has seen and 
suffered to be deduced from practice — from 
judicial practice — the legislator breeding and 
nourishing in every bosom the expectation ot 
seeing his enforcing sanction applied to con- 
tracts of all sorts — to agreements and con- 
veyances, — while the judge, by unpre-an- 
nounced and unforseeable exceptions, without 
reason, and without end, has been violating 
the engagements taken by these same rules ; 
the legislator looking on, and, by his perpetual 
connivance, making himself a perpetual ac- 
complice in this perpetual breach of faith.* 

CHAPTER V. 

PROBATIVE FORCE WHENCE ]\^ASURED 

HOW INCREASED — HOW DIMINISHED. 

§ 1. Whence measured — Standard quantity. 

In regard to evidence, such as hath just been 
seen, being the legislator’s duties, and amongst 
them, the doing what depends upon Xnspower, 
including in this case in a more especial man- 
ner, his wisdom — towards preventing evidence 
from operating, in any case, either wXWi greater 
or with less effect than is its due, hence it is 
that, — as in the instance of any one article 
of evidence it is an object (how dilficultly- 
soever attainable,) highly desirable, to know 
what degree of probative ^force is the due of 
that one article<of evidence, — so (what may 
be found not quite so difficult,) as betweeiUtt/*6 
articles of evidence^ exhibited on the opposite 
sides of the cause, which it is that ought to be 
considered as possessed of tixC greatest degree 
of probative force. This being the case, a pre- 
liminary point, alijjef*rftfcessary to either pur- 
pose, will be seen to be the fixing upon some 
describable quantity of probutwe f(^cc (!apable 
of being referred to in the character of a stand- 
ard quantity, from which, in every case, as well 
increase as diminution — diminution as increase, 
may be capable of being measured.* If, in this 
as in so many other instances, the nature of 
the case admits of little precision, — if, in this 

* Breach of faith.] Question— 'where is the 
breach of faith ? It is from judicial practice 
alone (there being no statute law on the subject) 
that the general rule, contracts willhe enforced^ 
can have been formed : and by the same practice 
by which this general rule is indicated, so are the 
exceptions. — Answer. Byitsextremesimplicify 
the general rule takes hold of and fixes itself in 
every mind : — by their incongruity, unconnect- 
edness, inconsistency, variety, and multitude, — 
and by the obscurity of the language in which 
they are expressed — the exceptions are rendered 
— to lawyers difficultly and imperfectly comos- 
cible— to non-lawyers, utterly uncognoscible. 


as in so many other instances, ignorance and 
weakness are the lot of human nature, — it is 
not the less needful. to us to make ourselves 
as well acquainted as possible with the nature 
and degree of that ignorance and weakness. 

To this standard, then, will the reference 
be made, as often as, by the operation of this 
or that circumstance in the cliaracter of a 
cause, either superiority or inferwnty, in the 
probative force of this or that article of evi- 
dence, is considered as being produced. 

For this standard of reference, take, forex- 
ample, a portion of discourse, orally delivered 
in the hearing of one or more persons ; — a 
portion of discourse, by which a person, whose 
reputation in respect of trustworthiness, as 
applied to the purpose in question, is, in all 
points, upon the ordinary medium, or average 
level : or rather (what comes to the same 
thing, and presents a sort of condition, the 
fulfilment of which is much more easily as- 
certained,) whose character is npt known: tins 
person, let him assert hr declare himself to 
have been, at a time and place individually 
described, a percipient witness of the exist- 
ence of the matter of tact in question ; it be- 
ing such, that, of the existence and nature of 
it, every person of sound mind is qualified to 
obtain adequately strong and distinct percep- 
tions, form an adequately correct judgment, 
and retain an adequately correct and complete 
remembrance. 

In this standard lot of evidence, as thus 
described, two particular circumstances, in the 
character of potential causes of increase or 
diminution of probative force, will require to 
be noted ; viz. 1. The source from which the 
evidence — the information — springs, and is 
delivered ; and, 2. The shape in which it is 
delivered. 

In relation to the source, again, two parti- 
culars may be observed ; viz. 1. The nature 
or quality of it, as delivered in to the judge 
or other person for whose use it is destined ; 
2. The propinquity or nearness of it in rela- 
tion to the seat of perception ; viz. of those 
perceptions, the existence of which is asserted 
by it. 

§ 2. Sources of Increase. 

As to increase and superiority, consider 
now by what means it is, that, to the stan-^ 
dard degree of probative force, as thus de- 
scribed, any addition can be made. 

1. In regard to the quality of the source, 
one means by which probative force is capable 
of being added to it is — by substituting to a de- 
claration of this unknown person, a declaration 
to the same effect, made by a person selected * 
for this purpose, in contemplation, and under 

• Selected.] Hence one advantage derivable 
Trom ffie employment of that species of evidence 
which has been designated pre-appoinUd evi- 
dence. 
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the persuasion of a superior degree of relative 
trustworthiness as existing in his instance. 
2. Another obvious, and naych less question- 
able mode is — by adding to the number of the 
persons, in whose declarations, in relation to 
the supposed matter of fact, an exact coinci- 
dence has manifested itself. 3. In respect of 
propinquity with relation to the source of per- 
ception, if the narrating witness, as above de- 
scribed, was himself the percipient witness, 
to whose senses the perceptions in question 
manifested themselves, probative force admits 
not, it is manifest, any increase. 

Decrease., on the other hand, it will be 
found to admit of, and to any imaginable de- 
gree ; viz. in the case where the matter of fact, 
the perception of which is thus expressed, is, 
by the person by whom it is expressed, stated 
as having been perceived — not by himself, 
the narrating witness, but by some other per- 
son or persons, on whose credit the exist- 
ence of the supposed matter of fact is thus 
averred. 

Thus much concerning the source of the 
evidence or information. 

As to the shape ; — of the shape in which the 
standard lot of evidence, as above described, 
is supposed to have made its appearance, what 
is plain enough is, that it is not only the na- 
tural sluq)e, but the only natural shape. But 
by means of a variety of additameiits — in- 
struments — operations — states of things — 
arrangements, — of which, under the collective 
name of securities for trustworthiness — secu- 
rities against deceptions incorrectness and in- 
completeness in evidence, particular mention 
will be made, whatsoever probative force be- 
longs to the information in this its natural and 
primitive shape will presently be seen to have 
received additions, the importance of which 
will not be found to be open to dispute. 

§ 3. Source of Diminution. 

As to what concerns the source, and in 
particular the quality of that source, what is 
manifest enough is — that by any circumstance 
by which the trustworthiness of the person 
in question is diminished, t\iQ probative force 
of the evidence deduced from that source, or 
passing through that channel, will be propor- 
tionally reduced. Of the causes of trust- 
worthiness and untrustworthinesst in tes- 


* Person or versons.'] Between this supposed 
percipient, and the deposing or narrating wit- 
ness, any number of supposed percipient and 
narrating witnesses may, it is obvious, have been 
interposed. Concerning the diminution thus 
effected in the degree of probative force, see 
Chapter XITI. Of Makeshif Evidence. 

•j* Untrustworthiness.] These will, in every 
instance, be found to consist in some infirmity, 
relative and comparative, in the state or condition 
of the mental or psycnological faculties, and 
qualities, intellectual or moral, of the supposed 
l^rcipient and narrating witness or witnesses. — 
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timony, a view is given under the head so 
denominated. 

As to remoteness fiom the source of narra- 
tion — from the supposed seat of perception 

— in the character of a quality, bvwhicti, in 
proportion to the degree of it, a coi4espondent 
defalcation cannot but be made from the pro- 
bative force of the evidence so circumstanced, 
it has already been brought to view. 

As to the shape ; — of the circumstances, 
.upon which the inferiority or superiority of 
an article of evidence in this particular de- 
pends, intimation has just been given. By 
any addition made, of any of them, to the 
standard species of evidence, the trustworthi- 
ness of the article has already been spoken 
of as receiving a correspondent addition and 
increase. * 

But, admitting such to be their virtue and 
effect, it will follow that, except in so far as 
it may happen that the application of them 
stands prohibi^^d by preponderant inconve- 
nience, in the shape of delay, vexation, and 
expense, the whole aggregate of these secu- 
rities should, in every instance, be employed 
to bear upon the evidence. This being sup- 
posed, the absence or non-application of any 
of them may, with reference to the article of 
evidence in question, be considered as ope- 
rative of a defalcation made from the due and 
proper quantity of its probative force, and 
thence as a cause of comparative untrust- 
worthiness, if not on the part of the person 
in question, at any rate on the part of his 
evidence. 

One cause of diminution of probative force 

— one cause of inferiority in povit of proba- 

tive force, as between evidence and evidence, 
remains to be noted. ,) 

As yet, for simplicity's sake, the matter of 
fact deposed to, as abe^ve, has been tacitly sup- 
posed to be the very matter of fact in question, 
whatever it be. 

But, independently of human testimony, 
between matters of ihet themselves, such is 
found to be th^ connexion, that by the exist- 
ence, no matter how established, of one or 
two connected facts, a persuasion, more or 
less strong, is 'produced, of the existence of 

the others the fact, of the existence of 

which the persuasion is thus produced, call 
it the principal fact ; the fact by which such 
persuasion is produced, call it the evidentiary 
fact. 

Considered as tending to produce a per- 

It is for the purpose of bringing to view the ag- 
gregate of these several securities, that the word 
shape is here employed. Any infirmity — any 
inferiority -- which, on any occasion, may be 
perceptible in the 'shape of the evidence will, 
accordingly have for its cause, if not the inap- 
p^cability,* at ledst the non-application. of some 
one or more of the articles, of which tne list of 
those securities will, as above, be seen to be com- 
posed* 



16 


VIEW OF THE RATIONALE OF EVIDENCE. 


suasion of the existence of any fact viewed 
in the character of a principal fact as thus 
explained, any other fact, thus operating in 
the character of an evidentiary fact, may ac- 
cordingly be termed, as in common parlance, 
as well as** technical language it actually is 
termed, an article of circumstantial evidence : 
and in contradistinction to such circumstantial 
evidence, whatsoever be the particular matter 
of fact in question, any article of evidence, 
considered as applying to it immediately, and 
not through the medium of any other matter 
of fact, is technically as well as familiarly, as 
above,* termed an article of direct evidence. 

Of the measure of probative force in evi- 
dence, the description will be found to be 
different in the case of direct, which, in re- 
spect of the source frdm whence it issues, is 
always jjersonaZ evidence, as compared with 
circumstantial, which, although to a certain 
extent, and in particular in the instance of 
deportment, it may, in respe^. of its source, 
be considered as personal — will, moreover, to 
a considerable extent, in respect of its having 
its source in the state of thimjs as contradis- 
tinguished from persons, be found to belong 
to the category of real evidence. 

In the case of direct personal evidence, 
supposing, on the part of the matter of fact 
affirmed, nothing of improbability, either on 
a physical or a psychological score, nor any 
weakness in the force of the persuasion ex- 
pressed in and by his testimony, its probative 
force has for its measure the trustworthiness 
of the affirmant : in the case of circumstantial 
evidence, the existence of the evidentiary fact 
being, either by the perception obtained of it 
by the perceptive faculty of the judge himself, 
or by unquestifoned extraneous testimony/ 
placed effectually out of dispute, probative 
force may be said to dqpend altogether upon 
the closeness of the connexion,^^ between the 
principal matter*eb' fact, and the matter of 
fact which is considered as evidentiary of it. 

As in the case of di^,ct evidence, its pro- 
bative force will, as already'^intimated, be 
found to be rendered less and less, by and in 
proportion to the numbei of media through 
which it has passed, or is sifpposed to have 
passed, so will it be seen to be in the case of 
circumstantial evidence. 


* Concerning circumstantial evidence, see the 
chapter so endued, viz. ch. 12. 

•h Closeness of connexion.^ Not that this 
expression is exclusively applicable to the case 
of circumstantial evidence ; since in the case of 
direct personal, i. e. testimonial evidence, it 
may be said (it should seem,) without impro- 
priety, that the measure of its probative force is 
the closeness of the connexion between the 
existence of the matter of fact affirmed by the 
individual in question, in the character of the 
principal matter of met, and the fact of Hs 
having been by him afjirmed in the character of 
an evidentiary fact wdh relation to that prin- 
cipal fact. 
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Between each pair of facts, the closeness 
of connexion being supposed in each instance 
the same, then, if^so it be, that matter of fact 
A is not evidentiary of matter of fact C, but 
through the medium of matter of fact B (A 
being evidentiary of B, and B of C,) it fol- 
lows, that the probative force with which A 
is evidentiary of C, will be but half as great 
rts that with wliich A is evidentiary of B, or 
that with which B is evidentiary of C. 

Of the above-mentioned securities for trust- 
worthiness, a summary view will presently 
be given, as well as of what appears to be 
the mode of applying them with most advan- 
tage to this their purpose. But previously, 
it has been found necessary to speak of the 
mode of giving expression to the different de- 
grees of which probative force is susceptible, 
and thereafter to present a summary view of 
the objects alieady mentioned under the de- 
nomination of causes of trustworthiness and 
unirustworthiness. , 


CHAPTER VI. 

DEGREES OF PERSUASION — THENCE OF PRO- 
BATIVE FORCE — now EXPRESSIBLE. 

On the occasion, and for the purpose of de- 
cision — and for that same purpose, on the 
occasion of deposition — the degrees of which 
persuasion is susceptible, in what manner 
shall they find expression ? In answer to this 
question, in the arithmetical language of the 
doctrine of chances, mathematical science 
affords an established, and hence an obvious 
mode. Unfortunately, correct as this mode 
is — and in truth the only correct mode of 
which the nature of the case admits — it will 
presently be seen to be altogether inapplicable 
to any judicial purpose. On the affirmative, 
as well as on the disaffirmative side, in the 
mathematical scale of probability, the degrees 
rise above, as well as sink below one another, 
on a scale to which there are no assignable 
limits. But, on whatsoever grounds formed, 
a scale, with at least a fixed top belonging to 
it. if not with a fixed bottom, is absolutely 
necessary to every legal purpose. In every 
case, on one or other side, a degree high 
enough to warrant decision on that side ia 
the one thing needful. 

In the case of affirmance, for any expres- 
sion indicative of any degree above that ne- 
cessary degree, there cannot be any use : on 
the other hand, for expressions indicative of 
degrees of persuasion below that degree, real 
and substantial uses, it will he seen, may be 
found. 

In a many-seated judicatory, the different 
votes are frequently the result of degrees of 
persuasion widely different. Were matters so 
arranged, as that these degrees couldj each of 
them, find an adequate mode of expression,^ 
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in mdi case, what might every nowand then 
happen is — that a decision which, upon the 
present plan, is, by a small majority, pro- 
nounced in favour of the affirmative side, 
woidd on that plan be pronounced in favour 
of the disaffirmative side, and, vice versa. 

In the case of a judicial decision — what- 
soever were the degree of force pitched upon 
as sufficient, and at the same time necessary, 
to give to it its legal effect — from the allow- 
ing a man to place the declared force of his 
persuasion at a degree as much below that 
standard as he pleased, no inconvenience could 
possibly ensue. On the other hand, if for 
giving to it a degree of force above the stan- 
dard, an equal latitude were allowed, no sooner 
were passion, in any degree, to enter upon the 
scene, than an auction would commence ; and 
to the biddings^ forasmuch as there would be 
nothing to pay, there would be no end. 

When anything that bears the, name of 
power is in question, be the nature of it what 
it may, no great dangfr is incurred by allow- 
ing a man to give to it as little effect as he 
pleases ; — allow him to give as great an effect 
to it as he pleases, the consequences need not 
be mentioned. 

Even when the judicatory has in it but a 
single seat, — even in this case, with a view 
to appeal, a scale of this sort might be not 
altogether without its use. Not unfrequently, 
in the mind of the judge, so confessedly near 
to an equilibrium are the contending forces, 
that nothing but the necessity of deciding 
would have determined him to decide on the 
side chosen hy him, rather than on the other 
side. 

In any such case, were the real degree of 
persuasion suffered to find its adequate ex-* 
pression, appeal, where proper, would fre- 
quently find not only better encouragement, 
but more substantial ground, than in the es- 
tablished mode, in which the only degree of 
persuasion allowed to be declared, is that to 
which the highest degree of practical effect 
is attached. 

In the procedure of ancient Rome, judi- 
cial practice received a refinement, which has 
found few or none to copy it. The judge, on 
whose nnnd the grounds on both sides ope- 
rated with equal weight, insomuch that, con- 
sistently with veracity^ he could not say that 
the scale of his judgment had turned on either 
side, nor, consistently with probity , give the 
effect of a vote to either side, found in an 
appropriate form the means of preserving in 
unsulUed purity those virtues, the extirpation 
of which has, with such conspicuous industry, 
ipnd with proportionate success and profit, 
been laboured at by Englfeb judges. Non 
iiquetf^Just grounds of decision being want- 
ing to me, I will not decide. No perjury here I 

no torture I Destitute of such necessary 
instniments, how could justice do her work? 

VoL. VI. 


To the witness’s box this same mocle of 
expression would not be found less capable 
of being applied, than to the ben<^ i but iit 
the case of the witness, for simplicity’s sake, 
suppose but one witness, and in the breast of 
that witness let trustwortbih^s be entire. 
On the part of* the judge, the force of per- 
suasion will, on this supposition, be the exact 
copy of that of the witness, and the same 
numbers will give the expression of it. But 
taking the public mind at its present state of 
culture, the debasement of the soil having 
been the only object of such labour as by the 
official husbandman has been as yet bestowed 
upon it, the refinement, appearing in this case 
still greater than in the other, could do no 
otherwise than expect a proportionable re- 
sistance. * 

Of the particular plan of expression which, 
to the purpose in question, would be neces- 
sary, the development must be confined to 
the body of ^e work. Lawyers of the Homan 
school — lawyers of the English school — it 
will there be seen into what awkward shifts 
— into what inadequate and uncharacteristic 
modes of expression they were driven — ^driveii 
by their endeavours to give expression to de- 
grees of probability, without having recourse 
to numbers. 


CHAPTER VII. 

CAUSES OF TRUSTWORTHINESS AND UNTRUST- 
WORTHINESS IN TESTIMONY — THENCE OF 

BELIEF AND UNBELIEF. 

§ 1. Connexion between Trustworthiness and 
Belief, * 

To form any substantially^rounded estimate 
of the probative force of testimonial evidence, 
it will be necessar^to take a view, on the one 
hand, of the causes of correctness and complete- 
ness — in other words, e^trustworthiness on 
the other hand, of deceptftus incorrectness 

• TTustwmrth%nTss.\ Trustworthinen and 
probative force -—heivieen these two ejmressions 
the relation is intimate, but the coid^ence is 
not complete : in a considerable part of its extent, 
probative foi^e will be found to outstretch trust- 
worthiness. 

Probative force is alike applicable to direct 
and to circumstantial evidence arid in the case 
of circumstantial evidence, trustworthiness is out 
of the question : circumstantial evidence having 
for its sources things as well as persons: and 
when a person is the source of it, the probative 
force of it has no dependence whatsoever on his 
trustworthiness; circumstantial evidence, and 
that of die most instructive kind, being (as will 
be seen) afforded, in cases where the hipest 
denee of untnistworthiness is*' a matter cu the 
fuUest assurance. 

Nor even ‘in the case of direct personal evi- 
aence is the coincidence complete. Even in ffiis 
case, trust-worthiness may be at the highest 
pitch, and at die same time prohativg firdg 
B 
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and incompleteness — in other words, of m»- 
trustworihiness^ in human discourse. Of these 
causes, the clearer our conception is, the more 
distinct and correct will be our estimate of that 
force: and to these causes, and to the concep- 
tion, more ''or less accurate, which in each 
instance it happens to us to -form in relation 
to them, — to these sources it is, that we must 
look for the only intelligible and practically 
useful account, that can be given of the founda- 
tion of affirmative and disaffirmative persua- 
sion, — of belief and unbelief. 

Of trustworthiness, and of untriistworthi- 
ness, the causes are to be looked for, partly 
in the state of the mental facuhieSf intel- 
lectual and moral, of the individual, partly in 
the state of the external circumstances^ to 
the operation of which' it happens to those 
faculties to stand exposed. 

§ 2. Intellectual Causes. 

Of the intellectual faculties, in so far a‘« they 
are in a state adapted to the ^I’rpose of tes- 
timonial discourse, t. e. to the giving relative 
correctness and completeness to the state- 
ment in the delivery of which they have 
borne a part, nothing in particular will be to 
he said. But by any of those infirmities^ to 
which they are respectively subject, any 
statement which they have borne a part in 
the delivery of, is liable to be rendered in a 
greater or less degree deceptiously incorrect 
or incomplete : hence the necessity of obser- 
ving the lines of separation by which they 
stand distinguished from each other, and, in 

any degree weak: viz. wl\ere, on the part ot the 
deponent in qv^estion, intensity of persuasion 
(judging from the expression given to it by him) 
is in that same dejjree weak. * 

In the case of direct evidence, declared by 
two witnesses, both being percipient witnesses, 
the degree of trustworthhiess being supposed 
the same, to render the degree of probative force 
exactly the same^^ twa ulterior points of coinci- 
dence must have place : — 1. Inleusity of persua- 
sion, as evidenced by intensity of averment, must, 
as above, be the same; and, ‘2. In re gard to coun- 
ter-evidence (under which head will be seen 
to be inliluded improbability.^) there must be 
either none in either case, or the same, i. e. ope- 
rating with the same degree of probative force in 
both cases. 

Between degree of probative force on the 
art of the evidence (the whole mass of evidence 
eing taken togetherT) and intensity of per- 
suasion on the part of the judge, the coincidence 
seems to be complete; and this, whether the 
question be concerning what ij, or concerning 
what ought to be. To say that the probative 
force of the evidence is at such or such a degree, 
is to say that, in the bosom of the judge, intensity 
of persuasion is at that degree; to say that suen 
a degree of probat've force is properly belong- 
ing to the mass of evidence in question, is to say 
that, upon the receipt of that same mass of evi- 
dence, the same degree of intensity of persuasion* 
is the degree which is fit and proper to have 
plaice in the bosom of the judge. 


the character of causes of misreport, noting 
the weaknesses of which they are respectively 
susceptible. , 

Simple perception., attention, judgment, me- 
mory, — by these terms may be brought to 
view the sources, as by expression the vehicle, 
of discourse at large, — and thence of testi- 
monial discourse. As it is to these that we 
are to look for the intellectual causes of cor- 
rectness and completene'is in testimony, in so 
far as it is in a correct and complete state; so 
likewise of its incorrectness or incompleteness, 
in so far as it is in an incorrect or incomplete 
state. As to the imagination, contributing 
nothing to correctnes-, or, in so far as it is 
distinct from memory, io completeness, so it is 
that upon testimony it can scarcely operate in 
any other charact er, than that of a cause of 
incorrectness or incompleteness, more particu- 
larly and obviously of incorrectness. Acting 
under the orders of the will, and directing 
its exertions to a particular end, it becomes 
invention : taking for its end deception, and 
that deception being pernicious, the will its 
direct or, operating under the impulse or at- 
traction of .sinister interest — (that is, as will 
be seen, of any interest or motive acting in 
that sinister direction ) — it becomes mendacity. 

Perception, by its faintness, or indistinct- 
ness , — attention, by its absence, or its weak- 
ness, — judgment, by its errors, of which the 
faintness of the pciception, and the absence 
or faintness of the attention, are among the 
causes, — memory by its absence, its Jainl- 
ness, or its indtslinciness, — thus it is, that 
these faculties, these fictitious psychological 
entities, are liable to become each of them 
occasionally a cause of the undesirable effect : 
and, as it is by expression alone that the state 
of the narrator’s mind is communicated to, 
and impressed upon the intellectual faculties 
of the judge, there is scarcely a modification, 
or instance, of incorrectness or incomplete- 
ness, capable of being produced by an infirmity 
in any of those sources, that is not capable 
of being produced by an infirmity in this 
vehicle. 

To develope, and exemplify the modes and 
causes of the mischief as above indicated, 
and at the same time to endeavour to bring 
to view such feeble, and unhappily luit too 
precarious remedies, as the nature of the case 
admits of, forms in the body of the work the 
task of a chapter allotted to that purpose. 

§ 3. Moral Causes in general — viz. the 
several Sanctions. 

As to moral causes, — not only incorrect- 
ness and incompleteness in testimony, but 
(what seems almost to have escaped notice) 
correctness and completeness, owe their exist- 
ence to good and evil — to pleasure and pain 
— in experience or in prospect, existing in the 
mind in the shape of interests, and, in so fur 
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as yet but in prospect^ operating in the shape 
of hope and /ear, in the character of motives.* 

Veracity t therefore, not less than menda- 
city^ is the result of interest : and, in so far 
as depends upon the wilU it depends, in each 
instance, upon the effect of the conflict be- 
tween two opposite groupes of contending 
interests, which of them shall be the result. 

Collectively taken and ranged into groups, 
and deduced each group from a particular 
source^ and thereupon considered in the cha- 
racter of causes of human action in general, 
and of discourse, including testimonial dis- 
course in particular, these modifications of 
pleasure and pain, experienced or expected, 
have elsewhere been brought to view under 
the name of saac^/oas.f 

So far as they are considered as the result 
of v-auses purely physical, the action of other 
rational agents from without not having any 
share in the production of them, they are 
referable to a sanction which may be termed 
the phij'ical, the purely physical, sanction: 
— in so far as they are expected at the hands 
of rational agents, they have been referred to 
one or other of three sanctions: — 1. The 
popular or moral sanction ; 2. The political, 
including the leyal sanction ; 3. The religious 
or supernatural sanction. To the popular or 
moral sanction it is that they may be referred, 
in so far as the pleasures or pains in question 
are con'^idcred as about to result, or liable 
eventually to result, from the good or ill 
offices, and thence from the good or ill tvill, 
thence again from the good or ill opinion, of 
other human beings : viz, in virtue of what- 
soever portion of liberty to this effect inay 
have been left to them, by the state and con- 
dition of the law. 

To the leyal, or (to take it in its full ex- 
tent) the political sanction, they may be 
referred, in so far as they are considered as 
about to result, or liable to result, from the 
exercise of the powers of government, whether 
in the track of the legislative, the judicial, or 
the administrative department. To the re- 
ligious or supernatural they may be referred, 
in so far as they are considered as about or 
liable to result from the exercise of the powers 
of government, by the almighty hand of a 
supernatural and invisible being, in the pre- 
sent life, or in a life to come. 

§ 4. The Physical Sanction. 

I. In general, it costs less labour to report 
a matter of fact, with its circumstances, as 
presented by the memory, than, at a moment’s 
warning, to invent, in a train of a given length, 
circumstances, which, without being true, 
shall, to the very end, be taken for such. So 
far as this observation agrees with the nature 

• See Table of Springs of Action, Vol. I. p, 195. 

f See Introduction to Morals and Legislation, 
Vol. I. Ch. III. p. 14. 


of the case, so far may the physical sanction 
be said to operate in restraint of deceptions 
incorrectness and incompleteness. 

At the same time, if it be in strict form 
and high degree that correctne s and com- 
pleteness are required, neither is the labour 
of the memory altogether free from uneasiness: 
a labour which is the greater, the more distant 
in point of time the matters of fact were, and 
at the time of perception the less impressive, 
especially if, of the first impression, the re- 
collection have not, in the meantime, been 
refreshed by intervening interests: and here 
again we seethe physical sanction operating — 
operating, but now in the character of a cause 
— not of correctness and completeness, but 
of incorrectness and bicompleteness. 

In the uncertainty on which side this purely 
physical sanction will operate with greatest 
force, and in the comparative weakness with 
which it operates with a preponderant force 
in favour of orrectness and completeness, 
may be seen the demand which has place for 
the operation of the several other sanctions 
that have just been mentioned — sanctions 
to which, in contradistinction to it, may be 
given the common denomination of rationally- 
operating ones, inasmuch as in their respective 
operations the reason — the judicial faculty — 
cannot but have been made to bear a part. 

§ 5. Popular or Moral Sanction. 

II. In the second place, comes under re- 
view — the popular or moral sanction. 

As to the direction in which, on the field 
of evidence, it operates, the restraint which, 
generally speaking, it applies .o deceptions 
incorrectness and incompleteness is obvious, 
and furnishes the matter of the general rule. 

Unhappily, out of this rule, ere it can in 
every part have been reduced within the li- 
mits of exact truth, exceptions, and to no 
inconsiderable an extent, mu"t be cut out of 
it. Follows a brief indication of the groups 
in which they will I j found arranged : — • 

1. Cases where, by contending interests or 
prejudices, a sort of schism, more or less per- 
manent, is produced, in the aggregate force 
of this sanction, form one class of these ex- 
ceptions. 

2. Another class is composed of those in 
which, by the misapplied influence of the po- 
litical sanction, — i. e. of the constituted au- 
thorities, at whose disposal that influence is 
placed — instead of being applied to the re- 
striction, the force, not only of the political, 
but thereby even of the popular sanction, is 
applied to the encouragement and increase of 
deceptions incorrectness and incompleteness, 
and that, as there will be occasion moreover 
to mention under the next head, in its most 
vicious and pernicious form — mendacity. { 

t Mendacity.] Lest the general rule, as above 
indicated, shoiilu stand chargeable with incor. 
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On one and the same occasion, and even in 
the instance of the same individual, in case 
of delinquency on his part, the force of the 
popular sanction may be seen acting in op- 
posite directions at once, — urging him on in 
or toward^ the path of mendacity on the one 
hand — pulling him back from it on the other. 
In this conflict, which, then, will prevail ? — 
the mendacity-promoting, or the mendacity- 
restraining force ? The act in question being 
an immoral act, and by the popular or moral 
sanction reprobated as sucli, brings shame 
upon him who is understood to be guilty of 
it: and the individual in question being by 
the supposition actually guilty of it, if, on 
being interrogated, he speak the truth, and 
thereby confesses himself guilty of it, he 
thereby subjects himself, with more or less 
probability, to punishment^ and at the same 
time with certainty to shame. If, on the other 
hand, his answers to the interro>:atories arc 
in any respect that which, tq.alFord him any 
chance of safety, they must be, materially 
false, no sooner does detection follow (nor 
can he ever see that instant, in the next to 
which it may not follow) than his lotbecomcs, 
in this case also, the same. To note the c.r- 
istence of this conflict, is all that belongs to 
the present purpose : as to the result of it, 
obviously enough it will on each individual 
occasion depend on the preponderance, as 
between the aggregate force of the motives 
operating on the one side, and the aggregate 
fbree of the motives operating on the other 
side. 

rectness, for want of another defalcation, — a de- 
falcation, thft-need of which is indicated, — not 
as in those cases, by circumstances of a local and 
temporary complexion, but by the universally 
prevailing and unalterable nature of things, men- 
tion could not here be altogether refused to that 
class of cases, narrow as ine description of it is, 
on which the substitution of falsehood to truth 
being, by the principle of probity (taken in that 
largest sense in which that of humanity is in- 
cluded in it) not merely aljoxved but prescribed., 
is by mankind in general, in tffcir character of 
administrators of the force of the popular or moral 
sanction, exempted in their view from that cen- 
sure which attaches upon it in o^her cases. For 
examples, the cases of a madman., or a male- 
factor, requiring information for purposes of 
mischief, will supersede the need of any other. 
Neither in the shape of veracity, nor in any other 
shape, virtue, — nor in the shape of mendacity, 
nor in any other shape, vice, — being of any im- 
portance but with reference to utility, — to uni~ 
vernal utility, — \exfalsehood., as in the rare cases 
above mentioned, be necessary to the prevention 
of mischief, falsehood, instead of a crime, be- 
comes a duty. But, upon examination, not in- 
considerable would the ground be seen to be in 
extent, on which, while in respect of probity., 

i. e* regard for others — duty towards others — 
departure fiom the line of truth may be matter 
of indifTerence, yet by the rule of prudence^ i. c. 
by self-regard, it would be seen to be rigour- 
ously 'proscribed 


Thus much as to direction. As to force ^ 
to the obvious and but too indisputable in- 
sufficiency of tWs sanction, in cases where 
mendacity-promoting interests are in a con- 
dition to act witli those degrees of force which 
are but too commonly exemplified, is refer- 
able that demand, of which the existence is 
so universfilly acknowledged, for the more 
steady as well as impressive force of the po- 
litical sanction : especially in that regulated 
and conspicuous form, in which it is made to 
operate in the hand of the judge. 

§ 6. The Political, including the Legal 
Sanction. 

in. In the third place, comes the political 
or legal sanction. 

Follows a list of the topics which, in re- 
lation to this sanction, and its applicability 
and application in restraint of deceptions in- 
correctness and incompleteness, will come 
under review : — 

1. Cases or points^,’ in relation to which, in 
restraint of deceptions incorrectness and in- 
comph'teness, in judicially delivered testi- 
mony, this sanction is in its nature capable of 
being made to operate with a degree of effi- 
ciency superior to that of the popular or moral 
sanction. 

2. Cases or points, in relation to which, in 
restraint of mendacity, the force of the po- 
pular sanction being divided against itself, as 
above, the force of the legal sanction is wont 
to be made to operate with a degree of uni- 
formity greater than that which the force of 
the popular sanction operates with, in these 
same cases. 

3. Occasions on wliich, it being radically 
inapplicable to this piirposf‘, the legal finds 
itself obliged to resign its task to the force 
of the moral and religious sanctions.* 

4. Occasions on which, under and by vir- 
tue of English law, its operation is rendered 
habitually adverse to trutli, habitually subser- 
vient to mendacity, and upon an all-compre- 
hensive scale, actually, and to a great extent 
purposely, productive of that most poinicious 
and all-infecting vice. 

§ 7. The Peligious Sanction. 

IV. In the fourth and last phvee, comes 
the religious sanction. 

Under every religion, what is but natural 
is — that to every important purpose, whether 
it be from legal operation, or from any other 

— ^ 

* Examples: — Among psychological matters 
of fact, in many instances, motives and thence 
dispositions, especially where, in the situation of 
the individual in question, motives more than one 
are assignable, any one of which might have been 
sufficient to the jiroduction of the etlect. In re- 
gard to another class of psychological facts, viz. 
intentions, the legal sancuon is sufficiently well 
qualified to take cognizance of them, and, on all 
I occasions, actually does. 
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source, that ihe importance of the purpose is 
derived, the religious sanction should, with 
its whole force, be made *to operate in re- 
straint of mendacity : — in- restraint of dc- 
ceptious incorrectness and incompleteness. 
The influence of a master on the minds of his 
disciples — the power of a leader over the 
conduct of his followers — depends upon the 
correctness and completeness of the judgment 
he is enabled to form, as to what their con- 
duct on every occasion material to his purpose 
eveniually will ha; and thence, upon the cor- 
rectness and completeness of such information 
as he can obtain, as to what their conduct 
and mode of being and //r/s heen: — their 
mode of being ^ in every imaginable point, not 
excepting their most secret thoughts, inten- 
tions, affections, and opinions. 

In the religion of Moses, and in tlie religion 
of Jesits, the energy, as well as steadiness, 
with which the foice of the religious sanction 
is applied to this purpr^so, are observable in a 
pre-eminent and conspicuous degree,* 

CHAPTER VIII. 

OF THE SECUai Ill's FOR TRUSTWORTHINESS 
IN EVIDENCE. 

§ 1. Qualities desirable in Evidence. 

1. Qualities desirable in an aiticle of evi- 
dence : — these, for distinction sake, may be 
termed the internal securities for trustwor- 
thiness in evidence. 

2. Instruments — operations — states of 
things — arrangements, legislative and judi- 
cial, which have presented themselves as con- 
ducive to the investing of the subject in 
question with these desirable qualities : — ’ 
these may be termed the external seciiiTties 
for trustworthiness in evidence. 

Correctness and completeness — by these 
two already so often mentioned appellatives, 
are presented two qualities, obviously desi- 
rable, both of them, in every article of evi- 
dence — each of them for its own sake, and 
without need of having its utility enhanced 
by subserviency to any other quality ; — un- 
less, for the expression of that desirable qua- 
lity, to w’hich they are both subservient, some 
such term as undeceptiousness were provided 
and employed. Correctness and completeness 
— call them accordingly qualities of the first 
order — primary qualities — qualities intrinsi- 

• In the instance of the Hindoo religion, a 
very remarkable set of exceptions will be brought 
to view ; but by the licence granted to mendacity 
in these excepted cases, no defalcation, materially 
prejudicial to the interests, is made ^it will be 
seen) from the influence and power of the lead- 
ing classes. 

Concerning the perversion made of the force 
of the religious by the political sanction, by means 
of the ceremony called an oath^ see the ensuing 
chapter. 
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cally — on an intrinsic account — on their 
own account — desirable. 

Of these important and desirable qualities, 
a perfectly correct conception will scarcely, 
however, be formed, unless their respective 
opposites, incorrectness and incompleteness, 
he taken into account, and their import li- 
mited by an adjunct bearing reference to these 
opposities. 

This adjunct is deceptions. 

In a statement or narration, delivered by 
any person, on any occasion, in relation to 
any matter of fact, particulars may have had 
place in any number, which, though altoge- 
ther true in themselves, may be equally uw- 
material in relation to the question, whatever 
it be, which happens.to be on (be carpet. — 
So many as there arc of these immaterial or 
irrelevant particulars, so many are there, in 
respect of which it may happen, that neither 
incompleteness, i. e. partial omission, nor in- 
correctness, {." 9 . misrepresentation, shall, with 
reference to the matter in question, he pro- 
ductive of any deceptions effects. 

lly can cct ness, therefore, must, on this 
oeea'sion, he understood — not absolute, but 
nUitive correctness; — by completeness, not 
absolute, but relative completeness: — in 
other words, by correctness, that and that 
aloncy which has for its opposite, deceptions 
incorrectness — by completeness, that, and 
that alone, which has for its opposite, (je- 
ceptwus incompleteness ; — incompleteness, in 
that case, and in that case alone, where, in 
relation to the matter of fact in question, 
deception is amongst the effects which it has 
a tendency to produce. •• 

•Taking the above for the qualities desirable 
on their own account, the^following are the 
sccondarij qualities, which present themselves 
us desirable, on amount of those same pri- 
mary qualities, viz. in the character of means 
subservient to the purpose of securing to the 
article of evidence in question, the possession 
of those san^ priiiAry qualities. 

To save the critic ear from excruciation, 
to the abstract substantive let us substitute 
the concrete adjective. By one or other of 
the following epithets may be expressed, it 
is supposed, all the qualities which, in the 
character of secondary qualities, can contri- 
bute to invest an article of evidence with 
either of these primary ones : — 1. Veracious ; 
2. Particularized; 3. Distinct ; 4. InteTro- 
gated, i. e. exti acted, and thence completed, 
and if need be corrected, and explained, by in- 
terrogation ; 5. Permanent, i. e. consigned to, 
and expressed by those permanent charac- 
ters, of which written language affords the 
most convenient as well as familiar example ; 
fja. Unpremeditated, in so far as a design of 
falsehood might receive assistance from pre- 
meditation ; 7. Recollected, in so far as rc- 
collectedness may be necessary to truth, v. e, to 
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relative correctness and completeness ; 8. Not 
assinted hy undue suyye&tion^ i. e. by siigf^es- 
tion by which falsehood would be more likely 
to be served than truth ; 9. Assisted by due 
suggestion^ 4 by suggestion by which truth 
would be more likely to be served than false- 
hood. 

§ 2. Instruments of Security, for securing to 
Evidence those Qualities. 

The following are the heads, under which 
every instrument, capable of serving in that 
character with advantage, will, it is supposed, 
be found reducible : — 

1. Punishment. 

2. Shame. 

3. Interrogation (including counter-inter- 
rogation.) 

4. Counter-evidence— admission given to it . 

5. Writing — use made of it for giving per- 
manence, &c. to evidence. 

6. Publicity — to most pu«j'.oses, and on 
most occasions. 

7. Privacy — to some purposes, and on some 
occasions. 

Under each of these heads, follow a few 
words of explanation : — 

§ 3. Punishment. 

Of the force of the political sanction, con- 
sidered as applicable in the character of a 
source of security against deceptions incor- 
lectness and incompleteness in evidence, men- 
tion has been made above. Punishment is, to 
every eye, the most extensively applicable, 
and in general the mo§t eflicicnt, sliape, in 
which, to thi»*as well as other purposes, that 
force can he applied. , 

Quantity — qiftility — in this place, under 
neither of these predicaments, need anything 
be said: on both of th#.'n, though without 
any special reference to evidence, considera- 
tion has alreacjy been bestowed in other 
places.* Remains as the only topic, for con- 
sideration of which any cspecia^ demand pre- 
sents itself in this place, that of the extent 
proper to be given to the use of this instru- 
ment, in its application to the purpose here 
in view. * 

Mendacity being but an instrument in the 
hand of delinquency — an instrument appli- 
cable to the purpose of giving birth, through 
delinquency, to mischief in all its shapes, — 
co-extensive surely with the mischief produ- 
cible by mendacity ought to be the applica- 
tion of punishment, in so far as punishment 
is, with preponderant advantage, applicable to 
the prevention of it. 

In the track of judicial procedure in parti- 
cular, co-extensive with the application and 
applicability of that instrument of mischief^ 
ought to be the application of this remedy. 

* See Introduction to Morals and Legislation, 
and Rationale of Punishment. 


§4. Judge and Co. — False Evidence rendered 

by them dispunishable ^ where profitable to 

themselves. — J^endacity Licence. 

Thus much as to propriety: — for practice^ 
learned ingenuity has discovered and pursued 
a more convenient course. 

Under the English, not to speak of other 
systems of technical procedure, by means of 
the command, so easily, when indirectly, ex- 
ercised by power over language, an expeciient 
was found for rendering mendacity punishable 
or unpunishable at pleasure. In the person 
of a party litigant, or a witness, when it was 
to be rendered punishable, the allegation or 
statement was called evidence ; and to mark 
it as such, a particular ceremony — the cere- 
mony of an oath — was made to accompany 
the delivery of it. When it was to be ren- 
dered dispunishable, it was not to be called 
evidence: — it was to be called pleading — 
pleadings — anything Jiiit evidence ; — and the 
ceremony was to be carefull)' kept from toueh- 
ing it. 

At this time of day, few tasks would na- 
turally be more difficult, than that of satisfy- 
ing the English lawyer, that pleadings not 
upon oath — that anything, in a word, which 
ill legal use has been carefully and customa- 
rily distinguished from evidence, can with 
propriety be termed evidence. But though, 
thanks to his ingenuity, so it is that plead- 
ings, — all pleadings at least, — are not evi- 
dence in name, yet so it is, that everything 
that goes by the name pleading is evidence 
in effect. All testimonial evidence is states 
ment — narration — assertion : — everything 
that goes by the name ot' pleadings is so too. 
Of evidence, the use and the sole use, is to 
eonmiand decision: — hy pleadings, decision is 
commanded, and in cases to a vast extent and 
in continual recurrence, and with a degree of 
certainty altogether denied to evidence. 

To the purpose of imposing on the adverse 
party the obligation of going on with the suit, 
the contents of every instrument included 
under the name’ of pleadings, how replete 
soever with manifest falsehood, are taken for 
true, and as such, without ihe name, have the 
effect of evidence. The effect (^it may be said) 
is but provihioiial ; but definitively, to the 
purpose of giving to the suit a termination 
favourable to the party by whom the instru- 
ment is exhibited, — to the purpose of pro- 
ducing a decision — a decision as favourable 
to him as could be produced by anything to 
which the name of evidence has been left, 

— to the purpose of producing the selfsame 
decision, which, by evidence, supposing it be- 
lieved, would be produced, — it has the effect 

— not simply of evidence, but of conclusive 
evidence ; — the party who fails to meet the 
instrument in question, by that instrument 
which at the next step, on the other side, 
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ought, in the appointed course to follow it, 
Wes his cau»e. 

Of this eventually conclusive evidence, the 
power, it may he said, cangot be great : since, 
by so proper and simple an operation as that 
of exhibiting the corresponding counter-in- 
strument, the party to whose prejudice the 
conclusion would operate gets rid of it. Sim- 
ple enough, — Yes : but instances are but too 
ahundant, in which the operation, simple as 
it is, is impracticable — foreknown to be im- 
practicable. To the performance of the ope- 
ration, money is necessary : and on that side, 
money being by the other side known not to 
be forthcoming, what is thereby known is, 
that the exhibition of the counter-instrument 
is not practicable. It is accordingly because 
foreknown to be impracticable, that the ope- 
ration is thus called for: for which purpose, 
falsehood, the most barefaced falsehood, is 
admitted to serve, admitted by those judges 
to whom its qfiality is no secret : — admitt(‘d 
with exactly the same coriiposure as if it were 
known to be the sti iciest trutli. 

Tims it is, that, under favour of the men- 
dacity thus established, every man who, being 
to a degree opulent, has, or desires to take, 
for his advers-iry, a man to a certain degree 
less opulent, lias it in his power, whether on 
the plaintilF’s side, or on the defendant’s side, 
to give to his judicially delivered allegations, 
by what name soever denominated — plcarU 
ings or any other — the effect of evidence: the 
elifoct not only of evidence, but of conclusive 
evidence. 

And thus it is, that by the forbearance — 
the astute forbearance — to give, to the se- 
curity afforded by punishment, the extent 
necessary to justice, mendacity is generated 
and cherished — injustice through misdecision 
produced: — the evils opposite to the direct 
ends of justice, produced, by means of the 
evils opposite to the collateral ends of justice. 

Among lawyers, and moie especially among 
Englisli lawyers, so commodioiisly, and thence 
so universally, is custom accepted as an ade- 
quate substitute for reason — so unprece- 
dented is it for a man to trouble himself with 
any such thought, as in regard to any of the 
established torments, out of which his com- 
forts are extracted, what in point of utility 
and justice may have been the ground for the 
establishing of them, — or so much as, whe- 
ther they have, or ever had, any such ground 
at all, — that at the first mention, a question 
to any such effect will be apt to present itself 
to them, as no less novel, than idle and ab- 
surd. But concerning judgment by default^ 
and eveiything that is equivalent to iU — be 

• Equivalent to th] Examples In com- 
mon-law practice, as in case of a none 

suit: in equity practice, taking of the bill pro 
confesso^ in wnat is called contempt ; for when, 
hi the ruin of his fortunes, and consequent in- 


it in a House of Commons, — be it in a House 
of Lords, — or be it in any other place, — 
should any such misfortune happen to him, as 
to feel himself under a necessity of finding 
something in the character of a reason to give, 
in answer to the question — vWiy it is that 
judgment by default is made to follow upon 
default, — his reason would be this or nothing, 
viz. that in this case, on the defaulting side, 
want of merits is inferred ; and not only so, 
hni that it is from the allegations contained in 
the instrument last delivered on the other 
side — it is from that, and nothing else, that 
the inference is deduced. 

At the same time, that which, be he who 
he may, is well known to him — or at least, 
but for his own wilful default, would be known 
to him — that which be has always in his hands 
tlie means of knowing — means beyond com- 
parison more ready than any which are pos- 
sessed by the vast multitude, who, at the 
instance of ^is tongue, and by the power of 
his hand, are so incessantly and remoiselessly 
punished — punished for not knowing that 
wliicli it has so diligently and effectually been 
rendered impossible they should know, is — 
that, in the case of an average individual, the 
chances against the truth of the conclusion, 
thus built and acted upon, are many to one. 

To be assured of this, all that a man has 
to do, is — on the one side of the account, to 
look at the average, or even at the minimum 
amount of the costs on both sides, which, on 
each side, a party subjects himself to the 
eventual burthen of, — or though it were at 
those on one side only : — on the other side 
of the account, at fhe annual ^amount of what 
an average individual of thd’ labouring class 
^beyond all comparison ^she most numerous 
class) — or even though it were an average 
individual of the aggregate of all classes, the 
very highest not excluded — has for the whole 
of his possible expenditure. This comparison 
made, then it is that any ®an may see, whe- 
ther, by foibcarance to 5/0 on with an existing 
suit, at anf stage, on either side, whether on 
the plahiti f's side, by forbearing to commence 
a suit, — any preponderant probability may be 
afforded, o£what is called a want of merits. 

Of two all-pervading masses of instances, 
in which, throughout the whole system of 
technical judicature, conclusions having been 
built, are continually acted upon by men, to 
whom, one and all, the premises on which 
those conclusions are built, and thence the 
conclusions themselves, are, or without their 
own wilful default, would be known to be, 
false, — this is the first, for the mention of 


ability to pay the appointed price for a chance of 
justice, a man has been reduced to the lowest 
pitch ot humiliation, contempt^ the offspring o. 
pride, is imputed to him : and it is for h\s pride 
that he is punished: — punished, by being ex- 
cluded from that chance. 
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wWcli the occasion has here happened to pre- 
sent itself. 

Under the head of non-observance of for- 
maUties, a failure, considered as being, or at 
least, dealt with as if it were evidence — evi- 
dence conclusively probative of unfairness on 
the part of a contract, or spuriousness on the 
part of an instrument of contract ~ under this 
other head, mention of another instance will 
come to be made, in the chapter on Pre-ap- 
pointed Evidence, 

Nullification — to which belong conjugates 
and quasi conjugates, much too abundant to 
be here collected, — null^ void^ bady quash, 
set aside, and so forth — nullification is the 
name given to the fa(;titious engine of ini- 
quity, by which the sort of effect here spoken 
of is, in both instances, produced. Instru- 
ments and operations of judicial procedure — 
contracts and instruments of contract — wliat- 
soever has been the subject to which it has 
been applied, lawyer's profit is >chat the ma- 
chinery will be found to have had exclusively 
for its object — lawyer-craft for my eniov 
and constructor — iniquity and misery for its 
effects. 

By encouragement as well as impunity thus 
given to mendacity, if it be on the plaintifFs 
side, the number of suits is made to receive 
that addition, which is brought to it by those 
in which the dishonesty — the malafides, as 
the phrase is — is on the plaintiff* s side : by 
the like boon bestowed on the defendant’s 
side, the like addition is made to the number 
of those to which continuance is given by 
dishonesty on the defendant’s side. 

See more to*fhis purpose under the head 
of Oath. « 

On all these occasions, partner and gccom- 
plice in the fraud on one side of the cause, in 
the oppression on the otlicr, the judge, as 
well as his collaborators, extract emolument 
out of the raeiK^cit^^thus produced under 
the name of pleadings, — the mendacious evi- 
dence thus suborned is aU*n writing,^ — and 
the mass of writing is a mine of fees.* 

§ 5. Shame. 

"Qy punishment, one part of the*force of the 
political sanction is employed; by shame, viz. 
that which a man is exposed to by detection, 
or even by suspicion, the corresponding part 
of the force of the popular or moral sanction 
is employed. 

In respect of the extent to which they are 
respectively applicable, compared with pu- 
nishment, shame has the advantage. For the 

• To quote or refer to the instances in which 
profit-yielding mendacity is thus generated, would 
be to quote or refer to the whole contents of the 
several law-books, in which, under the name of 
hooks of practice^ for the use and benefit of the 
members of the profession, the course of judicial 
'procedure is delineated. 


application of it, much less evidence being ne- 
cessary, mendacity thus experiences restraint 
in cases in which it would otherwise expe- 
rience none.f Whether it shall in a greater 
degree be exposed to shame than punishment, 
depends, however, in a more direct way upon 
the individual circumstances, than upon the 
species of the case. 

Taken by itself, and without punishment, 
or legal power in any other shape, for its sup- 
port, the insufficiency of shame, to this as 
well as other purposes, is, however, but too 
manifest. 

In cases where the profit of delinquency 
rises to a certain heiglit, the inadequacy of 
shame needs no words to prove it. Though 
in the ease of shame less evidence he neces- 
sary than in the case of punishment, yet as 
neither in the case of shame, any more than 
ill the case of punishment, can the principle 
of restraint operate, but in proportion to tlie 
apparent probability of the transpiration of 
evidence, — thus it is, tfiat in this, as in other 
instance^, on the will of those at whose dis- 
posal punishment — legal punishment — is 
placed, it depends, in a great degree, to keep 
delinquency out of the reach of shame, viz. 
by refusing, or stifling, that legal inquiry 
without which the evidence cannot be made 
to transpire. 

Applying, with that exception, to all sorts 
of cases, shame, when alone, does not, how- 
ever, apply to all sorts of persons. Of the 
few, a great proportion are too high to be 
reached by it : of the many, a great propor- 
tion are too low. 

By a situation by which, in this case, a man 
is placed above punishment, he is thus but 
too effectually, as we have just been seeing, 
placed, moreover, above shame. Under vne 
name of perjury, mendacity is covered, not 
only with punishment, but with infamy: un- 
der the names of fiction and practice, it is 
covered, not only with reward, but with ho- 
nour. Shame touches not that mendacity, 
the seat of which is either at the bar or on 
the bench. 

§ 6. Interrogation — including Counter- 
Interrogation. 

In this may be seen the operation which, 
under some circumstances, is necessary even 
to the existence of the evidence, and in all 
cases, eventually, if not absolutely necessary 
to its security against deceptions incorrect- 

In the courts of natural procedure, recently 
established in Denmark, under the name of 
conciliation courts, shame is, or at any rate, 
originally was, the wle cause of restraint, to the 
action of which testimonial mendacity was sub- 
jected : neither punishment nor oath were there 
•employed: and the success ^s been such, as to 
have reduced to a small fraction the antecedently 
customary number ofcauscs instituted in the courts 
of technical procedure. 
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ness, as well as against deceptious incom- 
pleteness. 

Note, that a mass of testimony, spontane- 
ously delivered, being supposed incomplete, 
thereupon, if, to interrogation asking whether 
it be complete, the answer be in the affirma- 
tive, incompleteness becomes incorrectness. 

On whom — by whom — shall the operation 
be performable ? 

1. On whom? — that is, on what person? 
— the only proper answer seems to be, on every 
person, from whom, in the situation of exa~ 
minee, information for any purpose of justice 
may with reason be expected ; — let this situa- 
tion, as more particularly described, be on the 
jdaintifTs side of the cause, on the defendant's 
side of the cause, or in the witness’s box. Ap- 
plied to the case of a maid fide examinee^ the 
utility, not to say the necessity, of the ope- 
ration is manifest: applied to the case of a 
bond fide examinee, its utility will be found to 
stand on ground no less clear ; and in prac- 
tice, it Iras been less n.frrowed. 

By what hand shall this instrument of 
elucidation be applicable ? Prej udice a[)art — 
prejudice derived from primeval barbarism 
and unreflecting practice — the answer seems 
not difficult : — Subject only to the necessarily 
controuling hand of the judge, from every 
hand from which, in this shape, any useful 
suggestion can with reason be expected. Not 
to speak of the judge, whether principal and 
permanent^ or assistant and occasional^^ — 
from the hand of a party by whom the evi- 
dence was called for — from the hand of an- 
other party on the same side of the cause — 
from the hand of the party on the opposite 
side, or if on that side there be divers parties, 
from the hand of each one of those parties — 
from the hand of a witness or co- witness called 
on the opposite side — from the professional 
assistants or substitutes of the parties in all 
these several situations — why not even from 
an amicus curice 9 

Interrogation undequaque is the adjunct by 
which interrogation may be expressed, when 
the light which it is so well suited to afford 
is let in from all quarters, from which, to the 
purpose here in question, light can reasonably 
be expected: and, due allowance made for 
special reasons to the contrary in special cases, 
interrogation undequaque may, it should seem, 
be stated as the mode prescribed by reason 
and justice. 

Meantime, by whomsoever applied, cases 
are not altogether wanting, in which, whether 
physically or no, this security, important as 
it is, will be seen to be prudentially inappli- 
cable : in the shape of delay, vexation, and 
expense, preponderant inconvenience presents 


• Viz. the judge so called. 
Viz. a juryman. 


a class of occasional exceptions, the propriety 
of which is obvious. 

Meantime, as to what concerns vexation 
and expense, a cause of this nature may exist 
at one time, cease to exist at another : and 
the cause ceasing, so may the effect. 

Cross-examination is a mode of interroga- 
tion familiar to every English ear ; but under 
this same name, operations importantly dif- 
ferent in nature and efficacy are confounded 
and disguised. 

In all cases, it has for its opposite exami- 
nation in chief. Interrogation performed upon 
an extraneous witness, at the instance of that 
one of the parties by whom his appearance in 
the character of a witness was called for — or, 
if bis appearance was called for on both sides, 
at the instance of hitn by whom his actual 
deposition was first called for, — interrogation 
thus performed, being interrogation in chief 
cross-examination is interrogation at the in- 
s^^ance of a party whose station is on the op- 
posite side of the cause. Cross-examination 
being thus described, it will immediately be 
seen to be but an incompletely extensive, and 
upon reflection, it is supposed, an inadequate 
application of the principle of undequaque in- 
terrogation, as above explained. In English 
practice, English-bred procedure has its cross- 
examination ; — Rome-bred, to which belongs 
equity procedure, a cross-examination of its 
own, and that a very different one. Hence 
ambiguity and confusion, the clearing up of 
which must for the moment wait — wait for 
matter which, in the next chapter, will pre- 
sent itself under its proper head. 

§ 1 .Counter -Evidence — Admission given to it. 

. In relation to any supposed matter of fact, 
evidence being delivered on one side of a cause, 
counter-evidence is ^ny evidence delivered in 
relation to the same supposed matter of fact 
on the other side ; if mve parties than two 
with conflicting interests, or^any other side. 

Besides the influence exercised by counter- 
evidence whcti delivered, the expectation of 
it will naturally operate with more or less 
force, through the medium of fear of punish- 
ment and shame, as a security against temera- 
rious as well as mendacious statement; thence 
against deceptious incorrectness and incom- 
pleteness on the other side. 

Note, that as often as, to any article of evi- 
dence, the name and effect of conclusive ~ as 
in the phrase conclusive evidence — is given, 
an exclusion is thereby put, in the lump, upon 
all counter- evidence not already received, and 
upon theeJfectoi^X counter-evidence received 
or not received. With what propriety, will 
be seen in an ensuing chapter. 

9 * § 8. Writing. 

In its application to this purpose as to other 
purposes, writing, like most other efficient and 
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powerful instruments, is capable of being made 
productive of the most beneficial, and, at the 
same time, of the most pernicious effect. 

To maximize use — to minimize abuse, — 
such here, as elsewhere, ought to be the object 
of the legislator. 

In what way, from this instrument, evi- 
dence may be made, in the most effectual 
manner, to receive not only permanence, but 
distinctness and recollectedness, will be seen 
more particularly as we advance. Moreover 
where, by distance, the collection of evidence 
in the oral mode is reiideied either phy^cally 
or prudentially impracticable, to this instru- 
ment it is that it must be indebted, not only 
for perfection but for existence. 

As to the evil effects of which it is liable 
to be made productive, one comprehensive 
lot of them has been already brought to view. 
Of the ways in which English judges have 
contrived to derive cmoluinont and power 
from mendacity, aglimpse has jjpst been given : 
in all these cases, the mendacity has had wri- 
ting, not only for its vehicle, but for its actual 
and probably for its necessary and indispen- 
sable instrument. Viva rare lies could not 
be taxed like written ones. 

In this way, the evil, of which the abuse 
is most directly and certainly productive, is 
that which stands correspondent and opposite 
to the collateral ends of justice, viz. the evil 
composed of delay, vexation, and erpense. 

But on either side of the cause, by strip- 
ping the party of the power, or even of tlie 
will, to maintain his right, this same instru- 
ment, through the medium of the collateral 
ends of justice^ is continually felt striking and 
with fatal effects, against the direct ends.^ 

Of writing is composed — if not the whole, 
a part at least of the ticket, which every man 
has to purchase, who puts into, or is forced 
into, the lottery of the law. On either side, 
he to whom the pufchasc is physically — is 
or is thought to be prudentially — impracti- 
cable, loses his right, the loss lias misde- 
cision for its immediate cause. ^ 

In the following instances, the evil is that 
which stands immediately correspondent and 
opposite to the direct ends of jflistice : — 

1. It will be seen how, by keeping the de- 
ponent out of the reach of those means of elu- 
cidation — prompt and immediate elucidation 
— which apply to the case of orally-delivered 
testimony, writing is capable of being made 
an instrument of indistinctness in testimony, 
producing that frequently deceptions effect to 
any amount. 

2. By the time which the use of it neces- 
sarily demands, it affords room for mendacity- 
serving invention to do its w’ork. 

3. Keeping the deponent out of the reach 
of all mendacity-restraining eyes, it afford^ 
room and opportunity for the receipt of men- 
dacity-serving suggestions from all quarters. 


True it is that, in some degree, these evils 
3ceive a compensation from the room which, 
c- the same time,€s left for reflection to other 
persons, who, lest the mendacity, if credited, 
should be productive of its intended fruit, 
viz. misdecision, stand engaged, by interest or 
by duty, to apply their exertions to the expo- 
sure of it. 

But, of the compensation, it will be seen 
that it is scarcely adequate ; and, he that as 
it may, that it may be had without the in- 
convenience. 

For a brief indication of the means where- 
by the maximization of the use may be con- 
joined with the minimization of the abuse, the 
following hints, loose as they are, must yet, 
for the present, serve: — 

1. Writing having, for its necessary accom- 
paniments, delay, vexation, and expense, — 
never employ it but for a determinate purpose. 

2. Never emplo;y it, but in so far as it pro- 
mises to be preventive of preponderant evil 
— viz. in the shape of misdecision; — viz. 
either on the occasion of the suit or cause in 
hand, or on the occasion of future contingent 
suits or causes : or in the way of recordation 
to a statistic purpose, for legislative use. 

3. For df.sti/icfncss, let it be cast into arti- 
cles or [)aragraphs, short and numbered. 

4. For prevention of mendacity-promoting 
invention and suggestion, first receive the tes- 
timony in the orally-delwcred mode ; then, for 
recollectedness, receive it in the scriptttious 
mode. 

5. To give permanence to orally-delivered 
evidence, by minntation and recordation con- 
vert it into scriptitwus. 

§ 9. Publicity, to most purposes, and on most 
occasions. ‘ 

Publicity nnd privacy are antagonising qua- 
lities: from privacy, in so far as it obtains, 
publicity receives its limits: considered as the 
cflect of design, privacy takes the name of 
secresy. 

As to publicity, — conceivable publicity has 
no other liounds than that by which the total 
number of human beings is circumscribed. 

In regard to judicial instruments and 
operations in general, and in regard to evi- 
dence and the delivery of evidence in parti- 
cular, both publicity and privacy, over and 
above those uses by which lliey are numbered 
among the securities against deceptions in- 
correctness and incompleteness in evidence, 
have other uses, which are referable to the 
ends of justice: — but those other uses, some 
of \vhich will presently be brought to view, 
have no direct bearing on the present pur- 
pose.* 

• In the Wesminster-Hall courts — in those 
chief seats of English judicature, — of the small- 
ness of the apartment, — of the small room it af- 
fords, by the large proportion necessarily occupied 
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Uses of Publicity in relation to Evidence. 

1. Of publicity applied to all those instru- 
ments and operations witlfout distinction, one 
capital and all-comprehensive use consists in 
the operation it has in the way of restraint 
upon misdecision, and against injustice in all 
its other shapes, on the part of the judge : by 
it, in character of a safeguard, the force of the 
popular or moral sanction is brought to bear 
upon his conduct in a direct way: and more- 
over, in a less direct way, viz. by its helping to 
furnish eventually-convicting evidence, the 
foi ce of the legal sanction ; and in so far as, in 
the exercise of his authority, it lies in the 
way of the judge to restrain or to promote 
deceptions incorrectness and incompleteness 
in evidence, in so flir does publicity operate 
in the character of a security for coneeti.ess 
and completeness. 

2. By publicity, in proportion to the extent 
of it, the mendacity and temeiity-resti. lin- 
ing force of the* popular or moral sanction is 
brought to bear directly upon the evidence. 

3. In cases in which, by ignorance of the 
demand for it, or by sinister interest, in the 
shape of consciousness of delinquency or any 
other shape, of evidence is 
obstructed — in such cases, in proportion as 
the proceedings receive publicity, the pro- 
bability of obtaining evidence iecei\e5> in- 
crease. 

Means of effecting Pubheihj in /elation to 
Evidence. 

In the case of or ally -.deli vered evidence, the 
means of publicity depend upon — 1. The size 
of the theatre of justice; 2. The accommo- 
dation which it atfoids to spectators and au- 
ditors ; and 3. The facility with which tliey 
obtain admittance. 

In the case of written evidence, whether 
ready written or minuted down from orally- 
delivered discourse, it depends upon the ap- 
plication made of the to this purpose, 
and upon the extent to which its productions 
so applied are disseminated. 

In the case of or ally - delivered evidence, 
in so far as depends upon the size and other 

by the immediate actors in the drama, and by 
such other members of the profession as are in 
attendance — of all these causes taken together, 
such is the effect, that, with the exception of a 
very small proportion of those members of the 
public at large, who, had they the means., would 
not want motives for attendance, puUicity is ex- 
cluded : — excluded, not indeed by legal laws, but 
by instruments of somewhat stronger mould, — 
by physical ones. 

On the occasion df those architectural improve- 
ments which have been sometimes talked of, the 
provision made, in relation to the points brought 
to view in the text, will, in the breasts of the di- 
rectors, afford in no inconsiderable degree, a test 
and a measure of the regard entertained for the 
ends of justice. 


circumstances belonging to the theatre of 
justice, publicity depefids altogether upon 
government : — upon the mode in which appli- 
cation is made of its powers to this purpose. 
In the giving publicity to written evidence 
shall government be active, or Content itself 
with being passive? Answer — As far as, on 
the part of individuals, adequate interest and 
adequate means are found united, a purely 
passive may be the best part for government : 
— so far as, on the part of individuals, it 
happens to either of those requisites to be 
deficient, in so far it lies with government 
to supply the deficiency, regard being always 
had to expense in the character of a prepon- 
derant inconvenience : whether it be so or 
not, will depend upon the importance of 
the cause. • 

In so far as, in relation to evidence, pub- 
licity is necessary to justice, it is so no less 
before than after litigation commenced, and 
to this purpose the distinction between ac- 
tual and potential publicity should be kept in 
mind. 

This distinction applies in a more especial 
manner to oj/ictal evidimce : documents in- 
dicative of tlie transactions of public oflices. 
In whatsoever olbce ultimately -potential pub- 
licity is from any part of the proceeding 
banished, in so far despotism is established. 
But to ullimately-potential to substitute ac- 
tual publicity throughout, would, over and 
above special inconvenience by disclosure — 
(an inconvenience varying according to the 
nature of the business,) be productive of such 
inconvenience, as, in the shape of vexation 
and expense alone, would of it.self be lound 
preponderant. 

* Of official evidence, more may be seen in 
the chapter on Pre-appointed Evidence. 

§ 10. Privacy^ to Jtome j/ur poses, and on some 
occasions. 

Of the circumstances by*which, in regard 
to legal evidence,^ a demand for privacy — 
understan dial ways relative and provisional 
privacy — may on one account or other be 
created, a general intimation may be conveyed 
by a few wards. 

I. Purposes bearing relation to evidence, 
and subservient to the direct ends of judica- 
ture : — 

1. Prevention of mendacity-serving infor- 
mation: — the architectural arrangements of, 
as well as the course of proceeding in, the 
theatre of justice, so ordered, that the testi- 
mony, delivering and just delivered, by one 
witness, may be kept secret from another. 

2 Prevention of those reticences, and con- 
sequent defalcations from the completeness of 
a mass of 1;estimony, which, in some cases, are 
• apt to be produced by extreme timidity, oii 
the part of a deponent whose trust-worthi- 
ness stands clear of suspicion : especially pre- 
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ventioTi of defalcation from the completeness 
of disclosure, where, in resentment ot dis- 
closure, special injury is apprehended from 
the unjust resentment of this or that parti- 
cular individ^ual. 

II. Purposes bearing relation to evidence, 
and subservient to the collateral ends of ju- 
dicature ; — 

3. Prevention of disclosures injurious to 
the pecuniary reputation of individuals, espe- 
cially of suitors. 

4. Prevention of disclosures injurious to 
the moral reputation of individuals, and the 
peace of families. 

III. Purposes regarding the ends of judi- 
cature, but not through the particular me- 
dium of evidence : — 

1. Securing the peach of the judicatory, 
and the person of the judge, against casual 
violation. Power to the judge, on any par- 
ticular occasion, but for that time only, to 
apply, to the number of the ^octators, for 
special cause assigned, any such Hmifa as shall 
be deemed necessary to this purpose. 

2. Prevention of any disclosures that 
threaten to be subservient to non-fort hcomiuy- 
ness on the part of persons or things, on whose 
part forthcomingness is necessary to justice, 
whether to the purpose of juaticiabihty, or to 
the purpose of evidence.'* 

Publicity being among the natural instru- 
ments of justice, — secresy, unless under 
particular limitation, one of the most ims- 
chicvoualy etficient instruments of despotism, 

hence an obvious memento, on no occasion 

to give to privacy any extent beyond what 
the particular, nature of the occasion abso- 
lutely requires.f 

Attached to every great theatre of justice 
should be a little theatre. Leaving the au- 
ditory in the great theatre pudisturhed — (not 
driven out like cattle, as in a division in the 
House of Commons) as often as any spe- 
cial demand for privacy happens to present 
itself, (for example, where, for relief to an 
unoffending party or witness froih an impend- 
ing burthen, pecuniary circumstances are to 
be inquired into,) let the judge, taking with 
him such persons, the propriety of whose pre- 
sence is indicated by a compromise between 

• Example: — Temporary relative privacy, ne- 
cessary to conceal, from a delintjuent, evidence, 
by which he would receive warning to withdraw 
himself or his effects out of the reach of justice. 

In the metropolis, in examinations taken in 
criminal cases by police magistrates, privacy is 
occasionally given, and that avowedly, to this or 
that part of the inquiry • and this secret mode, — 
not being employed otherwise than sparingly, 
and for special and visible cause, nor even thus 
being other than provisional and capable of being 
eventually succeeded by complete publicity co- 
extensive with the privacy, — justice seems to have 
everything to gain, nothing to lose by the tem- 
peraraent. 


the antagonizing principles, shift the scene 
for the occasion into the little theatre. 

c 

CHAPTER IX. 

FALSE SECiriUTIES FOR TRUSTWORTHINESS IN 
EVIDENCE — OATHS AND EXCLUSIONS. 

§ 1. Ceremony of an Oath — a False Security 
for Trustworthiness, 

Securities against mendacity brought to 
view — securities in such numbers and variety 
— and no mention yet of oaths — no mention 
of that sacred instrument, which, in the ge- 
neral estimation of inankiml, occupies the 
highest place on the list of these securities, 
and has so frequently been employ ed, not only 
in preference to, but to the exclusion of, all 
those others. 

'I'hat hy the omission here spoken of, an 
emotion of surprise should be produced, can- 
not itself be matter of much sur})rise. In 
the character of an inttrument actually and 
gouerally thus employed, the title of this 
ce remony to a place upon the list of these 
securities, admits not of dispute. But, in the 
c’laiacler of an iiistrument fit to be so em- 
p’oyed, the more closely it is looked into, the 
more plainly, it is supposed, will its unfitness 
to be so employed be recognised. 

Exhibited in detail, and with a degree of 
particularity in any degree corresponding to 
the importance of the subject, the conside- 
ration by whicli the condemnation here in 
question was produced, would have given too 
long an interruption to the thread of the in- 
quiry, and run into a degree of extension 
altogether disproportionate. Not requiring 
to be taken into consideration on the occa- 
sion, or for the purpose, of anything that 
follows, the matter belonging to that head is 
here omitted. J 

Meantime, of the considerations by which 
so important a conclusion was produced, some 
intimation, how slight and general soever, 
may in this place be not altogether without 
its use. 

The following are the propositions by which 
they may stand expressed. For the present, 
they may be considered as so many positions 
set down for proof : — 

1 . That, in the very essence of this instru- 
ment, a rash and grossly incongruous suppo- 
sition is involved ; viz. that, for the purpose 
of eventual punishment, and thence for the 
purpose of dominion, applicable to any end in 
view at pleasure, the power of the Almighty 
lies at all times at the di^osal — at the ab- 
solute disposal, of any thffiiost worthless of 
human kind. 

2. That, by the religion of Jesus, in so far 
as the precepts ascribed to Jesus arc to be 

X It will be found in the tract entitled “ Swear 
not all,” in vol. V. of this collection. 
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admitted as containing the expression of it, 
the application of any such instrument to any 
such purpose as the ona here in question 
stands prohibited ; prohibited in the plainest 
and most pointed terms ;* and that for any 
exception which a man may feel himself dis- 
posed to cut out of that prohibition, imagina- 
tion is the only warrant that can be found. 

3. That, by the articles expressive of the 
particular tenets of that modification of the 
religion of Jesus which is established in Eng- 
land, the use of it, though declared allowable^ 
is not on any occasion enjoined. 

4. That, to any such good purpose as that 
in question, its ediciency will, if attentively 
examined, be found to amount to nothing : 
inasmuch as, in every case in which this sup- 
posed security presents itself to view as if 
operating with effect, other instruments, of 
which, in the character in question, the elfi- 
ciency is altogether out of dispute, — tw'o 
other instruments, viz. punishment and shame, 
may be seen, one or hotli of them, operating 
on the oceuMon in question, in that ‘^ame di- 
rection, and to that '^ame end; — and that, 
when these instrumemts are both of them out 
of the question, — have not either of them, 
any place, — mendacity, any application made 
of this instrument, notwitlistanding, is alto- 
gether without restiaint: — and if called for 
by any exciting motive, takes place accord- 
ingly: — and to this purpo^^c*, universih/ oath'y 
and custoin-honsc oaths are brought to view. 

5. Th.it, of it'< inutility in the character in 
qiie.stion, a continual and unquestionable, but 
tacit and virtual, recognition is made, in and 
by the practice of both houses of parliament : 
inasmueli as, by the House of Commons, ope- 
rations, of incomparaldy greater importance 
than any to which the sanction of an oath is 
ever applied, viz. measures of legislation — 
in a word, laius of all sorts — are continually 
established on the ground of evidence ofi- 
tained without any assistance from this in- 
strument. 

6. That, while to (/ood purposes it is thus 
inefficient, to bad purposes, vast and indefinite 
in extent, variety, and importance, it has been, 
is, and threatens to continue to be, but too 
efficient : for that the instrument being in its 
nature alike applicable on every imaginable 
occasion, — viz. not only on those occasions 
on which the oath has been distinguished by 
the name of an assertory oath, but on those 
on which it retains the name of a promissory 
oath, — whatsoever pernicious effects it is 
found pregnant wuth in the latter of these two 
characters, will be attached to it, inseparably 
attached to it, in whichsoever of the two it 
be employed. 

* Matt. V. 34 — “ Swear not at all ” 

•)' Article 39 — “ We judge that the Christian 
religion doth not prohibit, but that a man may 
swear when the magistrate requireth.” 


7. That, in the character here in question, 
viz. that of an assertory oath, it has already 
been seen to be a main, an indispensable in- 
strument, in the organization of the system 
of mendacity licences above mentioned. 

8. That, in this same character, it has, in 
a variety of ways, the effect of obstructing 
the action and weakening the efficiency of 
the laws. 

9. That, in a sort of ambiguous or mixed 

character, composed of that of the assertory, 
and that of the promissory oath, it has the 
effect of bewildering the conceptions, corrupt- 
ing the morals, and enslaving the consciences 
of men in the situation of jurymen : contribu- 
ting, in conjunction with other instruments, 
to the converting them into puppets in the 
hands of '* 

10. That, in the character of & promissory 
oath at large, it is employed, and but too 
naturally, and with but too much frequency 
and success, iV giving union, force, and effect, 
to the mischievous enterprises of criminal 
and lawless conspirators. 

11. That, in tliis same character of n pro- 
missory oath, in the mouth of an English 
monarch, it is but too well adapted to the 
affording pretence and encouragement to mis- 
I ule by abuse of prerogative: and on this oc- 
casion, the application made of it oti and by 
the coronation oath is brought to view. 

12. That, in those seats of superior educa- 
tion, in which the characters of a consider- 
able propoition of the future rulers of the 
community are formed, the use that has been 
made, and continues to be made, of this 
instrument, is sucli', as to hqve introduced 
distortion into the intellectual, as well as 
corruption into the moral part, of the mental 
frame : and on this occasion, a fundamental 
error in morals and legislation — an error re- 
specting the use and application of punish- 
ment — forced by an ir;>esistible pressure into 
the mind in that tender and* yielding state of 
its growth, is brought to view. 

13. That,^n any of the occasions, on which, 
to the purpose of judicature, it is employed 
in the character of an assertory oath, there 
exists not any real need of it : — for that its 
place may be supplied, and with great advan- 
tage, by other and unexceptionable arrange- 
ments: of which arrangements an indication 
is accordingly brought to view. 

§ 2. Exclusion of Evidence — a False Security 
against Deception. 

In the character of a security against de- 
ception, putting exclusion upon evidence is a 
practice, which appears to have as yet been 
everywhere in use : and in the boundless field 
of evidenqe, vast in the aggregate, — prodi- 
»giously diversified in respect of the seat of 
the particular spots, — is the extent that 
would be found occupied by this mode of 
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husbandry, even in those regions, whichso- 
ever they may be, in which the use made of 
it has been least extensive. 

“ So universally as this sort of arrangement 
has been rec4*ived in the character of a secu- 
rity against deception, is not then its title to 
that character,*' says somebody, “a good one ? 
M exclusion put upon false evidence be not a 
security against deception by false evidence, 
what else can be ? In comparison of this, 
how precarious is the effect of all those other 
securities put together ! Can a man have 
been deceived by evidence which has never 
been so much as present to his mind i 

No, certainly: and so it is, that if no evi- 
dence at all were on any occasion admitted, 
deception by evidence could not on an} occa- 
sion be produced. 

Hut deception may be, and is produced, — - 
deception and thence misdecision, — not only 
hj evidence, but for want of evidence : pro- 
duced, viz. by false or otherwisetfallacious evi- 
dence on the other side: or by cau‘^ing not to 
he believed, the existence of a really existing 
fact, the existence of which, had the evidence 
been admitted, would have been believed. 

Moreover, if, on the part of the judge, 
deception be pernicious, it is so only in so 
far as it is productive of wisderhion : and if 
inisdecisron itself be pernicious, it is so no 
otherwise than in so fur as it is productive 
of injustice: injustice, viz. of that sort which 
stands opposite to the direct ends of justice, 
as above explained. 

If misdecision be one cause by which in- 
justice is produced, non-demand is uuotlicr. 
When a man is /.yell assured that the evidence, 
without which the justice of his demand can- 
not be made appear, will not, if presented, be 
admitted, — in such case, be his demand ever 
so just, and the loss of tlv‘ objeet of it ever 
80 fatal to him, he forbears, if he be well ad- 
vised, to present^it. *- 

By non-demand and misdecision taken to- 
gether, that of the practice of putting exclu- 
sion upon evidence, the effect is''mucb more 
frequently to produce than to injustice, 

— so much so, that it would be a prodigious 
benefit to justice, if exclusion K>f evidence 
were, in so far as it takes this for its ground, 
itself for ever, and in every instance, ex- 
cluded, — is a persuasion, entertained after 
little less than fifty years of consideration, on 
grounds of which a slight outline will be given 
in the present abstract, the filling it up being 
reserved for the body of the work. 

But trustworthiness — (it may be asked) 
why speak here of trustworthiness? By 
whom can any such conception have been 
entertained, as that exclusion of evidence 
can operate as a security for the trustwor- 
thiness of evidence? as a security for its 
title to credence, any more than for its ac- 
tually obtaining credence?” 


No, certainly : not for the trustworthiness 
of the particular lot of evidence to which, in 
the instance in quootion, the exclusion is ap- 
plied : for, by the exclusion put upon it, its 
untrustworthiness is always affirmed : — not 
for the trustworthiness of that one lot ; but 
howevpr for the trustworthiness of the whole 
remaining mass, of which that lot, had it 
obtained admittance, would have made a 
part : if so it be, that after the exclusion of 
whatever articles have been excluded, there 
he remaining any others to which admittance 
has not been refused. 

CHAPTER X. 

OF TUB RECEPTION AND EXTRACTION OF EVI- 
DENCE, viz. WITH THE HELP OF THE ABOVE 

SECURITIES. 

§ 1 . Oral Interrogation — Minutation or No- 
tation — Recordation or Registration. 
Reception and extractiim —\u\(\cv these two 
words may be included all the several modes 
in which, and operations by which, an article 
of evidence can make its way, and present 
itself to the fmTilties of the judge. 

If, on the delivery and reception of the 
article of evidence, not only the person by 
whom it is delivered, but the judge by whom, 
or under whose direction, it is received, and 
cver}body else, is, \vith the exception of the 
acts just mentioned, purely passive, — recep- 
tion presents Itself as being in that case the 
proper term. 

If, for the purpose of producing or pro- 
moting the delivery, any operation be per- 
fgfincul, that operation will be found to be 
an act of interrogation ; and, in so far as any 
evidentiary discourse, that follows in the form 
of a response, is considered as the fruit or re- 
sult produced by the operation, the operation 
may be termed extraction, and the evidence 
thus obtained may be said to be e.rtracted. 

Of reception as applied to evidence — of an 
operation so eminently simple, — little, it is 
obvious, can naturally require to be said. On 
the subject of extraction — a business of no 
slight complexity and difficulty ~ no incon- 
sideiablc part of the w^ork will unavoidably 
be expended.’*' 

By interrogation in the oral form, by in- 
terrogation in the epistolary form, or by any 
such mixture of the two as by incidental con- 
venience may happen to have been indicated, 
— by any of these three means — in any of 
these three modes, may evidence he extract- 
ed. In the body of the work, how to employ 
each to the best advantage, will be found a 
principal subject of inquiry, in the book of 
which this chapter hears the title. 

Answers, impromptiiary — called forth 
without time allowed for mendacity - assist- 
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ing iijvention or recollection — questions put 
singly — questions deduced from and grounded 
on the answer Sy — from these circumstances, 
which attach themselves as of course to the 
oral mode, the efficacy of that mode of ex- 
traction^ and, except in particular circum- 
stances, its superiority over the epistolary 
mode, will be deduced : its superiority, viz. 
with reference to the direct ends of judica- 
ture, over and above its more manifest supe- 
riority with relation to the collateral ends of 
judicature, — viz. avoidance of delay, vexa- 
tion, and expense. 

Of the advantages deducible from this mode 
of extraction, a part, which in some cases will 
be in no inconsiderable degree pregnant with 
instruction, will in effect be lost, if the judge 
by whom, on the matter of fact, the decision 
is to be pronounced, be not present on the 
occasion; himself a perci()ient witness of the 
deportment of the person from whohc lips the 
verbal information is extracted : — deport- 
ment, that mode of ex{)ression and source 
of instruction, by which, on the theatre of 
amusement, without any aid from woid'^, 
whatever is meant to be comirmnicated is not 
unfreqiiently expressed. 

Notes or memorandums in wiiting, in any 
and what cases — on any and what conditions 
— by any and what persons — shall they he 
consultable, under examination ? Interroga- 
tion of a suggestive nature — in any and what 
cases — by or from any and what persons — 
shall it be allowed? Discr. ditive interroga- 
tion — interrogation, the effect of whieli may- 
be to reflect discredit on the examinee — to 
fix a stain, or cast a shadow of doubt upon 
his reputation for probity, and thereby dimi- 
nish the apparent trustworthiness — the pro- 
bative force — of bis testimony, shall it, in 
any and what cases, he allowed ? In the body 
of the work, to all these several questions, 
answers are endeavoured to be provided. 

Be the evidence thus extracted what it 
may, it would lose much of its eventual use, 
and of any decision grounded on it, the chance 
of its being conformable to justice would be 
very precarious, — if, in the article of perma- 
nence, in the event of its being, in the opinion 
of a party on either side, worth the trouble 
and expense, it were not capable of being put 
upon the footing of ready-written evidence. 

Hence comes the demand for registration 
or recordation ; — the two words being consi- 
dered as synonymous, and taken in the large 
and simple sense thus indicated, — and not 
perplexed and narrowed by technical restric- 
tions. 

Hence again, on the present occasion, the 
demand for minutation or notation, — on the 
present occasion, the necessarily attendant 
operation by which the matter for registration 
must be supplied. 

To the judge, for the purpose of occasional 


recollection, — against the judge, in the case 
of incidental misconduct, or misdecisioii, if 
accompanied with hlarne, — both M^ys, to 
and for the benefit of the parties on both sides 
of the suit in hand, and more specially to 
the party on that side which is most in the 
right, — in some cases, to the parties eventU'% 
ally concerned in future contingent suits, in 
W'hich it may happen to the same matter of 
fact to come, any part of it, into question, 
— to parties to whom, but for the evidence 
thus preserved, it might happen to find them- 
selves under the necessity of endeavouring to 
estfiblish this same matter of fact, and to that 
purpose to engage in a contest which by this 
means is prevented, — lastly, to the legislator, 
in respect of the grounds, on which, in case 
of admittance given, As hereinafter proposed, 
to suspicious evidence, he may, by observa- 
tion taken of its nature and result, feel him- 
self disposed and authorized to give confir- 
mation to any iiles, to whic-li in this behalf 
he may have thought fit to give a provisional 
acceptance, or to substitute other rules in 
their stead ; — in all thc'*e ways, the trans- 
formation oi' oral into written evidence will bo 
seen to have, in cases to an itidefinite extent, 
its use. Notation, or say minutation, — fol- 
lowed by recordation, or say registration, — 
are the operations by which this transforma- 
tion is elfected. 

In what cases shall these operations bo 
performed I — by what person or persons, 
and in what mode ? Such are the questions 
for which, under this head, answers are, in 
the body of the work, endeavoured to be pro- 
vided. 

§'2. Extraction should ho< he severed from 
Decision. 

Superintending, at the very time of extrac- 
tion, the extraction of the evidence which is 
to form the ground of' the decision, — and 
forming the decision which IiAs that evidence 
for its ground, — between these two opera- 
tions so intiifl'ate is the connexion, that with- 
out considerable danger of misdecision they 
cannot (reason may have already been seen 
to suspect) be severed and allotted to diffe- 
rent minds. The one is no less essentially a 
judicial function than the other. By any de- 
ficiency, in respect either of skill or probity, 
on the part of him by whom the grounds for 
the decision have been formed, the most con- 
summate measure of both these qualifications 
in the breast of him by whom, on these same 
grounds, the decision is pronounced, may have 
no better effect than that of rendering mis- 
decision the more sure ; and whoever is not 
fit to be inti usted with the definitive function, 
it seems not easy to conceive how he should 
U; fit to be intrusted with that which, in the 
way that has just been seen, is preparatory 
to it 
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When the judge, by whom a decision on 
the evidence is pronounced, was not present 
at the extraction of it, the loss of the in- 
formation afforded by deportment creates a 
deficiency, ^the value of which presents, as 
already intimated, a consideration, to the force 
of which, no preponderant force, it should 
seem, can be opposed. 

When the judicatory, being a many-scated 
as a mathematician would say, a poly-he- 
rous) judicatory, one judge, who, alone or 
with others, had been employed in the busi- 
ness of receipt and extraction, is, in conjunc- 
tion with those, if any, and with others in 
additional numbers, employed in the forming 
the decision, — it may be a question whether, 
under this palliative, the mischief of the se- 
verance be diminished 6r increased. Adding 
to a judge, whose means of judging are supe- 
rior, a number of others, with equal power, 
whose means are inferior, is an arrangement 
which, upon the face of it, pHJsents no very 
great probability of superior rectitude.* 

In the case of appeal^ if on the question 
of fact appeal be allowed, this disadvantage 
must be submitted to: and under whatsoever 
forms, and by whatsoever names, an appeal 
on the question of fact is carried on, what- 
soever advantages may be found attached to 
it, will have this disadvantage to contend 
with. 

Of a severance, upon the very face of it 
so unnatural, the not very deep-seated ca\ises 
will be pointed out : and it will be seen bow 
far they are from coinciding or being consis- 
tent with any sincere regard for the interests 
of truth and justice. 

In judicial procedure, everything having 

• Under Rome-bred procedure, in the French 
edition of it, in the decitlin^judicatory, thejudge 
by whom the mass of evidence had been received 
and extracted, was called the Juge-Rapporteur: 
— and so in otheit countries in which Rome-bred 
procedure is principally employed. 

The turning over to a clerk’s clerk, examining 
each witness m a tHe-d-Ute , — thfe formation of 
those grounds, on which, in all the parade of 
publicity, the decision pronounced by the head 
of the law is to be determined, is among those 
exempli tications of interested ne^igence, which 
were reserved for English judicature. 

By the arrangement by which he is thus laid 
under the happy impossibility of judging well, 
the purse of this or that other great dignitary is, 
as usual, swelled. 

In otner countries, in those judicatories in 
which the same mode of extraction, viz. the Ro- 
man mode, is pursued, not only is the function- 
ary, by whom the evidence is extracted, a judge 
of the same class, denomination, and rank, — and 
at other times employed in public in the same 
occupations as those are, by whom the decision 
widen is to be pronounced on the ground of the 
evidence thus collected is to be formed, — but ig 
that judge, improbity finds a constantly present 
check, imbecility a constantly present support, in 
the person of an attendant scribe. 


for its author the man of law — everything, 
on this as on other occasions, under favour 
of the darkness of the age, had everywhere, 
of course, for its chief, not to say its sole 
object, in as far as circumstances admitted, 
the convenience — the advantage in every 
shape — of the man of law. 

To this cause may be referred, without dif- 
ficulty, so many pernicious applications as in 
this field may be seen made of the principle 
of the division of labour; — that genial prin- 
ciple, the fertility of which is, in the field of 
political economy, so salutary. 

Beneath, as well as on, the bench, in each 
offset, into which by division the polypus — 
not to say the leach — has contrived to multi- 
ply himself, behold at the same time a screen, 
by which the light of true information is shut 
out, — a discolouring medium, by which false 
light is let ill, — and a sponge, by which the 
substance of the litigants is absorbed. 

The judge, decomposing himself into the 
evidence-collecting and the deciding judge : — 
the agent of the party, into the attorney and 
the advocate: — each of these again into a 
cluster of sub-offsets, the more numerous, 
the more favourable to misi’epresentation, 

— to its consequence, misdeciswn, — to the 
boundless increase of factitious and needless 
delay, vexation, and expense. 

Immediately under the bench, the scribe 
has decomposed himself, or rather has been 
decomposed by his master the judge, into a 
similar cluster of the like offsets, that in each 
of them the master may find an additional 
sponge. By the whole tribe together, as much 
as possible done of that by which fees are 
collected; as little as possible, — and little 
indeed that is ! — of that by which the pur- 
poses of justice — the true ends of judicature 

— are served. I 

§ 3. JEpistolary Interrogation. 

In certain cases, the employment of the 
written, viz. the epistolary, mode of extract- 
ing evidence becomes matter of necessity or 
convenience : — what (it will he asked) is the 
description of these cases ? For furnishing an 
ansvvei expressed in general terms, two classes 
of cases may be brought to view: 1. Where, 
by the nature of the case, for the formation 
of such answers as shall be necessary to the 
correctness and completeness of the ms^s of 
evidence, a greater length of time employed 
in recollection and consideration is necessary, 
than is compatible with the operation of ex- 
traction, 'when performed in the oral mode; 
2. Where, by the remoteness of the abode 
of the examinee from the seat of judicial 
inquiry, the employment of the oral mode is 

-f- For examples of a sort of matter which 
might with advantage be consigned to remem- 
brance, and is not, see Chaper XX III. Hafe* 
guards^ cJt. 
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rendered either physically or prudentially im- 
practicable. 

For the better securing the efficiency of 
the interrogative process wheii carried on in 
this mode, two arrangements, in the character 
of sub-securities y will be brought to view: for 
the sense of responsibility, responses (as under 
natural procedure) in the first persoiiy not (as 
under technical procedure) in the third; — for 
distinctness and facility of referencCy thence 
also for responsibility, paragraphs, limited in 
length and numbered. 

Of these practical arrangements, the ra- 
tionale is particularly developed in detail: and 
if such as is supposed be the demand for them, 
notwithstanding the security afforded by an 
instrument so powerful as the practice of in- 
terrogation is under whatsoever disad vantages 
applied, — much greater must it be in the 
case, in which the declaration is delivered 
without the henelit of any such security, as 
in the case of a hill in equity, — an ansiver in 
equity, — a paper of ^)eaal pleading at com- 
mon law, — or an affidavit. 

§ 4. Modes of Interrogation principally in use. 

The form of the discourse, viz. oral or 
scriptitious , — the constitution of the Judica- 
ture , — and the distinction, such as it is, be- 
tween publicity and privacy : — out of these 
three circumstances put together, five dis- 
tinguishable, and alike established modes of 
examination or interrogation may be seen com- 
posed : — 1. The oral mode, per partes, coram 
Judice et assessor ib us publire 2. 'I'he episto- 
lary mode per partes d. The oral mode, m 
secreto per judicem delegatum 4. 'J'lie oral 
mode, in secreto per judices utriiiquc electos 
4. The oral mode, per judicem pnblice '^ — Of 
these several modes, the comparative subser- 
viency to the purposes of justice is in the 
body of the work endeavoured to be brought 
to view. 

Browbeating — I mean the species of pro- 
fessional or rather official insolence and op- 
pression (I say official, for the advocate cannot 
offend unreproved, but he has the judge for 
his accomplice) — browbeating presents an 
objection, which by practitioners under the 
secret mode has been urged§ against the first 
of these modes, and with but too much jus- 
tice, if, as it seems to be tacitly assumed, the 
abuse were an irremediable one. A remedy, 
if not absolutely sanative, palliative at least, 
will be found suggested. 

* As in jury trial, -f As by a bill in equity. 

J As in the court of chancery’s examiner's 
office, in town causes. 

j| As under the commissions issued by the 
court of chancery, for taking evidence in coun- 
try causes. 

if As on examination taken by a justice of 
peace. 

§ Brown, I. 479. 

VoL. VI. 


§ 5. Oral or Epistolary mode — which to 
employ f 

By the oral mode in its best form, or by 
the epistolary mode in its be^. form, — by 
which, in any given case, will, upon the whole, 
be rendered service the most profitable to the 
purposes of justice? The answer has been 
seen already, and has an unavoidable depen- 
dence on the individualizing circumstances 
of each individual case. Among the cases — 
(extensive the collection of them will be seen 
to be) — ill which a conflict is apt to take 
place between the direct and the collateral 
ends of judicature, this will be seen to be 
one. In many instances, where for rectitude 
of decision the oral inode might be preferable, 
for avoidance of delay, vexation, and expense, 
attached to personal attendance, the episto- 
lary mode may be the only mode pruden- 
tially, in others the only mode physically 
practicable, jidi other cases, where, for assist- 
ance to the oral, the epistolary mode, or vice 
versa, might not be altogether without its use, 
the additional load of delay, vexation, and ex- 
pense, that might be found inseparable from 
it, might recommend the sacrifice of it. 

The proposed examinee, — in what quar- 
ter is his station in the theatre of justice? — 
on the defendant's side, on the plaintiff's side, 
or in the witness's box? Correspondent to 
these differences in position, different an- 
swers may be found best adapted, upon the 
whole, to the purposes of justice. 

Epistularily extracted, — shall it, in any, 
and what cases, be deemed sufficient, without 
01 ally-exlrncted owidcnco ? In t;he first instance 
and provisionally, the answer will be seen to 
depend, as above, upon the particular circum- 
stances of the individual case. But, in ulti- 
mate resort, the gonflict between affirmance 
and disaffirmance still remaining, no decision 
that IS to be immediately definitive, will, it ia 
believed, be found sufficiently grounded, that 
has not for its warrant an examination, coram 
judice, et petrtibus, face to face.* 

§ 0. Cross-examination — Anglice, and 
Bomano- Anglice. 

Under the general head of interrogation, 
cross-examination has been mentioned as a 
term pregnant with confusion : for an attempt 
to dispel that confusion, matters are now ripe. 

Cross - examination being performed, as 
above, in the only genuine and rational — in 
the English-bred mode, — the questions put 
on one side have in part, for their ground, the 
answers given to the questions put on the 
other: — performed in the Home-bred mode, 

* Thus, after an answer put in upon oath to 
a hill in equity, the contest is liable to conclude 
^though by a separate cause) with jury-trial, on 
an indictment for perjury. Add to this the more 
frequent case of an issue, 

C 
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the questions are all framed, by a person, from 
whom all questions on the other side, conse- 
quently all errors of which they can be pro- 
ductive, are kept avowedly and anxiously 
concealed. ^ 

In Rome-bred procedure, the process of ex- 
traction, for how many days or weeks conti- 
nued, bcinp: kept involved in impenetrable 
darkness, what the nature and effect of cross- 


examination thus performed is, may be a se- 
cret, not only to the non-lawyer, but even 

among lawyers, to any except those whose 
particular branch of experience has initiated 
them into the mysteries of that antique and 
adscititious system of procedure. 


§ 7. Confrontation and Repetition Romanice. 

In Romc-hred procedure, two courses or 
stages of proceeding, — the one confrontation, 
the oihos re- eji ami nation, Romano- Gallice re- 
colement, — Romano- Scotice repetition, — Ro. 
mono - Awjlo - Rcehsiaaticv, a^^j;) repetition,'*^ 

— both of them, in name at least, and in the 
character of distinct processes, and causes of 
proceeding, in substance alike unknown in 
English-bred procedure, occupy each of them 
a conspicuous place. 

If so it be, that on a question of fact, in all 
places, and at all times, not to speak of all 
causes, the means and modes of forming a just 
ground for decision cannot but be much the 
same, — how comes it, that two operations, 
to which, under the governments of civilized 
countries in general, modern as well as ancient, 
so much importance has been attacliod, should 
be in a manner unknown to English practice ? 

On the continent, bofb confrontation, and 
the examinatiorf called recolcment and repeti- 
tion, are confined to penal cases of the higlda* 
order. ]3y confrontation, the system of daik 
seclusion being, for this pur nose, and pi o tanto, 
subjected to a jiartial and momentary relaxa- 
tion, supposed co-delkiqueiits, with or with- 
out the additioit of unsuspected witnesses, 
are brought together, and set to ply each other 
with mutual interrogations : — sccOie, the dark- 
ness of the judicial closet, — under the inspec- 
tion of the judge — with or without his scribe, 

— at any rate, with no other eh(u*k iiimii him 
than what may be supposed to he applied by 
the presence of that more or less depeiuleiit 
subordinate. Establishing tlie identity of the 
supposed dcliiiqiic»t, and iiroinotiiig the dis- 
closure of all relevant imitteis of fact, are 
the objects which confrontation is stated as 
having in view. 

Securing correctness and completeness 
against misrecollection on the part of the 
examinee, — securing his freedom against se- 
duction, whether in the form of intimidation 
or enticement, considered as capable ol being 
administered to him by the judge, — seeming. 


* llrown, I. 470 . 


the authenticity of the minutes against mis- 
representation at the hands of the judge, — 
such are the purpoees, to which the system of 
regulations relative to these objects appears, 
how unsuccessfully soever, to have been di- 
rected. 

Between these two operations, thus upon 
the face of them so dissimilar, so close how- 
ever is the analogy imagined and ascribed to 
them, that, under the Romano-Gallic pro- 
cedure, cases are laid down, in which con- 
frontation is to find in repetition a declaredly 
adequate substitute. 

Ill the ease of confrontation, the scantiness 
of its application, — as if there were any sort 
of case in which light from all quarters were 
loss conducive to rectitude of decision than 
another, — in the case of repetition as well as 
confrontation, their conjunct insufficiency to 
every useful purposQ, in comparison of the 
security afforded by publicity and open doors, 
will be held up to view. 

Under the English idode, without the name 
and form, 7 'wn/-<r/u/, whether preceded or not 
by the preliminary examinations performed by 
a magistrate, gives in part the effect, and by 
a slight extension of the right of interroga- 
tion might be made to give the whole, of the 
effect of confrontation. In regard to repeti- 
tion, preceded by that same preliminary exa- 
mination, it gives actually part of the good 
effect, and might easily be made to give the 
whole of the good effect, so vainly aimed at 
by repetition when performed in the close 
inode, t 


CHAPTER XI. 

eOLLF.ClION OF KVIDFNCF. — ENOMSII 
niACTICE. 

§ 1 . Natural Procedure, — Fit Modes — Par- 
liamentary and Jury Trial, ^ 

Vi<1oomclior,a nroboquo, dotoriora sequor.” 

The best they Know and praise, — the worst pursue. 

Never was trite adage more fully exempli- 
fied, never more couqiletely verified — veri- 
fied in those high situations in wliieh it is 
least exeiisable. 

Of the system best adapted to the collect- 
ing of evidence, though the several leading 
features, with their respective uses and ex- 
cellences, may never yet have been distinctly 
and completely brought to view, of this best 
system, — the only one that ever could really 
have had for its object the discovering of 
truth, and administering of imcorrupt justice, 
there is no secret: no secret can there ever 
hav'e been, to any of those by whom, to the 
extent of their power, the two worst modes 
that could be found have all along, as will be 
seen, been employed in preference. 

*1* Viz- by undeqnaquc interrogation, if sub- 
stituted to the incomplete mode in use. 
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This consciousness will be placed in broad 
daylight, before this chapter is at its close. 

On this occasion, for gwing ideas of per- 
fection carried into practice, two modes of 
extraction require to be presented to view 
on the same line ; viz. the mode pursued in 
parliamentary committees^ and the mode pur- 
sued in jury-^r /a/; — presented, not now it is 
true, as standing as yet, cither of tliem, on 
the very summit of the scale of perfection, 
or at least jury-trial, — but as capable, when 
put together, of enabling the mind to form 
an idea of it: — the parliamentary mode as 
being nearest to perfection, — the jury mode 
as being the most familiar to the public mind. 

On this same occasion, be it observed, the 
composition o f the judicatory is a subject that 
should be kept completely out of view. How 
important soever, — in itself, and with re- 
ference to the ultimate result of the inquiry, 

— yet, with reference to tlic subject here in 
question, viz. thejnode of receipt and extrac- 
tion, it is a mattcn- comfiaratively foreign and 
irrelevant. 

At the time when the system of lury-trial 
was first formed, not only was printiny alto- 
gether unknown, but even writing, the groat 
source of complication, was, except in the 
instance of here and there an instrument of 
primary importance, public and private to- 
gether, scarcely in use. The ignorant sim- 
plicity of the age, while it insured a propor- 
tionable degree of simplicity to all subjects 
of discussion, insured at the same time a cor- 
respondent degree of simplicity, precipitancy, 
and imperfection, to the course jmrsued in 
examining into the grounds and merits of all 
subjects of dispute. Slight was tlie degree 
of complication, or even of estimated dilliculty 
and importance, that sulliced to give, to a 
legal knot, the character of a Gordian one : — 
and in that case, for the cutting of it, in some 
instances an assertion of the {larty, conceived 
in the most general terms, with the cci emony 
of an oath for sanctionmeiit, and a general 
attestation of character for corroboration, — 
mothers, a mutual attempt to murder, called 
an appeal to heaven, was received in prefer- 
ence to, and to the exclusion ot, all other 
evidence. 

In jury-trial, the graiul features of excel- 
lence are — interrogation by parties on both 
sides — examination vied voce — consequent 
exclusion, to a considerable degree, of the fa- 
culties of mendacious invention and suggestion 

— these, together with the publicity given 
to that part of the system of procedure. Of 

these, in contradistinction to epistolary 

statement, and written depositions, consisting 
of statements minuted down in tlie shape of 
answers to preconcerted and written intei ro- 
gatories, — vivA voce deposition was the neces- 
sary result of the rudeness and ignorance of 
the age : while, in contradistinction to inter- 


rogation by the judge alone, — interrogation 
performed by persons interested on both sides, 
as well as by the judge, — this, and the pub- 
licity of the inquiry, was, with or without any 
adequate or clear conception of and sub- 
serviei’.cy to truth and justice, the natural, 
if not the necessary, result or accompaniment 
of what there was of popularity in the con- 
stitution of the judicatory: — a jury being a 
sort oi select committee, gradually and silently 
substituted to the whole body of the free- 
holders, — to the whole mass of that portion 
of the people whose feelings and interests 
were alone, in those days, considered as 
having any elaiin to notice. 

In the mode of extraction then and thus 
pursued, the gre.it defect was and is — the 
want of tunc for occasional recollection, and 
eventually necessary ulterior investigation * 
and consequently the non - employment of 
icriting, in the character of an instrument for 
exhibiting, corseting, completing, and pre- 
serving, tlie result of those instructive ope- 
rations. 

In the system of parliamentary procedure 
— porliamentary-committee-proccdurc — this 
deficiency, fatal to the purpose of inquiries, 
applied to such subjects, and directed to such 
objects, as it could not but have been. — has 
long siiic(‘, and continues to be, effectually 
supplied. I bis modern mode of procedure, 
not having taken its commencement till the 
art of writing had come pretty generally into 
use, — till, in the character of instruments of 
investigation and dispute, the productions of 
that mind-exalting art had become abundant 
and gcncially diffused* — and (gis will be seen 
a little lurtlier on) no sinister interest having 
pla^(^ powerful enough to overrule, in this, 
as in the other case it has done, the dictates 
of truth and justice^ — the consequence has 
been that degree of comparative perfection, 
the fruits of which Iiava been so copiously 
reaped, while, for want of mdlives and occa- 
sions for holding it up to view, the thing it- 
'-elf has been fh little noticed. 

In tlie mode of collecting evidence pursued 
in the courts of summary procedure in gene- 
lal, and iu pajiticular in the summarily pro- 

* It is by this deficiency, that, in cases attended 
witli a certain degree of complication, — cases of 
account^ for example — ^jury-trial has been found 
to be absolutely unfit for use: — instances to a 
great extent, and of capital importance, abso- 
lutely incapable of being applied to the purposes 
for which it continues to be in outward show em- 
ployed, and declared to be in use. In these cases, 
no decision being really produced by it, the party 
who is in the right, is made to suffer the whole 
of the burthen, without the possibility of reap- 
ing any benefit from it. Tnus is the serpent 
substituted for the fish^ and in the hands of Judge 
and Co. employed as an instrument of deceit and 
depredation, in a manner that has been particu- 
larized and proved in another place. See Scotch 
Reform, 
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feeding judicatories oi justices of the peace, as 
well as in the small-debt courts called courts 
of conscience, there exists nothing to hinder 
the combination of those several features of 
perfection (• — nor, under favour of the auspi- 
cious absence of all technical bars, does any 
reason present itself for supposing, that in 
such desirable combinations they are not ac- 
tually and generally employed. Rut as in 
these comparatively simple (Mise«, any compa- 
ratively considerable demand for recollection, 
investigation and lefcrence to, and selection 
from, written documents, will not frequently 
present itself, hO, in both these instances, <‘on- 
cerning the mode of procedure thus pursued, 
SO little is the notice that has been generally 
taken, and so slender is the utmost account 
that is anywhere to bfe found of it in print, 

— that, on the present occasion, what men- 
tion is made of them has principally for its 
object the showing, that, while so richly de- 
serving as tliey arc, not oin : to be brought 
to view — but held up exclusively for imita- 
tion, they have not on the present occasion 
been overlooked. 

§ 2, Unfit cmplotjcfl, to the exclusion of the 
above jit modes. 

In relation to the modes of collecting evi- 
dence, employed, to the exclusion of the jury- 
trial mode, by English judges, if ever the 
time should come, in which, to the good peo- 
ple of England, justice and injustice should 
cease to be matters of indilfcrence, the follow- 
ing propositions will not perha|)s be deemed 
altogether undeserving of their notice. 

1. That the only forms in which, in so far 
as they have found themselves at liberty, 
English judges have received those conunu- 
iiications, to which, with the effect, they have 
given the name of evkf^oicc, arc depositions 
and affidavits. 

Depositions, bcirtg composed of testimony 
collected in the Home-bred inode, viz. in 
secret, under the sanction of an oath, by the 
nominee of a judge, or by the l.\jminees of the 
parties on both sides, in answer to strings of 
questions, prepared on behalf of the parties, 
and thus reduced to a written. form, to which 
the deponents are made respectively to annex 
their signatures and affidavits oi ready- written 
statements delivered under the same sanction, 
but without being subjected to interrogation. 

2. That these modes are both of them re- 
pugnant to every one of the true ends of ju- 
dicature, conducive to deception, and thence 
to misdecision — conducive to needless delay, 
vexation, and expense. 

3. That of the unfitness of these modes of 
proceeding, those by whom they were intro- 
duced, — those by whom they are continued, 

— and those by whom they have been pp- 
holden, — have all been, and without excep- 
tion are, fully and undeniably conscious : — 
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and that in the whole profession, unless among 
the professors of Rome-bred law any excep- 
tion should be to* be found, there exists not 
so much as the [iretence of doubt. 

4. That the modes of judicial proceeding 
thus known to be repugnant to truth and jus- 
tice, have always been, and continue to be in 
a pre-eminent degree, subservient to the pri- 
vate and sinister interest of those by whom 
they were introduced, — of those by whom 
they continue to be pracii'^ed, — and of those 
by whom they continue to be upholden. 

§ 3. Deposition, Romano- Amjlice — its 
Inaptitude. 

Tn comparison of the jury-trial mode, more 
paiticularly if, when occasion requires, im- 
proved by miniitation and recordation, and by 
o[)portunity of amendment, — the following 
may be stated as the features of inaptitude ob- 
sei vable in the Home-bred deposition mode. 

I. Deception favoured ; viz. by exclusion 
of portions of the tescirnony, extract-ible from 
one and tlie same examinee : — 

1. The adveisc party not being apprised of 
the answers that will be given by the exa- 
minee to the questions put to him by the party 
by whom his testimony is called for, nor so 
much as what those questions themselves will 
be, — no effectual counter-interrogation — no 
cross-eraminnfbm in the ordinary sense of the 
word — has place: so that, from this defect, 
were it the only one, deceptions incomplete- 
ness and incoirectness, and consequent decep- 
tion and misdecision, may be stated as the 
natural and ever piobable result. 

II, Deception favoured; viz. by weakening 
the restraint put upon mendacity and teme- 
rity by the sense of resiionsibility : — 

2. If, as in the open mode, and in ordinary 
conversation, the deponent were, from first 
to last, made to speak in his own person, — 
if the words exhibited as his had been the 
very words that had been in the first instance 
employed by himself for giving expression to 
his own recollections or pretended recollec- 
tions, — if, in a word, the discourse, to which 
he is made to annex his signature as being his, 
were his own, — were originally and without 
variation his own, — the sense of responsibility, 
which to the form of speech in question at- 
taches itself in a degree so much more acute 
than to any other, would in some degree ope- 
rate as a check upon mendacity and temerity, 
— as a security against deceptions incorrect- 
ness and incompleteness. 

As if to deprive truth and justice of the 
benefit of this security, the discourse, which 
in answer to the questions that had been pro- 
pounded, had been delivered by the deponent 
himself, is in this mode set aside, — another 
discourse, framed, not to say invented, by the 
examiner, is substituted, — and it is to this 
discourse, thus framed by another person, that 
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the deponent is made to annex that signa- 
ture, by which he certifies it to be his.* 

III. Deception favoured^ — viz. by exclu- 
sion put upon the entire testimony of wit- 
nesses in any number. 

3. In the open mode, by the evidence pro- 
duced in the first instance, and afterwards by 
the publicity given to the whole case, it will 
frequently happen — and especially in cases, 
in the nature of which it is to afford a copious 
fund of evidence, among which tliose of the 
greatest importance are apt to find them- 
selves — that ulterior sources of evidence will 
be indicated, and on a subsequent occasion, 
the evidence from these sources obtained. 
Of the close mode, the exclusion of all casual 
and supplemental evidence not oidy is the 
natural and frequent result, but has been a 
professed object. f 

IV. Deception favoured; — viz. by clouds 
of irrelevant or needless matter introduced. 

4. In the open jnode, viz. in the way o^vivCi 
voce examination perfijfined in public — per- 
formed by advocates, in the presence of ma- 
naging agents on both sides, with or without 
that of parties, — it will frequently happen, 
that by a short statement made by a witness 
antecedently examined, ulterior evidence, 
which to an unlimited amount would other- 
wise have been adduced, being plainly icn- 
dered unnecessary, is saved. In the close 
mode, all such casual lights being shut out, 
the consequence is — that lest any possible 

* When the art of writing was in a manner 
confined to priests and lawyers, and among non- 
lawyers ignorance was so gross and general, a'<, 
on an occasion thus solemn and thus formidable, 
scarcely to admit of any iipproach to coirect and 
instructive statement, without tutorage, — it was 
natural enough, that the individual from whom 
the information came, and who, in writing at least, 
was not able to give his own account of it, should, 
instead of being himself the speaker, be spoken 
of\ viz. by the man in authority, by whom in this 
learned form the information was delivered. 

Not but that, in this way, instead of the more 
trustworthy shape of immediate testimony, the 
information presented itself, to the eyes and ears 
of several persons at least, in the less trq^tworthy 
shape of hear sap evidence, — hearsay evidence, 
repeated in writing by a person, himself uiiap- 
parent and unknown. Hut in those days, dis- 
tinctions thus refined would attract little notice. 

•f The reason on which this exclusion is 
grounded, is such as, of itself, affords an indica- 
tion of the state of moral depravation, to which 
such a system of judicature is calculated to give 
birth and continuance. The assumption is, — 
that if the facts which a man wanted to have 
roved were known, for the proof of them, evi- 
ence in an unlimited quantity might always, or 
generally, be obtainable. 

Of the true evidence in existence, the ouantity 
is in every case a limited quantity: and by the 
exclusion of an undeterminate and unknown 
portion of it, what additional probability of cor- 
rectness and completeness could a man hope to 
give to the aggregate mass of evidence ? 


advantage should be lost, whatsoeverevidence 
presents a possibility of proving serviceable 
to the party, is by each party irrevocably and 
irrediicibly extracted. Moreover, questions 
and answers being in this mode al^committed 
to writing, — and the string of questions that 
shall be put to the witness pre-appointed, — 
hence needless delay, vexation, and expense. 

V. Delay, vexation, and expense produced, 

— cause, lawyer’s sinister interest. 

5. Of all the functionaries, public as well 
as private, employed in the collection of evi- 
dence in this close and ivritten jnode, there is 
not perhaps one who has not an interest in 
giving unnecessary increase to the expense of 
it, and consequently to the delay subservient, 
and the vexation eoneomitant, to that ex- 
pense : — nor any onfc who does not find it 
more or less in his power to promote that 
sinister interest. 

VI. Delay, &c. produced: — cause, finan- 
cier’s sinister i^^erost. 

6. The man of finance, seeing a source from 
which money is extraotible, and without that 
di.stiirhaiiee to his own case, which is the na- 
tural result, where the peisons on whom the 
burtlieii rests are in a condition to combine 
their exertions for the purpose of opposition 
and remoust ranee, — the man of linnnee, ob- 
serving in that denial of jiistiee with which 
the great majority of the peojile are thus af- 
llicted, a suie, yet little-noticed, means of 
enabling the class, to which he and the circle 
in which lie moves belong, to keep in a state 
of irremediable oppression the inferior classes, 

— makes the most of the oppoitunity thus 
ailbrded of distressing the distressed, and 
instead of afTording relief ag’ainst licensed 
opfiression and depredation, vvhieli he sees 
exercis-ed by others, stretches I'oith his hand 
to aggravate it. ^ 

In the open mode, sound nut being taxable 
as writ'uKj is, the atHiet^id escape thus from 
his inexorable hand. They ai^ saved from liis 
inhumanity by his impotence. 

§4. Affidavit Evidence — its Inaptitude. 

Comparison made with the open and oral 
interrogation ^node, — comparison even made 
with the close interrogation mode, as above, 

— the following may he stated as the features 
of inaptitude, that have place in the uninler- 
rogated — the affidavit mode.J 

1. Not being accompanied by any evidence 
extracted from the same source, cither by 
counter-interrogation, or so much as by pri- 
mary interrogation, it lies thereby under a 
preponderant probability of being incorrect 
as well as incomplete, and thereby deceptions, 

X Deposition is delivery of affidavit evidence: 

— what shall delivery of oral evidence be called ? 
Testification from to testify ? — or might not 
testification be employed as a generic term, in- 
cluding viva vuee testification and deposition. 
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— even where nothing of malafides — of in- 
tention or wish to give rise to deception — ^has 
place. 

2. From the same cause, in case of mala 
fides, the probability of mendacity in the tex- 
ture of such evidence, and of deception as the 
fruit of it, cannot but receive great and in- 
disputable increase. 

In this respect, bad as the close interroga- 
tion mode has been seen to be, this nninter- 
rogated mode is seen to be still worse. In 
that mode, truth is deprived of the benefit of 
such questions as would not have been put, 
had it not happened to them to be suggested 
by answers to antecedent questions : — in this 
mode, not so much as one question can be put. 

3. By a malh fide deponent, timcy in any 
quantity which depends upon his own will, is 
in this mode applied to the purpose of men- 
dacious invention : — time, without any stint 
at all, in the case of such affidavits, as being 
delivered in the first instance, and having 
found no other affidavits to which they are 
called upon to make answer, may be termed 
initiative affidavits — time always relatively 
ample, for making answer, and organizing safe 
mendacity and evasion, in the case wdiere, 
being thus preceded by affidavits on the other 
side, they may be termed responsive affidavits. 

4. By the maid fide deponent, the like 
facility is possessed, for receiving and com- 
municating mendacity-serving information and 
suggestion : and that a-^ well from professional 
advisers, as from such other persons, whose 
wishes and exertions are, by personal interest, 
by sympathy, or by antij)athy, engaged on the 
same side. ♦ , 

5. In the case of deposition evidence, it has 
been seen how far the statement, to which 
the deponent is made to annex his signature, 
is from exhilhting a true<aud genuine impres- 
sion of his mind. In the case of affidavit evi- 
dence, it is still fiir flier from exhibiting any 
such desirable result. 

In the case of the deposition, questions put 
to the deponent being the in^ruments con- 
stantly employed for the extraction of evi- 
dence, so it is, that (unless in the case of that 
sort of suggestion, the utteixiiice of which 
would on the part of the examining function- 
ary be an act of transgression and malpractice) 
before any words are found for the deponent, 
it is left to him to find words for himself; and 
thereupon it is, that, when the substituted 
words, which are presented to him for his 
adoption, have been committed to writing, 
should the deviation be such as to present to 
his mind the idea of a material misrepresenta- 
tion, the recollection of his own wmrds the 

recollected sound of his own voice — helps to 
point his attention to the error, and affords an 
additional cliancc for the correction of it. c 

In the case of an affidavit, e\eu this cheek, 
inadequate as it is, is w^anting. The attorney 
gets up the story, — dresses it in such colours 


as appear most advantageous for his client’s 
interest (not forgetting his own) — represents 
to him what turn given to the phrase will be 
best suited to the purpose, — and should the 
complexion of it be in a greater or less de- 
gree more favourable than the correct truth 
would have been, it is then left to the dis- 
cernment of the client — the unpractised and 
naturally awe-struck and bewildered client — 
to discover all along what necessary demand 
there may be for correction, — and to his pro- 
bity and activity, working against the bias of 
his interest, to apply it. 

6. In the affidavit mode, matter and expres- 
sion both being, as above, altogether at the 
choice of the deponent, with his professional 
adviser and assistant, the consequence is — 
that in the case of mala fides, every advantage 
is enjoyed, which is derivable from the fa- 
culty of producing by means of vague genera- 
lities, out of the reach of being, as in the open 
and interrogated mode, reduced by apt inter- 
rogation to particularity, — of producing, viz. 
in the texture of the several declarations and 
allegations, whatsoever modes and degrees of 
indistinctness, obscurity, and ambiguity, are 
found most convenient; — this, in each dis- 
tinguishable part taken separately : — and 
moreover, by studied disorder and confusion 
in the arrangement of the parts, every service- 
able addition to indistinctness, obscurity, am- 
biguity, evasiveness, and deceptiousness, in 
the composition of the whole.* 

7. In the close Home-bred mode, the case 
where, as above, the questions, which the 
examining judge is required to put, being on 
each side pre[)ared by a professional scribe, 

• To no inconsiderable extent, after all that 
can be done to narrow the application of it, true 
it is, that admission to evidence in this shape 
cannot (it will on reflection appear manifest) be 
refused ; for example, on ex parte applications; 
and on applications to which, supposing the facts 
to be as stated, there cannot be any reasonable 
ground for apprehending objection on the other 
side. But a rule which presents itself as be- 
ing capable of being without danger established 
in the character of an inviolable one, is, — that 
no sucluevidence shall in any case be received, 
without being eventually subjcctible to counter^ 
interrogation ; — and that sooner or later, in the 
oral form. 

Under the existing practice, no such counter- 
interrogation being in any case admitted, the 
consequence is^ — that against mendacity in and 
by aftidavit evidence, there exists not any other 
remedy than a prosecution for perjury. But, 
even in this case, the party prosecuted is not al- 
lowed to be interrogated ; — the testimony of an- 
other person opposed to his is not of itself deemed 
sufficient to Avarrant conviction ; — and where 
conviction does take place, punishment with law- 
yer’s prolit takes place of that prevention^ which 
•without expense of punishment might in the 
other case nave been the result. Here, then, 
under the mask of tenderness, is needless rigour, 
— and that rigour ineffectual; — here, as else- 
Avhere, such are the tender mercies of the man of 
law. 
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and (so it has happened) distinguished from 
one another by numbers, some sort and degree 
of separateness and distinctness has by this 
means been in that instance given to the 
responses, of which the mass of evidence ex- 
tracted from each such examinee is composed: 

— some sort of preservative, more or less effi- 
cient, provided against confusion, designed or 
undesigned.' 

In the case of the mass of evidence, de- 
livered in and by the affidavit of each depo- 
nent, the same principle of distinctness, or at 
least of distinyuishahleness, might be em- 
ployed with equal ease. But, with the excep- 
tion of the bond fide suitor, or — where the 
cause happens to be such as affords them on 
both sides — suitors, — none of the persons, 
professional or official, on whom tlie quality 
of the composition depends, having anything 
to gain by the distinctness of it — many of 
them always by the indistinctness, — no won- 
der that this mode has obtained (the wonder 
would have been hacf it not obtained) the 
favour so exclusively bestowed upon it. 

8. In the deposition mode (understand all 
along under English Home-bred procedure,) 

— in the case where the individual, on whom 
the operation of collecting his testimony is 
proposed to be performed, is a party, nniXthat 
a party defendant — (not where he is a party 
plaintiff, for in that case pretence and occa- 
sion is made for an additional suit) — a party, 
and not an extraneous witness, — his submis- 
sion to the operation is, with perfect pro- 
priety, made, as it could not but be made, 
matter of ohliyation : and the coercive arm of 
the law is employed to give effect to it. 

In the affidavit mode, neither is the indi- 
vidual, from whom testimony in this shape 
is derived, compelled to answer questions — 
(if he loere, his testimony, it will be seen, 
would not be delivered in the shape in which 
by the supposition it is here delivered,) — 
nor is any individual, either in the character 
of a party, or in the character of an extraneous 
witness, compellable, in any case, to deliver 
any testimony in this shape. 

The consequence is — that while, by the 
interest he has in the cause, a party stands on 
either side engaged to deliver his testimony, 
ill so far as admission will be given to it, a 
witness who is not a party, stands in this re- 
spect altogether free. 

Mark here the inconsistency and caprice. 
Where the shape in which the testimony, if 
delivered, must and will be delivered, is the 
interrogated shape, the good shape, — there 
the testimony of an extraneous witness is com- 
pelled, while, on the ground either of fear of 
deception, or fear of vexation, the testimony 
of a party, so far from being compelled, is 
excluded : at the same time, where, as here, 
the shape given to the testimony is the unin- 
terrogated, the bad shape, — here, though no 


personas testimony is compelled, every per- 
son’s is admitted. So the shape in which he 
presents his testimony be this shape, no per- 
son is excluded — every person is admitted, no 
questions asked. A further co^equence is 

— that, naturally and necessarily, like an 
election vote, an affidavit is an object of soli- 
citation : nor in this shape is testimony ever 
delivered, without bearing, on the face of it, 
presumption more or less strong, of partiality 
in favour of the party under whose banner it 
presents itself. And, in addition to the ad- 
vantage which, as hath been seen elsewhere, 
is given by a mass of expense, tolerable to one 
alone of two litigants, here may be seen an- 
other advantage given to the overbearing de- 
predator, or to the oppressor by irresistible 
power and inlhience.* Not having for its ex- 
cuse the plea of legal obligation, an affidavit, 
made in favour of one side, is, as towards the 
other, an act of liostility, and as such a cause 
of apprehendei^vengeaiice. 

9. When it is in any less untrustworthy 
and deceptions shape that the evidence is 
received, great (great as in due time will be 
seen) is the anxiety manifested, — on the one 
hand, under the apprehension of giving birth 
to deception, by testimony consonant to the 
wishes of the examinee — on the other hand, 
under fear of giving birth to vexatiog^ by tes- 
timony repuynant to his wishes. 

Thus scrupulous is the anxiety displayed, 
where the shape, in which the testimony pre- 
sents itself, is that which possesses the highest 
claim to confidence. On the other hand, no 
sooner does it change to that which, in the 
degree that has just been seey, is untrust- 
worthy and favourable to the* purpose of de- 
cejition, than all those scruples vanish. Not 
by interest in any shape, not by imjirobity in 
any shape, not evei^ by recorded perjury, is a 
man excluded from delivering his testimony 

— if this, the most deoeptious of all shapes, 
be the shape in which it is Mothed : — nor, 
on the other hand, wdien, by a hostile affi- 
davit, called%ipon to defend himself against 
or submit to, the threatened burthen — even 
though it be a penal one — will the severity 
of any vexation, to which it may be the effect 
of compliance to subject him, serve as a plea 
to save him from it. 

10. Upon evidence in a shape thus com- 
pletely unfit to be admitted in any contested 
cause, is decision grounded, where the ques- 
tion is (for such are the questions entertained 
and decided upon) whether one and the same* 
matter of fact shall, or shaH not, be inquired 
into, by means of evidence delivered in its 
best shape — in the jury- trial shape: and 
again* after a decision grounded on evidence 

* And again.^ viz. after conviction on an in- 
fiinnation, or an indictment, under the name of 
affidavits in aggravation, or in extenuation, an- 
tecedently to judgment or sentence. 
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collected in that best of shapes, even then, 
on the ground of evidence received in this 
worst of shapes, is the decision which should 
have been grounded on that well-shaped evi- 
dence avo\^dly modified, — and thereupon, 
frequently, on this worst of possible grounds 
(that of naked and unsanctioncd assertion 
excepted) — frequently, on the score of a 
fresh, though no otherwise proved offence, — 
is delinquency pronounced, and additional 
punishment inflicted. 

§ 5 , English Judges — conscious of the Un- 
fitness of their own Practice. 

As to the question — whether, of the only 
shapes in which they have suffered, or will 
suflfer, the evidence to come before them, the 
unfitness, as here brouj^ht to view, can ever 
have been a secret to those arbiters of human 
destiny, — the answer might, without other 
documents, and without danger of error, be 
left to the plainest dictates oti^^ommoii sense. 

In the situation of those judges whose seat 
is in the ecclesiastical and adnuralhj courts, 
it might, for anything that appears, be pos- 
sible to pretend ignorance of the unfitness of 
the evidence, in the only form in which they 
receive it: — by this bye portion of the hier- 
archy, such ignorance might possibly be pre- 
tended, ^without receiving contradiction and 
confutation from their own lips or their own 
practice. 

In the situation of those whose seat is in a 
court calling itself a court of equity, this is 
not possible : of this impossibility, a sufficient 
intimation is conveyed by the sijigle word 
issue, in the phrase, to Hired an issue. 

The chancellor directs an issue — to he tried: 

— that is, directs a question of fact to *1)0 

tried by evidence collected in the open mode, 
in the wsy^of jury-trial^ hi about one cause 
out of fifty, this niode or collecting the evi- 
dence is employed, employed in that one 
cause, and for nfliat reason : For the same rea- 
son which, if true, passes the most jiist and 
decided condemnation on the t^oiirse (what 
that course is, has just been seen) which is 
pursued — so inexorably pursued — in the 
other forty-nine. « 

Where was ever that cause, for the trying 
of which that Rome-bred mode was a fit 
mode ? Not anywhere. Why then is not an 
issue directed in every case ? The grievance 

— would it not at this price be removed? 
On the contrary, it would be aggravated. An 
additional load of factitious and needless de- 
lay, vexation, and expense — (for there would 
be no substitution — it would be all addition ;) 
with an additional load of recorded lies to 
befoul the case — (stories about a pretended 
wager, and so forth) — to heap confusion 
upon confusion, and to multiply by forty-nii^e 
the insults at present offered to morality and 
justice. 


Moreover, not only in the Lord High Chan- 
cellor’s Equity court does the chancellor, but 
in the Exchequer dw the j udges of that honour- 
able court, when so it pleases them, direct an 
but in this case to be tried before one 
of themselves : for this is an amphibious judi- 
catory ; — it has an equity side in it, and a com- 
mon-law side ; each judge is composed of two 
discordant halves ; each half is persuaded 

— constantly persuaded, (and was ever per- 
suasion more just?) of the unfitness of the 
course piir=iued by the other: the judgments 
pronounced, or about to he pronounced, by 
the common-law half, the equity half (pulveris 
non exigui jnctu) is ever ready to stop or to 
overrule: the mode of collecting evidence 
em[)loycd by the equity half being, to its own 
perfect convict ion, not calculated for the dis- 
covery of truth — c.ilculated for nothing but 
the oppressing the subject witli an intolerable 
load of factitious delay, vexation, and expense 
— it stops upon occasion, its/)wn snail’s pace 
(moyennant finance) aAd for a time turns over 
the business to the common-law half, adding 
always to, instead of ever subtracting fiom, 
the load of manufactured delay, vexation, and 
expense. 

All this while, what to a chancellor, para- 
doxii'al as it may seem, is not impossible, is 

— the admitting into bis presence, and inter- 
rogating with his own lips, the individual — 
be he party, be he witness — from whom the 
information is required:— nor to this purpose, 
strange again as it may seem, is it necessary 
that twelve unlearned men should be sitting 
by, shut up in a box called 9, jury-box. The 
assertion is positive : — and for the truth of 
it, the appeal is made — not to common sense 

— not to any such pretendedly despised and 
secretly feared and hated arbiter — but to pre- 
cedent : — to that almighty and ever adored 
viceroy over common sense and common ho- 
nesty in a lawyer’s breast : — Yes — to pre- 
cedent: for, besides that, of old time, even 
chancellors were neither deaf nor blind to 
suitors, a comparatively recent instance, — 
in which, seeing no other mode of settling 
the business, a chancellor, in a lit of delirium 
or self-forgetfulness, betrayed the cause of 
equity, and with his own noble and learned 
lips put a question to a paity or a witness, — 
is actually to be met with in the books. 

So much for the close and badly interro- 
gated mode : a word or two at present as to 
the use of the afildavit mode, — the altogether 
imintcrrogated mode — the use made of it, 
and at the sametime the opinion entertained 
of it. 

Throughout the whole expanse of technical 
procedure — those spots excepted, on which, 
in a period of inscrutable darkness, causes at 
present inscrutable gave to jury-triala hold 
too firm to be loosened, and those on which 
aiitiaue J)riestoraft succeeded in planting the 
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Rome-bred mode ; throughout the whole of 
this vast wilderness, — in the common -law 
courts — in the equity courts — in the eccle- 
siastical courts — in the admiralty courts,* — 

• In the Prize and Admiralty judicatory of the 
American United States^Xhc. ^o?«o -bred mode 
of collecting evidence was at the first sitting of 
the first congress abrogated, and the jury -trial 
mode — say rather the natural proccdnic mode 
— for it is without a jury, — substituted to it — 
(Acts of the American States, I. 120, 121, 134, 
anno 1795.) 

Here, again, in proof of nossihillty^ will fact 
be admitted ? If in England this is impossible, 
in America how comes it to be fact? For expla- 
nation may the following observations serve? — 
In America, there is no fee-gathering judicatory : 
—No prize-court judge, with an income of from 
£*0,524 a-year,*^ to as much more as by extension 
of war it can be made to produce, extracted out 
of human sufiTering, in 65 days sitting, out of the 
365, through that one channel, — besides what, 
in 19 other days,^ is drawn by the right honour- 
able pluralist, through otlier similar channels, 
while justice is delayed iit this ; — 

No over-paid and double feed-attorney forced 
by the judge into the confidence of unwilling 
clients, exacting fees on both sides, <= and, under 
the name of king’s proctor, drawing from that 
same impure source £10,722 a-year with its in- 
definite increase ; — 

No over-])aid placeman and pluralist, under the 
name of King's Advocate, extracting from it a 
mass of emolument, the undisclosed amount of 
which may in some measure be guessed at by the 
magnitude of that which is attached to that other 
office, which is so much inferior to it in dig- 
nity : — 

No sinecurist, under the name of marshal, 
drawing from £4,210 (the amount in 1797,) to 
whatsoever greater sum it may have amounted 
to by this time — (27th Report of the Finance 
Committee of 1797-0, p. 257.) — 

No bedchamber-haunting sinecurist, drawing 
from the same blood-stained source from £20,357 
(the amount as per account before anno 1010,) to 
spend or hoard, plus £20,017 to dispose of in 
sub-clerkships or sub-sinecures : — the suitors 
being kept out of their money, while £7,000 a- 
year, in part of the £20,357 a-year, was s<jueezed 
out of it. (First Report of tne Fiouse of Com- 
mons’ Sinecure Committee, p. 45. Date of the 
order for printing, 20th June 1810.) 

Men, to whom it belongs to determine between 
war and peace, engaged in support of war by 
masses of emolument, the gift and receipt of 
which have all the character of bribery, except 
the punishment and the shame; — bounties given 
by them to one another and to themselves; — 
bounties so vast in the amount — bribes so vast 
in the receipt; — and still is it to be a question, 
whence it is that, unless to recommence imme- 
diately, wars never cease ? But 

The amount, as per third Report of the 
House of Commons Committee on Public Ex- 
penditure, p. 297. Date of order for printing, 
29th June 1808. 

Employed in the Consistory Court. This ac- 
count or the days of sitting was extracted from 
the official books of the year 1810. 

« Commons Debate, No. 18. 

^ Third Report, as above, p. 303, 


this worst of all shapes is the only shape in 
which, for any purpose, on any occasion, for 
the determination of any question of fact, 
testimony will be received by any English 
judge. 

Be it in a separate cause — be it (m the occa- 
sion of an incidental application made in the 
course of a cause which receives its main and 
ultimate decision on the ground of other evi- 
dence, — (what matters it ?) — not to speak of 
causes termed criminal, — it is on the ground 
of evidence received in no other shape than 

Butpeace, — to make peace — does it not require 
two parties? Undoubtedly: whatmuy therefore, 
or may not be in their power, is — to put an ena 
to the war: — what at all times is in their power 
is — to put an end to the sinister interest. 

Of the emolument thus reaped from that con- 
tinuance of war, and increased by every extension 
given to it, suppose a part, though it were but a 
tenth part, or a twentieth part, received from the 
hand of this or t)»jat foreign power, which at the 
time hayipcned tl) have an interest in the conti- 
nuance of that scourge, — Russia or Sweden for 
example, — suppose any such incident to tran- 
spire — what an outcry! And were the law suf- 
fered to take its effect (which in that case, at the 
charge of such great characters, in such high situ- 
ations, in all probability it would not,) how penal 
the consequence I But the value of money, or the 
force with which it ojierates in the character of 
a sinister motive — in the character of a cause of 
mischief — is it diminished by the absence of 
whatever danger would, in another case, be at- 
tached to the receipt of it ? 

Giving commencement or continuance to war 
is not the only effect produced or producible, in 
relation to that scourge, by the preference given 
to procedure in an unlit shape, and evidence in 
an unlit shape, over procedure anil evidence in a 
fit shape. Another effect is — glVing increase to 
thtf miseries of war, by delivering into the hands 
of the enemy, to an unlimited amount, vessels 
and their cargoes, for want of that protection of 
which, by the factitio«s uncertainty, delay, vexa- 
tion, and expense, manufactured by this unfit 
mode of carrying on procedure and collecting 
evidence, they are deprived. Bj*several examples 
of proctor’s bills, and the observations for which 
they afforded i^iatter, this effect has been brought 
to view in Cobbett’s Political Register for 5th 
August 1809. Where the enemy’s privateer or 
other ship of war is to a certain aegree small, it 
becomes cleary»that in consequence of the uncer- 
tainty of success in the suit necessary for con- 
demnation, coupled with the certainty of the 
expense, the capturing of it would be an ope- 
ration, not reconcilable to the rules of human 
prudence. And so in the case of an enemy’s 
vessel of the mercantile class. Thus it is, that 
our own shores are so frequently lined with the 
enemy’s vessels of war, and the enemy’s shores 
with liis own vessels of the mercantile class, na- 
vigating, in effect, under the protection of the 
noble and right honourable ancl honourable and 
learned gentlemen above mentioned. 

Thus it is, that in the Prize-conrt, the enemy 
receives tlie same sort of protection and encou- 
?!agement, as in Equity and the Lords (not to 
speak of common law) the maid fide suitor : — 
and from the operation or the same causes. 



42 


VIEW OF THE RATIONALE OP EVIDENCE. 


[Ch. XL 


this, that questions, and that to a value to 
which there are no limits, receive their deci- 
sion, — questions to a number exceeding (but 
it belongs only to parliamentary inquiry to 
say in what proportion) the number of those 
that receive their decision on the ground of 
evidence collected either in the only good, or 
in the other bad shape. 

In a bankruptcy cause — in that sort of 
cause, in which hundreds of thousands, not to 
say millions, are to receive distribution from 
the nohle and learned hand, if the application 
wear the form oi petition^ affidavit evidence, 
and no other, is the ground, on which all 
questions of fact belonging to it are decided. 
Is it that of this shape, any more than of the 
secretly-received deposition shape, the unfit- 
ness is a secret to the* “great character” by 
whom it is employed ? No ; for here, too, 
where truth has been thought worth coming 
at, issues have been directed.* 

On any of these occasioN^, while a well- 
connected string of perjuries is in reading, if 
so it should happen, that a person by wliom 
it could be proved to be what it is being in 

• Written in January lbl2. Since that time, 
this subject appears to have received considerable 
elucidation^ from a conversation, of which the 
following IS the report, given in the Morning 
Chronicle of the 30tn ot J^uly ldl2 : — 

House of LorHs, Juhj2\)^ ldl2. 

“ Respecting the inclosure affidavit bill, the 
Lord Chancellor observed, that it recpiired fur- 
ther consideration. If its object were merely to 
register affidavits to facilitate the proof of hand- 
writing relative to inclosure bills, there could be 
little objection to it; but if it were intended that 
these affidavits were to serve as proofs of the 
facts stated in "them, their Lordships would no 
doubt pause a good while, before they sanctiofled 
a proceeding by which they would give up the 
most effectual test of truth as to the allegations 
in a private bill, — the ex»nination of witnesses 
vlvd voce upon oath; theie being no doubt that 
were it not for that examination upon oath before 
their Lordships’^ommittees, private bills might 
frequently operate the greatest injustice towards 
individuals.” a 

Extracts from the “ Report from me committee” 
(of the House of Commons) appointed to in- 
quire into the “ causes that retard the decision 
of suits in the High Court of Chancery.” Date 
of the order for printing, 18th June 1811: 

Page 35. — “ Account of the Receipts of the 
Lord Chancellor, continued from the 5th April 
1810 to the 5th April 1811 ; — At the bankrupt 
office, £4,946 ; 14 : 8.” At the bankrupt office; 
that is, for hearing and determining causes upon 
evidence never presented in any other than the 
affidavit shape, of which the effects are above 
described. 

Morning Chronicle^ December 8, 1812. 

“ House (ff Lords, December 7 Lord Redes- 

dale observed .... that with respect to the bank- 
rupt cases which came before the Lord Chan- 
cellor, many of them were of moreimi’ortanceto 
the country, especially in a commercial point oi 
view, than any that were decided in any other 
court.” « 


court at the time, under the very eye of the 
judge, he were to offer himself, or be offered 
to be examined, would he be heard ? Not he 
indeed : — any more than, in a libel cause, in 
the character of a party defendant, a man who 
after feeing, in the character of an advocate, 
a bottle companion of the judge, and finding 
his cause betrayed, should, instead of feeing 
other such defenders, in a number to which 
there are no limits, presume, in contempt of 
judge-made law, to open his own mouth in 
his own defence. 

§ 6. Source of the unfit Modes — Sinister 
Interest. 

As to the interest — the private and si- 
nister interest — by which the feet of these 
rulers have thus perseveringly been confined 
to paths so plainly opposite to those of truth 
and justice, the different shapes, in which in 
their situation it may be seen to operate, have 
already been sketched outj — sketched out, 
in the little work, tA which there has been 
such frequent occasion to make reference. f 
In the whole sphere of action of an English 
judge, can that particle of space be found, in 
which his interest is not in a state of oppo- 
sition to his duty ? — a particle, in which that 
opposition may not be seen to triumph? — 
Emolument, power, ease : — interest of the 
purse, interest of the sceptre, interest of the 
pillow: all these together form but a part of 
the whole number of shapes, in which, by 
the sacrifice thus made of the interests of the 
many, in the character of suitors, — (those 
included, who, having need to become, are, 
at the same time, by the expenses debarred 
from the possibility of becoming suitors) are 
sacrificed to those of the exalted and pam- 
pered few. Of the emolument thus gained 
by the wilful substitution of evidence in the 
two worst shapes to the same evidence in the 
best shape, an account may be collected from 
the particulars brought to view by the seve- 
ral committees on finance : always remember- 
ing that, in point of effect, between what a 
man has in pocket, and what he has in pa- 
tronage, there exists not any essential differ- 
ence. J 

By what is received in the shape of power 
— power of pursuing without restraint the 
dictates of sympathy, antipathy, or caprice — 
by advantage in this shape, though not sus- 
ceptible of being expressed in pounds, shil- 
lings, and pence, the impression made on the 
mind is not the less sensible, nor the less 
operative. 

In the shajie of ease — that negative, in- 
deed, but not the less efficient, principle of 
action, so powerful, yet so little heeded — 
in the shape of ease, the profit gained by the 
substitution of deceptions to instructive evi- 

f Scotch Reform. X Letter I. 
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dence, is too great and too various, to admit 
of any tolerably adequate description, within 
the limits prescribed by the* design of the pre- 
sent sketch. Strained through learned and 
ever obsequious lips, the information, though 
always more or less false and delusive, comes 
purified from everything that could render it 
offensive, perfumed at the same time by clouds 
of appropriate incense : — everything that is 
squalid, rough, and vulgar, being, at the same 
time, and by the same means, kept from ob- 
truding itself upon learned and reverend eyes. 
Of the wretches out of whose torments the 
comforts of the wearer of purple and tine 
linen arc extracted, the torments are kept 
from presenting themselves to his reverend 
eyes, the cries and just reproaches from 
wounding his reverend ears: in a word, every- 
thing that is at once pleasing and delusive is 
let in — everything that is disi)leasing and 
instructive shut out, and kept at a distance. 
Of the miseries 9f which he is the well paid 
author, he escapes froift the reproach, because 
though in his situation ignorance, — non- 
observance, — anything short of the fullest 
knowledge — is impossible, yet, not being 
sure to see them, he stands clear from the 
imputation of having given birth to them — 
clear and spotless in the awe-struck eyes of 
the ever -admiring and ever -deluded multi- 
tude. 

The favourite shape — the shape 

— which, in so far as they have found them- 
selves at liberty, English judges, bonowing 
it from the Roman school, have taken upon 
them to give to evidence — is it really in a 
correspondent degree favourable to the dis- 
covery and display of truth ? Confine it not, 
then, within the narrow sphere of equity — 
extend the benefit of it to the whole country 

— ai)ply it to inquiries carried on for a legist 
lative pur[)ose — introduce it into the House 
of Commons. 

Conceive now, in that source and seat of 
inquisitorial scrutiny, evidence wanted for the 
detection of a peculating or enemy-pensioned 
minister : — conceive theieupon, instead of the 
there so happily and unavoidably established 
efficient mode, that mode of inquiry employed, 
which, as it were in derision, is called equity: 
— conceive, under the name of a a volume 
of notorious lies delivered in, with three or 
four mouths time for a first answer j and, af- 
ter cxcej^ons taken of course, two or three 
months ror a second — then amendments made 
to the bill, with more such delays, and more 
succeeding answers, — then a cross bill filed 
on the other side, and a second such cause 
thus mounted on the shoulders of the fust — 
then volumes heaped upon volumes of depo- 
sitions — then, after years thus employed, a 
decree obtained, by which nothing is decided 
— then the whole matter, and everything that 
has been made to grow out of it, sent to be 


investigated in the hermetically- sealed closet 
of a sort of under-judge called a Master — with 
days of attendance, separated from each other 
by days or weeks — length of attendance each 
day, nominally an hour, really hal^ or a quar- 
ter of the time — a clerk furnishing examina- 
tion and decision, the Master auspices — the 
judge paid for three attendances, and bestow- 
ing one — (for the statute which transports 
men for obtaining money on false pretences 
does not extend to judges) — the party whose 
interest and purpose is served by delay, at- 
tending or not attending, according as by at- 
tendance or non-attendance that interest and 
that purpose are best served, — then, in the 
course of a few more years thus employed, 
out of a dozen or two of parties, one carried 
off by death, and thsn another, — and upon 
each death another bill to be filed, and the 
same or a similar course of retardation to be 
run. 

Conceive tlfi^ to be the course — the only 
course — appointed (practised it could not be) 
for coining at the truth in the House of Coin- 
iTions: — conceive this, and let any experienced 
equity draughtsman say how long before the 
first answer had been completed, the House 
would have found itself made into a barrack 
for the troops of llonapiiTte.* 

All this while, the mode best suited to tlic 
coming at truth tliroiigh evidence, does it 
really change its nature, according as the per- 
son who is, or pretends to be, in search of it 
sits with a gown or without a gown, in one 
part of Westminster Hall or in another? If 
so, then, but then only, so it is, that the mode 
by which, if pursued in a committee-room, the 
whole country would he involved in prompt 
ai?d universal ruin, — that this one of the only 
two modes of inquiry employed by English 
judges, when they have had their choice, may 
really be well adapted, '"nff by employers 
may really ocen thought to be well 

adapted, to the purposes foiwhich it is pro- 
fessed to be employed — the purposes desig- 
nated by thc^sacred names of equity jus- 
tice.^ ^ 

* The fatal billet by which the Duke of York 
was fixt — fix> in the course of an hour or two, 
by a sudden order from the House of Commons. 
— say that a hill in equity could have been and 
had been filed for the discovery of it? To this 
hour the cause would have remained uncon- 
cluded, and, on the part of the defendant, years 
before any mandate for the production of it had 
reached his hands, nothing but insanity could 
have saved it from the all-protecting and all-tran- 
quillizing flames. 

-f- Confined, as in respect of persons it is, to 
defendants in equity^ and at the same time, in 
respect of the mode of enunciation, to •writing 
— the form given to the instrument called in 
equity yirocedure an answer, was not on this oc- 
casion thought worth erecting into a separate and 
independent mode. 
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CHAPTER XII. 

or CIRCUMSTANTIAL EVIDENCE. 

§ 1. Extent and Use of this Inquiry. 

To present^ an all-comprehensive, or so much 
as any considerably-extensive view of circum- 
stantial evidence, even when narrowed by the 
sort of limitation applied to it by the words 
to a legal purpose^ is an undertaking wliich, 
at first view, may be apt to appear imprac- 
ticable. It may, moreover, be not altogether 
unapt to appear useless — void of practical use. 

The matter of fact which, with relation to 
the other matter of fact in question, consi- 
dered in the character of a principal fact, is 
proposed by you as evidentiary of it, is it so 
in reality? It will preccnt itself as such of 
itself, — it may be said : — your instruction is 
therefore of no use. Does it fail of present- 
ing itself in that character? Neither in this 
case can your presenting it a^^such be of any 
considerable use. 

1 . As to all-comprehensiveness — as to the 
giving to the view in question this degree of 
completeness^ the task, if it be within the 
range of human power, is not, at any rate, 
at present at least, within the power of the 
individual by whom this attempt is made: 
the advance capable of being made towards 
it may, however, upon examination, be found 
less inconsiderable, peihaps, than what upon 
a first glance might have been expected. 

2. As to utility — of a review of this sort, 
the utility, if any it have, will show itself in 
the one or other of two opposite ways : — 1 . If 
the matter of fact in question be true, in 
causing^ or contributing to cause it, to be be- 
lieved ; 2. If not true, in preventing^ or con- 
tributing to prevent it, from being believed. 

In both ways, the subject has presented it- 
self as being to obs^'vations, capable of 
being conducive to the dchijal'le ejffect • — 

1. In the-casc where the mutter of fact is 
true^ instances will be adduced of facts in the 
character of principal facts, t%' which will 
respectively be found applicable evidentiary 
facts, in classes so ample in extent, and of 
which the probative force seems to have been 
subjected to so little scrutiny, that any ob- 
servations, by which any a^^sistance may be 
afforded towards the making a correct esti- 
mate of it, can scarcely be ill- bestowed. 

In some of these instances, circumstantial 
evidence of the most instructive nature has 
been found involved in that system of ev- 
clusion^ of which the folly, and rashness, and 
iniquity, will be held up to view : and if, in 
these instances as in so many others, the ex- 
clusion should be found indefensible, the more 
important and instructive the lights of which 
justice is thus deprived are seen to be, the 
stronger the ground that will thus have been 
made for amendment in this line. 
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2. So, on the other hand, in the case where 
the matter of fact in question is untrue, in- 
stances will be adduced of classes of princi- 
pal facts, to which will respectively be found 
applicable classes of evidentiary facts, of a 
disaffirmatively probative, or say disprobative 
tendency : — facts of such a nature, that, for 
want of due attention to them, supposed 
facts, which, as above, are untrue, are (it will 
be seen) liable, at any time, to be believed ; 
— thereby gaining a credence which is not 
their due. If, by the indication of any such 
disprobative fact, so it should happen that, in 
any number of instances, deception and con- 
sequent misdecision should come to be pre- 
vented, the greater the number of these in- 
stances, the greater in this case will be the 
utility of the observations by which mischief, 
in this shape, wall thus have been averted. 

§ 2. Facts principal, evidentiary, probative, 
disaffirrnative, infirniative. 

Considered with a *;iew to these opposite 
effects, facts oi)erating in the character of 
articles of circumstantial evidence, may be di- 
vided into two classes. To those, the effect 
or tendency of which is to gain credence for 
the principal faciin question, may be preserved 
the appellation oi positive or probative eviden- 
tiary facts ; or say simply, evidentiary facts as 
above. As to a fact of the other class, it sup- 
poses the existence of some other fact in the 
character of a probative evidentiary fact ; and 
the effect or tendency of it is — to weaken the 
probative force, on the magnitude of wdiich 
the intensity of the persuasion produced by it 
depends : — call it therefore, with reference to 
such probative force, an infurnative fact. 

lletween tlie principal fact and the assumed 
evidentiary f?lct, is the connexion an imme- 
diate one ? To form it, can no other fact or 
facts be found, the intervention of w'hich, as 
of so many links between the two extreme 
links of a chain, is necessary ? If yes, then 
so many as can be distinguished of these in- 
termediate links, so many are the probative 
facts, of each of which the probative force 
is liable to be opposed and weakened by a 
separate set of infirmative — of disprobative 
facts. 

In this case, the probative force of circum- 
stantial evidence is diminished, in the same 
way as that of diiect testimony will presently 
be seen to be, by the interposition^f one or 
more supposed intermediate reporters beween 
the supposed quondam percipient and the now 
deponent witness, as in the case of hearsay 
evidence. 

§ 3. Principal fact. Delinquency ; — eviden- 
tiary facts, inculpative and disculpative. 

By one single word, viz. delinquency, is 
brought to view a class of facts so ample, as 
to cover by its extent, one of the great de- 
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partments, viz. the penS/, into which the 
whole held of law and le^slation is divided. 

Taking this for the principal fact, viz. de- 
linquency in any shape — offence — transgres- 
sion (viz. against the law) in any shape — 
we see at a glance how extensive, and, at 
the same time, how important, an object of 
research is afforded by the aggregate of any 
such discoverable and expressible matters of 
fact, as can be seen to bear to it respectively 
the relation of probative, and dkprobative or 
say iufinnative, facts, — or, to employ the nar- 
rower and more opposite denominations, by 
which in this case they may be characterized, 
— inculpntive and disculpative ; — such’* as are 
iiiculpative having for their tendency, the 
caufsing the defendant to be considered as 
guilty, such as are disculpative, as not guilty, 
in relation to the same forbidden act, consi- 
dered in the character of the principal fact, 
of whatsoever nature in other respects it 
may happen to it to be. 

Of the chief specie's of facts which have 
been in use to be contemplated in the cha- 
racter of criminative facts, a list has on this 
occasion been collected, containing somewhat 
about a score if and along with each such 
criminative fact, will be given a list of such 
other facts, as presented themselves as bear- 
ing relation to it in the character of infirma- 
live facts. 

The very idea here expressed by the term 
infirmaiive including disculpative facts, being 
in the character of a general idea commensu- 
rate in its extent with that of an iiiculpative 
fact, is as yet a novel one, — no wonder if, for 
want of sending their minds in quest of facts 
of this description, law-writers of the highest 
name should have given as conclusive of de- 
linquency, facts which, when tKe infirmative 
facts that bear upon the case are brought to 
view, will be seen to be far indeed from war- 
ranting any such conclusion. 

Instances will moreover be produced, in 
which, upon the mere ground of this or that 
single fact, considered in the light of an in- 

• In the case where the delinquency is consi- 
dered as rising to criminality (not that between 
this superior part, and tbe inferior part or parts 
of the scale, any precise line has ever been at- 
tempted to be drawn,) inculpativefnci^ might be 
termed criminative; — disculpative, with less 
felicity, disincriminative, not discriminative, 
that being already appropriated to a very dif- 
ferent purpose. 

*|- Under this head, the Austrian criminal code, 
established during the reign of Maria Theresa, 
was found to afford considerable assistance. Un- 
derstand, so far as concerns criminative facts; 
for as to infirmative facts, here as elsewhere all 
was blank. 

By several English trials, and in particular by 
that of Captain Donnellan for murder by poison, 
and that of John Hill, better known by the name 
of Jack the Painter, the list has been augmented, 
and illustrative exemplifications affords. 


cuJpative fact, the legislator, acting in such 
his character, has required conviction to take 
place, in a case, in which the existence of 
one or more species of facts, operating in the 
character of infirmative, and then^^e of discuU 
paiive facts, has nothing in it But what is 
conformable to every day’s experience, 

§ 4. Conversion of Tncnlpative Acts into 
separate Offences. 

As, for the prevention of mischief, in what- 
ever shape it is capable of assuming, the le- 
gislator, proceeding with due caution, may 
find siiliicient warrant for putting upon the 
list of prohibited acts, any sort of act that 
presents itself as having, in a preponderant 
degree, that tendency, — and this absolutely, 
and without reference or regard to any other 
sort of act; — so maybe for putting upon 
that same list any sort of act, under the no- 
tion of its being an inculpative circumstance, 
evidentiary of (’'ilinquency in tliis or that sub- 
stantive and independent shape. Nor is it 
to be denied but that this, if any, is of the 
number of ways in which the field of punish- 
ment may be, and has been, made to receive 
so many beneficial extensions, and the pro- 
gress of delinquency so many additional im- 
pediments and checks. J 

But, to preserve an arrangement of this 
sort from rendeiing itself injurious to conve- 
nience and repugnant to justice, two precau- 
tionary conditions are necessary to be fulfilled : 
1. That, if not by the very nature of the case, 
at any rate by positive institution, in so far 
as depends upon the legislator, the existence 
of the prohibition be cffectualljj| presented to 
tbe mind of every individual on whom it U 
imposed; 2. That the matter of fact, on 
which, with reference to the individual placed 
in the circumstances in question, the charac- 
ter of a conclusively inculpative fact is thus 
l)Cstowed, be not one the existence of which, 
by blameless ignorance, or ^ny other cause, 
it may have been put out of his power to 
prevent. Of^iieither of these conditions will 
the fulfilment be found altogether so consis- 
tent as could be wished. Particulars will 
find their plage in the body of the work. 

§ 5. Principal, any physical fact, — disproba- 
tive fact, physical improbability : — or im~ 
probability physical — its operation in the 
character of counter -evidence. 

Wide as is the extent of the principal fact 
above mentioned, viz. delinquency — an ex- 
tent which knows no other limits than those 
of the entire field of penal law, — still wider 
in extent is that principal fact, which is liable 
to find opposed to it, in the character of a 
disprobative fact, the circumstance of impro* 
^ability . ' 

± See Principles of Penal Law, Part III. Cb* 

Xt, 
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Not to speak of the whole field of legal 
judicature — the field which in every part of 
its extent lies open to the application of the 
disprohative fact now uj)on the carpet, termi- 
nates there and there only, where existence, 
or if absolute precision be desired, where 
humanly perceptible existence terminates. 

When the degree of improbability is meant 
to be represented as a very high one, in that 
case, for the sake of impressiveness, to the 
word improhahihtij^ the word impossibility is, 
in a loose way of speaking, apt to be substi- 
tuted : impossibility^ the predication of which 
would, in relation to any conceivable matter, 
if performed ^seriously, and meant to be taken 
strictly, be found to involve, on the part of 
him by whom the word is thus employed, an 
assumption of omniscience. 

When attentively examined, even the term 
improbability will be found not to have for 
its representative any real and distinct quality 
actually inherent in, and b^origing to, the 
facts themselves, but a fictitious quality, at- 
tributed to them for the convenience of dis- 
course : — a quality, having nothing of reality 
connected with it, but the pe/ suasion — (the 
act of the judicial faculty) — the persuasion 
as it has place in the mind of him, by whom, 
for the more convenient expression of it, or 
for the more effectual spreading of the like 
persuasion, the fictitious quality in question 
is thus attributed to, and spoken of as if it 
were a quality of, the fact itself. 

Of this persuasion, if the cause be looked 
for, it will be found to consist in neither more 
nor less than the opinion entertained by the 
individual in question — either on the ground 
of his own rejection, or on the ground of the 
opinions or the supposed opinions of otlievs, 

— that the supposed fact in question would, 
on the supposition of its being real, be in a 
state of discon formity to fvhat is looked upon 
as the established mode ^cing, and course 
of nature. « 

In the midst of this darkness, in the hope 
of infusing into it some faint lights, and’ for 
the purpose of affording, in the present state 
of comparative inexperience and correspoiu 
dent ignorance (on the part of the age in 
general, and of the individual m particular,) 
what, in the language of Sir Humphry Davy, 
may be called a restiny-plare for the fancy, 

— an attempt is here made, to find ground 
of distinction, and correspondent form of ex- 
pression, for three modes or gradations of this 
disconforraity : disconformity in toto ;* — dis- 

* Examples : — Under the name of a rvitch^ a 
woman mounting aloft in the air, without any 
other help than tnat of a broomstick : — a man 
who has forced himself into a quart bottle. 

Laws of nature violated : — 1 . The universal 
law of attraction violated, without adequate a{^- 
sistance from any of those minor forces, such as 
magnetism, gaseous repuftion, or elasticity, &c. 


[Ch. XII. 

conformity in respect of deyree or quality ;t — 
and disconformity in species : J disconfor- 
mity in tote, imparting some mode of being, 
which, supposing it realized, would be a viola- 
tion of some one or other of the laws of nature : 
those metaphorical and fictitious laws, of 
which an exposition, supposed to be in some 
respects new, though not in any respect in 
opposition to generally received conceptions 
and opinions, will in the body of the work 
be attempted. 

Be the fact what it may, between its exist- 
ence and non-existenee Qime and place given) 
theie is no medium: and thence it is that, 
ascribed to facts themselves, probability and 
improbability, with their infinity of degrees, 
arc mere figments of the imagination; of the 
imuiji nation, not to say of the tonyue. But, 
of persuasive force, and persuasion its effect, 
— negative as well as positive, disaffirrnative 
as well as affirmative, the number of degrees 
is truly infinite : — the number of degrees of 
this cause and this effect, — and thereby of 
probability and its contrary, — in the only 
sense in vvhieli these terms are the represen- 
tatives of anything that is true. 

Thus it is that probability and improbability 
are neither of them anything more than re- 
lative : neither of them being anything but 
with relation to tlie person in whose mind 
they serve to re{)rcscnt the mode ami degree 
of persuasion which therein has place, in re- 
lation to the fact to which they are respec- 
tively applied. Thence it is, that, though the 
same fact is never, at the same time and in 
the same place, in itself both true andi false, 
instances arc, however, in continual occur- 
rence, in which the same fact is both probable 
and improbable: probable to Titiiis, impro- 
bable to Sempronius. Thus it is, that, even 
to the best informed mind, so many facts are 
improbable, and taken for false, — so many 
falsely imagined facts probable, and taken for 
true. 

Probability is conformity, improbability 
disconformity, to flic supposed general and 
ordinary course of nature : — i. e. to the con- 
ceptions entertained concerning that course 
by him by whom the opinion expressed by 
these words rcpectivcly is pronounced. 

Thus it is, that, in proportion to the igno- 
rance of the individual, or the age, — i. e. to 
its non-acquaintance with the general and or- 

which by antagonizing with it, give to the objects 
which surround us, the situation and condition 
made known to us by experience; 2. In the case 
of the human species, the laws of the animal 
economy. 

+ Examples: > — Men (say) above nine feet in 
height, unacr the name of giants ,* 2. Men (say) 
above 200 years of age. 

:{: Examples: — 1. Serpents with wings, under 
thenameof 2. Men with wings, under 

the name of angels ; — mermaids, ^ men with 
fishes’ tails instead of legs and thighs. 
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dinary course of nature — is the facility — in 
proportion to the knowledge, the difficulty, 

— with which facts are regjirded as probable 
and true. 

From the case in which, a matter of fact 
being in question, the existence of it is re- 
garded as being, in one or otlier of the above 
ways, disconformable to the esta])lished course 
of nature, and on that account more or less 
improbable, — it may be matter of practical 
use and importance to distinguish the case of 
a self-contradictory jiroposition^ or contradic- 
tion in terms: a case in which, though to ap- 
pearance the existence alone of some matler 
of fact is asserted, and that matter of fact upon 
the face of it an improbable one, in reality no 
conceivable matter of fact is (liscovera])le, of 
which the existence and nothing but the ex- 
istence is affirmed ; — but one and the same 
matter of fact, — perhaps improbable, pei- 
haps so far from improbable as to be proved by 
continual and univeral (;\pciienee, is, under 
favour of a divers’ity in , the form of expres- 
sion — in the assemblage of words employed 
in the two cases — asserted, — in the same 
breath asserted, — to exist and not to exist. 

The verbal imposstbility (^for in this sense, 
though in this sense alone, is the assertion of 
impossibility compatible with a due and duly- j 
acknowledged sense of human weakness) — 
the verbal impossibility of the truth of a state- 
ment of this self-contradictory complexion — 
neither prevents it from being said to be, nor 
even from really being, the subject of a sort 
of credence. Be it what it may, hope and tear 
suffice to account for its being said to be so. 

§ G. Principal any psych cdoyical fact; — dis- 
probative fact^ — psyrho/oyicaf impossibility. 

In the case of disconforniity, the established 
cause in question may be — either that course 
of events and state of things which is purely 
physical, or that state of things and course of 
events, of which the scene lies in the human 
mind. Improbability is accordingly distin- 
guishable into jfhysical and psyrholoyical. 
The course of psychological existence being, 
in so prominent a degree, less uniform than 
that of purely material nature (in insanity, 
the uniformity being liable to vanish alto- 
gether,) hence it is, that, in the character of 
an article of disprobative circumstantial evi- 
dence, the force of psychological improbability 

— though so continually, and irreproachably, 
and unavoidably,!!! conjunction with other evi- 
dences, or even singly, taken for the ground 
of the most important practical conclusions, 

— is, generally speaking, in comparison of 
physical improbability, but feeble. 

When the principal supposed fact consists 
of delinquency m any shape, — in this case, 
character or reputation, station in life, degree 
of atrocity ascribed to the supposed offence, 
have been commonly considered as presenting 
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so many instances or causes of psychological 
improbability, and thence so many articles of 
circumstantial evidence, applicable in disproof 
of the supposed fact ; viz. in so far as, on the 
part of the individual in question, dejinquency, 
in the shape in question, is considered as in- 
cluded in it. Of these several articles of cir- 
cumstantial evidence, the disprobative force 
is taken for the subject of examination in the 
body of the work. 

§ 7. In a train, principal, any prior act ; — 
jirobativc, any posterior. 

In a series of acts, following one another 
in pursuit of a more or less customarily en- 
tertained and regularly pursued design, — by 
the undisputed existence of a consequent ar- 
ticle, in a series of thi"! sort, what probability 
is afforded of the performance of the first 
article of the whole series ? — and so in re- 
gard to the several intermediate articles? — 
Priora quatennsf^siynuta posterioribus ? or. 
Poster iora quatenus siyna prioriim ? 

In a case of this sort, the degree of pro- 
bative force with wliich the existence of the 
antecedent article is f)rohahilized by that of 
the consequent, will depend (it is evident) 
upon the regularity with which, according to 
the experienced and sufficiently notified course 
of human practice, the several articles in the 
series have succeeded one another ; or rather, 
to spcnik more pointedly, according to the re- 
gularity with which an article, of the species 
or description of the individual consequent 
article in question, has been preceded by an 
article of the species of the antecedent article 
in question. 

On this occasion, the series of actions by 
which the most impressive, as well as impor- 
tant, illustration may (it should seem) be 
afforded, is that of which the course of judi- 
cial procedure is coiHposcd. Let the conse- 
quent ill question be the last, or among the 
hist, of the constantly necessary articles, if 
sindi there be, in such a series,* in either of 
these cases, tliq probative force, — with which 
the existence of the antecedent, in the cha- 
racter of the principal fact, is probabilized by 
that of the consequent, in the character of an 
evidentiary fact, — will to any eye, in any the 
slightest degree conversant with the course 
of legal procedure, he apt to present itself as 
little less strong than that with which the 
existence of past infancy is probabilized by 
present old age. 

But, as from one place to another there are 
frequently different roads, so also between 
the first and the last stage of a course of ju- 

* Consequent, for example, in common-law 
language, the in equity-law language, 

the decree: — antecedent, (the first, or among 
the first) — in common-law language, the writ 
or the declaraiion : in cquity-law language, the 
bill. 
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dicial procedure. And by this circumstance 
(it is easy to see,) that the degree of proba- 
tive force with which the existence of an or- 
dinarily antecedent fact is probabilized by the 
existence of an ordinarily consequent fact, will 
be liable TO be in a greater or less degree 
diminished, according to the nature of the 
case. 

§ 8. In a train ^ principal, any posterior act; 
probative, any prior. 

K Conner sh in a series of the same sort, or 
in the same in<lividual scries by the exidenee 
of an antecedent, what probability is alfoided 
of the existence of a consequent article ? In 
this case, the probative force and corres|)on- 
dent probability will present itsell immedi- 
ately as sunk to a mii^jh lower degree in the 
scale. 13e the course of action wliat it may, 

— lawful or unlawful, — by coicmnunate acts 
inchoate are rendered niucli more probable 
than by inchoate, consumn>;te. 

In every series of this sort, suppose the 
articles as they occur entered upon areyister, 
and that register kept with the regularity of 
which a document of this sort is susce[)tible, 
and which the importance of it demands, the 
indications afforded by it to this purpose 
would, on being presented in numbers, afford 
to judicial decision a still more substantial 
basis, than, in the case of inaritune insurance, 
is afforded by the list of arrivals, comiiared 
with the list of policies. 

In the English law report - books, cases 
exemplificative of this reversed series are to 
be found in no inconsiderable number: but, 
of any instance of recourse made to any such 
numeral and mathematical ground of decision, 
no expectation would be very abuinlantly sa- 
tisfied, nor (it should seem) very naturally 
entertained. 

In a case of this sort,<\m what ground then 
is it that the decision has been formed ? 

The questigu is easily proposed, — the an- 
swer not altogether so easily returned. 

§ 9. Principal fact, spuriousUess, or unfair- 
ness; — probative fact, non-observance of 

formalities. 

On the pai t of any written iftstrument, pur- 
porting to be designed to give expression to a 
contract (taken in the largest sense of the 
word contract,) to an agreement, a convey- 
ance, or a last will, — principal fact, either 
unauthenticity or unfairness; evidentiary fact 

— fact regarded as conclusively probative of 
unauthenticity or unfairness — non-observance 
of formalities. In point of reason and justice, 
on this ground, and no other, stand the host of 
nullifications, so plentifully poured down upon, 
and with so little or such ill-directed thought 
applied to those bonds of society by learned 
it^nds ; — how weak that ground, — how strdng 
the force of the considerations, which in the 


character of infirmative facts, rise up in opp^ 
sition to the inference deduced from it, — ac| 
questions which will be brought to view unda: 
another head.* 

Laying aside a species of indication thui 
unconclusive, on the part of a written docu- 
ment of any kind, — what other facts does the 
nature of the case afford, capable of operating 
in the character of evidentiary fiicts, dispro- 
bative of its aufhenticity ? and in particular, 
in the case of an instrument purpoiting upon 
the face of it to be, or exhibited as being, of 
an ancient date i To afford assistance towards 
the finding answers in every case to these 
questions, is in the body of the work the busi- 
ness of one or two parts of a short book.f 

Non-observance of formalities being thus 
spoken of in the character of a circumstance 
taken as evidentiary of unfairness on the part 
of a contract, or oi sjniriousness on the part 
of an insti ument purporting to exhibit the ex- 
f)ression of a contract, — continual error would 
be apt to bo the result, if 'for the prevention 
of it, apt warning — distinct and timely warn- 
ing __\veie not afforded. 

What is here meant is — that where, on the 
alleged ground of non-observance of this or 
that formality, the instrument has been pro- 
nounced (as the language is) null and void , — 
the judicial service being thereupon refused, 
the rendering of which is, on the part of the 
judge, necessary to the giving to the instru- 
ment the legal effect which it is seen to aim 
at, — an oi)inion, asciibmg aithev unfairness 
to the contract, or spm iousness to the instru- 
ment, was either the reason or the pretence; 
— was either professed and entertained ac- 
cordingly, or if not actually entertained, at 
least, upon occasion, professed to be enter- 
tained. But that, in every instance in which 
such opinion has been thus professed — im- 
pliedly at lea«^t professed, it has been really 
entertained, is itself an opinion the assertion 
of which, if sincere, will not be found consis- 
tent with the plainest common sense: inas- 
much as in such an opinion would in many 
instances be included, the belief of a self-con- 
tradictory proposition ; such as, that one and 
the same contract was throughout fair and 
unfair — one and the same instrument through- 
out genuine and spurious. { 

In saying, that non-observance of this or 
that formality is, by this or that judge, re- 
garded or treated as evidence, and that con- 
clusive of unfairness or spuriousness on the 
part of the instrument in question, all there- 
fore that is here meant to be expressed is — 

* See Chapter XIV. Pre-appointed Evi- 
dence: Ch. XlX. XX. and XXI. Exclusion, &c. 

•f Book of Authentications and De-authentica- 
tions, infra Ch. XXIV. 

$ Example : — One and the same testament, 
void as to estate called real estate — valid as to 
estate called personal estate. 
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that, if on his refusal to give effect to it, he 
were to be pressed for a justification — for 
such an one as, with reference to the ends of 
justice, should be a rational, and to an unlaw- 
learned and uncorrupted mind an intelligible 
one, — of this sort is the best or only justifi- 
cation, which he would find hiniself able to 
give : in the giving of which justification, sin- 
cerity on his part might in some instances be 
morally possible, but in other instances would 
be morally impossible. 

I speak here of the judge or judges by whom, 
in the first instance, decisions ot the natuie 
here in question have on such grounds been 
pronounced. 13ut (says a well-knowm French 
provei b) Ce iiet^t que le premter pas qui coutc : 
and in no other line of action, perhaps, has 
the truth of the observation received such 
ample exemplification as in judicature. Where, 
under the name of didereuc'e to authonty, or 
under any other name, t!ie adoption of opi- 
nions, without examination and upon trust, 
is made matter of mei it, any one opinion is 
just as easily adopted as any other - the high- 
est W’isdom takes a pride in sinking it-'elf to 
the level of the low est tolly : and now it is 
that self- contiadictory propositions obtain 
credence, and that not merely with as little 
dillicult) , hut even with le^s dillicidfy (it u ill 
be scon) than expcrienci'd by pio[)()sitions 
le<s diiectlv and palpably repugnant to re.i^on 
and coinnion '-ense. 

Conceimng the justice of the reasoning, bv 
which unfair ness o\' s puna u sue ss is inteiit'd 
from non-obserrance of Jo nnahticsi^ more will 
come to he said under the bead of Pie-ap- 
pointed Evidence.’* 

lint aecoiding to the intimation, the occa- 
sion for W'hicli has been so frequent, tho truth 
of the matter is — and by every tli.it has 
iitirves to (‘iidure the spectacle wall be si'en 
to be — that at any rate in the earlier ages 
of judicature, the end's above desciibcd un- 
der the ap[)ellution of i\\o Jahe eiah, have, to 
English judges, been the main, not to say the 
sole objects of pin suit ; — the ti’ue cau/v, at 
best but secondary ones: — that for their as- 
sistance in that main pursuit, iiistriimeiits of 
iniquity, in great variety and abundance, weie 
invented and put to use:f — and that ol these 

* See (.'hap. XIV. Section fi. 

•jr JE-i'ccptions: — 1. Court of Claims: — Judica- 
tory having cognizance of claims made by indi- 
viduals on the public. Example: — For claims 
made by the Amenc.an loyalist.s on the score of 
their losses by the war which ended in the inde- 
pendence of the United States. The suit here 
IS unilateral: sole party, the claimant, i. e. the 
plaintiff: the function of defendant being placed 
in the same hands as that oi judge , — consolidated 
with that judge. 

2. Audit Courts: — Judicatories established 
for exacting repayment, or proof of discharge, 
from receivers of public money. Suit, here again 
unilateral: function of plaintiff, in the same 
VoL. VI. 


instruments, the one here in question, viz. 
nul/if cation, Avas one of the most extensively 
o|)erative, as well as of the most elfieient and 
sale. 

.V 

§ 10. In litigation, principal fact leant of 
nicrita ; probative fact, discontinuance of 
procedure — its fnUaciousness. 

In every ordiiiurily anil completely consti- 
tuted and liirmMiod judicatory, J every suit 
or can've ha-, at Ica^t two side-j, viz. the plain- 
tilfS and the defendant''' : and if so it be that 
the number of side'^ in it is greater than two, 
the e.ni'^e, being in this e.ase a complex one, 
is capable of bidng resolved into a determi- 
nate numhor of siiufile causes, each having 
its two bides and no more. 

In the language ot natural procedure, on 
the [ihiiutitf’s side, di''C()Utinuance is nonsuit 

— oil the defend'int’b, noii-dtfence : — in the 
language ot English technical procedure, the 
place of these two terms is filled by a multi- 
farious vocabulary not w’liolly difierent, for 
W'hicli whoever has patience enough may see 
the hooks. 

Under the technical system, he the side 
which it may, dis;continiiance on that side is 
rcg.iuh'd, Ol pIo^cs^ed to he regarded, as proof 

— and (hat ronclii''i vi* — of w'ant of ineiits , 
that 1 '', here, as before, that course is taken 
winch, — to render it reconcilable, if lecoii- 
cilablc it well' with justice, — would require 
a eoneUivion to that elfeet to have been formed. 

Of the eoneliibion in this e ise, the rasli- 
ncbs, if it were an honest one — i. e. if sueh 
weie the opinion really enteitained — would 
be inueb more egiegious tliaii in the instance 
last meiitioucd , viz. in which, on the ground 
of fiiilmc in the observance ot this or that 
formality, a contract is convicted of unfairuesSy 
or ail insliiunent'qfH'ontract ot spin lousnass. 
Population ot England, say ten millions : iium- 
bei of pel sons capable of carrying on a suit 
or cause to a coiiclu'?iou, in the least expen- 
sive VVestiniii'ter-Hall court, on tlie least ex- 
[iciibive plan, ’not so great as half a million. 
Accordingly, to the defendant, twenty to one 
but pecuniary power of continuance may be 
wanting Iroin tlie very first: and, as above, 
frequently will it be so to the plainlitF. As 
he cannot be such but by his own act, it will 
not be so at the fiist : but by accident it may 
be rendered so at any succeeding stage. 

Principal fact here, w'aiit of merits : pre- 
tended fact, discontinuance: infir- 

hands with that oi judge : as under the system 
of procedure styled inquisitorial, pursued fre- 
quently in penal causes in German judicatories. 

In both instances, for the purpose of responsi- 
bility, might it not be an improvement, if some 
official person, were to be charged with the fnne- 
tuns of the suitor^, on the side on which the .sia- 
tion of the suitor is vacant ? 

t note -j- in previous column. 

n 
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mative fact, — by the greatly preponderant 
probability of which the conclusion is ren- 
dered erroneous, and the pretence false, — 
want of pecuniary [)owcr of continuance. 

Wlu'fi ^ discontinuance, as above, takes 
place, would \ou leally widi to know what 
it has hail for its real cause ? — consciousness 
of want of merits''^ — want of tx'cimiai y power-' 
— or what else? The mode ot obtaining fioni 
the suitor this information and /An/, without 
putting your reasoning poweis to raidc, can 
no more be a secret to yon, than it, instmid 
of being your suitor, he weie vonrseivant 
or your sou. In an ordinary cii^e, c^//s- and 
tonyue alone (or rUlier ram alone --for ot Iin 
own aceoid, if )on ^\onl(^ hut liear him, he 
■would be ready enough to inform }on) would 
be necdtnl to you: or; in an extiaordmaiy 
case, for epislolary coniiminication, ryes. 

But no: — whatsoever is ncce^sar^ to ren- 
der it possible for you to do justice, >onrgieat 
object is — not to hnow it, biK to avoid know- 
ing it; such knowledge would he uiiprolitable: 
such ignorance has been made proiitahh; : — 
darkness of ronrso is more pleasant to yon 
than light. 8ee further — as you will, if you 
cannot avoid seeing — the chapters on the ev- 
clusioiis put on evidence, and in p.ii ticnlar, 
that on the cxelnsion [mt in the case of im- 
prisOH/nenf for deht. 

§11. Probative force of circa mutant lal evi- 
dence^ no jit subject Jbr tjcnrral tales. 

Under the iMigli^h const itiil ion, in one 
knows not exactlj what (hu k age, a of 

judicatory developed itself, in wliieli, in so fir 
as the distirieHon found hands eapabh’ of didi- 
ncaiiiigit, the matter to be deeuh'd upon w.is 
divided into two portions, on om* wlieieof,* ;is 
often as it presented iNelf in a state of sepa- 
ration from the other portion, the person‘s to 
decide were a permanenhy estalili-'lied 
or bench of jadyes: while on the othei, the 
persons to clecWe w'cre, under the naine /w- 
rorSj or jurymen, a iiuniber of persons, origi- 
nally indeterminate, in most itistaiices fixed 
at twelve, serving in the character of occa- 
sional judges, the authority of each set con- 
tined to one individual suit or .cause. 

To the jurisdiction of the permanent, or 
official judge — the only sort of judye called 
by that commanding name — was understood 
to belong, in so far as the scpai’ation happened 
to be made, every decision, the terms of w hich 
would be expressive of a yeneral rule — of 
that sort of proposition which by logicians has 
been distinguished by the appellation of a 
genet al one. 

To the authority of the above-mentioned 
occasional or ephemeral body of judges called 
jurorst, was understood to belong the decision 
on whatsoever matter came to be subject**! 
to their cognizance, by and under the autho- 
rity of their learned and authoritative direc- 


tors — the judges that stood distinguished by 
the name of judyes. 

Having const rir'ted this palladium — as it 
has been so often calli'd — ot the coii'-^titution, 
viz. the jaty-hux', — the Scime combination of 
urnliscernilde c.inses left, above and in con- 
tact with tliH pull. ulium, a set of men, whose 
obvious interest, and con-'ccpientl) whose en- 
deavour it has been, to w'eakeii and nnder- 
nniie it. 

Fiom the very fir-t — and, as will be seen, 
not altigetlnr without jii'^t c.nisc, — they 
took u[)(m lliem^clvc'^ — tlic-e expeiieneed 
and leai lied judges - to d(‘termijie what evi- 
dence ‘'liould, .iiul what should be pre- 
sented to tlu> i’ogniz.iiu e of tlie‘.e their iiiiex- 
pi 1 iciiced and unlearned a‘'''essors : — but the 
Cl idence once presented to them, by these nii- 
expmieticed and niileai ned assessors it was, 
that i\\o judyment on it w'ds to be formed and 
proiiouiieed. 

Once presented to therp ? Good. But 
this or that lot of cfideiice, snp|K)se it not 
presiMited to them by these their directors — . 
what ^/(f7/ hi'came ot it ? Ansiver — It was 
(leeidi'd — and with it eoininonly the fate of 
the whole cause detei mined — these their 
(liieclois llH'insclves . witli what consistency, 
a> w'cll as w’ith what finit, will be seen as w^e 
ad v.iiicc. 

All evidence is either direct or cirn/mstan- 
/oz/evidein Fromaiij evidence that conies 
under the ileiiouniuition of dtricf, it ap|)ears 
not that, on any oeea^ion, the) have as ;vet 
taken upon thcni'eKe^ to deduce the inter- 
em*e, (hi the eonti.iry, — so ulmndant are 
tlie lll^t,lnce'^ m winch, speaking of evidence 
111 geiieial, the acKiiowltulgment has l»een 
made to jiiiie.s, that to them, and them alone, 
it Indoiigs to say what ciedit is due to the 
evidence, wliat soever it has bemi, that they 
have been peinnttiHl to hear, and thereupon 
to deduce the iiifcieiiee fiom it, — that the 
reproach of usurpation is ninvcrsally beholden 
leady to fall, in the character of an inevitable 
punislniicnt, on the head ot every judge, whio 
should take upon him to attempt ilie depriving 
them of this function — this inestimable right 
— without which their cilice W'oiild lie no bet- 
ter than a pernicious sinecure. In regaid to 
circumstantial evidence, the (jnestion lias ne- 
ver yet been stated — nor, if it w’ere, docs it 
seem possible to lind aiij rational answers to 
it — why, in this instance any more than in 
that othei, any .ittenipt should be made to take 
the decision out of these popular hands, by 
which, in the sort of compound judicatory in 
question, without a shadow of objection, and 
amidst universal plaudits, every question, in 
so far as it turns upon direct evidence, is de- 
termined. 

Out of the.se same hands, then, has any at- 
tempt been ever made to take the charge of 
drawing the inference from circumstantied Qn- 
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dence? — avowedly, in the lump, that in 
all cases, and under that name : No : on the 
contrary, there being few cpiuses in which the 
nature of the case does not present llie two 
species of evidence in a state of the most in- 
timate union, so it is, that the circumstuiUial 
evidence is judged ot by them, as ofcourx', 
along with the din't f , — nor, for any sucli 
pur[)ose as that ot dividini* tin* cogmz.m'‘e he- 
tween the jurij-box and ikr bd/ich^ is any dis- 
tinction made. 

At tlie same time, so it that as often as 
evidence of the circumstnntinl kind has pre- 
sented itself, the business of drawing the in- 
ference fiom it has, as otten as such lia-. been 
his pleasure, been, by the judge, taken out ot 
the liands ot the jury, aiul under the name of 
matter of taken into hi-s owm hands; and 
this w'ith such elfect, as, in and by so doing, 
to determine the late of tlie suit or cause. 

lietween the cases in wdiicli the drawn'ng 
the iriterence tioiu cii cumstantial e\idence is 
propel to be hdt to the jury, and the cases in 
which it is jiroper for it, thus to bi* taken out 
of their hands by the judgi*, — has any line 
been cviu' attemrited to he drawn’'^ Not any. 
Prop<iety out of the question, coab/ any 
line be drawn, distingui^'hing with any to- 
IciMble cleaiiK'^'i I he call's m which l/w one 
course hashtcn taken, from t!i(‘ ca-c'. in w'hich 
the other course has lieen taken, in <ictu.d 
practice? Impossible V’haf tlnm n the 
result? That in tins, as in so naiiiy oilier 
cases, arhitranj ;/v//--to say no woi'.e — has 
been the only guide. 

13y this sort ot assuniption, wdiat hav(‘ bemi 
the effects produced on the adininisti.ition ot 
justice ? 

1. In each cause taken by itself, has the 
probability of right decision received any 
increase ? — does any sullicient reason app. ar 
for concluding that the iiiteieiiee thus uiawii 
by the judge, u^as more latioiial than tl.at 
which, in that same ca-'C, would h-ivv lau n 
drawn by the jury ? On tin* contrary wiieii 
the inferences thus drawm come to he looked 
at, so tlagiaut wnll their absurdity and lolly 
be frequently — not to say, most fiequently 
— seen to be, as to preclude tlie idea that any 
inference so absurd and toolish could have i 
been drawn by any understanding, not cor- 
rupted by that species of lialf-ab.siirdity, balf- 
nonsensc, wdiicb among Liwycrs lias leceivcd 
the name of science : and it is under the 
assurance, that under the guidance of common 
sense no such inference wmuld be drawn by 
the twelve unlearned men whom he has to 
deal with, that the judge has thus taken the 
business upon himself. Under that assurance? 
Yes: — and for that very reason : for on the 
supposition of an expectation on his part, that 
the inference, and from the inference the 
decision formed by them, would have been 
the same as that which it was his desire to 


sec formed : use there would be none, even 
with reference to his own purposes, in thus 
f.iking it out of their hands. — Mischief the 
jii'f^t — Pi educing misdecision in each parti- 
cular cause, on tlie oeca»ion of wJ^cli the as- 
Mimption in question luis been made — the 
incongruous pow’cr cxerci-^i'd. 

•i. As often as they have been uttered, 
tlie-e assunqitimis, along w'ith the other acts 
and discoin-'ics cnianing from the same learned 
soiiices, liavc been liable to he recorded:* 
and lecoided tlu>y have been, in but too many 
instance-. : and in this shape, not inconsider- 
able lias bemi the addition made to the chaos 
of juri^pi udeiitial science. 

Ill-grounded w'lth refermicc to the parti- 
cular nulividnal ca^c w'hich respectively gave 
birth to them, these assumptions have, if pos- 
sible, been still worse giounded with reference 
to those Ollier suits or caus('s, to the decision 
of W'hich, wlien l^ius recorded, they liavm been 
apjilicd without lescrve. AVith neither of the 
two facts ot \ihich the ciicmnstantial evi- 
dence in (jucstion is coiiijiosed, coidd they ever 
liave had any soi t ot eoniievion : they have 
thus 1) (Ml cons erted, each of them, into a mine 
ot lal^'L* inleicnees, and erroneous decisions. 
- -Mi^<hi,flhe seiond — (Nmtribiiting to the 
com, )()-.)( !on of an aggrcgalc nia-s of delu- 
siv(‘ and peimeums eiioi, under the name of 
scumce. 

d. I»y the whole amount of it, the power 
thus exereived h.is lieen a usurpation upon 
tlie acknowledgi'd right of juues. By tlie 
w’holo amount of it, it has opi'ratcd in dimi- 
nnlion of th<it stsauity which is sought for at 
thejiands of jmits. J^y the wlude amount of 
it,, it IS a violation of tliat principal support 
of the constitution so universally acknow- 
ledged to be a fundamental one, — Mischief 
the. third - Misehieii done to the constitutu/n 
by violation of the acknowledged rights of 
juries. 

Of the circumstances capable of operating 
in proof ot (|^elinquency, any of them taken 
singly may he far ironi being of itself suffi- 
cient to waiiaiit a conclusion in atlirmance of 
any inculpative suspicion. At the same time, 
put hut a number of them together, the proof 
sliall be so satisfactory as not to leave room 
for doubt as to any {iractical purpose Instan- 
ces might perhaps even be loiiiid, in wdiicb, 
for the production of suilicient assurance to 
a duly cautious mind, so small a niiiiiber as 
two would appear sutTicient. In the several 
instances in which conviction has taken place 
on tlic sole ground of circumstantial, without 
any assistance from direct evidence, a number 
considerably greater than tw'O would, it is 
supposed, be found upon examination to have 
concurred.* 

*In the cases in which English judges have 
* In the printed books of reports. 
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taken upon tliem to form ronrl unions respect- elusion so drawn as above, will come to be 
ing matters of fact, on the fiToimd of circiirn- applied by successive judges ; whatsoever in- 
stantial evidence, it will Ik; found that in firrnative facts tlujb case admits of, may have 
every instance it lias been on tin* ^^round of bad place in any luimber : vet of none ot tliem 
some one single fact considered in the eba- can the existence be brought to \ie\v ; tor the 
racter of an evidentiary fact; — upon no more inference, as drawn, is regulaily all-coinpre- 
than one article of circumstantial evidence lieiNive; nor can any band but that ot a judge 
that the conclusion has been formed. [irc^umc to jiairow it. 

It is possible, that in the instance of the Of the conclu‘'ion drawn by a jury, the 
individual suit or cause, on the occasion of ini'^cliicf, it it be crroiumiis, and tlience iriis- 
whicb, on the single ground iii qui'stioii, a cliie\'’ous. goes not la^yond that individual 
decision has been pronounced, sucli d(*cision (va^c : — f)t tli<‘ same conclusion drawn by a 
was not chargeable wilIi in)U''lice Why.-' judge, the ini'^cliicv oii-'iiesSj except insofar 
Because, though in the formation of tliat de- as it may Iiappen to it to receive correction 
cision, the one circumstance in qnc'tion was from an evc<‘|>tive mb', operating in contra- 
the only circumstance exjnessly bi ought to diction to the foiiner coindiision, conifiri'-es a 
view and mention, — yet it may have liappencd coarse of error .ind miseiiief to the very end 
that the case alfor (led ot'lK-r evidences, by each of tlic sV'Icin. 

of which a part more or less eoilsKierjiblc was WIkmi f.iet A is considered as cireiinistan- 
boriie in the formation of the decision so pi o- tbil e\ ideiice ot tact 11, the inference being 
nounced. made by a judge or bench of judges, and an 

So uiiicli for what is possible; — what is account of* it tiiids its w.ivmnto a piibbslicd 
certain is, that in every rule by which l.iw-book, gciicial W(5id- being employed in 

pression IS given in gmiicral teims <o a con- the account given ot it; tin; cliaiacter in 
elusion tliiis fornu'd, all these eoiioborating which it is pie'«ente(l, is ot coul^c tliat of a 
circumstances, if any such there weic, will g’cncr.il lule laid down for the avowed pur- 
beexcluded. What is the conscciuence? That pose ot itssci\iiig foi dctei miiiation ot the 
though, on the oc(^asi()n on wdiich the iiile decisions to be pionounced in all subsequent 
was formed, niisch'eision did not take place, similai cases, tliat is, m each iiuhvidual ease 
yet the rule once toinied lemaiiis and con- in wlii(*b for the desci iptioii ot the iiiiHvidiial 
tiriiies o[)eratiiig in t lie cliaract er ot a perennial principal fact, and the individual evidentiary 
source of deceptions inferences ; — in a wan d, fact, winch in sucli iiidividurd case, are i espec- 
of error and in]ustiee. tivelv in (lue-'fion, the '•<iinc geiier.d tetmsare 

Of the coneiiision diawm from a f;u‘t con- le^pectivelv capalile oi lieing eiiiphoed 
sidered in the dun acter of an aiticlc of cir- Applied to .mv such substupieiit individual 
cumstantial evidence, the effect, if it he liy a fact, the inlenmce thu^ made, as desci ihed by 
jury that tins conclusion is diawm, never go.'s the general rule formed as above, may liave 
beyond the individual suitor c.iiisi' winch has been icpi (‘seated (Ml her as absolutelv concln- 
given birth to it. All the other evidcuce dve, oi as <.)idy /n //>/(/ yhco' conclusive, oi in 
wliieh the suit or cause' Inqipens to afford, otiici w'oi (L, com•hl^i\ e /os/ . ^ jtnma facie 

coming alorpg wif h it, uiujpr tlicir observation, conchisive, and no olliLM'wise, it in the onun- 
aiid coiitribiiling to the formation ot tli(‘coii- cialioii of it, an indication is made ot this or 
elusion, iiotliiiig hinders Init that, applied as that specie's of tact, as being, in the cliaractor 
it is to th(^ iiulividnal jiiincipal fact which ot an infiinKili\e lae't, capable of annulling 
alone is in question, flie conciiision thus the infeieiu'e, and thus prevent nig the prin- 
formed may, in each such siiitj^ lie light and cipul fact, in question, if not from obtaining 
well grounded. cicde'iice altogether, from obtaining crcdeiux; 

Drawn by a judge, it iiio^t fie(|iienfly hap- fioiu the sole piobative foiee of that evid<'ii- 
pens that a conclusion conceived in the same fiai y fact. 

terms will be pioductive ot ciror .and faKc In a theoretical vievv, and for the purpose 
judgment. Why ? Boc.uise when dravvm by a of alfordiiig the (‘Icarer c(^iir('ptiou of the sort 
hand so situated, it swells itself out, and (mn- of matter of winch jurisjjimdential law is 
stitutes itself into a general rule — and will made, this distinction may have its use. But 
be thereafter tipplied to (Mses in iiidelinite in practic'citcansearcclybesaidtobeexem- 
niimbers, and rendered productive of the sort plilied, and has little or no influence. For 
of results just mentioned. among the prerogatives of an Eiigli^-li judge, 

When tiic coiicUision has been drawn by is tliat of taking a distinction whenever he 
the jury, of the infirmative facts, by which, pleases — taking a distinction, and thereby 
supposing them to have bad place, its prob.a- apjilying a //wz/u/um, or, what is the same 
tive force would have been weakened or de- thing, an exception to the general rule wliere- 
stroyed, none, it may be presumed, have been by to the purpose of the individual case in 
proved, none so much as probabilized. « question, and so to the purpose of each suc- 
In the several cases in which the general reeding individual case as it presents itself, 
rule, containing the expression of the con- the substance of the rule is picked out of it, 
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and the rule left in the state of an empty 
husk. 

if, tlien, the general rule happen to he to 
the taste of him to whom in that oliaracter it 
is presented, he simply pronounces it conclu- 
sive, and thereupon (!Oiiforms to it; if not, 
he pronounces it conclusive pnma facie only, 
and taking liis distinction, leaves the lule in- 
operative, and for that time sets it aside. 

If the etfect of the rule be to establish a 
f.ict in the character of circumstantial or [ire- 
suniptive evidence of a |)rincip<il tact, tlie 
ilisiinction will be taken by setting up, in tlie 
character of an intirniatiw f.ict, desti active 
of the proliative foia^e ot the evidenti,ir\ f.ict, 
another individual f.u't presented at tli.it sjinie 
lime, wludher lo Ins seii'Cs l»y te-'tnuonv, or 
to Ins nnnd b\ imagination : — \ i‘s, b\ ima- 
gination, for to waiiant a man in dissenting 
from tlie conclusion indicated by .m anicle 
of circiinfstantial e\ idence, it is not necessiry 
that the possible, tact bv wliieh the piobative 
or disprobative force of the evidmitiaiy fact 
is considered as destroyed, should have been 
jiroved. 

Whetlier, therefoie, tlie evidence be sim- 
ply teiined conclusive, or said to be conclusive 
nisi (oi in whatever other words the distinc- 
tion may stand expi esv(>d, ) it comes m a 
inannei of course to tin* s.iiue tiling. By the 
reporter ot the anterior casi*, let it have been 
simply stvled conclusive — the judge, if it be 
not his pleasuie to eoptoim to the rule, will 
set up against it some fact, actual or hypothe- 
tical, in the cliaracler of an iidirinative fact ' 
let it have been lepoited as conclusive pnma 
facie only, or conclusive /o.s7, if, in the indi- 
vidual c t',e beloie him, it be his ple.i^uie lo 
consider it as simply conclusive, he wall say 
as much, retusiiii^ to leceive, on the indivi- 
dual occasion in (juestion, in the ( h.iracrer ot 
an inrirmative fict, an)' indlvidu.d fnd which 
hap[)ens to have been |)ioved, or In ought to 
VU'W ii- capalde of having taken jd.ice. 

Such is the state of things — such the des- 
potism [iioduced by taking out of the hands 
of jurors the function of deciding on the 
question of fact, in so far as the allegation 
concerning it is considered as proved, dis- 
proved, or not pioved, by circumstantial evi- 
dence. And in this sample m.iy be seen the 
W'hole substance of that false science of 
which the chaos aiWed jurisprudential law n 
composed. 

Along with direct^ had the function of de- 
ciding upon circumstantial evidence been left 
to jurors inviolate, there would, so far as 
concerns the question of fact, have been no 
such sham learning — no such despotism; — 
no such distinction, as that between evidence 
simply and absolutely conclusive and evi- 
dence conclusive nisi or prinid facie, would 
have had place. On each occasion, after hear- 
ing wlhitsoever evidence, direct or circinn- 


«;tantial, could be produced, in the character 
of evidence probative or disprobative of the 
fact in quc'^tion, in the character of the prin- 
cipal fict, the existence of such pnncipal fact 
would — viz. by the jury — have been atlk’nied 
or disadirmed. In a word, no instance would 
have had existence, of that sort of general 
rule, by vvliich, as above, it has been rendered 
it is hoped pretty apparent, that much mis- 
chief h.is been done, and that no good ever 
has been, or ever could be done. 

§ 1-. Tnfei cnees if Judyc-made Law. 

Sample 1 Legitimacy from Husband’s Non- 
Expati lation. 

'Two rule'5 not altogetlicr unconnected with 
e.icli other ; — the oim imagim d for the pur- 
po'^c of comp, n Ison — the other actually ex- 
pressed in Eiiglisli judge-made law, may here 
serve for dlusi ration . — 

1. Frincipal finct, s(>\iial intercourse ; evi- 
d(‘ntiaiy fact, partiii il ion ; - - the inference 
deemed alisoluti'ly conclusive 

This may he set down ,is one of the few 
imaginable instances m winch a general rule 
pronouncing one s[)ecics o) fact conclusive 
with ri*gard to the 0 x 1*^101100 or non-existence 
of .motlier species of fact, is not in danger of 
doing mischief; vi/. by leading judges into 
di‘Cision manifestly ill grounded. Hut of what 
possible use can su(*h a rule be? AVheie is the 
judge, whore is the jury, who, but for the 
instinct ion alTorded by this rule, would be in 
d.inger of mistake? 

Of this kind is evciy judgi'-made rule of 
circumstantial evidence which is not in its 
tendeney in a preponderant degree deceptions 
an^ [leriiicious. 

2. Pnncipjil fact, tlie husliand is the father 
of the child of a married worn. in : evidentiary 
fac't, abode of the hMsb.ind and wife, during 
some part of the period of gesiation, in some 
pai t ot the island of Great Hi iBou. Inference 
deemed absolutely corndiisive ; — so conclusive 
that no evidence tending to the contrary per- 
sua>ioii shall He received.'^ 

Ileie we have an example of a rule of cir- 
cumstantial evidence, which at one time at 
least w'as received as an establislied rule of 
Engli.-,h law. True it is, that after having 
continued in force many hundred years, thi.s 
rule was reveisod.f But by the same autho- 
rity by which the good old rule was reversed, 
the reversal itself may bo reversed at any 
lime. At any rate, as an example, it is as 
good a.s ever it was. 

The absurdity of the rule is almost too pal- 
pable to admit of illustration. During the 
whole length of time in question, the husband 
may have been bed-ridden in the last stage of 
caducity at the northern extremity of Scot- 


* See Co. Intt. 244; Bl. Com. I. 445. 
T Com. Sir. !125, 107b; B. 11. IL 1170. 
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land; the wife living in adultery at the south- 
ern extremity of Corriw<dl. Yet the husbaiul 
was the father of the child of the wife, said 
the wisdom of tliese sages. 

Tliis law — for such it was in effect — this 
law, it is almost supeifluous to say, is upon 
the face of it an insult to coirnnon lionesty, 
as well as coinuion sense. The object of it, 
if it had any, could not have been any oth.u* 
than the eiicourageinent of adultery, b) (“ast- 
ing upon the injured bu^ljand the luirthen of 
niaintfiining the spuiioii>^ isstjc. On tins sup- 
position, it was a law inade by the coinnion- 
liiwyers, to make biisine-'S for themseU es .md 
another set of law \ ei s - the civilians, the 
prai'tisers in the spuitiial (‘ourts. 

Ent in its oiigm, siuipose it to ha\e hid 
any the huist show of reu'^on, it mu''t li.ivi* 
been in some sueli wa\ as follows. — On tin' 
occasion or cause wliK'b gave birtli to (Ins 
grueral rule, so it wa^, tb.if, lliougli, duiiiig 
the time in question, llie ordinary abodi'-' of 
tlie Iinsband ami tlie vvife wmt at a eon^idei - 
able distaiiee from each of bet, \(d, loi an\- 
tliirig' that .ippeaied to t lie eont i .iry, a<’ei'-.s 
and iiitereoui ’''0 miglit li.ive taken place. 

For justifying tl'e deei^ion u’bieli, on the 
occasion of tlie mdividual suit or cause in 
question, if was determined to proiiomice, 
a general rule was, as usual, deenu'd neces- 
sary to bo Stated as already m existence — 
ill leality, to be made. 

Coupled witli the reasoning on vvhieb it 
may thus have been gioimdeil, it may have 
been expressed in vvokK to some Mieh eifeet 
as follows* — “ When, in tin* ea-e of Imshand 
and wife, access has not lu'cn iinpo-'silde, it 
is better to presume it to luive had pl.iciq than 
by means of any diriu;! teslimonv to alt<'mpt 
to scrutinize into the question, since, it the 
parties have lived in a «erlain space, witliiii 
a certain distaiico of e.ieh other, no man can 
say that no intg'eoursc can by possildlit) have 
taken jilace. Rut where sJuill tin* limits of 
this space be found The ^sland, within 
which the jurdisdietion of Westminster ihill 
has its geographiiMl field, is siirioiinded h\ (he 
sea: let this island hi’ the siiaee; (he sea will 
then be the limits drawn by nature : snppo-e 
the sea divided into four poitions, and speak 
of the four seas, season tlie lule with Latin, 
say quatuor maria, and who is there that shall 
gainsay it.’' 

Here, then, wc have the general rule, and 
now for the application : — 

In cause A, as above, reason more or less 
there may have been tor supposing it possible 
that hetw'eeii the parties in question, inter- 
course did take place. Comes iiow'^ cause H, 
on the occasion of which it becomes mani- 
fest, that within the time in question no sueli 
intercourse did actually take place : none pfr- 
haps'^could by any possibility have taken place. 
No mafter: a rule has been made — a rule of 


law concerning evidence, by which this ques- 
tion has been detei mined. “ We are ready 
to prove,” say the counsel for the husband, 
“ that tiie husband was never, during any 
time at which the child could have been 
begotten, within fifty miles of the wife,’ — 
“ N.iy,” s‘iy the coniist'l on the other side, 
“this is what voii eamiot be permitted to 
juove, for the law in its wi'^dom lias deehled 
the matter against >on; }on and we were 
within i[na/ nor nini ta all the time, and there- 
fore you aie the f.itlier of the eliihl. 

Ret ween tlie iiulividiial piineipal tact in 
fjiiestion m cause R, and the individual fact 
or mass of fact', taken lioin cause A and ap- 
plii’d to eaii^e R to b»' einployi'd in it, in tlie 
ebaiacter of an evidentiary l.iet^ jirobativc of 
tlu* said piiiH*ip<il fact (luue is not by the 
su|Miosi( loll any soit ot eoiniexioii vvhtilsoevei*. 

Evideiiti.ny fmd A took jiliiee at the be- 
giinni.uol -ixteentli cent iir\ — priiicqial fact R 
not till tlie eighteeiiili eeiil.uiv. No matter: 
1)01 rowed from (•.ni'-e^A, tact A is taken, and 
in the ebaiacter o! an evnientiary fart applied 
to Iln' fact ni <(ii ''(ion, in tlie ehai.ictei of a 
piiiu'ipal lact, on tlii' oeeasioii ot cause If, mid 
of tins e\ idi'iit uiry t.iet, the' piobntive foice 
I-, di'cmed eoncliisive. In the cause wliicli was 
decided, anno 1510, it was not pioved that 
.John Stiles could not have had access to his 
wuie, M.iry Still's, so as to be the father of 
her son William : tlu'reibie, in the cause that 
now comes tola deeided, anno 1700, it ought 
to hi* eonsidei (*d as proxi'd that Nicholas 
N()k('s is (lie f, filler of’ Nathaniel, the son of 
his wife Khz.iheth Nokes. 8iieli is the logic, 
11 " oft ('ll as, tor dctci mining a question of fact 
on the ground of' cn cunistaiitial evidence, 
I'ei'oursc is had to a gcncial lulc. 

Had admi'^ion been given to the evideiiee 
belojigiiig to llie I'liu^i*, the impossibility of 
any such would have been jiroved by 

eireumstaiiees in almiKhmee ; hut to save the 
tioiihle oriiemiiig evidence, or for some other 
puipose, the law hii-s laid down a rule, in vir- 
tue of wliii’h, as otten as it is applied for 
determining whether, in the ea''e in question, 
the fact wliich is in question did or did not 
l.ike jilace, the evidence to be admitted and 
considered is not any evideiiee which this in- 
dividual cause act uiilly affords ; hut the ima- 
gined evidence which is supposed to have been 
afforded in and by this or that other cause 
which had nothing to do wdth it. 

Upon the gi omul of some imagined evi- 
dence, supjiosed to have been delivered, re- 
lative to some one tiict, in a case which has 
nothings to do with it, is the case in que»tiou 
determined, to the exclusion of all such evi- 
dence as properly belongs to it. Such has 
been the wisdom ot those sages, as often as, 
for fear of that deception to whicij simple 
men in the situation of jurors are exposed, 
it has pleased them to take the business ot 
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determining a question of fact out of those 
inexperienced hands: — “ Judging from evi- 
dence, simple men as you are, you would be 
misled by it ; — to save you from 'error, we,” 
^ay these sages, “ will take the question into 
our own hands, and decide it for you without 
evidence.’”^ 

Sampled. Malice from Homicide — Mur- 
der from Malice. 

To any man, without any such wish, has it 
been your misfoitunc to have been Ihe eau-e 
of death? 'I'o save to the jury (he trouble 
of inquiiing under what circumstances, and 
the danger of being deceived by evidence, the 
judge, it such be his pleuMue, \m 11 tmd \ou 
guilty of murder, and older m.ittiis that 
you -hall be hanged foi it. If on \oui p.iit 
there has lieen /iialtrv, }our doom is predeter- 
mined: uLunh'r Ihi'' lieen jour crunc — death 
will be your punisiiment. Would the jury, 
h<ul tlie inferema* been left U;) th.eni, ha\e 
found in ^our be^om^any such thing as m.i- 
lice? Thw i^ of the nnuiber of tho-e things 
which tin*', are iK)t to be trusted witli.- 
This or that judge, who has been dead these 
two or three bundled jeai's, knows mote ot 
the matter than they; — and by impljing 
malice in your bosom, lie w'ho knows nothing 
about you or jour c.ise, he it is who h<is saviul 
them the trouble of tlnnking wdu'ther anj 
such thing as malice, whatever be meant bj 
the word, had in jour c.i-e any existence. 

But what is meant bv it I'he same thing 
that IS meant by so many other words, such 
as /c/o/n/, itlonioufi intent, rnd so foi th : on 
the part of those sages, a disposition, they 
cannot tell, or care not to tell w'hy, to cause 
you to be hanged : — to be hanged as well as 
all such other persons to whom it shall hap- 
pen to be in your case ; — in fiViin Flnglisli, 
in whose instance, it may hap[)eii to any sue 
ecssor of these .sages to be disposed to have 
them hanged. Such is the safety )f the sub- 
ject, under the dominion of what, in rontra- 
distinetimi to statute, is calh'd common law. 

And thus most conveniently open to des- 
potism is the liebl, wdiere, in the text of the 
“lawg real or supposed, there is an expression 
W'hicli should have been indicative of the 
matter of fact, or of a portion of the matter 
of fact, of sucli 'I texture as to indicate, --o 
extreme is its g-enerabty, nobody i^an exactly 
say what. Such is the case with the w'ord 
malice in the essential phrase, of malice a fore- 
thought : — in the original Latin exmaluii 

* All this while, Common Sense ha.s been burst- 
ing wit’i impatience. “ The man and wife tliem- 
selves have probably some knowledge how the 
case vas. Why not ask them ? why prefer vague 
coni^cture ?” “ No (says Common Law :) that 
woald be against our rules : — what in your eyes 
is the best idence, in our eyes is no evidence at 
ad.” But this belongs to the topic of Exclusions, 
t)f which further in its place. 


prercognitd : — in the tenor of the established 
instrument of accusation, the indictment, as 
it is called. 

In every mouth but a lawyer’s, malice 
meaiw neitlier more nor less than^i particular 
moditic.ition of ill-icill ; in a law^yer’s, on the 
present occasion and for the present purpose, 
for no better leason than hi'cause malice is, 
bv substitution of an Knghdi to a Latin ter- 
inimition, derived from malitia, and malitia is 
dcnv'cd tioin mains — by which in Latin is 
denoted cvcij thing that is thought or jirc- 
tcmled to he thouclit had — it is made to de- 
note anjtliing, for which, in the character of 
a had tiling, he feels hini'>clf disposed to put 
a man to death. 

Ot malice, aeeoiding to the indictment, the 
siipj)o-e(l oMsteiiee w'as iieeess.u-y. But in 
proot ot this e-<stMilial matter of fact, aeeord- 
mg to tlie doctiine of some reverend and 
hMrncd perstm |jrho vtaiitcd to de.stroya man, 
of whom, in the ('jes of a jury, it W'ould, it 
w<i.s feared, not appear tit that lie should be 
d("-(roved, it was not ncces'«arj that any pro- 
l).i!)ilit\ should 1)(‘ pie^'cnted by evidence. 
Ihesummg is ^hoiti'r than proving: — power 
more ploa-aut tluui impotence, and so, be- 
e:iU'ie it bad not been proved to the jury, it 
was p/ef>inned by the judge. 

“ Killing (111 the words of Gilbert) is so 
had a thing, — so ill-natured and bloody an 
action,! that it is to be jire^nmcd to be inali- 
eious that is, all hilluo} is to 1)(‘ presumed 
to be murder, and punished, on the supposi- 
tion ot its being murder, — juinished as murder. 
In this ease, the physii'al matter of fact is by 
the su[)po'«ition out of the quc'-tion, as w’ell 
a^s the sliaie which the defendant had in the 
production of it ; in this same case, wdio does 
not see that of the existence of the psycho- 
logical matter of %ct, the state of the mind, 
the supposition is not less iiniforin I But to 
'-.ive trouble, and to save the risk of an un- 
ui’ccptahle verdict, especially when innocence 
Iia{)pcns to he manifest, this, instead of being 
proved to, mu\ found by, the jury, is, on the 
nicie ground of the physical fact, to be pre- 
sumed by the judge. 

All this while, in a case in wdiich it is his 
pleasure to reduce the punishmciit, and for 
that purpose call the offence manslaughter, 
the physical fact has been exactly the same — 
the share which by his physical organs the 
defendant has had irf the production of it 
exactly the same — and yet the psychological 
fact is not thus presumed from it. 

Thus, then, stands the matter : — When K 
is bis pleasure the defendant should be de- 
stroyed, the judge draws the inference, and 
calls the offence murder : when it is his ple^ 
sure the man should not be destroyed^l^ 
•leaves the inference undrawn, and cal^lxne 

•j* On Evidence, p. 23^^^ 
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offence manslaughter. But in his zeal to de- 
stroy somebody, who, though the jury would 
have thought otherwise, it must be presumed 
deserved to he destroyed, Gilbert, vvlio on 
this oeeasiSi is the representative and mouth- 
piece of the learned tribe, torgels that there 
was any such distinct tiling as manduughter^ 
and that, according to the account thus given 
of the matter by himself, munler and man- 
slaughter are exactl) tlie same thing. 

Note here, that as above', when malice 
means anything in fiartieul.ir, i e. in tlie sense 
in which it is used in every other month th,tn 
a lawyer’s, it means lU-inll — ill-will towan^ 
him who is the iiitc'iuh'd ohjeet of it, and is 
intended to be m<ule the siitli'ier by it. Note 
at the same time, tliat in a case wliieh is lint 
too frequently (‘xemplified, as towaids the 
person who has Iieen not only the eventual, 
but the intended sulleier, tlieie has not 
exi'itod in the breast of thr, autlior of the 
death any such emotion or alh'etion as that 
of ill-will. 'I'his is wliere the object which 
the crime has for its purpose to fnoeme i'- 
the gratilieation looked fur in any '^hape or 
from any other souice tluin the eontemplalion 
of the sidfenng piodiiced in the breast of the 
party injured. Such is the case where death 
is produced by assault, inadi' in prosi'cution ot 
a plan of forcible defiiedation ; for example, 
in a house'*' or on the highway. 

Such is, in even a more fiartieuhir degree, 
the case, where the niutder has had tor its 
object the acquisition of t lie matter of wealth 
in any shape — in the way ot succession, as 
in the instance of the pariieide committed at 
Reading in 17*5*2, on the [icrson ot her fatliei, 
by Mary Blandy, In the Im'a^t of tliat lU't 
nitogetlicr ill-educated li'iiuile, the nnvaiu'.l 
tendei ness of her father liad not tailed alto- 
gether to keep alive, evei to the last, some 
spuiks, however faint, of a eon espomlcnt 
affection ; but the violeiuie of her [lassion 
for her lover, by wdiose instigation she eom- 
niitted the crime, the gentler i^lfeetion had 
been subdued. In neither ot tliese eases was 
the crime-producing interest, the interest ot 
the gall-bladder in one ot them, it. was the in- 
terest of tlie purse; in the other, tlie interest 
of the scxij.il appetite. 

Now these cases in which, hiw^ jaigoii 
apart, there exi.sted not the least spark of 
any such affection as malice^ are precisely the 
cases in which the mischief of murder ri'-es to 
the highest point of the scale. Why t Because 
these are both of them of the number of the 


cases in which, in respect of probability, the 
danger of becoming sufferers by the sinister 
operation of the interest in question in the 
character of a motive, is in the apprehension 


persons in general apt to rise to the higliest 


* Fol^^^ample, the murders at Wapping in 
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pitch. In both cases, of the aggregate mis- 
chief of the offence, that part which has been 
distinguished under the name of the mischief 
of the second order, — i. e. the general part of 
the mischief, and w'hich, in respect of extent, 
measured by the niimber'ot the persons ex- 
posed to it, is to that of the inisehief of the 
lirst order, i. c. the particular part of the mis- 
chief, comparatively speaking, as infinity to 
one; — is far greater in those cases wdiere, or- 
dinarily, and pioperly speaking, there is no 
malice, than when, in the same sense, in the 
breast of the offender, the ofleiiee has had 
malice for its sole can've. 

Potting together these turn cases, viz this 
H'lative to murder and malice, the other re- 
lative to h'gitmiacy on the part of the child 
of a rnai ried woman- the one belonging to 
the [lenal, tlie otlier to the non-penal division 
of tlie field of law — each of them in its de- 
p.irlmc'iit a ea'^e of eoiisidei ahli' importance; 
some eonee[)tion may lv^‘ fonited of the [uoeess 
by whndi tin' rule of action is foinied, wdu ii 
the hands by wliieli it is lonned are those of 
a judge, or lieneli ol judge's, acting' as such; 
and ot the shape in wiiieli it is pi educed, m 
so far as a nonentifyis susccfitible of shape. 

In neither eaNCJ any such eoneeption mani- 
fest('d, as that law is (a ought to he an in- 
'•trument employed towards a deterniinate 
end — or at le.ist, rliat if it be, the gj-eatest 
liappiness of the gieatest munher is that end. 
It It had any sm h end, tJicn and then alone 
w'ould come the i/ujuii y, what were the ope- 
latioii'i employed in the cliaraeter of means 
with reteri'iK'e to that end, and in W'hat 
re^pi'i'ts, they w^ere nspv'ctively eonducive 
or non-eondurive to it. But in the present 
instance, no . such end being perceptible, all 
iiKpiiiies in j-ulation to means are manifestly 
inap[)liea])le.. 

Such us arc these two samples, togetlier 
with the orhers wdiich occur here and there 
111 the couisc of this work, such it iiKiv, with- 
out danger of the imputation of injustice, he 
said IS judge-made law throughout. In em h 
case, by some view suggi'sted by that [larti- 
euhir case (never liy any such general view as 
that of picking out grosser fioni less gross 
specimens ot absurdity) luu the veleet ion been 
nui<Ie. In addition to its absurdity, it would 
be found throughout (not from beginning to 
end, for it has neither) a tissue ot iueoiisis- 
tencies ; and in this respect, as Ovid would 
have said, it is consistent. 

Such is the nature, such the result of lawq 
i. e. the imaginary thing to which is given 
the force of law, penal or non-penal, when 
tumbled out by judicature, substitiiting’tself 
to legislation, or overruling legislation : the 
mode employed, that mode in which the un- 
alterable nature of things places the work, Xi 
whatsoever hands, under the impossibility of 
being done well. Matter ol law made after 
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the fact, after the fashion of ex-post facto law, 
— made under the quibbling pretence of be- 
ing declared. Matter of fact decided upon by 
abuse of words ; — decided upon without evi- 
dence, or by this or that scrap of evidence 
ciught up blindfold from some anterior case, 
known or unknown, and applied to tacts of 
which those, whose testimony it was, could 
have had no knowledge. Legislator’s power 
exercised without authority ; — judicial power 
exercised in the teeth of jirinciple ; — the 
sceptre tilclied from the king in parliament, 
and the balance wrested from the hands of 
juries. 

Thus much as to substance : as to lan- 
guage, in jurisprudence and legislation, things 
are no more capable of being by an^liody 
shown to be what they are in and by that 
part of the Faiglish huiguage which has been 
poisoned by the mouths or tin* pens of Eng- 
lish lawyers, than in chemistry they could 
ever be by Sir lltinqihi^y Davy, if he were 
conlined to the language employed by tho^c 
who in former times occupied the place of 
chemists, the united brotherhood of impos- 
tois and dupes called alchemists. 

CHAPTER XIIT. 

I 

or MAKK-.SIHFT EVIDENCE. 

§ 1. Unnripinal ]\[<ihc-i>hift JRvidence. 

Of the several moditications of evidence 
which are here brought to view in conjunc- 
tion, under the common appellation of make- 
shift evidence, tiie common charaiteristic is 
— the circumstanc(‘ ot their being in agreatei 
or less degree untiied by those tests which 
have already been brought to view under the 
name of securities, — securities against decep- 
tions incorrectness and incompleteness : — un- 
tried by tliose securities in general; — but, 
111 particular, by interrogation, considered as 
rombined with those co-securities, and fur- 
nished with those sub-securities on whi<*h, in 
a greater or lc,•^s degicc, its etliciency may 
have been already seen to depend. 

In some cases, the person by whose lips or 
whose hand the discourse assertive of the 
matters of fact in question is presented to 
tlie ear or to the eye of the judge, is not the 
individual to whose perceptive faculty these 
supposed matters of fact are so much as sup- 
.loxicd to have presented themselves. • 

In these cases, by the very nature of the 
case, so long as the evidence continues in this 
ease, the grand security afforded by interro- 
gation is incapable of being applied to it. 

Of this class of cases, hearsay evidence pre- 
sents the only primeval, and at the same time 
the most simple and familiar example; espe- 
cially when, as in the most simple and obvious 
cases which that appellation is qualified to ex- 
press, oral is as well the form ac’^«a% assumed 


by the actual discourse of the deposing wit- 
ncs‘^, as the form supposed to have been 
assumed by the supposed discourse of the 
supposed percipient witness. 

A modification, in modern times, not much 
less fiiiniliar, and perhaps still more simple, 
is that which may be presented to view by 
the appellation transcriptious evidence. But 
though in this case, as well as in the other 
there are at least two sources of information 
which, by and in proportion to their numl)or 
(each being exposed to its own causes of de- 
ceptions incorrectness and incompletene''S, 
and neither affording, by any additional in- 
formation, any increase to the probative force 
of the other,) render the probability of de- 
ceptions incoirectut'ss^ind incompleteness at 
least twice as great as if there w'ere but one. 
At the same time, wliat is little less obvious 
is, that in the case ot transcriptions evidence, 
the increase givf^n to the probability of in- 
correctness and incompleteness, is in general 
beyond compaii'-on less than in the case of 
hearsaij evidene(‘. 

In the (Mse ot hearsay evidence, the infor- 
mation, supposifig it orally delivered by a 
perei|)ient wutne^s, finds an additional inteL 
ie<‘t, which has to occupy itself, not only 
about the tenor, but about the purport of it, 
and in which it has, as it w'cre, to be remoulded 
and iccast : — and in which, as well as in that 
of the supposed percipient witness, it finds it- 
stdf exposed to all those causes of deceptions 
incorre(dness and incompleteness, which, uii- 
dc'r ihe appellation of intellectual causes, have 
already been In ought to view. 

To the c<i'.e of ti anscii[)tious evidence, 
^c.ucely in any degree have these causes any 
a|)plication : — with the tenor alone, as exhi- 
bited by the vi&ible ssigns, has the copyist, 
unless by accident, ifny concern; — with the 
/noynn i', except in case of doubt, for the pur- 
pose of determining his conce^ition in relation 
to the tenor — he lias none. 

In the case f)f hearsay evidence, commonly 
the individuality of tlie supposed perci{)ient 
W'itncss, and at any rate the form in which 
the discourse ex[)ressive of his supposed per- 
ceptions is sup[)Osed to have been conceived, 
aie given and determinate; since if it w'ere 
not, no regard w^ould be bestowed upon it : 
in the case of transcriptious evidence, con- 
sidered simply as such, these particulars may 
be still to seek. A consequence is — that any 
of those circumstances by which, in respect of 
trustworthiness and probative force, evidence 
is raised above, as well as any of those by 
which it is sunk below, the oi dinary level, 
may indifferently be found in it. 

§ 2. Extrajudicialhj written. Makeshift 

* Evidence. 

In the class of cases here in question, there 
exists not, in the nature of the case, any- 
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lliijig by wbi(*h the discourse which presents 
itself to the jud^^es, or, to speak more pre* 
cisely, the person whose disroiir'^e it is, is 
lendercd iucapalile of beii)f>^ subjected to the 
action of niose purifying: tests ; but only, it 
lias liappcMied that lie lias not been subjected 
to any of those tests: — the case bein*,'’, that 
at the time of the formation, i. c. the writin<< 
of this discourse (it being by the supposition a 
portion of writtim discourse,) there exc-ted not 
any external hand in a sit uat ion to subji'ct him 
in resfiect of it to tlie action ot tlio-e tests. 

'File signs in vvlncli tlie inlorniat ion m <pu‘s- 
tion stands expres'-i'd. were fonnrd (--ueli at 
least is tin* supposition) nuf foi the pmp<y'-e 
of Ix'ing ('inploycd to the judicial purpose lo 
which it happens to thpm Lo lie ('mplo\(‘d, — 
(M- at any late, not. to tlic purpose ot the jiar- 
ticular suit, but to sonn* other i)mpo-.e: in 
whatsoever stati*, ^\lth a view to that otiier 
purpose, tin*} weie hroiiglu into existence, 
in that same state having been toiind, and 
having, on tin* occ.i'ion in (piestion, bv (‘ii 
deemed applicalde in tin* chaiactci of evi- 
di'iice to the s(*ivic(‘ of justiia*, in that same 
state they are piessed, as it wi'ie, into that 
service. 

'Fho following are the modifications of cx- 
tra-judicially written evidence: — 

1. Casually- wi itten scripts (including me- 
morandums and miscellaneous letteis.) 

2. Evidence prcc/iyann/cf^/ ex jxtrtc (inclu- 
ding mercantile account books and letieis ) 

8. These, together wiih evidt'iice whi<*h, 
liaviiig been regularly uceived or extracted 
ahil in causa on the occ<ision and for the 
purpose of another cause or suit, — maybe 
termed adseififious, or boirowi’d evidenco 

First modification of extra-judici.dly writ- 
ten evidence — casually written evidi nee. 

Without much violeiiTv*, either under the 
head of a incuioraitdum or that ot a A (t, /, may 
everything that is written be comprised. 

Designed for the use of the wiitei and no 
other person, it is a nieinoVamJyun : coniinu- 
nicated to any other person, or designed to lie 
lead by any other person, it becomes in elTect 
a letter or epistle : published or designed for 
general publication, a literary work, wliich is 
in effect a letter addressed to the world at 
large. 

It may happen, th.it the opeiatioii of the 
bead has been the work of one person, the 
operation of the hand that of another; as in 
the case of dictation to a scribe. Anomalies 
of this kind will come under notice in another 
place. 

Second moditication of extra-judicially 
written evidence — ex parte preappointed 
evidence. 

To the head of make-shift evidence, pre- 
appointed ex parte, may be referred any sucli 
statement as, though in the nature of it it 
can scarcely but have been intended to have 


eventually, in the character of evidence, at 
least as between some parties, a legal opera- 
tion, yet, in respect of the sinister interest, 
under the influence of which it is brought into 
existence, joined to the circumstance of its 
not being subjected to the tutelary action of 
file secuiities for correctness and completc- 
n("'s, wears ufion the face of it a suspicious 
aspect, and cannot W'ithout manifest im[)io- 
pricty be considered as standing, in point of 
piobative foice, on a level with ordinary ju- 
dicial evidence. Of this sjiecies of evidence, 
tin* sub-modilleation most in use is composed 
of mercantile books of account, togethei w'ith 
such letteis as belong to meic.mtile coiie- 
spondence, 

Agiceing in respect of de-ign and prepara- 
tion— agici'uig th(*ieloie in then iiatiiie (w'cre 
it not toi tin cii ciiuist ance ixpii'ssed by the 
adpuict p/i/ft) — with the extensive and 
lughlv direi'ilh'd (*bi-s of evidence, which 
ujidei tlie deiiomunt^oii oi'»pre(ij>y()iute(I ev\- 
(h'l '•(* wdl <*onie next to be coiis dered, they 
w 'I! b»* ^een i .itlu'r to cold . a-'t than assimilate 
w itli it, w hen comp ii cd with il , iii i expect of 
pioh.ilivc toice; in tlie seale ol probative 
foue, tlio -tatioii of jire.ippointed evidence at 
huge Ix'ing above, that of evidence preap- 
pointed r parte, belou' the level of oidiiiaiy 
evidence. Why'-' EeCiUi'e, in the ease of pie- 
a[)p()inted evideiiee at huge, tlie statement 
stands clear of the sinister action of self- 
ri'gaiding int(‘ii‘st, oi il‘ exposed to tlie action 
ol that powei ful cause- ot deceptions incorrect- 
lies', and ineompleteiies^ has foi its seeuiity 
ag.iinst thc'^e impi'i ft*''! ions the eventually 
eontioulingaetion ol the s('veial antagonizing 
interi'sts on which tin* evidence is in a \\ay 
to (‘perate. 

'I'lurd and last moditication of extra-judi- 
eially W'litten evidence ■ — (o/scitittous evi- 
dence. Judicial with reh'reiiee to the eases 
from wliieli it is bon owed, evidence of this 
de-^eription, is extia-jiidieial wuth icference 
only to the east's lu and for wbicli, on the 
oeeasion in (piestion, it is boi rowed. Parties 
the same or dilfeient ; — judicatory the same 
or of a dilfereiit eounliy: — if it be of a dif- 
ferent country, of a country dependent or 
independent of oui ow'ii — amicable witli re- 
lation to it, or hostile. In the judicatory, if 
dilferent, tlie mode of receiving or extracting 
the evidence the same, or different — by any of 
these vaiieties may the nature and probative 
force of adseititious evidence be diversitied. 

In point of trustworthiness and probative 
foice, the case in whic'h adseititious evidence 
comes nearest to evidence received and ex- 
tracted in the very cause in rpiestion, is — where 
not only the judicatory but the parties were 
tlie same. But even here, though the diver- 
sity be least, the coincidence is not complete. 
Opportunity of interrogation — say even undc^ 
quaque interrogation — the same ; parties to 
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avail themselves of it, even those the same : 
still, if the purpose were in any respect dif- 
ferent, the fourse taken in and by the inter- 
rot,^ation may nevertheless be, in a more or 
less material deprive, diflerent from what it i-. 
nece''Sary it should be, ere it can exlnbit such 
a pictuie of the trau'^action in (pu'slion a^, 
with reference to the piupo^i' now in hand, 
shall be a correct and complete one: by thi^ 
diflerence, slight as it nia\ be, '•upp()‘^lng fresh 
intei rogation neitliei ph\ -^icallv nor pruden- 
tially im[)ractical)l(\ <i di'inand, and that a 
sudicient oiu', lor that opi'ration, ina} accoid- 
ingly be produced. 

How should it not } If, ('ven in the ver\ 
cause in h<md, after the int(n-rog<itions whiidi 
have been [iropounded, and theansweis which 
have been extractedni consi'rjuence, theiebe 
reason to think, that by tii'^h intin rogation 
a matter ot fact, capable of demon''! rating 
the piopiietv of rever.'-ing or modil\ing tlu' 
existing dc'cision,* may ^e Inought to light, it 
can scarcely be said that such intei rogation 
ought not to b(' admitted. — and if in that 
case justice may regune the admi''^ion of it, 

(I fortiori may it in any case of tudscititious 
evidi'iice. 

The more trustw orthv the shapei^ in w Inch 
the adscititious e\ idence has been K'ceived oi 
evtractt'd, — the h'ss ; tlu' less 1 1 u-^t w oi tliN 
the shape, — the gi eater w ill he any aliatcnumt 
tliat nia)' be to be con'']deied as lieing made, 
in the trustworthiiu'ss and probative* loicc ot I 
this relativ(‘ly exti a-judicial, whencompaied i 
with 01 dinary judicial CMdenci*. 

From the numbei ot the rltani/es capable 
<‘f being iim;/ upon the several source'' of di- 
versitication abo\e iiK'iitioned, an idea ma\ 
b * formed of the amplitude of the scab* that 
would be lie e*'sary to comprehend all the 
S'*veial glad itioMs ot which, in tin* seveial 
(iitferent cases, its t rustworthine^'S and pro- 
bative force might be found susceptible. 

§ 3. ]\f()JiJiC(iiions of inuoKjinol KruJeiicc. 

In the case of nuori(jiual ('vid(*nce, when 
the impi'rfection of the evidence has for its 
cause the want of originality, or (=ay) un- 
immcdiateiiess, — setting' aside the case of 
characteristic fraud (of winch presently,) in- 
which the whole body of it together is sub- 
stituted, by or under the direction, or tor the 
sake, or in favour of the party by whom it is 
produced and exhibited to the judge, — media 
of transmission may, in any number, have in- 
tervened between the original statement made 
by the percipient (for in this case, by the 
supposition, the case really presents a per- 
cipient') and depofii/uj witness. So many as 
there have been of these media, so many dif- 
ferent sources (it is obvious) there have been 
of actual, and — blameable or no — at any rate 
of more or less probably deceptions incorrect- 
ness and incompletcuesa- 


Intervening media, say in any number moi e 
than one: in that case by supposing, in the 
instance of one or more of these intermediate 
channels, the discourse to have^been ex- 
pressed 111 the oral form, and agaiii, in one or 
more, in the already w ritten form, — sub-ino- 
ditications, in an indctinitc multitude, none 
of them incajiiibh* of being lealized, may be 
conceived and denominated. To give descrip- 
tions of, and denomination for them, in so 
f.n as such an oper.it ion presented a prospect 
of being of usi* with a vi(*w^ to practice — 
eitlu'r to judicial or to legislative practice — 
isot the number of the t.isks, the performance 
of w'liich will in the body of the work be 
lound attempted 

§ 4. Points of hijirmtfi/ romrnon to Mahe-sliift 
Pcidvncc. 

Agreeing in this charaeti'ristic propi'rty, 
\i/. tii.it of thei • being all of them destitute 
(d the bi'Tii'lit of the ‘>a!utiiry sci utiny so often 
uK'iitioncd, the spi'cies ot evidence included 
under thcs(‘ two geiunal heads wall moreovt r 
hi* seen to agri'i* in two othei propi'i ties, 
whiih lind in ihat iiiliiniity their common 
(Mu-c , with peculiar (h'gree of facility they 
gm* admission to two distinguishable causes 
ot ilect'ptious incorrectness and incomplete- 
ness, viz. nnintenlional (.n (>r, and fi an dale nt 
eonfi ii (fife. 

As to this contrivance, the capacity of 
I being taken for the instiument ot it being 
inh(*i(‘nt in the vei y essence of uiiscrutini/.- 
abli* evidence, it may, w’ith relation to all evi- 
dence, for the designation of which the term 
inahe-sJnft evidence hasheri'in been enijiloyed, 
unoriginal (‘vidence, and ext rjijudicially 
written evidence includi'd, — be termed the 
eJiaraeteristic fraud 

In all these "i'vei'^l cases, the characteristic 
fraud wull be lound c.imprisable under one 
and the same description : for some sinister 
jiurposc, wdiether immediately his owm or that 
of another p<.fcison, confiding in the nature of 
the species of evidence by which the infor- 
' illation in question, to how great a degree 
soever deceptiously incorrect and incomplete, 
will, by the non-application of the requisite 
judicial securities, stand exempted from the 
actions of those te.sts of truth, a man frames 
on that ground a body or article of deceptious 
information, adapted to the nature of the oc- 
casion, as wx*ll as to that of the dishonest 
pm pose. 

§ 5. Pacienda In/ the Legislator in regard to 
Makeshift Evidence. 

In relation to all these modifications of de- 
fectively-constituted evidence, of the course 
tjiat has presented itself as proper to be taken 
by the legislator, intimation has in general 

* Book VI. 
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terms been already given : — so f.ir as pruden- 
tialhj as well as physicMlhj practicable to add 
or substitute to the defectively-bamed evi- 
dence, evidence drawn from the same original 
source or supposed source, but, by the appli- 
cation of tlu' recpiisite securities, so moulded 
as no longer to labour under the same defects. 

So far as ()racticability in either of these 
its mode's is wanting, — insomuch that, fiom 
the original souic(i in question, evidence in 
any less defective state is not to he obtained, 
— to do the next best tiling in liis power — 
leaving the judge in j)()-^ses''ion of the evi- 
dence, su(*)i as it is, — let the legislator do 
what depends upon his own exert ions towards 
guarding tlie judge from that deception the 
danger of which is let in by it : — laying ,i‘5ide 
for a moinejit his powci\ let him employ his 
wisdotn^ vvliat soever it be, in tlio cMideuvour 
to hold up to view, in the form of uisli uclKin'^, 
a light to ligliteii the undei (anding, and at 
the same time to serve as a safeguard to the 
probity of tlie judge. 

As on the several other occasions, so on 
tliis, a set of iNSTiiuirnoNs adapted to tins 
jnirpose will he found in llicir uppropiiate 
place ill the body of the work.* 

Of tlie cause of such nnhlamcnhle, or at any 
rate non-fut^t (Indent iricorrect lien's ami incom- 
pleteness, of wliieli the deleclively- con^ti- 
hited evidence is in these its seveial shapes 
rc'^pectively suseeptible, — to give the reitui- 
site intimation, as well as to bring to view 
and lay open the ('hitxftcrislic fraud in the 
several sliapis which, m the ease of these 
several moditieations of niidce-shiit evidence, 
it will have to assume, will he suie to form 
u principal pait of tlie business of tliese in- 
structions. I 

§ 0. English Practice in fxjard to Makeshift i 
Evidence. 

As on the sqveial other oeea.sion% so on 
tin's, to conhont with, and throw light upon 
the i»ieture thus given, of what jiresents it- 
self as the proper piactiee, amipted to the 
nature of tlie case, sketches will here ami 
there be given, of wli.it, under English law 
more pai tieularly, appears to have been, in 
relation to tins head, the actual practice. 

From one and the same original source, 
evidence admitted in less trustworthy shapes 
not admitted in the most trustworthy shapes; 
— admission given to broken hints, refused 
to explanations; — ujnes-fatui let in, while 
simheams are excluded; — gnats strained at, 
while camels are swallowed : — such, under 
this head, is the scene — sucli is tlie system 
of practice which there will he occasion to 
bring to view. 

Of the exclusions put as above, the impro- 
priety must wait for its exposure till the tinfe 


* Sge Book X., and also Appendix A. 
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comes for the chapter allowed to that sub- 
ject, Against the instances of admission con- 
sidered by themselves nothing might perhaps 
here be to be said ; but when these admis- 
sions are coupled and confronted with the 
exclusions put upon evidence in its best shape 
liom the ''.line source, the inconsi'^tency and 
impiopiiety of the piactiee may peihaps he 
thouglit already proved, if it should be found 
to agree with the description given of it, 

(TI AFTER XIV. 

OF PUFAri’OlXTED EVIDENCE. 

§ 1. Its Nature and Origin. 

By the term preappointed evidence, may he 
understood any evidimce whatsoever, coiisi- 
dened in so far as provision is made for the 
creation or preservation of it, antecedently to 
the existiMiee ot an> right or oldigation for 
the suppoitof which it may happim to serve, 
or to the maiiifostation of aii} individual oc- 
casion for the production of it. 

Record ition or registiation are names by 
which limy he designated, any act which has 
for its oiiject the ei cation or preservation of 
prcJippoiiiteil evidence. 

Rights lioiiig Iienelicial tilings — soiiicc''Of 
(jood to those whose iigtits they are — sources 
of evciy benefit v\hieh it is in the power of 
mail to grant or to se(;ur(*, — thence it is, that 
of such evidence on whicli, as on their indis- 
pensable foundation, all lights rest, the crea- 
tion and preset vation aie operations in every 
instance prescribed by the same imperious 
eonsideiations as those by which men’s atten- 
tion is directed to the ohtainment and pre- 
servation of those rights llieinsidves. 

In so f<ir as the subjeet-inatter of the right, 
or rather of the aggregate cluster of rights, 
by w Iiudi the jnopertg of a thing i« composed, 
is of a movcahlc iiatuie, especially if it he of 
the nimiher of tho^e things wliieh arc not put 
to use hut in propoition as they are destroyed,* 
the collection of eireumst.meos of which that 
most vaiiably and ni}steriously constituted, 
howsoever familiar relation called possession^ 
is composed, presents m its(df, generally speak- 
ing, evidence sulhcient for the preservation 
as well as establishment of these rights. 

Dilfereiitly eiremnstaneed the case in this 
respect is, where the right has, for its sub- 
ject-matter, either an immoveable portion of 
the planetary mass, on some part or other of 
which all human heing.s find their place — or 
this or that particular kind of service wliich, 
in virtue of some particular relation, one hu- 
man being finds himself under the obligation 
of rendering to another: — in both these cases, 

* Example.^ — Meat and drink, &c., and in 
general such other things as are most indispen- 
sably necessary to the continuance of man’s exis- 
tence. 
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lo a^rertairi, and upon all occasions to make 
known, the existence of the right in (pies- 
tion, requires the aid of some pernmnent sign, 
or assemblage of signs, in the shape and cha- 
racter of evidence. 

When as yet the art of writing w.i^ un- 
known, or not sullicicntly in use to he gene- 
rally applicable to this purpose, feeble and 
inadequate were the contrivances, — the in- 
struinerits, oi opeiations, deviled and em- 
pl(\\ed for this [)urpO'-e : hut when this in- 
valuable art was once iiueuti'd, serving in 
the character ot preappointed evidiuice, as it 
was among the most ]mpoit<mt incs in wliich 
it could h(; em[)lo}ed, so it was among the 
hist in which it actually w'as emplojed. 

A person, ami at fn 'st view’, e\en the only 
person, on w'hom the (’are of providing and 
preserving the evidence iieces-ai> to the sup- 
port of alight iiatuiall} devolves, iso^coul^e 
the person to whom the i ight belongs; — })iit 
by tiie concurrent operation of a variet} of 
circumstances, other [lersons, it will be sccui, 
are brought upon the stage in gieat \tincl}, 
by whom the task of making tliis pioxision 
is mnx’ssarily either shared with the peison so 
situated, or even taken altogether out of his 
hands: to him, if coii'^ideied by himsclt, the 
operation being ri'iuh’red eitln'i* ph^sicall^ or 
(what comes in effect to the -ame thing) pi u- 
(lentially impiaeticable : --1. 11) immatmit) of 
age he may lie rmideied as \(‘t incapable of 
any such chaige; ‘2. At the time W'hen tin’ 
provision r(’([unes to be made, he may even 
be not as vet in existence;* 11- lo H’c’ right 
in question, persons, in any number, mav have 
a joint and equally v<dual)le intei esl, the value 
of which would, however, in the instance of 
any one of them, he outweighed and di‘sti(>)ed 
by the burthen of the task, were he tlie only 
person charged with it f 

Another encum-.lain e tlu re is, which would 
of itself be sullicient to prevent the charge of 
providing evidence ot a light, fioni resting 
exclusively on the possessor of that same light 
whosoever he may be. The jierson on whom 
rests principally the chaige, as of giving effect 
to the right itself, so accordingly of giving 
correspondent effect to vvh.itsoever evidence 
may happen to be provided for the siipjioit 
of that same right, is — not the possessor of 
the right — not any such feeble operator, but 
the sovereign him<'elf — the person or persons 
by whose hands, to this and the several other 
public purposes, the whole power of the state 
is exercised — Xhc sovereign by authority of the 
whole communi ty — and by authority fi om him, 
though in all ordinary cases without need of 
recurrence to any special decision on his part, 
his subordinate the judge. 

But on these two persons, in due suhordi- 

* Example — All rights that are acquired by 
birth. 

•f Example — Corporate rigl.fs. 


nation the one to the other, it depends — not 
only to what right. s, hut, for the support of 
those rights, to what evidence they will lend 
this sanction — and, as well on the oc('asion of 
these lights, as on the (!eea'>;ion v^f that evi- 
dence, on what conditions it shall be lent. 

§ 2. Uses of Pi cappointed Evidence, anti-' 
litigious, and statistic. 

Of the u^cs to which, in the form and eha. 
racter of pi eajipointed evidence, evidence may 
1)0 put — ot the services vvhii’h, in that foim 
and character, it may he made to render, — it 
may not he amiss to present in this place a 
comprehcii''ive view. 

Uses and corresponding services of the fii '^t 
oidci ; — Uses and services of the second or- 
der. To etfeets, gmxfand had, reuniting from 
human agency, clothed oi iiiielothed with au- 
thoiity, the pi ineiple of division tlms hi ought 
to view has beew employed eUewhere,’]: mu*, 
if Useful there, will it be less so lieie. 

Uses and sei vices oUhe first oi dcr, — tlu^se 
by vvhicli the parlies — the known and as‘*ign- 
ahle parlies — to the individual tiaiisaelion 
in (jueslio]i, 01 other individual transactions 
sjicciallv connceled with it, arc served. 

Uses ot the SCI Olid enter, — those by means 
ot wliieli, oil flit me contingent occasions, in 
le^pi'ct ot tutiire contingent transactions, fol- 
lowing one another in a series without end, 
it may Imppon to the at ])resent unknown 
and ima'>vigiiahle parties to these same future 
tiaiisaetions resiieetively, to be served and 
b('iu lited. 

and servic'cs of the first older may 
ag<iin be (hAlinguished into Itligiom and anti- 
htpjions: litigious, n iidered on tlie occasion 
ot an existing suit or cause ; viz by eontri- 
luiting TO give etfeet to the rights and obli- 
gations which com »in question in and on the 
occasiem of that cause: — anti-litigious, - - 
services winch, though uns(^en, and even iii 
a certain sense untell, arc hut the more use- 
tul, rerideux^ as they are, by nipping in the 
bud tJie suits, w’hieh, hut tor the evidence 
thu 5 expressed and perpetuated, might have 
S[)iung up: giving, without ulterior expense, 
full etfeet to those rights and obligations to 
which, in case of actual litigation, effect can 
neither he given nor sought for, but out of 
the lire of that furn.iec. 

Uses and services ot (he s‘t'co?o/ oi der, — to 
this head may be refeired those which may he 
teimcd s/((/os^/c : services performed by fur- 
nishing to the legislator whatsoever intorma- 
tioii he jnay stand in need of, for the purpose 
of judging, from time to time, whether, on 
those*parts of the field of legislation to vvliieh 
the inforniation in question is applicable, aii)- 
thing yet 'remains to be done of those things, 
v^hich for the improvement of man’s condition 

J Introduction to IMorals and Legislation. 
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in the community in question, tlie nature of 
things aflmits of. 

In other words, it is by lielping to form, on 
the ground of expeiienee, a ba'.ih for legisla- 
tive arrangV'ineiils, including as well those 
which at the time in question haj)i)en to be 
actually in force, as any which may ha[»pen 
liereaftei* to be establnhcd. 

Such are the parties concerned, and such 
the distinctions respecting them, in so far as 
the faculty considered is the scnsihvc faculty 
— the faculty in and by meant» of which man 
enjoi/s and 'suffers. 

If the sortsof poisons to wliom, in respeaf 
of the active part of their fiaim', theinfoima- 
tion applies, be considered, and thepenson-. in 
consccjuence of wiiose agency, poative' or ne- 
gative, the cn] 0 \ merit of snlfeiingin (|uestion, 
as above mentioned, may take place, the> 
\^ill be found to be two soids of ollici.il per- 
sons, VIZ. yVo/'/^s- and IcL^islatip s : the judge O', 
being he by whom, m ca'^e ot litigation, effect 
will be given or retiiscd to the rights and ob- 
ligations of which tire evidemee in (pu'-^tion 
constitutes, or has ix'en alleged to eon^tif nte, 
the basis: — lie to whom, on tlie otlu'r band, 
should the anti-litigioii'. tendency of tbi^ mas-^ 
of information ripen into elleet, the labour ot 
healing and determining will be savi'd : — 
the legislatoi', as being the olfieial pinion, to 
wliose intelleetual laenltie^ ^mdi services will 
be rendered, as the body ot ('vidonee of wlmdi 
the article in question tonus part and paieel, 
isrpialified for rendei ing, in vn Im* of ilsai)'»ve- 
rneiitioned sfat islie use^ ; and (o who-so <ieti\ (* 
faculties the conmiunily will Ire iiuhditi'd for 
whatever lienelit it may Inpfx'ii, in virtue of 
its sensitive facnltic's, to leceive liom sneli ar- 
rangements, present and futnug of wbieli tfie 
evidence in question may eoiitributo to form 
the basis as above. ^ 

lU'X'AriTlJLATION, 

Uses and eorrespondiiig services applying 
to the sensitive faculties, viz. of tin* members 
of the coniniiinity considered i 4 -' (be aggre- 
gate, uses and services of (lie first order, and 
ditto of the second order — Uses and services 
of the first Older, /Ukjkjus, rendered on tlie 
occasion of litigation; — antt-bluiiouFi^ ren- 
dered by the prevention of litigation. 

Uses and corresponding seivice^ applying 
to the active faculties, viz. of peisons in of- 
ficial situations, acting as trustees for them- 
selves and the rest of the community, — uses 
and services to the judge — judicial uses: — 
Uses to the legislator — stati'itic uses. 

Such are the uses to which evidence, con- 
sidered as produced in the form and clpirac- 
ter of preappointed evidence, is capable of 
being put ; such the service capable of being 
derived from it. 

I 

§ 3. Legislator s Duties in relation to it. 

Be the evidence in question — the preap- 
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pointed evidence — what it may, to provide 
for the existence of it, — to provide for its 
subseiviency in tlie highest practicable de- 
giee, to the pni po^e with refeience to which 
it may bo of u^e, under one or other of these 
two heads the whole duty of the legislator 
may, it is snppo'-ed, bo ranged. 

Undei the ki'^t-nientioned of these he.ads 
may be coiisideied as ineliided, tlie obviously 
[)ro|)er and imexccptionalile condition, tlnit in 
each instance, the adv.mt.ige derivable bom 
the evidence shall lx* such as to atlbrd a tea- 
sonable piomi-sc of being found prepondi'i ant 
over tlie expeii'-e and vu'xation iittendant on 
the ereatum and pre^ei vation of it. 

Subject to tins condition, wh.it iniiybe con- 
sidered, jieihaps, a-i forming the subject of a 
"I'parafe head ot dnt\, i--, the looking out for 
all occasions on wiiich tlie CKUition and pre- 
servation of preappointed cvHk'iicc promi'^es 
to be in tills v<m^e productive of a net ba- 
lance on the side ot advantggi* • — 

1. Suhjeet-m.itter.s* of preappointed evi- 
dence. 

2. In lelalion to each siieli subject-matter, 
means applicable to (lu* })nr]iO'<e of i eiidcring 
the {'videiice sidi-ei vieiit to the seveial iiSi'S 
to which It is appln* ibU'. To one or other of 
tile'll* (wo lieads may be found ri'feiable what- 
soever ulti'i’io* indications will here be to lie 
given of (In* ni.ittei:. of (h'tuil, winch in (he 
body of tin* woik ^\ill be loiind under this 
same In*. id of preaiipointed evidence. 

^ d. Suh‘( ct-niailir'i of pi cuppointcd Koidcnce. 

1 la'gally ojiei.itive facts ; 2. Contiacts;’* 

* Umkr the dcnoimnation ot a contract, to 
some eyes a w ill (a last will) ni ly jierliaps not ap- 
jiear (ompll^aMe; to others, not even a convev- 
aiue. lint unless this yvord eonti act be aa*cptrd 
for tlie design, iLion of a lep;<(II g opo 'it'niu; di 
posiiiou^ no k'^s exeejitionable .snigh' icordc I 
<'])})ellati\ c, one nny vcntuiet,) snj, being to be 
loand, w'c* shall he icdueed to the employing on 
every occasion tl-c coinjilex and unwitldy, as yvell 
as novel ajipellalivc just nientioncil. 

On this subject, the indisliin tiKss of existing 
langinigc — tlie intnral and almost nicc^sary re- 
sult ofcon' liveliness of' conception — opposes to the 
communiration of all instructive truth, a perpe- 
tually recurring and most divtrcssmg obstacle. 

In the king', age of the English school as de- 
livered by lUackvtone — of the English school, 
derived, in this (juaner of the field, in part hut 
notaltogetherlrom that of tlie Roman — under the 
term contructpdvc included, in all cases, agree- 
inents, and in some, hut notin all cases, convey- 
ances. Ajijalied to a house, for example — sale 
is a conccifamr^ not a contract. Applied to a 
horse, it is a contract, not a conveyance. 

But considering that for the designation of all 
legally operative dispositions relative to pro- 
perty (right to hunian se/vice in all shapes, 
being included under the denomination of pro- 
perty,) some single-worded appellative is, in re- 
spect of clear conception and clear desciiption, 
indispensably necessary; and considering tliat 
under the term contract, conveyance is m 
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3. Transactions of oHices belonging to the ju- 
dicial department ; 4. Transactions of offices 
belonging to the administrative department; 
5. Laws and transactions of offices belonging 
to the legislative defiartnient ; 0. Registra- 
tion applied to transcripts; 7. Registiation 
applied to evidence of authorship. To one 
or oilier of these subordinate heads may he 
referred whatsoever ohsei V/itions there may 
be occasion to hiing foi ward in rehition to the 
subject-matters of preappointed evidence. 

In the descri[)tion ot the oper.itioii'^ to he 
performed, viz. by the creation and prev^u’va- 
tion of preappointed evideiiee — there will bo 
found a niatcnial (liifeienev', accniding as tlic 
subject-matter of it is crnnrsrcnf ov 
nent : — evanescent, in which cu'^e are «ill 
human arttuns, as well as all other ccr///.s ; 
permanent, in wliieli case are all wntten in- 
stn/ments — all insti iiments to which any por- 
tion'. ot wi itten discourse, or any othci visible 
marks employed for the comiiumieation of 
ideas, arc consigned. * 

In the case ol evciit‘^, or otlier cvancsnnt 
inodes of being-, all that the nature of the 
case allows to be done in tlie wav of jire.ij)- 
pointed evidence, is — to create and pie'Orve 
the indications of tlu ir eviNfeiu'c, ineluding 
their inaten.il (‘ircumstniiccs in (1 k‘ e.i'e ot <i 
peiinanent iiNti'uineiit as above, (heie e\i'('', 
ill the ehar.icter ot a subject-matter (Mpahh' 
of recordation, in the thst place, tin* tact ot 
its being tiroiiglit into existence ; in the next 
place, the tenor or pni'fiort of ils vonteniii. 

Coi respondent to this dilleience in (lie na- 
ture of the suhject-inatter will be seen tube 
the ditrerciiees observable in the opcxihons 
that will reipiire to he peifoiined on, or in 
relation to it. 

§ 5. Leyalhj operative luicts^ considered as 

subjeet-inutters of preappointed Evidence, 

1. Legally operative — to which maybe 
added, or statistically useful — facts. To one 
or other of twm heads — viz. genealogical ficts 
and miscellaneous fa(‘ts, he their diversity 
what it may, they will all of them be found 
referable. 

To the head of genealogical facts may be 
referred, deaths, births, and marriages. 

As to marriage, besides its being, in so far 
as by the act of celebration it is placed, like 
death and birth, upon a footing wath genea- 
logical facts, — by this act a species of con- 
tract is entered into — and that the most 
important of all contracts; considered in this 
point of view, it will find its place under the 
head of contracts, as below. 

some cases as above comprehended, and that un- 
der the term conveyance wills are also included ; 
it has been thought lit here to venture upon the 
application of it in such sense as to include along 
with agreements,^ inslnimfnis of conveyance of 
all sorts, and among them ’wilh. 


Of legally operative or statistically useful 
facts of a miscellaneous nature, a sample of 
considerable amplitude and variety w’ill be 
found m the note.* 

* Of the matters of tact to the recordation of 
which, for judicial purposes, as above described, 
the care of the Icgi'jlator may with more or less 
use and advantage lie directed, the tbllowing may 
seiwe as a pretty ample specimen: — 

{. Facts of a nature to be regularly recurring : 
facts belonging each of them to a species, iiuli- 
vuluals of which arc sure to be continually taking 
place: 

1. Oencalogical facU: 1. Deaths; 2. Births; 

Al.niagev 

2. Arrivals at iiia)ority. 

3. Dccl.aralions of insanity. 

4. Declar.itions of dis.soliition of marriage, 

by any other cause than death. 

A. Entrance into apprenticeship. 

b. Dis^ohition of ujiprcnticcsliip, by any 
oilier caii;ic than death or expiration. 

7- Entrance into partnership. 

8. Dissolution of })artncrshipj by whatever 
cause. 

0. Entrance into official situation, 

lO. Evit from official situation, from whatever 
caii.se. 

II. Facts having relation to Contracts, 

1. Entrain c into contracts: the fait of the 

cnii.ince into, making of, or joining in 
the contAict in each lasc. 

2. Dissolution or modifications applied to 

co'iiracts so entered into or mailc. 

N. If The fact of the entrance into a con- 

tract of ihis or tluit soit, IS, like these other facts, 
among the snlrjcct-inaUeis of original recordation 
or registration. Tlic contract itself, as expressed 
by a written instrument, is the subject of tran- 
.siri})tioiis ngistration.'^ 

III. Facts of casu.il or incidental recurrence. 
These will generally he of a disastrous nature: 
end the main use capable of biing derived from 
the rcgntration of them, is by learning what can 
be learned of tlicir c-i^ises, tnerehy either to re- 
duce the number of casualties themselves, or tlie 
aniOLiut ofmisihief of which they are productive. 
Examples : 

1. Deaths, in the production of which there 

appeaA> ground for suspecting that cul- 
pable agency may have had a share. 

2. Wrung; of winch, whether to persons or 

tilings, the consequences are by perma- 
nence, or extent, or otlicrwise, rendered 
of a serious nature ; — suih as case.s of 
mutilation, destruction, or forcible de- 
terioration of houses and other works, 
public or private. 

3. Calamities; such as inundation, confla- 

gration, contagious disease, famine, or 
dearth. 

a In England, out of twenty marriages regis- 
tered, not so much as one perhaps that afforus a 
marriage-settlement to register : nor is that sub- 
jected to registration but in two or three counties. 
Where there is no marriage-settlement, the terms 
of the contrket are settled by the law : say rather, 
shSuld be; for where are they to be found ? what 
and where are the terms of which they are com- 
nosed? 
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Births, niai*riaf,a"<, hjkI deaths, such (need 
it be said,) had the interest of justice been 
the objects, vcould have been the facts con- 
signed to rcinembraiico: unhappily, instead of 
these, the sinister interests of a <*hurcb party 
militant and triiiinpliant, having been the ob- 
jects, the consequence has been, that tobiiths, 
marriages, and deaths, have been substiNited 
church-of- England baptism, chi;rch-of- Eng- 
land marriages, cburclKof- England bin ials. Of 
the great national family, members in count- 
less numbers excluded fiom the bonetit of 
such remeinbnince, as if those and those alone, 
whose lot had subjected them to the preju- 
dices of a j)revailiMg dominocTing party, were 
fit to he horn, to many, or to (he.’*' 

§ G. (Jontracts^ and Tnsh iimenls of Contract — 
I'onnalitui'i^ their use. 

Institution of app(j.>ite loimulities; — pro- 
vision made for the ol)Nervance of these toi- 
nialities : to one or other or these two heads 
will (it is supposed) lie found rel'erable what- 
soever expedients may have hemi ('‘inployc'd, 
or may be found capable of being employ i-d 
with adv'antagc, to the puriiose ot lenilermg 
preappointed evidence, in its application to 
contracts, subservient in the utiuos.t possible 
degree to its appropriate uses. 

It may here he asked, wlnit are the objects 
to which the observances thus exacted le- 
quire to he directed ? 

To this it mav be answered — 1. Seeming 
the intended etfect to such contiacts as au* 
not unfair: and thence to such instiumcnts 
of contiact as (the contracts tluunseivcs not 
being untair) arc gciuiiue : genuine, that is, 
neither in the wliole nor in any pait spurious, 
2. Preventing the foniiation or tlie etfect oV — 
at any rate, the intended etfect of — such con- 
tracts as arc unfair. Pieventing tlie foima- 
tion, or at any r.itc the intended undue etfect 
of such instruments of contract, as aio in the 
whole or in any part opinions. 

Meantime, how far, and for what reason is 
it desirable, that the foimation or intended 
effect, of an unfair contract, — -that the for- 
mation or intended etfeet ot a spiiiious iii- 
struiiient of contract — should be prevented? 
Answer — according to the principle of utility, 
so far and so fur only as the giving to it such 
its intended effect would to a preponderant 
amount be productive of mischievous conse- 
quences — for this reason, and for this reason 
only, that to such preponderant amount it 
would be productive of such consequences. 

Under all systems of law, in so far as the 
principle of utility has been taken for the 
guide, unfatniess on the part of the contract 
itself — spnriousncss on the part of an alleged 
instrument of contract — have been regarded 
as conclusive evidence of such prepondenrit 

*? This absurdity has been put an end to liv the 
re^btratioii acts 6^7 W. IV. c. da and Ul>. 


mischievousness. Regarded, and assuredly by 
no means without reason : always understood, 
that if, in any case, and in any particular, 
either in the instance of an untair contiact, 
or in the instance of a spurious iiistrumerit of 
contract, in the event ot its being cariied into 
effect, the balance would, upon the whole — 
the aggregate interest of the whole commu- 
nity being taken into the aeeoimt — he on the 
side — not of misehief, but of ad vantage ; this 
being suppo'^ed, no sullieient reason for re- 
fusing to give etfect to it would liavc place : 
on the contrary, the reason for giving effect 
to it would, by the supposition, predoniinale 
or stand alone. 

As to inisehievoiwness, it is, however, only 
in so far as mifnnie>ss and spin iousness arc 
considered as suifieieiit evidences of it, th.at, 
*in the ease of aeonttaet, the consideration of 
it belongs to the present ))ur])Ose. I'oi nia- 
lit ICS ni some shajic or other being scarcely 
-50 inueli as in idea alt ( gel her sepmahle from 
the idea of a eontraMt, hence it is, that the 
eonsuleiatioi) of eonti:icts. cousidered as sub- 
jeet-m.it ters of i eeordatioii. involves in it of 
necessity tlie eoiisidiuation of loi mahties: and 
it is only to the prevention of unfairness and 
spuriousness, and theiiee, and thus far only, 
to the pieveiition of misehievoiis ('Ifeets, con- 
sidered as liable to take their lise in contracts, 
i\vAi formalities, in so tar as in the institution 
of them the jumeqde of utilit y has been taken 
for the guide, have been dueeted. 

A contiact may he teiined uiifnr, in so far 
at it is the lesiilt of feiee or tiaud: to the 
head of toicc may be reterred not only physi- 
cal force, but mental or (say) psi/cholot/ical 
force, viz. intimulatioii : to the head ol'J'rauih, 
not only fiauduhmt diseonisc or dejwrtinent, 
but fraudulent reticence. 

To point out h_\ what obstacles, in use or 
not yet in use, unf.miiess and sjuiriousncss 
may w’llh leU'-t ineonvenicnei' and greatest 
promise of suecoss he opposed, is of tlie u um- 
ber of the tasks, the exeeutioii of wliieli w'ill 
be found attempted in the body of the work. 

§ 7. Contracts continued — Formahlies, Means 
of enforciiKj Ohservancc. 

Formalities of any given description being 
appointed, for securing obseivanee to them, 
two appropriate species of instruments, na- 
tural and technical, present themselves. The 
instrument wdiicli in this case may be charac- 
terized by the epithet natural, is suspicion: 
that suspicion of unfairness or .spuriousness 
which the non-observance of any such forma- 
lities, the observance of which presented itself 
as prescribed, or, though it \vere but recom- 
mended by the sanction of public authority, 
would, supposing them adequately notified, so 
naturally, not to say so necessarily, excite. 

For designating the natural instrument for 
securing observance to the formalities at- 
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taclied to contracts, we have the word sus- 
picion: for the technical instrument, one other 
word suffices, viz. nullification. 

As to nullification, if it were possible se- 
riously to consider the use made of this device 
as having ever had justice for its object, it 
would be on the ground already indicated, 
viz. that of a persuasion iii&rring unfairness, 
or spuriousness, from the non-observance of 
this or that one of a set of formalities that 
had been imposed. But, as to any such per- 
suasion, be it or be it not entertained by men 
at large, it is certain that cases are not want- 
ing in which it cannot have been entertained 
by those men of law, by whose power or in- 
11 uence on the alleged ground of the non-ob- 
servance of this or that foi mality the contract 
in question has been rescinded. Why? Be- 
cause, for the non-observance of that formality 
(in regard to which, elFcctual care had been 
taken to keep it fioin the knowledge perhaps 
of all mankind at arw rate, of the vast ma- 
jority of those who were doomed to sutfer- 
ance in the event of their not knowing it,J 
the self-same instrument, the same last will, 
must, upon this supposition, be deemed to 
have been cither unfair or spurious, and at 
the same time neither unfair nor s[)ui ions : — 
neither unfair nor spurious as to the bequest 
of a horse ;*uufair or spurious as to a bequest 
of the field in which it feeds. 

All this while, in this same case of a last 
will, under the notion of favour, the obser- 
vance of these formalities has, in the instances 
where the testator is a person of this or that 
description, been dispensed with: as if it were 
a favour done to a man to enable an impostor 
to dispose of his property in his name! — 
as if the exception could be beneficial, unless 
the rule were mischievous!* 

• Applied whether to instruments of contract, 
or to instruments and operations of judicial pro- 
cedure (for, in both these wide extending depart- 
ments of the field of law, this engine of 4fiiquity 
is played off with the most jicrnicious wantonness,) 
the principle and practice of nullification may be 
seen involving in its texture two abominations, 
viz. ex post facto law and vicarious punishment, 
each of thern in the utmost possible degree hos- 
tile to the ends of justice. For non-observance 
of an article of imaginary law, whicli not having 
been so much as imagined by the pseudo legisla- 
tor (I mean the judge who in this way takes upon 
him the exercise of legislative power,) could still 
less have been present to the mind of the subject 
who is thus dealt with. In the first place, suffer- 
ing, having the effect of punishment, is produced 
where no possibility of avoiding it had been al- 
lowed; — in the next place, the person on whom 
it is inflicted is not the law adviser, whose fault, 
had there been any, the non-observance would 
have been, — but the client so advised. 

Had the principle of nullification been any- 
thing better than a disguised instrument of cor- 
ruption and depredation in the hands that worked 
with it, two conditions would uniformly have been 
attach^ to the application of it: 1. Observance 

VoL. vr. 


Useless or unjust in every case — either the 
one or the other — such is the only alternative 
useless, when there exists adequate reason for 
imputing unfairness or spuriousness ; repug- 
nant to justice, where no such reason is to be 
found. 

In every such act of nullification, an act of 
perfidy and ireachery is involved. That which 
men in general are suffered to understand, — 
that which no man can avoid understanding, 
viz. that in virtue of a general rule or habit, 
a contiact, on the supposition of its not con- 
taining matter particularly objectionable, will 
evcn(^ally, at the hands of the judge, receive 
the fmee of law, — that which is kept all along 
hidden in the breast of the judge, is — that on 
this or that one of a string of pretences of 
which there is no end. and of which the party 
cannot by any possibility have any knowledge, 
until, to his dismay and destruction, it is 
brought forth oivt of that its hiding-place, by a 
decree framed for the purpose, liy and for the 
profit of the judge', the faith thus plighted by 
the sovereign will he broken at pleasure. 

To make men suffer for not knowing, and 
to kec[) them from the possibility of know- 
ing, aic operations that have all along gone 
hand in Iiand — that have all along been pur- 
sued with erjnal solicitude and success — by 
the nianufactiirers of unwiittcn, alias judge- 
made law. Of whatsoever goes by the name 
of unwritten law, it is the essence to be un- 
cognoscible. 

In a soit of paper, of which, under the ge- 
neral name of promulgation- paper, mention 
has been made in anotlier work, instruments 
of contract would find, each ot them, in a 
margin of letter-press, either in terminis or 
in'the way of reference — either at length, or 
in abridgment, as circumstances might admit 
and require — a designation of every portion 
of the matter of law that would be found to 
bear upon a contract of the sort of those, to 
the reception of which the sort ot paper in 
question stood allotted. 

Thus inuchYor notification. Unfortunately, 
as it is witli everything else, so it is with a 

law : before it can he made known, it must 

have been brought into existence.! 

in the power of the individual on whom the bur- 
then of the formality is imposed ; 2. Obligation 
of observance, and penal consequence of non- 
observance, adequately notified : — Existence of 
adequate power; existence of necessary know- 
ledge. ^ . 

To exemplify the use of this promulgation- 
paper, take, for example, that species of contract 
which has place in the case of marriage. In the 
character of an instrument provided for the giving 
expression to this most important of all contracts, 
what is it that the law has furnished ? A mass 
of vague generalities, from which everything 
capable of affording to the parties any useful in- 
formation, applicable to the direction oi their 
conduct in the state into which they are about to 
enter, are carefully, and as if it were religiously 
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§ 8. Of Wills. 

Wills, in the largest sense of the word con- 
tract — a particular species of contract — 
require, in several respects, a particular con- 
sideration. 

That, of the allowance so generally, though 
not universally, given to dispositions of this 
description,* the effects are upon the whole 
beneficial to society, is a po>>ition which, 
however true and important, belongs not pro- 
perly to the subject of this work. 

That, in regard to this species of disposi- 
tion, the powers of creation and a^eration 
should, at least as to a considerable portion 
of his property, he not only iin[):iited to the 
proprietor, hut continued to him to the last 
nioinent of his life, is at the same time a po- 
sition not altogether foreign to the subject of 
this work. Why ? Because, according as it is 
or is wo/thus continued, dj Terence in respect 
of the formalities will necessarily have place. 

By the law of Scotland, what are there 
called death-hed wilts (of which sort arc tlie 
English wills) are not alio wed. f A will is 
thereby put upon the fooling of au ordinary 
deed — of what, in the language of English 
law, would be called a deed — a revocable 
deed of settlement. 

Depiived of the power of making a death- 
bed will, a man is left exposed to ill-usage — 
unpunishable ill-usage — at the hands of tho-^e 
in whose favour a registered deed of settle- 
ment has been made; — he is at the same 
time deprived of the benelit of employing tliis 
power in tlie purchase of human service iii a 
variety of shapes, on any of which the pre- 
servation of life may depend. 

excluded; religiously, as if nothing could be made 
sacred to religion witliout being rendered uscKss 
le justice. 

On tlie proinuIgation-pa])er, with the addition 
of a few fonng of interrogation, by the answers 
to which the le^^al aptitude or inaptitude of the 
parties for the state in question might be esta- 
blished, we might find a useful addition at least, 
if not a substitute, for the present marriage- 
rite, in an account of the duties arising from 
this state, if the J\ledian and Persian laws of a 
church, which, though not infallible, is incapable 
of being either instructed or deceived, allowed a 
substitute. 

In this case we have an example, in which, for 
the securing of veracity to the evidence so ex- 
tracted, nullification might be employed without 
imputation or danger of injustice. By the pro- 
spect of nullification, supposing detection in any 
degree probable, mendacity on one side at least 
would be deprived of its object and its use. Those 
inconveniences would be seen impending, in the 
avoidance of which, the contract finds its only 
use and end. 

• Viz. dispositions so ordered as not to take 
effect till after the death of the disposer, and in 
the meantime revocable at pleasure. o 

f The law of Scotland only gives the heir-at- 
law a right to set aside a deed affecting the real 
property to his prejudice, if executed on his 
deathbed. — Ed. 
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From these, with or without the addition 
of other considerations, a conclusion is drawn 
in favour of the allowance given to death-hed 
wills. 

On an occasion on whicli a man may by 
infirmity be placed in a state of such absolute 
dependence on those by whom the access to 
liis person at their [ileasure, be una- 

voidably engrossed, tlie importance, and at the 
same time difficulty, of preserving freedom to 
the exerci'-e of this power, is not unobvious. 
Subservient to this object will be found (it 

supposed) tlie following rule : — Wliatso- 
cvci formalities are appointed for deeds, — 
for instruments of contract at large, — let the 
(Icpartnie fioni them be as uiidiscmmible as 
possible in the ease of wills; to the end that 
when a man is executing a will, it may not 
he known but that it is some deed or other 
whicli, were he to survive, would still be ne- 
cessary to tbe ordering ot his affairs. 

Accordingly — for example, in respect of the 
number of attesting Witnesses required for an 
instrument executed ill regular form — let the 
number he the same in one euso as the other. 

On fills momentous occasion, amidst a 
(‘onfedeiacy of interested witnesses, cirenin- 
htances. may throw in a man’s way an oppor- 
tunity for ob^aining one faithful assistant, 
without more, or by stealth two assistants, 
one after another, though not at tlie same 
time. For this reason, on the part of attest- 
ing witnesses, let conjunct presence he re- 
commended, rather tlian required.^ 

To the case of ici/As, applies, in a more es- 
pecial manner, the above-mentioned principle, 
vvliicli recommends the giving to the non- 
observance of formalities the effect of agi omul 
of snspteion only, and not of peremptor) nul- 
lification. 

On this principle is grounded the distinc- 
tion between wliat may lie termi'd a reytlar 
will, and what may be termed a will of ne- 
cessity. 

A reyular will will be that, in the framing 
and execution of which, all the desirable, and 
thence autliciitically recomnieiided formali- 
ties, liave been observed. A will in which 
any of tlio.se formalities has failed of being 
ob.served, will, if deemed fair and genuine, 
he (leeined such in the clianicter of a will of 
necessity ; non-observance, in so far as it has 

Under English law, to a deid at large, no 
attesting witness is requisite; two is the number 
customarily employed. 

In for dispositions made of what is called 
personal estate, no witness at all has been ren- 
dered necessary: for dispositions made of what is 
called real estate, three witnesses have been made 
necessary, a 

N. B. Between personal and real, the distinc- 
tion is verbal only ; since, in either way, an interest 
of the same value in the same subject-matter may 
be created and conferred. 

Two witnesses are now made necessary in both 
cases, by the statute of wills, 1 Vic, ch. 26, § 9, 
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place, being considered as having had for its 
cause, either want of power to comply with 
the formalities, or want of knowledge of the 
existence of the provision of law, by which 
the observance stands recomineiuled. 

Should the day ever arrive, in which the 
peace, security, and comfoit of individuals 
and families, will have been taken for the 
objects to which, in this part of the field of 
law, the labours of the legislator have been 
directed — should he ever desire that law 
may be employed in any better character than 
that of a snare, in which the prey may be 
caught by and for the benefit of the fowler, 
then, for the first time, it will have occurred 
to that trustee of the people, that to call in 
wisdom to the aid of power ^ is neither beneath 
his dignity, nor foreign to his duty. 

In addition to the display of i\\Q imperative 
dispositions of the law, the margin or back of 
the promuhjation-jjnpi r designed for wills will 
in that case contain a s(‘t of mementos and 
instructions from t*he lenjislator to tcstatois. 

For conveying a gerieial conception of the 
nature of the contents, the following examples 
may serve : — 

1. A view of the dilTerent e.vipcnccs^ by 
which a demand for the exercise ot lliis power 
will he apt to be created. These exigences 
will have their rise, partly in the natuic and 
situation of a man’s pro[)crty ; partly in the 
situation and condition of life of those who, 
on the occasion in <|iiestion, may in general 
custom, or particular circumstances, Imd a 
more or less natural and reasonable ground, 
for the expectation of being admitted to share 
in it. This for the guidance of a frst will. 

2. A view of the alterations, the propiiety 
of which may come to be indicated by the 
changes liable to take place in the condition of 
individuals and families. In the testator’s own 
instance, — marriage, for example, or widow- 
hood; in the instance of the natural objects 
of his care, birth, marriage, or death ; in re- 
gard to the general mass of his property, con- 
siderable increase or diminution in the qualities 
or the subject-matters of it — change, for ex- 
ample, from moveable to immoveable, or vice 
versa. 

3. In respect of formalities, indicative of 
those which, in the character of safeguards 
against unfairness and spuriousness, have been 
thought fit to be recommended : warning that, 
from the omission, or material misapplication 
of them in any instance, suspicion will be apt 
to arise. 

4. For the more effectual security in re- 
spect of apt and adequate expression, recoin- 
inendatioii to call in some fit person in the 
character of a notary : if pecuniary circum- 
stances admit, a professional assistant : if not, 
under the denomination of an honorary no- 
tary, a neighbouring magistrate, clergyman, 
or schoolmaster. 
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5. Indication, of the natural security for, 
and pledge oi fairness as well as genuineness 
utForded by autography.* Recommendation 
to employ it, unless prevented by want of 
skill, power, or opportunity. Instructions how 
to perform it in such manner as to maximize 
the dilficulty of successful falsification, and 
affoid reason for concluding that it has not 
been attempted. 

6. To the designation of the time recom- 
mendation to add that of the place at which 
the instrument is attested, or the places, if 
more than one, at which so many sucecssive 
acts of writing have been performed : the 
place, viz. tlie very house, according to a 
'mode of designation exhibited for the purpose. 
By the designation of the place, a security is 
allbrded not only against unfairness and spu- 
riousness, but, in the case of a fair and genuine 
will, a clew for the eventual tracing out of 
attesting witnesses. 

7. 8uggestions«respeeting the choice of at- 
testing witnesses. Instructions respecting the 
mode to be emphiyed for the designation of 
e*:»e]i poison, witli a view to the facility of 
Ids e\ eiitiial foi tlje{)iniiigne'«s while living, and 
wIk'u dead, the lacility of establishing the 
tact ot his death. 

8. Inst 1 notions for questions to bo put, and 
other sugg<'sti()ns to he made, by the notaiy, 
pi ()^es^i()nal or Iionoiaiy, with a view to yn/^- 
dvnliitl and proi ident disposition, as wcdl as 
t.imu'ss and geiiiiineiiess. 

1) Obligation on the notary, professional or 
honoiarv, to annex his name, in such his elia- 
racter, adding to it an adequate designation 
of his condition in life, and abode. By this, 
salutary responsibility would be fixed ; which 
at j^ncsent, unless by accident, has no place. 
N. J3. The Use of this formality is not confined 
to wills: it has place alike, it will be seen, in 
the case of deeds. • 

For any provision respecting orw/Zy-delivered 
wills, — as the art of wiitiiig spreads, there 
will be less and less use: but that they will 
ever he altoggtlier out of use, is more than 
the legislator could at present, if ever, with 
propriety, take upon himself to coiiclude.f 

In the language of French law, testament 
oloffraphe is a tuill written the whole of it by the 
testator’s own hand. 

-j- In what is called the statute of frauds — (a 

denomination not altogether inappropriate) a 

desire is expressed that wills delivered, or sup- 
posed to have been delivered, in this evanescent 
lorm, should he committed to writing; and to 
give effect to what is desired, here as elsewhere, 
nullification, the favourite engine, is employed. 
In regard to fairness and genuineness — more par- 
ticularly genuineness, — what in this case is the 
security afforded, what the provision made? Not 
any: no: — whatever title the instrument may 
have toJhese qualities, is left to the joint charge 
qf frail o and fortune. “ 8!iould 

» A paper writing' purporting to exhibit, in 

tenor 
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CHAPTER XV. 

niFFUIlENCE BETWEEN PREAPPOINTED AND 
UNPUEAPPOINTED EVIDENCE. 

§ 1 . The Difference developed. 

In the case of preappointed evidence, —as 
also with a view to preappointed evidence in 
the case of evidence not preappointed hut 
judicially delivered, — language has obtained, 
which having been produced by indistinct or 
erroneous conception, has in its turn, as will 
always be the case, served as an instrument 
for the preservation of the confusion or error 
in which it took its rise. 

In the endeavour to substitute, on this 
part of the field of law, distinct expression 
and conception to indistinct — correct to in- 
correct, a few lines, or even a few pages, may 
not, it is hoped, be altogether iniseinjdoyed. 

Since writing has come into general use, 
all evidence to which the epithet preap- 
pointed is applicable is scriptitioiis — but 

Should it ever be thought proper to take the 
business out of such hands, this seems to be 
among the occasions on which, by the ministry of 
the honorary sort of nolartj as above described, 
acting under directions and instructions from the 
legislator, and under the check of a certain de- 
gree of publicity in the character of evidence- 
eductififf no inconsiderable service might 

thus, it 18 supposed, be rendered to truth, probity, 
and justice. 

* Of the species of official person, styled a 
reniemhranccr^ the denomination seems to have 
reference to a state of things, in which a demand 
for remembrance was presented by legally ope- 
rative matter, in a quantity greuterthan thatwliich 
the obtainable quantity of scnptitious talent was 
adequate to the recordation of. 

Tne national official establishment contains an 
official person thus denominated, viz. the Re- 
membrancer of the Exchcmier; the official es- 
tablishment of, the metropolis another. In both 
instances, the office is of such very remote anti- 
quity, that tlie origin of it seems to have been 
lost in the depths of tune. '' 

tenor or in substance, certain supposed orally- 
delivered death-bed dispositions, supposed to have 
been made by a person whose death took place 
(say) within the time limited by the law : — this 
instrument, with or without a signature recog- 
nising it as having been penned by the individual 
whose signature it is, is produced by somebody 
— by anybody. At what time^ in what placey 
at "whose instance, was it thus penned ? — in the 
presence of any and what other person or persons 
were the particulars delivered by the supposed 
testator ? Is this the only instrument which in 
this same character has been drawn up ? By dif- 
ferent persons may not different ones have been 
drawn up ? — ^by different persons, or even at dif- 
ferent times by the same person, according as, in 
the character of a bidder, one supposed legatee 
or another has been looked to as likely to afford 
the most advantageous terms ? So many inlets to 
fraud, and not so much as the slightest fence 
attempted to be set up by the wisdom of the law ! 


it is not all scriptitious evidence that comes 
under the denomination of preappointed. 

The use of preappointed scriptitious evi- 
dence is, to be in readiness to be eventually 
applied to a judicial purpose : and thereby 
(in case of a suit or cause with relation to 
which the matter of it may be capable of being 
employed in the character of evidence) to 
be employed accordingly on the occasion of 
such suit or cause : — this is its judicial use; 
or, what is much better, by presenting before- 
hand, to the view of all parties concerned, 
what, in the event of the institution of any 
such suit or cause, will be the result of it, — - 
to prevent the commencement of a series of 
operations both vexatious and undesirable. 

In every case in wliicli, on the occasion of 
a suit at law, in the character of judicially 
delivered cvfderice, destined to serve, or help 
to serve, as a ground for the judgment or de- 
cision expected to be pronounced, any article 
of preappointed evulence is employed: the 
moment at which this instrument is brought 
for the first time into existence, is of course, 
and of necessity, anterior to the moment at 
which it is thus delivered and exhibited. 

Of evidence constructed in this shape, the 
use, or at least one great use, depends upon 
this anteriority in point of time ; that is, to 
speak more precisely, the utility of it, is, 
cecteris paribus, inversely as tlie distance be- 
tween the point of time at which the percep- 
tion in question took place, and the point of 
time at which it happens to it to be thus re- 
corded : CfHeri'i paribus, the possibility of in- 
correctness and incompleteness on the part 
of the picture presented of any perception 
or set of perceptions by the memory, being 
directly as the length of time between the 
instant of perception, and the instant of the 
foraiation of such picture. 

On whatsoever occasion, therefore, an ar- 
ticle of preappointed evidence is exhibited 
ill the character of an article of judicially- 
delivered and received evidence, so it is that, 
as to what concerns those perceptions which 
it is employed to commemorate, the distance 
between the instant of perception and the 
instant of scription will be less than the dis- 
tance between the instant of perception and 
the instant of exhibition, as above. 

This being the case, generally speaking, the 
time or date of preappointed evidence will 
be anterior to the time or date of judicially- 
delivered evidence ; that is, in the instance 
of every article of preappointed evidence ex- 
hibited in the character of judicially-delivered 
evidence, its formation will be earlier than its 
exhibition in that same character. 

But if the date of the instant of judicial de- 
livery of an article of evidence, in one suit or 
cause, be compared with the date of the in- 
stant of scription in the case of an article of 
preappointed evidence in another cause — 
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and in both instances the instant of percep- 
tion be taken for the point up to which you j 
measure, — what may very well happen is j 
that, in the case of the judicially -deli- 
vered evidence, the interval shall be shorter 
thaf! in the case of the pre-appointed evi- 
dence; — in the case of the preappointed 
evidence, the interval shall be longer than 
in the case of the judicially- delivered evi- 
dence. 

In regard to scripts, there are some cases 
in which the length of time between the mo- 
ment of perception and the moment of scrip- 
tion, may be considered as equal to 0: there 
are others in which it is capable of running 
out to an indefinite magnitude. 

Cases in which it is equal to 0, in which 
the moment of perception and the moment of 
seription, or commemorative recordation, co- 
incide, are the following : — 

1. Among instruments of contract, all di- 

versilateral ones. considering that the 

transaction is not regurtled as perfected till 
the moment of the act of recognition, in the 
inexpressive language of English law, (ielivcrt/, 
this is the moment at which not merely the 
expression thus given to the concinrent and 
united will of the several parties, but even 
the ultimate foiination of the perception or 
psychological act so denominated, ma}' he con- 
sidered as having place. 

2. Among instruments of contract, the par- 
ticular species of instrument called a last will 
or testament. 

In so fill* as the hand by wdiich it was writ- 
ten happens to have been a hand other than 
that of the disposing party, the testator — the 
time of recognition presents a point of time 
no less determinate than in the last-mentioned 
case. In so far as it is the hand of the tes- 
tator himself, supposing it known at what pre- 
cise point of time the part in question was 
written, the time of recognition would in this 
case be as determinate as in the other case. 
But when, the instrument being as above au- 
tographous throughout, hearing no date, or 
being written dififerent parts of it at different 
times, bearing dates in numbers smaller than 
the number of those times, — thus far, to the 
length of the interval in question there are no 
determinate limits. 

In this respect, the sort of evidence for the 
designation of which the terin ex parte pre- 
appointed evidence has above been employed, 
stands next to preappointed in respect of ex- 
actness and constancy of coincidence. Be- 
tween these two, the line of separation is not 
indeed in every part a very clear one : in par- 
ticular, in the case of that branch of ex parte 
preappointed evidence which consists of mer- 
cantile correspondence. To a bill of exchange 
or a promissory-note of hand, though both 
but unilateral, the appellation of an article 
of preappointed evidence can no more be re- 


fused than to a common bond for the pay- 
ment of money, which itself is but unilateral : 
and between an order for the payment of 
money, such as is a bill of exchange or a draft 
upon a banker, and an order for the delivery 
of goods addressed and sent in the form of 
a letter by one mercantile man to another, 
the dilFerence is not always a very explicit 
one. The person to whom it is addressed, — 
does he or does he not stand bound to com- 
pliance ? On this point it is that the question 
seems to turn : and this is a matter concern- 
ing which it will not, in every case, be found 
easy to speak with any well-grounded assu- 
rance. 

In the ease of preappointed evidence, and 
that of an obligatory nature, wlictlicr mutually 
appointed or but ex jmrte^ it is to the obliga- 
tory matter that the observation respecting 
the exact coincidence between the moment 
of perception or oonreption, and the moment 
of ex|)res‘<ion (in the case of expression ia 
the scriptitious mode, the moment of scrip- 
tion,) is to be confined. In various sorts of 
insimrnents of coiiti act — in various sorts of 
deeds, are commonly contained matters of re- 
cital — recitals, as the term is, viz. statements 
made of facts of various kinds, the recollec- 
tion and consideration of which contributed, 
in the character of matter of inducement, to- 
wards giving birth to the will or act of power 
which, by the expression given to it in and 
by the discourse composing the matter of the 
instrument, is put in exercise. Every one of 
those facts must, to some person or persons, 
— parties to the instrument, strangers to the 
instrument, or of both descriptions — at one 
timg or other have been the subject of per- 
ception — of perception entertained at a deter- 
minate iiKunent : but, between that anterior 
moment and the moAient of expression, the 
moment of seription, or more correctly, the 
moment of recognition, the rnopient in which 
the act of recognition was performed, the dis- 
tance may hav^been of any length not greater 
than that of the field of liistory. 

As to scripts at large, generally speaking, 
they will not alFord any such exact coinci- 
dence : whether they do or not, will, at any 
rate, be matter of accident. 

In the article of trustworthiness, or pro- 
bative force, with relation to the matters of 
fact which they are respectively employed to 
commemorate, we see at present the superi- 
ority possessed by pre-appointed scriptitious 
evidence when judicially delivered in the cha- 
racter of judicial evidence, over judicially- 
delivered scriptitious evidence of every other 
description, for the fixation and conservation 
of which no such salutary instrument has been 
employed., 

I Ai the case of a diversilateral contract, and 
instrument of contract, there is, in the first 
I place, the niutuality of declaration, the con- 
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currence of persons acting under the influence 
of op{>osito interests in the expression given 
to, and the averment made of the same mat- 
ter of fact, present in the most intimate man- 
ner to the perceptive faculties of each. In 
tlie next place, the coincidence (in point of 
thne) between the mome)it of perception and 
the moment of enunciation, the discourse 
enunciated being at the same time committed 
to writing — this moment is that at which that 
operation is peifoimod, l)y which the percep- 
tion is placed, perhaps for ever, out of the 
reach of oblivion and misrepresentation. In 
the ease of the unilateral contract and instru- 
ment, the source of superiority is coufined to 
this last-mentioned circumstance. 

§ 2. Inconsistency and Confusion: Anglice foi' 
want of a right conception of it. 

In the language in u^ among Engli^h 
lawyers, no such distinction is made as that 
between preappointed and other scriptitious 
evidence ; — a mass of information brought 
into existence witliouta suit, without a view 
to any determinate suit — ■ a mass of iidor- 
rnation brought into existence by a suit, and 
tor the mere purpose of tliat suit; — both 
are spo’ieii of without distinction, both are 
'’onfoun ’"‘d under the common appellation of 
written '^<idencc. 

An instrument of contract, a deed, is writ- 
ten evidence: a mass of writing, in and by 
wliieh expression is given to statements made 
by a man on a judicial oeeasion, in the cha- 
racter of a deposing witness, is wiitteu evi- 
dence. 

Not that, in this last case, it is, in every 
one of the shapes in which it is capable of 
being presented, and is wont to be prc&ented, 
denominated written evidence. 

1. Delivered ex interroyatu, uno flatu; — 
in the epistolary form, at a distance from the 
interrogator, in the form of an uninterrupted 
string of statements, rnadq in reply to an 
unintcTruptod string of interrogations serip- 
tiliously expressed and sent oT in a mass; — 
delivered, in a word, in the form of the in- 
strument called an answer to a hill in equity, 
it is written evidence. 

2. Delivered in like manner hut 

nl)S(pie interroyatu ; — delivered, in a word, 
in the affidavit shape, it is still wiitten evi- 
dence. 

3. Delivered in the shape of a snecossion 
of answers orally delivered in reply to a suc- 
cession of interrogations administered in like 
manner by a present interrogator in the cha- 
racter of an evidence-collecting judge, these 
interrogations having been, at some indefi- 
nitely much anterior point of time, by the 
hand of a professional penman, script! titmsly 
expressed and formed into one unbroken 
mass, and by the band, or under the eye of 
the evidence- collecting judge, the several 


responses committed to writing, and ranged 
each of them under the head of the interro- 
gatory by which it was called forth ; — deli- 
vered, in a word, in the shape of a mass of 
depositions exhibited on the occasion of, and 
in the course of a suit in equity, it is again, 
it is still, written evidence. 

4. Delivered in the shape of a succession 
of answers orally delivered, in reply to a 
succession of interrogations administered in 
like manner, by this or that present interro- 
gator in any one ot a variety of characters, 
to which this power is imparted, — party, or 
advocate on one side; — party or advocate 
on the other side; — perniaiicnt judge, styled 
judge; — this or that one of a body of ephe- 
meral judges styled jurymen; — the inter- 
rogatories extemporaneously uttered; — the 
responses uttered in like maimer; — collected, 
ami in a iiineli more perfect state of correct- 
ness and completeiK^ss then in the last-men- 
tioned ease; — cornniittcd to writing by some 
note-taker or note-takers, employing or not 
employing the means of iironqitness of fixa- 
tion, and thence of correctness and com- 
pleteness afiuided hy the art of short-hand; 
it is not in tliis ease, if the name of it be 
taken from these l.iw\ers, wiitten evidence ; 
it is, in contradistiuetion to written, styled 
hy them pm’o/c evidence, which is as much as 
to say, orally delivered evidence. 

In cases to a vast extent, if in the form of 
what is c.illed wiitten evidence, expression 
has been given to an instrument of contract, 
— what is called parole evidence is not ad- 
mitted in alteration, or so much as in ex[)hi- 
nation of it. 

In cases to another great extent, a contract 
by howsoever great a number of witnesses 
[iroveahle, is not so much as allowed to be 
valid, except in so far as, for the expression 
of it, a written instrument is employed con- 
stituting an article of evidence of that sort 
which is ranked under the head of written 
evidence. 

At the same tini<’, in this same scientific 
language, not only an answer to a hill in 
equity, hut a ma'-s of equity depositions, and 
even ainassot evidence in the affidavit shape, 
are so many articles of wiitten evidence. Ac- 
cording to the ai raiigement indicated hy this 
nomenclature, — at least where the existence 
and particulars of a contract are tlie matter 
of fact in question, — the probative force of 
parole evidence, i. e. for example, testimony 
extemporaneously extracted, in an open ju- 
dicatory, hy the contending parties on both 
sides, or their advocates, by means of inter- 
rogation and counter- interrogation, should 
be inferior, not only to an answer in equity, 
and a mass of equity depositions, hut even 
to a mass of evidence in the affidavit shape, 
and that to such a degree, as that, where it 
is supposed that evidence in either or any one 
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of those three shapes is to he had, it is not 
on any terms fit to be admitted. 

In comparison of, or in company with, 
what in these three forms is called written 
evidence, what is called parole evidence is so 
untrustworthy, that in lieu of, or in company 
with, these species of evidence respectively, 
it oiij^ht not (where these several evidences 
have for their subject-matter respectively, 
the sort of subject-matter here in question, 
viz. the existence or contents of a contract) 
to he so much as admitted : while, on almost 
every other occasion, by the universal ac- 
knowledgment of all lawyers, unless the ec- 
clesiastical school afford an exception, those 
three species of what is called written evidence 
are, in point of probative force, decidedly in- 
ferior to the species of evidence called parole 
evidence. 

By Gilbert, some time Loid Chief-baron, in 
his work on evidence, all evidence being di- 
vided into written ’A\\(\^unwritten , an ordiu* of 
precedency in the line of trustworthiness is 
established ; and to all that is written^ above 
all that is unwritten, the upper hand as- 
signed. According to this order of things, 
such is its clearness and consistency, to the 
testimony of a given person, received in any 
of the three comparatively untrustworthy 
modes and shapes above mentioned, viz. an- 
siver, deposition^ and even affidavit, the pre- 
cedence, and along with it the preference, is 
given, over the testimony of the same person, 
extracted in the most trustworthy of all 
modes and shapes, interrogation checked by 
counter-interrogation, both administered viva 
voce, and employed in the extraction of im- 
promptuary answers. These res[)onses — does 
it happen to them to be committed to writing, 
and set down word for word as they came 
forth ? No matter : written they map he in an 
nnlcatned sense — wiitten they are not in a 
learned and leijal sense : they belong not to 
the class of evidence to the designation of 
which the appellation written has been con- 
secrated and confined by learned and reverend 
hands. 

Dissat isfied with answers — sensible of the 
comparative unfitness of evidence in this 
shape, to the purpose of depicturing the trans- 
action in question by any representation to 
which, with any tolerably well-grounded con- 
fidence, the associated attributes of correctness 
and completeness can be applied — the learned 
manufacturer of equity, sitting in the charac- 
ter of Lord Higli Chancellor, directs an issue. 

Dissatisfied with depositions — and with at 
least equal reason — sitting as the same High 
Chancellor, he again directs an issue. Dis- 
satisfied with affidavit evidence — and with so 
much greater reason — sitting in his charac- 
ter of judge in matters of bankruptcy, and in 
that character receiving petitions and deciding 
upon them on no other ground than that ofevi- 
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dence delivered in this most untrustworthy, 
this most palpaply unfit shape, on every dis- 
puted occasion, he once more directs an issue ; 
i. e. directs that the question of tact shall, 
under the direction of a judge, be decided 
upon by a jury, in the course of a fresh suit, 
a suit at common-law, wliich, conscious of his 
inability of coming at that truth on which the 
justice of all his acts and doings so indispen- 
sably depends, he forci^s those whose misfor- 
tune it is to be forced to come to him for what 
he calls relief, to commence and diag one an- 
other through the delays and justice-killing 
forms of. 

Feeling every day the inferiority and unfit- 
ness of that which, from the grand masters 
of this branch of science, he has learnt to call 
the superior evidence; — dissatisfied on this 
and that particular, as if there existed an oc- 
casion on which ho ought to be satisfied with 
this essentially unsatisfactory evidence, at an 
expense to the parties, at the thoughts of 
wliich lie himself is continually acknowledg- 
ing himself to be terrified, he calls for that 
winch, in spite of learned theory, he has found 
l)y coii^^tant experience to be in practice and 
reality the superior evidence. 

In the case of contracts in general, whether 
diversilateral or unilateral, the promptitude 
or freshness of the act of commemoration — of 
the act by wliich the existence and particulars 
of the contract are placed out of the reach of 
oblivion and misrepresentation; and in the 
case of diversilateial contracts, the mutuality 
of the recognition — the ground afforded for 
the persuasion that the correctness and com- 
pleteness of the picture given of the trans- 
action by each, has been acknowledged by tlie 
others — these are theeireiimstancesby which 
the preference given by these lawyers to what 
they have called written evidence (viz. in the 
case when so it is that they have bestowed 
upon it this preference) can alone, in so far as 
' it has been given by tlicni, bo justified : these 
are the grounds on which, in so far as reason 
has had any*share in the production of it, it 
appears really to have been built by them. 

Of what has here been distinguished by the 
name of preappointed evidence, these are the 
characteristic properties ; hut of the various 
species of which is composed the heteroge- 
neous mass of evidence which by them has 
been lumped together and confounded under 
the common appellation of written evidence, 
these are not the common properties : ex- 
pressed at some undistinguished point of time 
or other, by the characters of which a mass 
of writing is composed, — this is the only pro- 
perty appertaining in common to their written 
evidence : and this is a property by which no 
species of evidence whatever is capable of 
lieing distinguished, since there exists not any 
individual article of evidence whatsoever, in 
which it may not happen to it to he iound. 
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CHAPTER XVI. 

PREAPPOINTED OFFICIAE EVIDENCE. 

§ 1. Transactions of offices at large^ considered 
as subjects of Preappointed Evidence. 
Every office, in which written documents of’ 
any kind are kept, is a repository, and with 
few or no exceptions, more or less a source 
of preappointed evidence. In that character, 
service in some shape or other was in such 
situations rendered to the ends of govern- 
ment, while the art of applying permanent 
signs to the giving expression to ideas was 
most rare ; and since the art of multiplying 
those signs in so indelinite a degree by the 
operations of the press has come into use, the 
field of preappointed evidence has thus re- | 
ceived a degree of expansibility to which there 
are no bounds. 

In this way, whatsoever *is produced, is 
always so much better than nothing. But in 
the doing of it, — for the doing of it as cor- 
rectly, completely, and usefully as possible, 
four points require to be attended to: — 

L What the uses are to which such evi- 
dence as may be found derivable from these 
sources may be capable of being rendered 
subservient; ‘2. On what principles a just 
estimate may be formed of its trustworthiness 
and probative force ; 3. By what means its 
trustworthiness may be most effeetually per- 
fected and secured ; 4. By wliat means, in so 
far as it is useful, and its uses not outweighed 
by preponderant inconvenience, the quantity 
of it may be most extensively increased. 

1. Uses of official evidence. Direct and 
collateral; — under one or other of these t^yo 
heads, may be placed, it is supposed what- 
ever uses such evidence can be made subser- 
vient to. 

To the head of its direct uses, may be re- 
ferred all such either the chief manager or 
managers in the office itself that is in ques- 
tion, or any persons that have dealings with 
it, whether in the character of private indi- 
viduals, or in the character of public func- 
tionaries belonging to any other offices, stand- 
ing whether in a superordinate, co-ordinate, 
or subordinate capacity, in relation to it, may 
in the course of those dealings be enabled to 
derive from it. 

To the head of collateral uses, may be re- 
ferred, in the first place, judicial uses, viz. 
any which, on the occasion of a cause or suit, 
it may be found applicable to in the hands of a 
judge, acting as such. In the next place, the 
statistic uses, — such uses as it may be found 
applicable to in the hands of the legislator, 
acting as such ; and which, under this same 
name, have been already mentioned. 

To the head of its judicial uses, besidefts 
such as are casual and miscellaneous, may be 
referred, that of affording eventual documents 
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for the eventual indication, demonstration, and 
thence, in a more or less considerable degree, 
the actual prevention of any such transgres- 
sions, of winch the office itself is, by the na- 
ture of the business carried on in it, rendered 
liable to become the source, or ift least the 
scene. 

2. Trustworthiness of official evidence, how 
to estimate. For the purpose of forming, on 
any occasion, an estimate of the trustworthi- 
ness of official evidence, the following consi- 
derations may perhaps be found not altoge- 
ther without use : — 

Pre-eminent responsibility — viz. in what 
may be termed the beneficiaU sense of the 
word responsibility — pre-eminent responsi- 
bility presumable impartiality, i. e. exemp- 
tion from the action of sinister interest : — 
these, with or without the addition of pre- 
sumable superordinary moral and intellectual 
culture, may be mentioned as being, in a si- 
tuation of the sort in question, the principal 
efficient causes of pre-eminent testimonial 
trustworthiness. 

Such being, in the sort of situation in ques- 
tion, the causes from the operation of which 
testimonial trustworthiness may naturally be 
expected to receive increase, neither should 
those circumstances, if any such there be, 
which present themselves as operating in la- 
lation to that quality, in the character of draw- 
backs, be overlooked. 

Whilst, in the henefieial sense of the word, 
responsdulity, as above, in the sort of ele- 
vated situation in question, is naturally raised 
more or less above the ordinary pitch, in the 
burthensome sense by which alone it operates 
as a secuiity fur such trustworthiness, it is 
apt to he depressed below the ordinary pitch. 
Tliough ill the situation in question a man 
has mo.. ?to lose, he is less in danger of being 
made to lose : magnitude oi eventual suffoi- 
ing is increased, probability is diminished. 

By the extensiveness, by the intricacy, by 
the scientific nature of the business — by all 
or any of these causes, if there be delinquency 
to any extent, detection, to any such effect as 
that of producing general notoriety and con- 
sequent disrepute and exposure, may to any 
degree be rendered difficult and improbable, 

* Beneficial., viz. the sense in which a man 
IS considered as furnished and endowed with a 
correspondent quantity of the matter o f good, 
and in respect thereof rendered capable of being, 
by means of eventual privation, subjected to a 
quantity of punishment greater than that to which 
a man less favoured by fortune stands exposed. 
By the burthensome sense of the same word, may 
be understood the sense in which, whether by the 
provision actually made in the way of punish- 
ment, or other burthensome obligation, or by the 
eventual probability of detection, a man is con- 
sidered as being, with reference to this or that 
other person, or to persons in general, more likely 
to be subjected to any such burthen. 
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while in that same situation, if it be in a cer- 
tain mode and degree elevated, exposure may 
take place, and still neither punishment, nor 
50 much as disrepute, follow. 

Junction of the official person in question 
with a set of colleagues, in the form of a 
hench^ a boards an assemhhj^ a hodi/ corporate. 
In this case, the above three drawbacks ope- 
rating in the same or different degrees of 
force, may all of them be found combined. 
By the consolidated power and influence of 
the whole body, each member is secured from 
punishment ; — by multiplicity and privacy, 
each is even screened from shame — shame 
not seeing which to fix upon. 

By the irresponsibility of the superior offi- 
cers on the bench, or at the board, joined to 
the abstniseness of the matter and the non- 
publicity of the facts, in like manner in the 
situation of individual and subordinate olTi- 
«'».ers under the bench or the board, falsity 
K'^ing screened fiorn det4'ction, thence from 
punishment and from disrepute, the untrust- 
vvoithiness incident to the superordinate situa- 
tion may thus extend itself to the subordinate 
functl'mary, who, being supposed to be sufli- 
ciently w'ell looked after by his superiors, is 
the less looked after by the public eye. 

Of the pitch to which, by the operation of 
the above-mentioned causes, testimonial un- 
trustworthiness, in the case of an official 
body, is capable of being screwed up, the 
evidentiary instruments of which, under the 
technical system of procedure, the great judi- 
catures are the sources, afford an example no 
less melancholy than instructive. 

In no instance, perhaps, in the compass of 
the same quantity of testimonial discourse, 
is mendacity found in so large a proportion 
as in that sort of composition, which, under 
the name of a record, on the occasion of every 
suit at common law, is, or at least ought to 
be made up, and that under the direction of 
English judges. Undi^tingllishable from the 
flood of mendacity and nonsense in which it 
is drowned, what little of truth there is in 
it, serves rather to increase than diminish the 
deceptious quality of the whole mass. Whilst 
sinister interest has made up the false tale, 
and irresistible power has pronounced it su- 
perior to contradiction, * effrontery has not 
scrupled to ascribe to it a degree of infallibi- 
lity* vying with that which, under the gloom 
of more mysterious terms, has been claimed 
by falsehood and nonsense on other ground, 
and in other shapes. 

In few, assuredly, if in any instances, can 
mendacity have been employed to more per- 
nicious purposes, — if so it be, that to depre- 
dation, to denial of justice, to oppression, to 
confederacy with dishonesty on both sides of 
the cause — confederacy not the less efficient 
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for being so successfully disguised — all prac- 
tised by dint of irresistible judicial power — 
the epithet pernicious may without impro- 
priety be applied. 

By the indignation of that public at whose 
expense it has been practised, immorality in 
so galling a shape should naturally, it may 
have been expected, have been long ago driven 
off the stage. But, the only situation from 
which any peep behind the ciu’tain is obtain- 
able, having naturally and constantly been 
filled up by interested supporters, and the 
unlearned spectators having been to such a 
degree deluded as to have been made to look 
upon the vice as being subservient or even 
necessary to justice, — hence it is, that instead 
of reproach^ the immorality has ever hitherto 
been, and need little fear the not continuing 
to be, covered with applause. 

If in no other sort of official situation the 
same causes of irrC>sponsibility, as opposed to 
responsibility in the burthensome sense, and 
thence of testimonial untrustworthiness, are 
to be seen combined and operating with sucli 
mighty force ; yet in many another official 
.situation, howsoever in degree the effect may 
be inferior, in specie it can scarcely fail to be 
the same. 

Sinister interest absent — thence impartia- 
lity perfect, — intellectual qualification com- 
petent — the information drawn immediately 
fiom the source, i. e, from the very seat of 
perception, and by the united power of the 
several securities for correctness and com- 
pleteness extracted in the best shape, — these 
are so many requisites, the concurrence of 
which is nccessnry to the composition of a 
certain degree of testimonial trustworthiness 
out of office, it will scarcely be less necessary 
in office. 

In the case of official evidence, so ftir as 
concerns that occasional use (which has above 
been distinguished by the nanic of the judi- 
cial,) not merely an ordinary, but rather a 
superordinary /legree of testimonial trust- 
worthiness, is, it must be acknowledged, the 
natural state of things. But, though most 
frequently, it cannot with any reason be ex- 
pected to have place in every instance : and 
the error would be a mischievous one, it be- 
cause, in ninety-nine instances, the applica- 
tion of those securities be not necessary to 
justice, in the hundredth, in which it is ne- 
cessary, it were to stand prohibited. 

The official recordator or deponent, has he 
anything to gain by misrepresentation ? If 
yes, then so it is, that for the reason above 
brought to view, his statement is less trust- 
worthy than that of an individual not in of- 
fice, whose character is unknown. 

So far as Concerns official transgression in 
eveTy shape, on the part of any official per- 
son belonging to the office, — so far, in the 
character of evidence, whether for the use of 
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the administration-in-chief, or for the use of 
the judge, an ofTicial instrument or entry 
seems less likely to be impartial, and in so 
far less trustworthy, than a statement made 
by a person at large. 

3. Trustworthuieas in official evidence — 
how to secure it. — Included in the faculty of 
making the most effectual provision, in the 
best manner, for securing, in an olheial as in 
any other situation, the quality of trustvyor- 
thiness to evidence, is that of forming a just 
estimate of the degree of trustworthiness 
actually appertaining to any given lot or ar- 
ticle of such evidence. 

In the following practical rules, an attempt 
is made to compass both those objects — the 
one of them through the other : — 

. Rule I. In official as in other evidence, 
look out for the causes of inferiority or in- 
tirmity that apply, as ahoye, to evidence at 

large ; viz. 1. Whether the matter of fict 

attested be not the principal matter of fact 
itself, but another considered as evidentiary 
of it; in other words, the evidence} jwt di- 

rect but circumstantial ; 2. If the inrormation j 
there given be not original, note in this case,’ 
as well the nature and {losition as the iiuni- 
ber of the media iiitcrpo'^cd ; 3. If original, 
note if not scrutini/od oi not interiogated ; 
4, Observe the trustworthiness ut the wit- 
ness or witnesses in question, viz. whether 
supposed percipient, directly reporting, or 
intermediately reporting, also if such trust- 
worthiness be diminished, viz. by sinister in- 
terest, or by intellectual inaptitude absolute 
or relative. 

Rule 2. If among the facts spoken to by 
the document, there he any, by the heli\*f or 
disbelief of which, the interest of him under 
whose direction it is vYritten may in anyway 
be affected, — in this ca^e, so far as depends 
upon impartiality, superiority of tru>tw’ortlji- 
ness lias no place, — inferiority ratlier. 

Rule 3. On a judicial occa^on, for avoid- 
ance of delay, vexation, aruM’xpense, official 
ready- \\ ritten evidence may, tlioiigh urisane- 
tioiud and nninterrogated, — or even a suffi- 
ciently authenticated transcript ot it, — be in 
general received in that state ; wbieli is as 
much as to say, it may he eonsideiod as pos- 
sessing the sort and di'grce ot j)rovisionaI 
trustwortliiiiess sufficient for that purpose. 

Rule 4. But if, on any of the grounds above 
mentioned, reason appear for suspecting it of 
deceptions incorrectness or incompleteness, 
the corresponding secunties employed in other 
cases for perfecting and securing testimonial 
trustworthiness, ought not to be witliholden 
ill this case. 

Rule 5. On the part of any party inte- 
rested, the declaration of a desire to ^mse 
application to be made of those securities to 
the article of official evidence in question, 
ought to be considered as sufficient proof of 


the justness as well as of the existence of 
such suspicion ; nor, except on the distinctly 
alleged ground of preponderant delay, vexa- 
tion, and expense, ought it to be in the power 
of the judge to refuse it. 

Rule 6. Although the trustworthiness of 
the individual in question he at the highest 
pitch, yet, for the purpose of relative com- 
pleteness as well as correctness, interrogation 
may be not the less necc'^sary. 

Rule 7. Though in the case of this or that 
sort of official document, the information fur- 
nished by it he in a greater or less pioportion 
constantly false, yet by such falsity, the uti- 
lity of it in the character of evidence will not 
lie destroyed, if by application of the appro- 
piiute instruments of extraction, true infor- 
mation be obtainable by means of it : — just 
as, from the month of a necessarily menda- 
ciously disposed examinee, — for example, in 
a criminal cause, a guilty defendant, — false 
information assists #)ften*in leading to the 
discovery of true. 

Rule 8. For the use of the administrator- 
in-chief and tlie legislator, tor securing tlie 
eoric’ctne^s and coinjileteness ot the state- 
ments iclative to matters of fact, look out 
on each occasion for percipient witnesses in 
competent and convenient number, and by 
tliein or one of them let their names in that 
character he written upon the Rice of the do- 
cument; it in tlie cliaiactcr of supervisors the 
names of any other persons, not being per- 
cij)ient witnc'^^es, he inscribed, let them in 
like manner he inscribed by the parties them- 
selves, distinguishing the obaiarter in which 
such their attestation is subjoined. 

Rule 9. In the case of a transcript, in a 
determinate place at the bottom of each page, 
lei the scribe write bis name, with the year, 
montli, and day, and the \vord scripsit, or 
some wmid of the ' ke import, i. the end of 
it; and so if to the same prge there be more 
dates or more sciibcs than one. 

By this means, each scribe will be rendered 
responsible for the correctness of his script, 
and the quantity of service lendercd by each 
will, upon occasion, be exactly visible. 

Rule 10. In cases where, on a particular 
occasion, order for tlie writing of a sciipt is 
given by this or that officii person in paiti- 
cular; for fixing the responsibility upon that 
person, it may he of use that a designation 
of the {lerson by whose order it was written 
should moreover be subjoined. 

Rule 11. When, in case of error, correc- 
tion is applied, let it be performed in such 
manner that the state of the sciipt antece- 
dently to the correction may still appear: — 
viz. in the rase of omission, insert the omitted 
w'ord in a place over the line, with a mark 
underneath : in case of redundancy, mark the 
redundancy by cancelling the word, but so as 
not to obliterate it : and in like manner, let 
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substitution be pcrtormed by the cancelling 
of the one word, and the insertion of the 
other, as above. 

In this way, without a direct and discover- 
able forgery, no alteration will be capable of 
being made to an unknown effect on an un- 
known occasion, by an unknown hand. 

If the securing to evidence in general, in 
the most effectual manner, and in the highest 
practicable degree, the desirable properties 
ofcorrectness and completeness, be a fit object 
of the legislator’s care, — so in particular will 
it be in the case of official evidence — in the 
case of all such evidence of which in any line 
of public ollice oflicial situation is cither the 
repository or the source. 

For sccuiing correctness and completeness, 
or in one word, triistivoi thiness, to evidence 
in this instance, what then shall be the means 
employed in this case"'* The same as are em- 
ployed in the instance of other evidence. 

But official evidence, being the evidence of 
official men, has, in official men, found the 
persons by whom the task of adjusting the 
course to be taken in relation to it has been 
executed! and with them the main object has 
naturally been rather to cause it to be re- 
garded as invested in tlie highest degree with 
the respectable qualities in (juestion, than to 
cause it to be really [losscssed of them. 

Accordingly, though in (he character of 
original information, in addition to what has 
been said, and wluit remains to be said under 
this head in relation to evidence at large, any- 
thing that could be said in i elation to official 
evidence in partiiailar, might, not without 
reason, be regarded as repetition and super- 
fluity; yet in the way of memento, at any 
rate, if such as has just been intimated be 
the natural propensity to turn aside troin it, 
it may not be altogether without its use. 

Between evidence at large, and official evi- 
dence, one material distinction lequires in this 
place to be held up to notice. In the case of 
evidence at large, the public functionary for 
whose use — and, in this case, for whose use 
alone — it requires to be collected, is the 
judge ; the use made of it by the judge is not 
merely the principal use, but the only use to 
whiidi, except in the collateral way above 
spoken of, it is applicable. 

In the ease of official evidence, on the con- 
trary, whatever use may come to be made of 
it by the judge is but occasional, accidental, 
collateral. The person, from its reference to 
whose service it derives its most direct, most 
important, and only constant use, is the chief 
ruler of the department or combination of of- 
fices in question. 

In this case, and in this situation, the mass 
of evidence habitually furnished by any such 
office is neither more nor less than the pro- 
duce of the system of book-keeping pursued 
in that same office. 


7o 

This* being the case, what are the ends to 
which a system of that sort, considered in 
the most general point of view, and with 
reference to offices in general, ought to be 
directed ? 

Upon a second glance, this question will 
be seen naturally to divide itself into two 
branches : — 

1. What is the general description of the 
operations themselves, that in the situation 
in question arc habitually carried on? 

2. What are the means proper to be em- 
ployed for furnishing at all times a correct 
and complete conception of what has been 
the nature and character of tho'^e opera- 
tions? 

1. Answer — to the first of these two 
questions. In each department, and each 
office of that department, the system of ope- 
rations carjied -on ought to be such ns pro- 
mises to be conducive in the highest degree 
to the end or purpose for which the depart- 
ment or office was instituted, and from which 
is derived the warrant for the expense charged 
on the public by and for its maintenance and 
support. 

*2. Answer — to the second of these two 
questions. In eacli department, and in each 
office, the mode; of book-keeping pursued 
should be siieli as is in the highest degree 
sul)servient to the following ends or pur- 
poses, VIZ. — 

1. To afford, by permanent documents, for 
the use of all persons having need to be made 
a(‘quainted with the business carried on in 
the office, as clear a conception as possible of 
the several o|)erations actually performed in 
that same office. 

2. To present to view, in as clear and in- 
structive a manner, as possible, the relation 
which, in the way of sidiserviency, each sucli 
operation bears to the common end or purpose 
of the office, including, on tfie one hand, the 
nature and value of the service rendered by 
it ; on the otliier hand, the labour and expense 
by which that service is purchased. 

3. As to what concerns the persons whose 
labour is employed in the performance of the 
several operations, — to present to view, in 
like manner, a conception of the manner and 
proportion in which their respective labours, 
supposing the*m applied in the manner and 
quantity expected and required by the rules 
and constitution of the office, contribute 
to the rendering of that aggregate mass of 
service ; also, a conception of the degree of 
punctuality with which such their respective 
duties are fulfilled ; — or, to speak more pre- 
cisely, of the quantity by which their respec- 
tive labours respectively fall short of the 
quantity so expected and required. 

In a word : — 1. The merit and demerit of 
the system ; 2. The merit and demerit of the 
several persons employed in the execution of 
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it. Such, considered in the most general point I 
of view, are the objects, to the display of J 
which the system of book-keeping pursued | 
in each department or office ought to be di- 
rected. 

Considered upon the general principles of 
reason, so plainly obvious may these sugges- 
tions be apt to appear, that the number of 
them may he esteemed superfluous. Yes, — 
if they were as generally conformed to, as 
when considered in tliis point of view they 
appear obvious. 

Unfortunately, their obviousness is not 
more conspicuous tlian, upon an inquiry into 
the actual state of things, the neglect of ibein 
will be found. 

On every such occasion, custom, not ica- 
‘ the standard referred to ; by confoi mity 
or disconformiiy to wlueli, the propriety of 
every act and operation is judged of and mea- 
sured. 

Why? Because by every deviation from 
custom — by every deviation by wliich the im- 
provement of the business, and tlio more per- 
fect fulfilment of the public end and purpose 
of the oflice is aimed at, the private and per- 
sonal interest of a proportion, more or less 
considerable, of the persons belonging to the 
office, is injured : for even if, by the improve- 
ment or supposed improvement, noemolument 
lawful or unlawful, avowed or unavowed, 
would he taken from them or any of them, 
additional labour in soiue shape or other (Mh- 
not fail to be imposed. 

§ 2. Transactions o f Judicial OJjices. 

Beside that which offiees in general afford, 
judicial offices afford evidence of a sort pecu- 
liar to themselves. 

That which, in a judicial olfiee, is viewed 
nh extra under the name of evidence, is or- 
dinary^ wot preappointed evidence. Of that 
which in tliis .place calls for consideration 
under the xuxmQ judicial official evidence^ or 
more shortly judicial evidence ^ that alone is 
preappointed^ of which the olfiee is not only 
the repository, but the source. 

Instruments mn\ entries : to one or other of 
these two beads will (it is supposed) be found 
referable the several constituent parts of the 
aggregate mass of this species of olficial evi- 
dence: written instrument^ delivered in, 

and minutes or entries made of the several 
operations performed ; — performed by the 
several actors in the judicial drama. 

That which an instrument necessarily re- 
cords and shows, is its own tenor, the date of 
it included : — those things which it does not 
of itself record, — are, the fact of its being 
delivered in, the date of the delivery, together 
with such other operations as may happen to 
be performed in relation to it. 

From one and the same article of judi- 
cial official evidence may result, to so many 


different descriptions of persons, so many 
different uses: — I. To parties and their re- 
presentatives, in respect of the suit on hand : 
of this sort are the uses which, in the present 
instance, fall under the denomination of the 
direct uses: — II. To persons at large, in re- 
spect of any future contingent suits, to the 
purpoh>e of which, the same facts, or any of 
them, may require to he established : these 
may be considered as forming one hiancli of 
the (-(dlnteral uses: — 111. To the legislator, 
in the chaiacter of an eventual component 
part of that fund of information, the use of 
which is to serve as a basis for any such ul- 
terior regulations, as from time to time may 
in his view promise to be conducive to the 
ends of justice: — and here may be seen an- 
other of the eollater.il uses of this speeies of 
evidenee, viz. statistic uses. 

I. I. To form the ground for ulterior ope- 

rations oil the same or the opposite side 
2. To show whether the instrument or ope- 
ration itself were proper or no, i. e. has been 
conformable to such rules as have been laid 
down for the compo'^itioii or perfonuaiice ot 
it; 3. In ease of impiopricty, to alford a 
ground for the application of the matter of 
satisfaction or of punishment, or of both, ac- 
cording to the exigency of the case. Under 
this head seem cognizcible the purposes to 
which, in tlic suit in question, the recorda- 
tion of the instrument or operation promises 
to he necessary or siiliservieiit. 

11. With regard to tlie futuie contingent 
suits of future contingent litigants, the best 
etfect plainly is the prevention of their exist- 
ence ; the next best, the prevention as well 
of misdecision on the occasion of them, as of 
this or that avoidable portion of delay and 
vexation or exjieuse to which they might 
otherwise have given rise. 

Under the natural, under the tutelary sp- 
teni of procedure, the radical operation which 
at or near the outlet, except in any such par- 
ticular circumstaiiccjs as may have rendered 
it physically or priuleiitially impracticable, 
will fall to be recorded, will of course be the 
appearance of both or all the parties, face to 
face, ill the presence of the judge : thereupon 
the decision itself, viz. the final decision, or 
the circumstances which, creating a demand 
for delay, prevented for that time such deci- 
sion from being pronounced. 

Under the technical, under the predatory 
system — under the system which has hud for 
its object and effect a too successfully dis- 
guised despotism, and under favour of it that 
aggregate of overpaid places and sinecures — 
that excessive and misapplied mass of emolu- 
ment, of which the particulars, the services 
and the shapes, have elsewhere been displayed 
under this system of regulated pillage, ' the 

• 27th and 28th Finance Reports, 1787-8. 
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performance of that essential operation hav- 
ing, in pursuit of those sinister objects, been 
universally eluded, the ulterior operations 
to he recorded have been all such os, for the 
profit extracted from and by reasons of the 
delay, vexation, and expense, pietenres have 
been found for necessitating — a series to the 
intricacy and perplexity of which tliere is no 
end. 

III. Statistic u‘?es~Uscs to the legi'^lator. 
Neither have these been altogether over- 
looked. A synoptic sketch of them has been 
prepared. But of any suggestion‘s to the le- 
gislator, the practical use depends upon the 
existence of a legislator^ — a legislator di^-posed 
to put them to use. And while by the blind- 
ness or patience of the uncorriipted portion 
of the people, the legislator is sulfei ed to con- 
tinue to take for the sole object of bis labours 
on this part of the field of law, the preserva- 
tion of those abuses, in the profit of whieh 
he has secured tb himself so large a share, 
the indication of these uses may with little 
practical loss wait for a period iiuicli more 
remote than the completion of any such work 
as the present. 

Meantime, in a succeeding chapter of tliis 
Introduction, a slight exeiiiplificjvtioii of them 
may be found.* 

§ 3. Of Laws considered as constiiiiiing the 
mailer of Preappointed Ehtdcnce. 

Of laws, under any such heads as reai^t ra- 
tion formuli tics ^ (jenninencss, fairness , — so tar 
as by fairness is meant freedom fiom external 
violence, — nothing need here be said no- 
thing that could be said would here be in its 
place : but under the head designated by tlie 
words existence^ hnoicledije of the inducements 
to observance, hnowledpe of the particulars to 
he observed, thence, in a word, possibdift/ <f 
observance, analogy and consistency concur in 
forbidding, even in this abiidgment, an alto- 
gether unbroken silence. 

When, in token of adoption, and for the 
purpose of his being subjected to the obliga- 
tions created by it, an instrument ot contuut 
is made to receive the signature of a pai t) lo 
it, unfairness^ and not without reason, is apt 
to be imputed to the transaction, if adequate 
means of making himself at all times ac- 
quainted with the particulars of the obliga- 
tions thus imposed upon him, had not been 
put into his hands. But if, in this case, by 
means of an act of adoption thus signified by 
the respective parties, the particular rules 
contained in and expressed by the individual 
instrument in question, acquire on this oc- 
casion, and now for the first time with re- 
ference to these particular parties and their 
legally connected representatives and other 
relatives, the force of law ; — at that same 

* Chap. XXIII. Safeguards. 


time the general rules of law, under and ])y 
virtue of which, in consequence of the par- 
ticular engagement thus entered into, the fate 
of the parties w ill be disposed of, and on which 
the whole of that engagement will have to 
depend, — must already he in possession of 
that same eventually binding force. 

Be it an expression of private will, be it 
an expression of sovereign will, be it a dis- 
course of any other kind, — for making bim.«elf 
more or less acquainted with their contents, 
a man lias but two wn\s — to read them with 
bis own eyes, to bear them with his own 
cars. 

For reading or hearing read the particular 
rules just mentioned, possibility is not w'ant- 
ing: wonls have been found for the expres- 
sion of them ; these words exist, and existing, 
want nothing but to be read. For reading or 
being read those general rules, on which the 
effect of those f^artieular rules so completely 
depends, possibility is Avanting : words for the 
expression of tliem do not exist: words for 
the e\pres‘'ion of tliem Iiavc been, and will 
continue to be, anxiously kept from existing ; 
and words that exist not ciinnot be read. 

In any domestic or private situation, in any 
other situation how public soever, of com- 
mand, to the man who should ex])ect to sec* 
his w'ill conformed to, — to any such man,AVcre 
ho backward in giving expression to it, iniieli 
more if, leaving it purposely unexpressed, he 
were to make (‘ITectivc provision for securing 
the inlliction of suffering, under or without 
the name of punishment, — on every occasion 
on which such industriously concealed will 
failed of being confoimed to, to any such man, 
not merely would wisdom he thought woint- 
ing, but sanity itself would be a questionable 
posse'' si on. 

'Fo the extent of a vast and indefinite por- 
tion of the field of law, so fur from giving ex- 
pression to bis will in England, not to speak 
of other rountiies. the sovereign has not so 
much as set liimself to form a will. But, in- 
stead of forming a will, and giving expression 
to it, what lias be done? lie has abandoned 
tins part of his duty to a set of men, to whom, 
in the character and under the name of judges, 
his negligence, or his craft has left the power 
of doing what little is in such hands possible 
to be done toward', ‘-upplying this deficien- 
cy towards making amends for this failure. 

To these sulisiitutes for executing this task 
with any tolerable degree of beneficial effect 
every requisite is, and ever must be, want- 
ing — adequate knowledge, adequate motives, 
adequate power, — everything. The power, 
whatsoever it be, which by them is exercised, 
is power exercised, not as power exercised 
by the legislator is, over men and things in 
classes, but over individuals : over individuals, 
and in that form of tyranny which, with the 
character of tyranny stamped on the face of 
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it, has become proverbial under the name of 
ex post facto law. Those ^^encral rules, from 
which alone it would have been in men’s 
power to receive notice and to take warning, 
it being out of tlie power of these pseudo 
legislators to give birth to ; every step taken 
by them in this cour-se is marked by iinlooked 
for sufTiMing — suffering in some shape orolher 
inflicted upon individuals to whom the inean^. 
of escape have been denied : — every step they 
take is followed, if not by the ex(;Iamations, 
by the pangs of the afllictcd, whose peace and 
comfort are thus offered up in sacrilict* to high- 
seated and hard-hearted indolence. 

In comparison ot what it would be, if this 
first duty of the sovereign were not, by this 
grossest and most wide-st i et(‘hing of all ne- 
glects, kept in a state of constant violation, 
the condition in which society is thus left, is 
as yet but a state of anarchy. 

Till the collections of published histories 
of decisions, and thence of cases liable to call 
for decision, had attained a certain degree ot 
copiousness and extent, the legist, itor (tiue 
it is) was not as yet furnished wifh the stock 
of materials necessary for such his work, — • 
matters, in a word, were not ri[)e for it. But 
so long as this symptom of immaturity shall 
continue, government itself cannot as yet, 
with propiiety, be said to be of full ag(‘ : — 
the period of complete civilization cannot be 
Baid to be as yet arrivi'd. 

In the histories of futiue ages, that [leriod 
will be dated — from what event? Fiom the 
extirpation of the last remnant of that most 
voluminous and proportion.ibly mischievous 
nonentity, whicli, with such perfect piopriety 
in one sense, with such flagrant impropriig^ 
in another sense, calls itself anuntten lam. 

§ 4. Of Dehates in Legislative and other Po- 
litical Assemblies in lohich Law is made. 

Of the subjects which present a demand 
for contemponlneous recordation, and which 
as yet have not received it at all, or if at all, 
no otherwise than from prccar^bjusly existing 
instruments, and in a more or less imperfect 
state, it would be too much on the present 
occasion to attempt giving anything like a 
complete list. 

By the all-comprehensiveness of their ex- 
tent, two sets of legally operativ'e facts, how- 
ever, seem on the present occasion to present 
a claim for consideration, such as, even in a 
work having for its subject evidence consi- 
dered in its most general point of view, can- 
not consistently remain altogether unsatislied. 
These are — 

1. Transactions of those assemblies, of the 
manifestation of whose will, law in the state 
of statute law is composed. 

2. Transactions of those persons and as- 
semblies, of the manifestation or supposed 
manifestation of whose wdll, the ideally exist- 


ing, but too really governing, nonentity called 
common law is composed. 

In regard to both these important collec- 
tions of legally operative facts, three obser- 
vations present themselves : — 

1. That, of these several collections of facts, 
as corre<-t and complete a repre>entation as 
the nature of the case admits, ought regularly 
to be fiMined and published. 

2. That no ^ucli repre^eiital ion is actually 
made. 

3. That 1 eprescntations, more or less in- 
correct and incom|)lete, are habitually suf- 
teied to be framed and published, and are 
habitually, ^. c. fieijuently, though not regu- 
larly, framed and published accordingly. 

Such being the matter of fact, theieupon 
<‘ome two altogethei natural, and in no small 
degice interesting questions: — 

1. How ha[)])ens it, that no system of cor- 
rect and complete, and thence imdeceptive, 
repro'^entation has hitherto lieen established.-' 

2. How happens it, hat the system or piac- 
tice of incoriect and incomplete, and thence 
deceptive, re()i esentation has now for a con- 
sidei.ible length ol lime had place.-' 

For the-.e two (|uestions, separate as they 
arc in tlumiselves, one and the same answer 
may '»(M-ve: that answer being ajiplicable with 
little vaiiation to lioth cases. 

Undi-r all goveimnents, the external ope- 
rations ot the governors have lieen carried on 
umh'r, have been determined bv, the internal 
and conjoint opeiatum of two antagoni/iii '• 
interests: — a public intei est coincident wi.h 
the interest ol the governed, and a sepaiate 
and conijiaiatively piivate interest of their 
own, acting in opposition to that public one. 

The conduct of each member of the go- 
verning body will, on each occasion, be deter- 
mined by that one of the twm, on which the 
circumstances of the time and the idiosyn- 
crasy of the individual, taken together, have 
concuired in bestowing the greatest degree 
of operative force. 

In geneial, in the state of things in Eng- 
land in respect of government, while the 
private and personal interest ot the members 
is still far from being brought so near to a 
coincidence with their public Jnterest, that 
is, w'ith their duty, as it might be, — -in ca^sc of 
conflict, real or apparent, between the tw’o, 
except in so far as an exception is made by a 
time of great public danger, the private and 
separate interest is that which, in the bosom 
of each individual, will find itself in greatest 
force, and it is by this that his public conduct 
will be determined.* 

* If, for example, the commencement or con- 
tinuance of a war being the question upon the 
carpet, if, upon his calculation, a hundred a-year 
during the continuance of the war, or for ever, 
will be the amount of the contribution which 
according to his calculation he will have to pay, 
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Under a despotic government, this ascen- 
dency of separate over common, of private 
o\er public interest, finds nothing to coun- 
teract it : under a mixed government it finds 
a controverting power, an antagonizing and 
controuling principle, in the spirit of the 
people, operating with a force depending 
jointly on the share possessed hy them in the 
government, and the degree of cultivation 
acquired hy the public mmd. 

Under the English con'll it ution, in so far 
as legislation and the exeicise of su|)!enie 
power IS concerned, the governing hod) has 
two branches. 

In each of them, except in so far a'> hv cor- 
rect and complete i epresentation, icpnt.i- 
tion, and through reputation power, appeal" 
likely to he preserved or gained, it is the 
interest of each member that from correct and 
complete represent. ition his speech and his 
vote should (as often, and in so far as it is 
likely to present itself to the jiuhlic eye, as 
h.iving been dictated Ijy sinister interest as 
above described) stand as eirectually protect- 
ed and screened as possible. 

In this view, the most favourable of all j 
possible arrangments is that in which, being- 
buried in nttei and inijienetrable daikne^s, 
as under the constitution of Venice, no re- 
presentation at all is ever given of his dis- 
course. From that point ot perfection, the 
arrangement in i elation to this head degene- 
rates and fills off by numeious but dillicultly 
distinguishable degrees, till it has sunk to that 
state of things in which, eveiy thing being le- 
presented exactly as it ha[)[)ened, every man 
(for in a political and deliberating assembly 
the only works are words) every man is by 
every other man judged of by his woiks. 

At present, though in point of light, in so 
far as light is capable of being created by 

(and if in his calculation not only the amount of 
his own share in the burthen, but the interest 
which m the way oi sympathy he takes in the a- 
niount of such part of the burthen as will have 
to be borne by his private and particular connex- 
ions of all sorts be taken into the account,) if Ins 
expected prolit by the war be eipnil to 0, and no 
particular gust of passion intervene, to drive him 
from the pursuit of what appears to be his lasting 
interest upon the whole, — he will be against the 
war, and what infiuence iiT may happen to him 
to possess, will be exerted on that side. Rut if, 
while to the amount of £100 a-year loss by war is 
calculated upon as probable, prolit to the amount 
of £1000 a-year, accompanied by equal or cor- 
respondent probability, presents itself as about 
to be secured to him by the operation of the same 
cause, — the man being an average man, not par- 
ticularly known to you, — no consideration can 
warrant, nor can anything but mere mental weak- 
ness produce in you any such expectation as that 
peace will find in him a real advocate, or that whe- 
ther he himself be or be not aware of what passes 
within him, his conduct ‘will have for its deter- 
mining cause, anything but the balance of profit 
and loss above brought to view. 


usage acting in opposition to manifest general 
interest, under the semblance and cloak of a 
representative body, of the members of whieh 
all are pretended to he, and some are really, 
deputed by the people* they are said to re- 
present, the country is governed by an oli- 
garchy, ill a proportion sutlicient, could they 
agree among themselves, to substitute for the 
present constitution of England, the quondam 
constitution of Venice; — yet, on the other 
hand, in point of prudence, things are come 
to that pass, that so to order matters, as that, 
of the diseourses there held, no representation 
at all shall transpire is, generally speaking, 
I’lquited either physically, or if not physically, 
prudentially at least, impracticable. 

This point being given up, what remains 
is, so to Older matters as that such repre- 
sentations as tr.anspire should be, if not as 
far from being actually correct and complete, 
)et as far Irom being capable of being fixed 
upon and refcried to as being correct and 
complete, as possible. 

'I'o the members indi vidually, from this 
state of things results this uianifest and great 
advantage ot tlie discouises respectively de- 
livered iiy them : wh.itsoevcr parts are found 
or expected by them to be productive of 
geneial disapprobation, may be, howsoever 
lalscly (talschood being liy this means pro- 
tected from complete dispioof,) denied and 
disowned ; while, on the other hand, what- 
soever IS found or expected to be productive 
of a contrary elfcet, is capable of being pour- 
trayed, not simply in its own pioper colours, 
but in others as highly fiattoring as ingemiily 
can produce. 

CHAPTER XVII. 

EXTEMPORK UECOllDA I’lON , IIOW APPLlCABt E 
TO LEGALLY OPERATIVE FACTS AT LARGE. 

§ 1. Demand for llecordal'um thus applied. 
Oiu.ivioN and misrepresentation arc the dis- 
orders to vvliitih the matter of discourse stands 
exposed; against which the art of writing, 
and that alone, is capable of ap[)lying a spe- 
cific remedy. 

Take any fact whatsoever, — suppose it to 
lie of the numb(‘r of those to which the law 
(which, for the purpose of the argument, must 
itself be supposed to be of the number of 
those, of the knowledge of which the ten- 
den <7 is, upon the whole, of the beneficial 
cast) has given a capacity of legal operation, 
as above described, — misrepresentation and 
oblivion are accidents against which, by the 
supposition, it is desirable that the fact should 
be secured, viz. for and during the length of 
time, whatsoever it be, during which it is 
dejjirable tJiat such capacity of legal operation 
should continue : since it is only in so far as 
these accidents are arrested, that the intended 
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operation of the fact can continue to have 
place. 

In so far as (in the nature of it) to the se« 
veral parties, or to any of the parties who^^e 
interests are in any way liable to be affected, 
and by them known to be liable to be af- 
fected by its legal operation, the fact is, in the 
nature of it, an object of previous expecta- 
tion, a natural as well as possil)le attendant 
circumstance is — that by the joint care of 
the whole number of persons, or at any rate 
of a part of that number, the arrangements, 
whatsoever they may be, which, in the state 
of society in question, are in use to be taken 
for the prevention of those accidents, will he 
made. 

Thus it is, accordingly, in that case which, 
among those which present a demand for pre- 
appointed evidence, has uln‘ady been men- 
tioned as the case of principal importance, 
viz. the case where the Inatler of fact thus 
requiring to be observed is tlic existence of a 
legal contract, of a certain purport and tenor, 
made on a certain occasion, in virtue and 
execution of a legal power (lO'^sessed by a per- 
son or persons certain to that effect. What- 
soever, on an occasion of that sort, is about 
to pass, being, if not by all parties eventually 
about to possess, by all parties actually pos- 
sessing, in conjunction ^^ ith apposite power, 
an immediate and determinate interest in the 
result intended, and in consequence foreseen 
and looked for, — what is natural and usual 
is, that the customary and appropriate ar- | 
rangcmenls adapted to the purpose ot fixation 
and conservation as above, should accoi dingly 
with joint concurrence be made. 

But among the facts which eventually bc- 
conie possessed ot a legally opeiative virtue, 
there exist many in number, and in the ag- 
gregate stretching to mi unlimited extent, in 
respect of which any such regular and uni- 
versally agrecMl sort of provision as is here in 
question, is either in the nature of the case 
impracticable, or in point fact has never 
hitherto been made. Here, tlicn, in the held 
of duty, may be seen another path presenting 
itself to the view of a provident and diligent 
legislator. 

Upon the degree of success with which the 
application of the instrument of fixation in 
question has (in the case of a legally opera- 
tive fact of any kind) been attended, the re- 
sult of the operation of that fact is not less 
completely, and still more immediately de- 
pendent, than upon the nature of the fact 
itself. In so far as the state of the case is 
such, that in the provision made for this most 
important collateral operation, so it is, that 
among the persons jointly but oppositely in- 
terested in the seeing it made, it happens to 
any one or more not to have actually faken 
a part in the making of those arrangements, 
in the instance of every such person in whose 
instance such circumstance has failed to have 
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place, a possible cause of partiality, and thence 
of deceptions and injurious incorrectness and 
incompleteness in regard to the representa- 
tion given of the matter ot fact in question, 
cannot, it must be acknowledged, but have 
place. 

Here, then, is one cause of misrepresenta- 
tion and consequent deception, to the opera- 
tion of which every system of arrangements 
that can be devised for extemporaneous re- 
cordation, cannot but remain exposed. 

But if, for the securing of so important a 
result, no means at all be employed, the con- 
sequence is, that the fact will remain exposed 
to every possible cause of misrepresentation, 
including the particiilai cause just mentioned, 
viz. not only oblivion, but misrepresentation, 
in so far as it is to so high a degree apt to 
have place, in cases where design has had no 
part in the production of it. 

The consequence being, that for the ex- 
tenn)oraiicoiis recordation of miscellaneous 
and casual legally operative facts, any system 
of recordation is better than no system at all: 
and thereupon what remains for consideration 
is, — by what sort of shape a system of ar- 
rangement'', having this object in view, may 
be most etreetiially adapted to its proper ends. 

Even under the existing s}Stem of exclu- 
.sion, the })articiilar cases of exclusion con- 
tained in it excepted, no man, how great 
soever may be in reality his trustworthiness, 
is cither excluded or exempted from offici- 
ating, when the time comes, in the character 
of a deposing witness. There is no man, 
therefore, in whose instance, at the verymo- 
nieiit, or as near as possible to the very mo- 
ment of jiercejition, it is not manifestly of 
use, that in so far as prudentially as well as 
physically it may happen to be practicable, it 
will not be, for the purposes of truth and jus- 
tice, desirable that this specific against mis- 
representation as well as oblivion shall be 
employed. 

Suppose the security in question not ap- 
plied, tile testimony of the individual in 
whose person, in the character of a percipient 
witness, the capacity has place, of furnishing 
direct evidence of the fact, in the character 
of deposing witness, continues, down to the 
very instant of deposition, exposed, and with- 
out any more safeguard at one time than an- 
other, to the influence of whatsoever causes 
of seduction, and consequent deceptious in- 
correctness and incompleteness, the situation 
and interior character of the witness stands 
exposed. Suppose this security applied/ and 
the representation thus given of the fact ex- 
empt in any given degree from deceptious in- 
correctness and incompleteness, then, and in 
this case, from the moment the memorandum 
in question has been placed out of his power, 
any sinister interest by which he might be 
prompted to give any such subsequent repre- 
sentation of the matter as should in any 
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degree bt, in point of correctness and com- 
pleteness, inferior to such antecedent repre- 
sentation, would find in it a manifaitly for- 
inidiUile and probably victorious body of 
counter-evidence. 

§ 2. Principle on which a supply for this 
demand may be grounded. 

Happily, on this occasion, the legislator, if 
prepossession and bad habit will suffor him to 
’avail himself of the means which oiFer them- 
selves to his hands, will find his endeavours 
not ill seconded by the nature of the c.ise 

Of every man by whom, with a view to any 
judicial purpose whatever, a mass of evidence 
is prepared, it is, or at least is thought by him 
to be, for hi.s interest that such evidence shoiihl 
obtain credence: for without such persna>iion 
the act thus performed by him would be with- 
out a motive — an effect without a cause 

The probability which the mass of evidence 
in question has of obtaining ciedence will be 
us the apparent and supjftiscd trustworthiness 
of the person of whose testimony it is eoni- 
posed. Whosoever, therefore, is the sort ot 
person who, by the person by or on wliobo 
account the evidence in question is in con- 
templation to be exhibited, is considered as 
likely to possess, in the scale ot imputed ti iist- 
worthiness, the highest place in the opinion 
of the judge, — he is the official person who, 
by the intended witness in question, supjiosing 
him to be known for such, is most likely to 
be employed. 

These observations promised, taking there- 
fore under review a number of official poisons 
of different descriptions, such as in tlie ex- 
isting state of society in question it happens 
to the ofhcial establishment to afford, lot the 
legislator, in the instrument designed for the 
notification of his will in relation to this sub- 
ject, set them down in an order declared by 
him to be the order of preference. This done, 
whosoever, without more vexation and ex- 
pense, has it in liis power to obtain this ser- 
vice of the oflicial person whose name stands 
highest upon the list, will not, without some 
special reason or motive to the contrary, ad- 
dress himselfto any person whose name stands 
lower upon that same list, ' 

For the function of casual recorder (for by 
that name, it should seem, it may not miaptly 
bc designated,) a justice of the peace, a mem- 
ber of the governing body in any corporate 
town, a minister of the established church — . 
a minister of any dissenting congregation — a 
member of the financial establishment, — in a 
word, any person holding an office of any kind 
under the crown — a person exercising any 
branch of the medical profession— a person 
belonging to the profession ot the law, in the 
character of either barrister, attorney, or stu- 
dent : these may serve as examples of classes 

©f persons, who, in respect of probable trnst- 
Voi.. VI, 


worthiness, intellectual aptitude, and apti- 
tude on a moral account, consideration of 
pecuniary responsibility included, miglit in 
tlic list of the law be proposed for choice. 

Oil this, as on all other occasions, substi- 
tuting to the principle of luillification the 
principle of declaiatioii of suspicion, the le- 
gishitor may declare, that if of two persons, 
both open to a party’s choice, the one who 
ib manifestly the most lit he set aside, the 
one le.ist tit employed in his stead, in the 
undue pi efm-ence thus given, a natural and 
jii^iiliable cause of suspicion will he obser- 
vable: whilst in the mind of him, whosoever 
he may he, to whom, on the occasion in which 
tlic preappointed evidence thus rerxirded is 
proiluced, it happens to offi<*iate in the cha- 
racter of judge, its probative force will natu- 
lally and properly undergo a proportionable 
diminution. 

Ry persons in tyiy number, none of wbom 
have been the objects of such choice, should 
the same functions be undertaken and per- 
formed, no inconvenience, no confusion, no 
difficulty, will ensue. Under tlie principle of 
nullilicatioii, yes; — difficulties innumerable, 
infinite, and each of them insuperable: of all 
these extern [)orai icons registers, all but one 
would be to be pronounced void ; one, and 
one alone, good : wliicli sliall it )/e 

Hy the law as it stands at present, of tlicse 
persons tbey being by the supposition all of 
them percipient witnesses — there is not one, 
how little soever trustworthy, who would 
not, in the event of litigation, he liable to 
be called upon to testify in the character of a 
deposing witness : but with this check upon 
intentional, as well as support against unin- 
tentional incorreetness and deceptions incom- 
pleteness (or in a word against misrepresen- 
tation,) be his trustworthiness ever so low in 
tin* s(*alo. There is not one of them whose 
trust w'orthinoss would not hy this security 
he raised to a higher level than*what it would 
otherwise occupy. 

No doubt biPt that, under this arrangement, 
and notwithstanding this ariangeinent — say 
even in coiiseipieiicc ot this arrangement — so 
it might he, that on this or that occasion, for 
this or that purpose, in the shape in question, 
the sort of preappointed evidence in question 
might be fabricated. Rut what if it were? 
Reing by the supposition false, and in (loint 
of intention of a deceptions tendency, the be- 
ing an object of suspieion is a lot from which 
it would ncvei find so much as a possibility of 
escape. Any plan of intended deceit, — where, 
then, is the advantage which, from the pro- 
posed arrangement in question, it would be 
possible for it to receive ? Suppose no such 
means of fixation inexistence ; without it, the 


leiigth of time during which a plan of flibri- 
eatiofi may carry on its operation free from 
suspicion, is the whole time that intervenes 
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between the moment at which the matter of I 
fact has place, and the moment at which, if 
at all, it is taken for the subject-matter of 
judicial deposition : suppose the plan in ques- 
tion established, no sooner is the simple fact, 
viz. that by the person or persons in question, 
in relation to the transaction in question, at 
the place and time in question, — a minute 
has been made, than in the breast of all per- 
sons, to whom it happens to possess or take 
any interest in the alfair, suspicion spiinj^s 
up, and all scrutiny tliat could be wished for, 
with all its force. 

At the same time it may be observed, that 
if any such article of fabricated pre-uj)pointed 
evidence were not communicated to the par- 
ties interested in it, at or near to the time at 
which the event to which it purported to re- 
took place, it would scaiccly have the 
least fiance of being received as evidence. 

§ 3. hv^cedenls from ifiujlish and French 
Law. 

In the Eng^i^^’ code, by several statutes of 
old date, in sdi'yiil oases of delinquency, the 
disorder being of tte (‘hionieal east,* power 
is given to a justice P^ace to lepair to 

the spot, and taking liis^ibservation of what 
passes, to commit to <ii^oourse 

expressive of such observ^^’*^"*^ » 
written expression so giv('“ discourse, 

the statute gives the n,‘““^ of a 

record. 

Of the principle Ir-‘0 in question, a sort of 
exemplification, -‘‘oh as it i^, may be seen in 
thos» 'nFAupie, Init not altogether ill-imagined 
Vaws. But of the boundless ocean of possible 
legally operative facts, the provision thus made 
amounts not, in comparison with the whole of 
that boundless ocean, to more than one drop. 

Under French law, before the revolution, 
this same practice, or, as it might be said, this 
same principle, had re(eived a very wide ex- 
tension, f Wheresoever, in the case of any 
species of transaction, lawful or unlawful, a 
judicatory could be assigned, ®under the cog- 
nizance of which, the nature of the fact con- 
sidered, it might be reasonably expected to 
come, in general a judge belonging to that 
same judicatory — in particular cases an official 
person of a different description — had by some 
statute or other been designated, whose duty 
it had been made to repair to the scene of 

* Forcible Entry : — Statutes lo Jl. II. c. 2: 

8 H. VI. c. fl. 

Riot; —13 H. IV. c. 7; 15 R. II. c. 2; and 
others passed in amendment of these two original 
ones. 

To this authority, both statutes add powers of 
much greater importance ; one of them, that of 
punishing the alleged offenders in pursuance of 

a judgment, from which no appeal is allowed, j 

On this head a few more words presently. <* 

•f Diet portatif de Jurisprudence. Paris 17f53. 
Tit. Proc^- Verbal 


action, and there upon the very spdl to make 
a sort of statement, or record or report, of 
whatso#ver material facts presented them- 
selves to his senses in the character of a per- 
cipient witness. 

A record of this kind was termed a proecs- 
verbal, — verhaliscr was the verb by which 
the act of making it was designated. In the 
character, as was sufficiently manifest, of a 
security against misrepresentation, as well in- 
tended and studied, as casual and unintended, 
such was the importance attached to the cir- 
cumstance of piornptitudc, that by a general 
rule it was provided that every such state- 
ment should, from beginning to end, be com- 
mitted to writing upon the spot. 

Such was the rule ; though for enforcing 
it the punishment einjdoyed was, as usual in 
such cases of official delinquency, of flic wfs- 
seated kind. The sort of punishment distin- 
guished by the term nullifieatioii : the official 
person the offender, tlie person punished, not 
he but this or tliat individual by whom the 
odence could neither be conmiitted, nor could 
have been prevented. 

Ill all these instances, as, time and place 
being considered, might well be expected, 
power has gone much beyond the mark, at 
least beyond the mark wliieh, in the above 
suggestion, has been stated as the proper 
one. 

In the oldest of the two English instances, 
a single justice of the peace, to the function 
of wifness pcrcipienf, and thence deposing 
witn(‘^s as tlicrcin appointed, is made to add 
that of judge, side judge ; and from the judg- 
ment so passed by him, no appeal is allowed. 

In the next, still the same accomplished 
despotism : only, instead of its being given 
in an entire state to one, it is divided among 
three. J 

Under French law, in several of the in- 
stances, those of tax-gatherers in the number, 
the sort of preufipointed evidence thus framed 
was required to be received in the character 
of conclusive evidence. In this way, saving 
possible contestation between A and 13, which 
of them should be considered the one true 
man, the power of the judge was, though in 

a disguised state, and under another name, 

and but the more effectually for being dis- 
guised, — bestowed upon the witness himself. 

13y application to a court of equity, you 
in certain cases have an examination of wit- 
nesses in perpetuam rei memoriam. 

13y this instrument, in so far as the use of 
it extends (for the not giving to it a wider 
field of action has been an oversight,) the 
purposes of the inventors are served with the 
usual fidelity: those of justice, and whoever 
has need of justice, with the usual faithless- 

X Two justices of the peace at least, and the 
sheriff 
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ness. In regard to the field of action, its 
limits are the same as those of a court of 
equity. Whatsoever may be the limits of 
a court of equity ? No ; not exactly so, not 
quite so extensive : — file your bill, and one 
of these days, and in your own particular 
case, some day or other, you will know, or 
you will not know, what they are. Delin- 
quency, at any rate, delinquency is not in- 
cluded in them in any : say rather — for this 
is always safest — is included in them, if at all, 
scarcely in any of its shapes. 

Be the purpose what it may, to this pur- 
pose, says the Practical Register in Chancery, 
a book in its day of high authority, no wit- 
nesses shall be examined but the aged or im- 
potent. By this time, very likely it may be 
in some cases* otherwise ; but in so far as it 
is so still, note the result. A remedy allowed, 
and the application of it confined to a stiite 
of things in which, upon the face of it, the 
probability is, that the purpose will not be 
answered by it. • 

If he be not impotent (whatever may be 
here meant by impotence,) the person must 
be aged : — would you know whether your 
wished-for witness be suificiently aged ? If 
you have a few hundred pounds more tlmn 
you know what to do with, file your bill ; 
and if you should happen to outlive the suit, 
you may perhaps know. Would you wish to 
know before your money is spent? Apply to 
the nearest astrologer : for five shillings he 
will give you as well-grounded an assurance 
as it is possible for any learned adviser to 
give you, for as many guineas. 

Wheresoever quantity is concerned, it is 
among the properties of judge-made law — 
equity shape, as well as common-law shape — - 
to be incapable of drawing lines ; i. e. in other 
words, of serving in any person’s case in the 
character of a guide — of guide to that action 
of which it calls itself the rule. This happy 
incapacity is interwoven in its very essence : 
and in this, which is but one out of several 
circumstances, any one of which would suf- 
fice for rendering it radically incapable of 
answering its intended purpose, may be seen 
one of the attributes by which it is rendered 
so lovely in the eyes of its professors, and so 
oppressive to all those upon whom applica- 
tion is made of it. 

CHAPTER XVIII. 

or DERIVATIVE, INCLUDING TRANSCIUPTIOU.S, 
RECORDATION, WHEREIN OF REGISTRATION. 

§ 1. Derivative Recordation or Registration^ 
its uses. 

A CONTRACT (suppose) is entered into, — an 
agreement — a conveyance — a last will made, 
— the dispositions of which it is to consist 

" • 3, P. Williams 77. 


settled, — the words expressive of those 
dispositions committed to writing : — the 
operation of writing finished, the paper, 
parchment, or other suhstratuvny on which 
the written characters stand expressed, be- 
comes thereby an instrument of contract. This 
done, by this same operation, a sort of re- 
cordation, which may be termed original 
recordation, is performed. Grounded on this, 
deduced from this, any act of recordation or 
registration (for the terms are synonymous, 
or nearly so) may, with reference to it, be 
termed derivative; — and, in so far as the 
words of the original arc copied without va- 
riation, transcriptions: as to the uses of this 
operation, considered in a general point of 
view, it will be seen that they bear a ne- 
cessary reference to the different descriptions 
of persons, in favour of whom, or at the 
charge of whom, the operation, and its pro- 
duct, may be attended with effect. 

1. To parties and their represeniativesy it 
may be of use, for security against any of 
those accidents to which, in private hands, 
it is the destiny of such originals to be ex- 
posed. 

2. To third persons, the principal use is as 
against parties and their representatives ; the 
third persons in question standing, or having 
it in contemplation to stand, in the relation 
of creditors or purchasers to one or more 
of the parties. 

To an extent more or less considerable, 
the ground of pecuniary credit being neces- 
sarily composed of the style and mode oi 
living, and a[)parent habitual expenditure ot 
the party to whom credit is given, the use 
here is — to preserve creditors from those 
frauds and disappointments which have place 
when the property to which they trusted is 
clandestinely dissipated, or without equiva- 
lent transferred to other hands. 

Not to speak ot financial uses, which, 
in so copious a stream, have un*der all govern- 
ments been derived from this source, — in 
the character 8f collateral uses, those above 
mentioned, under the appellation of statistic, 
are too obvious to require in this place any 
further notice. 

§ 2. To what Instruments applicable. 

To what instruments is this process appli- 
cable ? Understand always with preponderant 
advantage. Answer : To all in general, saving 
exceptions grounded on special reasons. 

And those reasons, — what are they ? — - 
Answer: Delay, vexation, and expense. On 
this, as on so many other occasions, by these 
instructive words the instrument is presented, 
by which, and by which alone, the line can 
ever with propriety be drawn between what 
is liseful, considered with reference to a par- 
ticular purpose, and what is useful upon th« 
whole. 
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On the one hand, the services capable of 
being rendered to justice by this operation 
being under'.tood ; — on the other hand, the 
mass of collateral inconvenience, of which 
delay, vexation, and expense, arc the com- 
ponent elernenth, being also understood : — 
which of the two quantities is to be deemed 
preponderant? Under the head of dehy may 
be considered, either the mere eonsumptioii 
and loss of time (which, however, in the c.ise 
of a person depending, as do the bulk ol inari- 
ki/id, for subsistence on some prol)t-.se(‘kmg 
occupation, is equivalent to expense,) or in- 
convenience in tlie same shape, witli the ad- 
dition of any sncii losses and disadvantageous 
incidents (including loss of opportunities of 
positive gain,) as may he liable to take (dace 
within the conqiass of that same portion of 
time. 

To the head of veiallon, inconvenience in 
those same shapes may, wbh still more direct 
and obvious propriety, he referred, it tlie ef- 
fect alone being considered, the circumstance 
of timCf f'orisidercd in the character of tlu' 
cause, he laid out of the account. So far as 
it conies uinh'r this description, the vexation 
liable to be found included amongtlie icsuUs 
of the operation in question, may be termed 
vexation at la rye. 

Vexation, in a shape in which it may he 
distinguished by the appellation of sjunal 
vexation, is that which, in the soit of case 
ill question, is liable to be pioduccd b) rZ/s- 
closurc: disclosure ot the pccuiHar\ and oilier 
domestic and yirivate conccins ot the paitics 
interested. 

As affording nn instance, in wbicli, paitly 
in respect oi' dihoj, parti} in icspi'ct of reva- 
iiou (U lan/e, the iinmnvenieiice result iiig from 
the operation in ([ucstion seems to lx* in a 
pre-eminent degree likely to he touiid jne- 
poiidcrant, tin cc species of coiit raids mav here 
i>e brought to view: — drauyfifs ou hanhns, 
hills of exchanje, and circidat my j)rvniit.soni- 
notes. 

As nffording an instance iii' which, in the 
shape special ve.i aftoiiy the sort of dtsclosare 
inseparable from the o[)eratioii is liable to he 
productive of iiieoiivenieiiee, ami that inimn- 
venieiice to he, or at least to be thought to 
be, preponderant, the ease of last wills may, 
in like manner, he brought to view. 

§ 3. The ohiiyalioii of Ileyisteriiiy, how 
en forceable ^ 

Where the performance of this operation 
is thought fit to be rendered obligatory — as, 
saving exceptions such as the above, in all 
cases where, for want of it, creditors or pur- 
chasers nre liable to be defrauded, it surely 
ought to be; — by what means shall the (ul- 
filmcnt of the obligation be provided for?. — 
and, in particular, shall nullificution be of 
the number of these means? 


Here, as elsewhere, the answer will depend 
partly upon the facility given to the operation, 
partly upon the ceitainty of the obligation 
being present to the mind — to the minds of 
those on whom, in case of non-fulfilment, the 
burthen of the .siiifering which results or is 
made fo result as a consequence from such 
failure, comes to be imposed. 

Hoinctimes improhily, rnoie ficqiicntly in- 
dolence, pcrhajis indolence or negligence, are 
the obstacles which the obligation will have 
to coiUemd with. 

Employing imnishmciit to siirmoniit the 
obstacle, common honesty, under the guidance 
of common sense, n iturally would apply the 
remedy to the person of that individual, and 
th.it individual alone, in whose tiausgression 
the mi-^idiicf found it s cause. Different, far dif- 
ferent, has bi’cn flieconisc taken by English 
lawyer-'- ^I’he transgicssion (it is manifest) 
is the transgression ot the profi ssional agent, 
manager, and advi-er . leaving him untouched, 
nullification, inste.u’l of th.it, casts the pu- 
nishmmit in cvmy case uimn sonic individual 
or otiu r in the chaiactcr of a client — upon 
him in whose instance ignorance and guiltless- 
ness are alwa\s iiatuial, igiioiance, geneially 
invincihh' and imavoidalile — upon him, or his 
still nioic hcljiless ri'prcscntati ves. 

Not that even upon the transgressing law- 
adviser the juiuishmont would hi' just, unless 
the directions weri' so clear, tliat W’llhout 
impiobitv or culpable negbgeni'c on bis part, 
traiis^i c-^sioM could not have place. Ihit, if 
the diiectious lie not intelligible, or not so 
much as communicated to the professedly 
l(‘<ini(*d few, how ''hoiild they be known to 
(lie igiioiaiit uiul heljile-'S multitude'^ 

§ 4. 7Vo’ Function,, h*i irhoiii perfunnahlc. 

If in Englind, as bel'ore the revolution in 
Fiance, the protc->sioiial agent, maiiiigcr, and 
advi-<ci, weie, nmler tlie name of the notary, 
coiisiiiiMcd upon the footing of a public oflieer, 
his odice might of itself uith great facility 
1)0 reiideied, to the purpose' of all instruments 
in which he was concerned, a sort of register- 
oifiee; — in that ease, and for that purpose, 
appropriate forms of book-keeping might by 
law he preseiibed to him, with apt penalties 
ill case of non-ubscrvanec. Transmitted from 
these dispersed and occasionally ambulatory 
oftices, to a fixed central one, duplicates would 
.at (he snine time servo to secure compliance 
to t!ie legulations, and minister to the general 
statistic purposes. 

Ill proportion as the law of contracts was 
rendered determinate, intelligible, and clear, 
parties would be enabled, and naturally dis- 
posed to exempt themselves from the expenses 
of calling in, as at present, the assistance of 
a 2)rofesf,ional notary, or the humiliation of 
begging that of an honorary one. Rut ifamong 
the instructions eontained in the nrinhwl 
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der of the promulgation-paper, on which the 
contract is here supposed to be written, the 
non-appearance of the name of a notary on 
the face of an instrument were set down as 
a cause of swipicioriy the custom of taking 
the benefit of such assistance would scarcely, 
ill that case, be expected to lose an) thing of 
that constancy which belongs to it at present. 

And surely, if by fixation and simplilica- 
tion of the service, as above proposed, tlic 
quantum of the remuneration were confined 
within the bounds of that moderation, of 
whi^h, in the nature of the case, it is not 
unsusceptible, the expense, considering the 
degree of security that might he attached to 
it, IS such as need not be grudged. 

§ 5. Quantity of Matter to he entered in the 
Jteyistry. 

Of the matter of each such instrument, 
what portion shall be sul)jectcd to this pio- 
cess? Here again^ foi the answer, recoin se 
must be liad to the so often mentioned triad. 
But for that cluster of opposing considera- 
sioiis, — the whole ; — these considerations 
taken into the account, such paits as are 
called for with a predominant eiioigy by the 
respective uses -iliove iiidicuted. 

Meantime, in and by this answer, on the 
part of an instrument of the kind in (piestion, 
the supposition of the existence of distin- 
guishable parts is involved. Unfortunately, 
any more than a mathematical point, a chaos 
has no parts. To be in respect of, and to the 
extent of, such and such of its parts, sub- 
jected to registration, an instrument must 
in its form be composed of parts capable of 
being distinguished, denominated, and num- 
bered: but, in the eompouiul of inendaeity, 
surplusage, and misrepresented truths, in 
which, in an instrument of contract in the 
English style, the small proportion of eHi- 
cieiit matter, to keep it from being intelligible 
to those whose everything depends upon its 
being understood, is dissolved and drowned, 
effectual care has been taken that there shall 
be no parts. 

§ 6. Means of securing Transcripts against 
Error. 

To possess so much as a single tran«cript 
exempt from the possibility of error, is a bless- 
ing whicli not many centuries ago would liave 
been pronounced fabulous. Means of real- 
izing this piodigy to any extent have now, 
for some years, been in familiar use. In three 
perfectly distinct modes has modern inge- 
nuity furnished the means of producing this 
desirable elfect.* 

* I. Multiplication by impression from writing. 

2. By and during the act of writing, multipli- 
cation by pens moved at the same time, by the 
same hand ; — 

3. During the act of writing, by one and the 
same pen, communicating the impression at the 


If in the article of dispatch the advantage 
should in the instance of these ingenious in- 
ventions, any or all of them, be found to tall 
sliort in any degree of what at first view might 
have been expected, the advantage in respect 
of authenticity and security surely is of that 
sort from which no defalcation can be to be 
apprelicnded from any the severest scrutiny. 

This is not the place for any such thing as 
an exposition in detail ot the tacilitios that 
might thus bo afforded to the business of deri- 
vative registration; — moderate is the share 
of reded ion that would siilliee, it is supposed, 
to render it superihious. 

§ 7. Registrar's duty in respect of Regis- 
tration. 

In so far as the interest of creditors is con- 
cerned, the extent given to the application 
of this instrument of seciiiity will depend 
upon, and be in {woportion to, the degree of 
probity tliat has place in that governing body, 
on which the condition of the aggregate mass 
of the conunmiity, on this and so many other 
paitieulars, ilepends. 

Unfoi tunately, in this country it has hecii 
found composed in no small proportion — and 
that (strange to think) upon trial actually a 
preponderant one — ot men in^vhoso eyes the 
faculty at least, if not the art, of earryingoii 
the opmation of swindling with etlect and 
impunity, upon a large seale, was too valu- 
able to be parted with. 

Under the English law of property, for 
the loiiit convenience of the members of the 
predatory profession, and of the fraudulently 
disposed individuals of the higher orders, .so 
hapj^iily are matters disposed, that, on condi- 
tion of giving to his property a certain shape, 
— on condition of laying out the profits fjf 
dishonesty in the purchase, for e.xample, of 
land,f or even keeping his property in that 
shape, — a man finds himself, to an unlimited 
amount, empowered by law to cheat his cre- 
ditors ; — By rich men calling themselves 
Christians, wifli the countenance and protec- 
tion of men of law calling tiicrnsclvcs Chris- 
tians, jewels of gold and silver are borrowed, 
and Christians are legally and regularly spoiled 
without ledress. 

Not many years ago, the question was fairly 
put. Noble lords and honourable gentle- 
men — shall they, as well as trading men, con- 
tinue in possession of the means ot cheating 
their creditors ? The answer was : Trading 
men, no : — hut in the hands of noble lords 
and honourable gentlemen, the power of 
cheating — the jus fraudandi — was a privilege 
too valuable to be parted with.f 

same time to different strata of paper, one under 
another. 

t*By 3 and 4 William IV. c. 104, freehold and 
copy^iold lands are now made liable, in courts of 
equity, to simple contract debts, after specialty 
debts are paid. 
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By any system of registration, in propor- 
tion to the extent given to it, the swindling 
licence thus established and confirmed would, 
it is manifest, he proportionally trenched upon 
and infringed. Under the principles, the tri- 
umph of which was on that occasion di'^played, 
it may be imagined what sort of rccep ion a 
plan of general registration would have met 
with. 

CHAPTER XIX. 

EXCLUSION OF LVinUNCK. — Ol'NI HAL (0\- 
SIDLIIATIONS’. 

§ \ . Modes of Erclusion, posit uu; and uepntirc. 
Shall it be admitted? — 4iall it be ex- 
cluded? Bo the supposed article of evidence 
what it may, these more especially under fhe 
praetice at present established., will naturally 
bo the first questions that Will present them- 
selves in relation to it. 

If admitted, then come those other qiies- 
tions whieh have formed the subji'cts of con- 
sideration in tlie preceding’ parts of this woik. 

If excluded, then eome two other (|uestions 
— two uU-coniprehensive questions — viz. In 
what cases'^ — and, in the several cases, for 
what causes ? 

Modes of exclusion — what are the differ- 
ent modes or 7 neans, in or by vvbich the etb*et 
thus denominated is capable of being pro- 
duced? Answer: Two: and, fiom cadi 
other they may stand distinguished by the 
adjuncts, positive and negative: — 

1. In the positive mode, the exclusion ma} 
be said to be produced when, though it weie 
proffered, the evidence w^nild nol l)t‘ sulf-Meil 
to be delivered. 

•2. In the negative mode, the effect of I'x- 
clusion may be said to be produced, in so t.u’ 
as the means necessary to the oht:iuimeu( of 
it are, eitlier jKarposely or by negligence, omit- 
ted to bo employed. 

As to the cases in which, ^ w'hether by oi 
without design, the negative mode of exclu- 
sion has place, these may, it not all of them, 
at any rate the most prominent among them, 
be comprehended under the term non-com- 
pulsion. 

The case being such, that in the character 
of a deposing witness, the services of the 
individual in question, if rendered, would or 
might have been conducive to the proof or 
disproof of some matter of fact which is in 
question, and thereby to the forming, in rela- 
tion to such matter of fact, a right persuasion 
ami consequent decision on the part of the 
judge, and that, in and by the application of 
compulsory means, those services would or 
might have been rendered, but for want of 
them have not been rendered, — the employ- 
ment of such means has by the judge been, or 
if applied for would have been purposely for- 
borne. 


Of this description is that which forms at 
least the most prominent case of negative ex- 
clusion ; and whieli, at any rate, under the 
head of exclusion, there will in the course of 
this work be the most frequent occasion to 
bring to view. 

§ 2. Mischiefs luihlc to result ft om Exclusion 
put on Evidence. 

In every ease that can be imagined — on 
every supposition that can be framed, whether 
the exclusion he or be not upon the whole 
conducive to the ends of justice, a distinct 
view of the miseliiels ot which it is liable to 
be productive, eaiiiiot be without its use. 

- 'riiat by exelusioirput upon evidence, mis- 
chief is not iiicapalile ot lieiiig pi odueed, will 
not to any jierson be matter of doubt : the 
exi’lusion of all evidence would be the exclu- 
sion of all justice. 

An arti<’le of evideiiee being given, the 
nature of the inischiet resulting from the ex- 
clusion of it will he touiul to defiend upon 
and he varied by the following eircumstnii- 
ees ; — 

1 . In relation to the matter of fact in ques- 
tion, the cause or suit, does it or does it not 
tmnish otiier evidence of a nature to opeuite 
ill lavour of tlie same side? 

2. 'Phe side from which the support, that 
wmuld have been givmi to it by the evidence 
thus taken away — is it the plaintilf ’s side of 
the cause, or the defendant’s"^ 

;3 'Phe cause, is it of a penal or a non- 
peiial nature? 

By the changes of which these three causes 
of variation are susceptihh', the variations of 
vvliic’li tlu‘ natuie of the miseliief is susecji- 
tihle will st.uid expiessed m the eight follow- 
ing eases — 

U.i'^e lirst : — 1 . Tlu' ('xeludcd evidence the 
only evidence on that side. 

2. Side deprived ot the support, t\\o plain - 
tilf's or pi oscentoi's. 

;3. N.itiire of the suit penal. Mischievous 
resull, a virtual licence to commit crimes and 
transgressions ot all sorts, in the presence, as 
well as upon the peisoiis, of all such indivi- 
duals to whom the cause ot exclusion ap- 
plies.’^ 

* It is thus that, in the Arcst India colonies, 
a freeman, on condition of concealing the enor- 
mity from other freemen — a concealment to 
winch in general nothing more than common dis- 
cretion was necessary — could enjoy the benefit, 
such as it was, of committing at pleasure all 
manner of enormities, short of murder, on the 
bodies of all persons in a state of slavery; that 
is, of all those of whom the great majority of the 
whole population is composed. In some places, 
by the substitution of a small fine to all other 
punishment, the licence to add or substitute mur- 
der to every other injury is completed. 

What is at the same time manifest is, that by 
the same exclusion, the same danger is, in ap- 
pearance at least, extended to freemen likewise. 
But that for the protection of freemen, the effect 
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Case second : — 1. Excluded evidence, as 
before, the only evidence on that side. 

2. Side deprived of the support, the plain- 
as before. Nature of the suit, now no7i- 
penal. Mischievous result, a virtual licence 
to every man to frustrate every other of all 
rights, for the giving etfect to which the aid 
of the judge IS necessary : — a licence granted 
in violation of the general engagement taken 
by the sovereign, in virtue and by means of 
the several articles or rules of substantive 
law, by which those rights weie respectively 
created and conferred. 

Case third : — 1. Excluded evidence, as be- 
fore, the only evidence on that side. 

2. Side deprived of the suj)port, now thtj 
defendant’s. 

3. Nature of the suit, now agjtin penal. 
Mischievous result, a power. — though, when 
exerci'^ed, not quite so suie in its operation 
as in the tw/) former ca">es, — a power to 
every one who, tq the puipo^e in question, i.s 
disposed to act, or wi?iiug and able to en- 
gage any other person to aet for him in the 
cliaracter of a mendacious and falsely crimi- 
native or inculpative witness, to cause inno- 
cent pel soils in any nundier to he convicted 
of, and be punished as for crimes or other 
transgicssiuns, of any sort and in any num- 
ber, at his pleasure. 

The mischievous power not quite so sure 
in its operation in this case as in the two 
former. Why ? Because, whereas in those 
cases, for the production of the mischievous 
e.Tect, a mere negative state of things suf- 
fices, viz. the non-ajipearance of a witness; in 
this case a positive cause, viz. the o[)eration 
of some person in the cliaractcr ot a witness 
is necessary; — in which case, by means ot 
counter■intlM'rogation,^Mth the benefit of such 
other of the securities ag.iinst deceptions in- 
correctness and incompleteness as operate in 
conjunction witli it, detection will alwajslie 
more or less liable to be produced, and thus 
the intended mischievous effect ot the men- 
dacity, and of tlie exclusion put upon the evi- 
dence that would have been opposed to it, 
destroyed. 

Case fourth* — 1. Excluded evidence, as 
before, the only evidence on that side. 

2. Side deprived of the siqipoit, now again 
the defendant’s. 

3. Nature of the suit, now non-penal. Mis- 
chievous result, a power, though under the 
same limitation as in the former case, to sub- 
ject persons in any mimber to be unexpect- 
edly loaded with undue and burthensoine, so 
they be not penal obligations, to any amount 
and extent, including, in the case of each such 

of the evideiice-excliiding law should, in some ^ 
way or other, be upon occasion counteracted and 
done away, is as natural as that, for the protec- 
tion of slaves, it should not be counteractetl, but 
left to take its course. 


person, the loss of everything he has; and 
this, so far as concerns such things as are in 
their nature transferable, to the profit pro 
tanto of any per^^on by whom this mischievous 
power is exorcised. 

CaM's 5, 0, 7, and 8; — The same as cases 
1, 2, 3, and 4 respectively, except that the 
excluded evidence is not the only evidence 
on that side. 

Ill all these several cases, the probability 
of (he mi'^chief which the exclusion tends to 
produce is of course less than in the corre- 
sponding former cases, diminishing in pro- 
poitioii to the niiinber of witnesses whose 
tostiniony, not being conipi chended in any 
principle of exclusion, is accordingly admit- 
ted. 

On the other hand, in all these several 
eases, ill whatever proportion the probability 
and danger of mischief, in any of those its 
foims, is diminislfci'd, in that same proportion, 
on the supposition that, from the admissior 
of the excluded evidence, piepondcrant dan- 
ger of deeeption, and tlicnee of niisdecision, 
would have been pioduecd, is the amount of 
sueli danger, and t lienee the utility of any 
such exclusion, diminished likewise. 

Upon the whole, the result is — that the 
elTeet, or tendency at least, of exclusion put 
upon evidence, is — to give eneouragemeiit 
and increased prol)al)ility to ciiminality, and 
delimpieucy, and traiisgi ('ssion, and wrong, 
m eveiy imaginable shape: and thereby, ex- 
cept in so t.ir as any speeihe and adequate 
count ervading henetit can be seen to be pro- 
duced by it, to give increase as w'ell as birth 
to human suffering, in almost every imagin- 
able shape. 

On this subject, that which, in the course 
of the succeeding pages, will, it is supposed, 
he made sulliciently a[)[)arent, is — 1. That, 
in the sluqie of delay, vexation, and expense, 
cases may have place, in wdiich, by means of 
exclusion ot evidence, mischref to a greater 
amount than what is produced by exclusion 
put upon that*same evidence, may be saved. 

2. IhiL that, in the shape of mischief pro- 
ducible by misdccisioii tlnough the medium 
of deceptions evidence, no saving in the way 
of mischief can in any case he reasonably ex- 
pected to be made by exclusion put upon evi- 
dence : for that, in every case by exclusion, 
inKd(‘ei .ion tor want of evidence is more 
likely to be produced, than by admission, niis- 
decisioii through deception and by means of 
evidence.* 


* N. B. Another cause, by which mischief in 
all these varieties i.s produced, is composed of the 
mass factitious delay., vexation, and expense^ 
and in particular the expense by means of which, 
judge -made law, for the sake of the profit 
exA*actible’out ot the expense, lustice has, to all 
who are not able to bear the expense, been de- 
nied, while to all others it has been sold. The 
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§ JE Principles re^fpedinf/ the Exclusion of 
Evidence. 

The misrhiefs liable to be produced by the 
exclusion of evidence have been broiip^lit to 
view. These notwithstanding, cases will be 
hionght to view, for wl)ieli exclusion, it h 
believed, will in some instances be found to 
be proper; viz. as being subservient, upon 
the whole, to the proper ends of justice, on 
the occasion of judicature. Hut if in these 
cases proper it be, it is ])ecause the exclusion, 
it will be found, is a necessary result ot cci- 
tain measures which will Ijc seen to be indis- 
ju.Misably presciibed by a regard for certain of 
those ends, viz. those collateral ends, which 
are so unfoi tunately liable to be found acting 
in the character of aiitigonists to the direct 
ends. 

Not that in the^', any more tluin in any 
other cases, — taken by it^idt, the (‘\clusion 
of material evidence is a deMiable result, — 
a result in r/se//’ subservient to any of the 
ends of justice ; but tliat, in the eases here in 
(piestion, it is an effect of wliieb, tliough in 
itself evil, the production is necessary to the 
exclusion of some evil of still su[)erior nuig- 
nitude. 

In itself, and abstraction made of its con- 
sequences, exclusion of evnh'nce is as far tiom 
being pro()er as infliction of punishment is: 
but forasmuch as for the exclusion of still 
greater evil, evils undt'r the name ot punisli- 
inent, to so unhappily ample an extent, not 
only may be, but must be pioduced, so tor 
the like cause, though to a much nairowei 
e.vtent, evil by exclusion of evidence not only 
ni:iy be, but in some cases ought to be. 

On the occasion of the receipt of evidence, 
as on any other ociMsion, the iollowmg rules 
will, it IS hojied, be tound iieitliei aUoi;ether 
devoid of piaetical use, nor in any i expect 
opeir to dispute ; — 

1. Produce iR)t a greater evil in pursuit of 
the means of exeliidiiig a lesser evil. 

2. Exclude not a greater got^d in pursuit ot 
the means of obtaining a lesser good, 

3. Produce not any preponderant evil in 
jjursuit of the means t)f obtaining any good. 

4. Exclude not a preponderant good in pur- 
suit of the means of exeluding any evil. 

difference i8 — that of the injustice of which ct, 
rlinion put upon evidence is the instrument, 
the burthen falls upon all without distinction, rich 
Hxid poor alike : — whereas, from the burthen the 
injustice of which, facti I ions expense is the in- 
strument, the rich, to the amount of a compara- 
tively small part of the whole population, stind 
in part exempted, viz. to the amount of the dif- 
ference between what is produced by the absolute 
denuily and what is produced by tiie sale of jus- 
tice. 

Of the nature, amount, and causes of such 
factitious delay, vexation, and expense, an expia- 
natioii in some detail may be seen in Scotch Re- 
form., particulaily Letter 1. 


These rules being taken for a standard and 

a guide for a standard of reference, and tor 

a guide to practice — are any case^to be tound 
(it may be asked,) in which exclusion put 
upon this or that article of evidence would 
lie conducive upon the whole to the ends ot 
justice^ An^teer : \es; beyond doubt there 
are. (pteslKni : What aie these cases ? An- 
swer : All such case- in wliich, in a quantity 
[irepoiuleraiit over that which would be pro- 
duced by suL’h exclusion, a mass ot evil, com- 
posed ot any of tlie evils in the avoidance of 
wliidi the ends of jii'.tice respectively con- 
sist, uoulil be pioduced by admission given 
to tli.it -anic aiticle of eviileiice. 

Ot winch soever ot these evils, viz. nhsde- 
e'sion oil (he one hand, — delay, vexation, and 
ex()eiise on the other — in the whole, or in 

pait, the apprehended disease consists; — in 

either case, in so lai as ui/inissioJL given to 
evidence is the cause ot the disea-e, exclusion 
put upon that same evidence opciates, of 
course, in the chai actyi of a lemedy; and in 
so far as delay, vexation, and exiieiise, is the 
di-iuise, it is the only remedy. 

Hut m lelaliun to tlio-e two diffeient spe- 
cies of disease, ils ellliMey exhibits a differ- 
ence, wliicli in respect of its practical import- 
ance will be seen to buve the highest claim 
to notice. 

Mi-decision is an evil, for the prevention 
of which, in t.ivour of eitlier side of the cause, 
by the application of tlie exclusion in question 
in (he cliaiMctcr of a remedy, no chance (it 
will be seen) can ever be obt. lined without 
prod'ieiiig in all cases a greater chance, in 
vome c.ises a certainty, of producing that 
I same di-ca-e, to tlie piejudicc ot the o[)posite 
side ot tliat -.line case. 

(hi the othei liaiul, against delay, vexation, 
and expense, in so far as produeed by the ex- 
hibition ot evideni’e, cxclu-ion jmt upon that 
-ame evidence is a complete and sovereign 
lemedy. Against iiiisde'hsion to the prejudice 
of one side, e\elu-ion of evidence eamiot be 
employed without piodueing a greater proba- 
bility of it to the prejudice of the other side: 
— against delay, vexation, and exfiense, to the 
prejudice of either side, it may lie employed 
— not indeed aUvays without piodueing a 
greater or Ic'^s pi obability of inisdecision, but 
always, unless by some extraordinary accident, 

I without producing any chance at all of pre- 
ponderant, or so much as any additional evil in 
the shape of delay, vexation, and expciibc, 
to the prejudice of either side. 

To the distinction that is tlius pointed out, 
the eirciimstaiice that gives importance is this. 
In the pharmacy of the man of law, especially 
under Eiig-lish law, it is in the character of 
a remedy against misdecision that this species 
of purge has been almost exclusively em- 
ployed; — and in this chai actor prodigious 
Is the extent in which it will be seen to 
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have been employed : — against delay, vexation, 
and expense — diseases to which, in so much 
tupt rior, not to "^ay in an erclii'^ive degree, it 
will be seen to be applicable with advantage 
— in this character, sc.neel v <inv applieation, 
it \NiU be seen, has been ma 'e oi it. 

§4. Causes for u'hicli Cj'tliistou I's alwat/s 
piopei . 

This being premi''ed, tor the pin pose of 
tlie question, — in what cases and tor what 
causes IS or may tlie excliiMon of evidence 
l)e pioper — in what cases and for what 
c.ulse^ improper, — a primary di'-tinction that 
will retjuire to be made, is —that betw'een 
such evideiK’c as is either irreh ranf or sitpcr- 
JituiHs on the one hand, and sucliasis neither 
irrelevant nor supeitluous on the otlier. 

As to iirefevtinni : — Of a poition of dis- 
course tendeied in tlie character of evidence, 
to say that it is u relevant, is as much as to 
s.iv that, with relation to the fact in ques- 
tion, it hnot evidence ;* — it does not possess 
the character and (pialities ot evidence. But 
ina‘'mii(‘h as it not only is, by the jiaity who 
tenders it, brought torwaid in that chaiacter 
(lor this it IS by the supiio^'ilion,) but unlil 
It have been moie or le^s examined into, may, 
upon the face ot it, be not altogelliei umqil 
to wear in appearance that same character, — 
an aiipellation of some sort oi other will still 
be necessary to distinguish it iioin any such 
matter as has no pretension at all to the <’ba- 
lacter of evidence : and to this [nirpose, the 
word evidence itself is leiidered conqietent, 
tvheii the adjunct irrelevant is added to it. 

As to sujurflutti / : — Of a portion of dis- 
course tendered in the cliai.u’ter of evidence,* 
to say that it is supcijhious, m as much as to 
say (supposing it admitted,) not indeed that 
it is not evidence, but (what comes to the 
same thing) that, it added to that mass ot 
other evidence W’ith relation to which it is 
considered as siiiierlluous, so it is that, under 
the existing circumstances, it would not l)e 
itself capable of producing, or contrilmting 
anything to the production of, the efl'ect ot 
evidence. Thus, though evidence may be 
superjiuous without being irrelevant, it can- 
not be irrelevant without being snperjhwits : 
and thus, under the more extensive denomi- 
nation of s,uperJ1 HO us, ii relevant evidence may 
occasionally be included. 

In respect of the nature of the mischief to 
which it is their tendency to give birth, the 
tw'O qualities, irrelevanci/am] superjluiti/^sinnd 
in some respects upon the same — in other 
respects, upon a somewhat different, footing. 
Of the several evils correspondent and op- 
posite to the several ends of justice, there is 
not one to w^bich irrelevancy is not capable 
of giving exi.stcnce. On the mind of the 
judge, in the first place, perjilexiti/ and hesi- 
tation: thence, to the parties, but more par- 


ticularly to the party in the right, delay, 
vexation, and expense: — delay, vexation, 
and expense, after the production of the 
suporlluoiis e\idence, viz. while the time of 
the judge is occupied by the consideration of 
it. 

Of this mass of evil, though the maximum 
may be very considerable, the minimum may 
be next to nothing: — but a mass, the quan- 
tity ot wbieh wall be always more or less 
eon^ideiable, is that wbieh has been geiie- 
latcd by and during the production of the 
uielcvant evidence. Thus much as to delay, 
vexation, and exiiensc. But in the mind of 
the judge, by ii lelevaney in the evidence, not 
only perplexity and hesitation, but deception, 
and thence mi^dctision, are capable of being 
produced. 

Wlieu, without being irrelevant, the evi- 
dence is but siijx rJJnous, in this (‘ase, so far 
as eoiieenis the dWay, vexation, and expense, 
ineidiMit to the task of production, quantity 
foi ([uantity, it stands upon tlie same footing 
as so mueli iiielevant evidence: and so, per- 
hap'j, towli.it coneerns vexation on the 
|)ait of the judi;e. But a^; to di lay lesulting 
liom perplexity, and danger ot misdeeisioii 
through deception, — of the evils liable to be 
produced hy u rcit vant, tlie-e seem seareely 
liable to be pi od need by merely snjicrjluous 
evidence. 

By uecideiit there is seareely any sort of 
evidence to which it may not happen to be 
supeifluous: but a species of oMdeiiee, of 
which, except in paitieuhir eireumstanees, it 
is of the cs'^enec so to he, is that particular 
modilic.itionof unoriginal make-shift evidence 
wdiieh lias above been brought to view under 
the*name ol lieai^ay i*videnee. 

Tlie tollowing are the paitieuhir eircum- 
staiiees just spoken of, by whiidi that species 
of information, which, generally speaking, 
w ill be sujieilluous and useless, is cajiable of 
being rendered serviceable. One is — tlie non- 
existence, or noii-obtainability, physical or 
prudential, of^dl evidence of a more trust- 
worthy complexion from the same source ; 
viz. in case of hearsay evidence in general, 
the non-existence of that original evidence in 
W'hicli it had its source: — in the case of 
hearsay evidence of a more distant remove 
from tlie original, the non-existence of non- 
original evidence of a less distant remove. 

The other accidental circumstance hy wbieh 
hearsay evidence is capable of being taken 
out of tliut state of superlUiousness and use- 
lessness wdiieh is most natural to it, is where 
evidence supposed to be derived from the 
same original source, and from a station nearer 
to that source, having been delivered, the 
supposed derivative evidence is called forth, 
ainJ made to serve in the character of a test 
of correctness and completeness, and thereby 
Ha a security against deceptions iiicorrectiiesa 
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ond incompleteness, on the part of tliut same 
anterior, or supposed anterior, evidence. 

The account given of the tiaiisaction in 
question, by liiin who now in relation to it 
appears in the cliaracter of a depostruj wit- 
ness, and who, in lelationto this sjime tians- 
action, was at the lime, if this his account 
be true, a percipient witness, — it consistent 
with all such other accounts as it l.a> h.ip- 
pened to him to give of tliat '-ame tians.iction 
at any other time's On (he one hand, the 
pertinency ot tins vort of (pic>l ion - on (lie 
other liand, tii(* ncedfidness ot hcai'-ay evi- 
dence, as pie''cnting (he only sort ot intoi- 
ination by which an answer c.m he givt'ii to 
it, -are points not only inanitest to le.ison, 
but recognised in iudici<d (uactice. 

Tin* othei distinct inodilication of unoii- 
giiial or derivative evidrmce, tr<ins( np! tons 
evidence. Evisis theie a ea'^e in wliicli, to 
the purpose of a quest lo,. coin'cining tlu' 
genuineness of a siqiposi'tl oiiginal wiitten 
instrument, it is in tlic nature ot a supposed 
or acknowledged transcript to be capable ot 
being renderetl serviceable? An^irvi : Yes; 

— for example, where, in rc'lation to the sup- 
posed original a suspicion has place, that, 
siibseriuently to tin* making of the traiisciipt, 
it lias been falsified, Rut, in comparison of 
the number of instances in which the demand 
for hcarsaij evidence on this ground is wont 
to present itself, that of the instances in 
which the demand for t/vr/rsc/vyi/roas evideiu’c 
on this same ground can be e\p<‘cted to pre- 
sent itself, will of eoursr; be evlremcly r n c. 

Note, that in the case of //cursa;/ eyidt'iice, 
the supposition of two diirerent nariatois, 
two different memoiies, -- two distin<*( ,but 
sinister sources of deceptions in<*()rrec(ncss 
and incompleteness, -isnecessai ily involved* 

— not so in the case ot transcnpt/oiis evi- 
dence. 

CHAPTER XX. 

KXCLUSION CONTINdl'I) — rA(\s'^'S FOR WHICH 

IT IS PROFFU OR NOT, ACCORlHNo 1 0 ( IH- 

CUMSTANI ES. 

§ 1 . Avouluficc of Delay. 

For the purpose of making it the more dis- 
tinctly apparent, in what manner exclusion 
of evidence may be rendered conduci\e to 
the ends of justice upon the -whole, by and 
in respect of its subserviency to the colla- 
teral ends of justice, — viz. avoidance of pre- 
ponderantly mischievous delay, vexation, or 
expense, — and this even in the case where the 
excluded evidence is neither irrevclatif nor 
superjiaous, it may be of use to bring to view, 
under one or more of these heads, a case or 
two in which this conduciveness and substn- 
viency will be manifest. 

Case I. Where exclusion of evidence may 


[Ch. XX. 

be rendered conducive upon the whole to the 
ends of ju-’ticc, by the subsei viency of such 
exclusion to the avoidance of preponderantly 
mischievous delay. 

In a country in which, in such abundance, 
the legal tic«> that connect man with man are 
spiead ovci the whole surface of the polished 
poition of the globe, no determinate limits 
<*an be set to the Icnyth of time that may have 
elapsed, before this or that article of evidence 
which, in the '-mt in question, maybe necC-S- 
''.iry to 1 ight deci''ion, can be obtained: — 
no dcteimiriate limits, not even on the sup- 
po-^ition, that tor leceiving and extracting 
evidence tiom pai ts of the eai tli not subject 
to the authority of the judicatory in question, 
t hose opciations, which the iiiituieof the case 
reijiiiri'sas well as indicates, but which areas 
V('t so new, oi at best so imperfectly known 
to English practice, weie set on foot, and, 
upon ail all-comprehensive scale, regularly 
emplovcd. , 

Rut 111 this, as ill (♦\cry ease, if the length 
of (h'lay iiecessjiry tor the production ot the 
i'\ ideiice in (pu'stion lie not allowed, — to re- 
tuse such allowance is in elfeet to put an 
e\<‘lusi()n — a negative exc’lusioii at least — 
upon tlie evidence. 

Sii(*h (‘xehisjon — is there a casein which, 
in this state of things, it could be proper? 
/l//s/ccr; V('s ; — for, on the other hand, in 
the same individual e;ise, wliat inny also hap- 
pen is — that, while an article of evidence 
necessary to justice on one side of the cause 
i.s w.nled tor, anotlier article, not les-, lu’ces- 
saiy to jiistiee on the other side, may pciish, 
an(l cea^e lor ever to he obtainable. 

Not that, it evideiK'c R he in the mean- 
time ohtiUiMhle, it ought to he sufb'red to 
remain iinohtauicd, for no other reason than 
that cvidi'iK'c A cannot as yet he obtained. 

Rut still, in the same individual case, all- 
ot lici ciicumstaiicc, not incapable of having 
place, is — that while the decision is thus 
dehiycd for waul of an article of evidence^ 
which u defe ndaiit, truly or faKely — and if 
lalsely, — blamcably or imblamcably — lias al- 
leged himself able to procure, — that in this 
same case, the plaintiff, if found to be fully 
entitled to the object of his demand, will be 
fouml to have sutfered, for want of it, and 
thereby for want of the decision wdiich should 
have put him in [lossession of it, such damage 
as will he ii rcpar.ible. 

Ill tliis c.ise, as in so many others, the only 
elioice open to the legislator and the judge, 
is a choice of evils: — all that is left to them 
is to re<luee to its least dimensions that mass 
of evil w'hieh it is not in theii power wholly 
to exclude. 

In this view, the temperament indicated 
by the nature of the ease seems to be to this 
effect: — In the first instance, let the judge 
have power to pronounce, in favour of the 
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plaintiff, a decision without waiting for the 
distant evidence: — hut this decision, let it 
be, not ultimate and immutable, hut rever- 
sible or inodihahlc, in the event of the pro- 
duction of the evidence in question, within 
a time, in the first instance limited, and there- 
attcr cnlargeahle, or not enlargeahle : — the 
plaintilf, before he is put in pos^o^^ion, fiiuling 
adequate security for eventual restitution. 

By a decision pronounced under tlie^e cir- 
cumstances, without waiting tor an article of 
evidence, by winch, had it hvH'ii foi th(‘oiiiing, 
a ''unicient demand tor a diileient, oi (‘\en 
opposite decision, might have been produced, 
a negati\e indeed, but not the less clfective 
exclusion, we see, is put upon the distant, and 
•for the present unobtain.ible, evidence: an 
e\clu‘*ion, viz. to tliepuipose ot the decision 
in question . —Init because, for the avoidam e 
of the evil of which tlie delay necessary to 
the production of it would have been pio- 
duclive, it is excluded to tlu' purpO'C ol that 
decision, — it follows nof but, that wheii'oevei 
it is really foilhcomin<>, it may thereupon bt' 
admitted, and such fresli decision piononnced 
as may he requiied by the ag^iegati* body of 
evidenci*, composed of the original nia''S with 
the addition of this supjilemental aiticle. 

On the same piineiph's, tliough witli dif- 
ferences in the mode of application coiie- 
spoiiding to the chan,L;e ol situation, a teni- 
perainent directed to the same ends might 
he applied to tlie case, wlu're the snle, on 
which the demand exists lor the distant evi- 
dence, is tlie [ihiintiirs side. 

In what multitude and variety miftbt not 
facilities he attbided to ju-^tice — facilities 
not less obvious than hitherto unexampled — 
should the j>r()pcr ever lake place of the actu<(l 
ends of judicat ui e. 

All this while, what is not to be denied 
is, that if the word evidence be taken in its 
largest sense, no sei vice can ever be rendered 
to justice by deciding without evidence. In 
respect of the question of find, for anything 
that he does, or can propose to himself to do, 
no reason can the judge ever find, othei tlain 
what is com[)Osfcd of evidence. On this oc- 
casion, as on every other, if so it be that 
what he does is right, inasmuch as while for 
avoidance of delay he decides against the side 
from which, at the end of the delay, e\idence 
might he expected, he renders tins decision 
ultimately defeasible, — defeasible on the ac- 
tual exhibition of the so-expected evidence, 
— if in so doing, what he does is right, it can 
only be, because for the so doing he finds 
even then a sufficient ground and warrant in 
evidence. 

But the case is — that here the evidence is 
evidence of a particular sort of fact, and in 
that sense so far is evidence a peculiar 
sort. The fact here, is not the met actually 
and immediately in question in the cause, hut 


another fact, which howsoever connected with 
it, is perfectly distinct from it, viz. the ex~ 
liiteHccoi evidence — of evidence to the effect 
in question, relative to that same fact. The 
evidence on which iir, grounded the decision 
pronounced for want ot the evidence, 

i^ '-imply enJeurr : the c\ idcnce on the ground 
of which, 1)} another though simultaneous de- 
cision, that first decision is rendered defeasible 
on production of the expected evidence, may 
he teriued cuidrnce uf the second order^ or 
evidencr of ( ridt'iire. 

In Kiiglish piiictice, an application for puf- 
lin;;- olfa caus(‘ on the allegation of the absence 
ol a matci ial w itiicss, __w'hicli ought to be, and 
probably alwa\s is, coupled with that of his 
expected loi t licoimi)giu‘ss wdthin a length ot 
tiiiu', more or Ics-- piccisel} indicated, — isafre- 
(jueiitly exemplified instance of that incidental 
and Intel Iticutory soil, of (xiuse which is made 
to spiiiig lip w It bin the priuci[)al and jiarent 
cau-c . — ami, as ah cadv noted, it is by alfida- 
vit evidence — by evidence rleliveicd in a shape 
in winch it is not lit to form aground for de- 
cision in mi) the sliglifesi conte^tcd question, 
- tlial tills incidental cause, on wbieb the fate 
ot the [irimupal cause so trcqiiently depends, 
and with if the (picslioiT betw’een opulenee 
and want, betw’eeii life pel baps and death, is 
deeidi'd. 

And the delay which in these cases, and 
for tlu'sc icasoiis, is cither denied or granted, 
what IS It ■' (d what length is it? Not the 
length which justice impiiies, viz. the shortest 
time witlim wdneb, without preponderant in- 
convtmience, the foithcomingness of the evi- 
dtmcc can lie obtained, but one or other only 
ot those outiageous lengths, in which alone, 
ac(*)iding to ciicumstanccs which have no- 
thing to do with justice, that commodity is 
cut out in tlu' great shops which sell it; viz. 
not ill Icngflis ef so many days, or of so many 
hours, but in lengths of a (juaiter of a year, 
ot half a year, or ot a year, — never less than 
a (piaiter uf a year, according to the distance 
ot (he place winch the (jucstion is to he 
tried, fiom the cliud' seat ot the system of niis- 
lulc (Mllcd goveiumeiit.'*' 

* Siu h IS the cdecl, or at least one of the effects, 
of that master invention of the demon of chicane, 
composed ienn.^ and ciicuits; that system of 
cool atrocity, tlie maintenance of which might of 
Itself, on the part of all tl’ose tiy whom the' real 
effects of It arc umlerstocxi, suffice tor a perpetual 
rtfutation of all jirctension to any .such feeling as 
a sincere legard for justice; — that abomination 
to which the duped and misguided peojile are so 
well reconciled — reconciled by the same causes 
by which they have been reconciled to sinecures, 
to deodands. to sweeping forfeiture.s, to corrup- 
tion of blooti, to imprisonment for debt, to punisn- 
nient for opinion — to capital punishment — were 
so once to ^trial by red-hot ploughshares, and 
triHl, by duelling, — and, no less than the people of 
Mexico and Otaheitc, would have been to human 
sacrifices, had the blood of human victims been 
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§ 2. Avoidance of Vexation at large — 
Vexation^ its modifications. 

To the purpoHc Iiere in question, vexation, 
con‘'i(lere(l as liable to be produeed by the 
exhibition of evidence, may be distinKai'^hed 
into vexation at lar^^e, and vexation l)y dis- 
closure : — and under the former of these two 
b(‘ads may be included every species of vexa- 
tion that isnot comprehended underthe other. 
Follows in the present section wiiat concerns 
vexation at large. 

1. Judges; 2. Subordinate judicial ofTicers; 

3. Jurymen, viz. on the occasions in whicli 
these tcm[)oiary assessors to th(‘ protessirai.il 
and permanent species of judges are admit < ed ; 

4. Agents of the parties, sucli as couii'-cd and 
attorneys of all clashes and denominations , 

5. Parties to the cause; 0. Witnesses, viz. ex- 
traneous witnesses, including all such cvnmi- 
nces as are not paities ; 7.«Pei>,ons at huge. 
Under one or other ol t hose denorninations may 
be comprised the vaiious descriptions of per- 
sons, in whose breasts the seat cli for verahon 
at large, considoied us liable to be pioductul 
by the receipt or extrai'tion of evidence, and 
thence capable of being yu-o tanto ‘'Uved and 
avoided by the exclflsion ol siicli evidence, re- 
(juires to be made. 

I. In the situation of the judge, vi'xation 
from the source in (juestion may lie considered 
in the first place in itself i, c. in so far as the 
seat of it is confined to tlie bosom of the judge: 
in the next place, in its couscqucucr.s, viz in 
80 far as it is liable to be followed by conse- 
quences prejudicial to other peisons, such as 
the parties in the cause in question, oi persons 
at large in the chaiaeter of litigants, actual or 
eventual, in other suits or causes. • 

In the breast of the judge — in proportion 
to the quantity of the evidence, even when 
relevant, — but in agreatt'r proportion where 
irrelevant perplexity is li.ible to be produced : 
—by perplexity, hesitation and danger of mis- 
conception ; — by hesitation, delay, viz. of de- 
cision ; — by danger of misconte[)lion, danger 
of misdecision. Of vexation derived from 
this source, and having its seat in the breast 
of a person in this situation, such are the de- 
rivative or consequential mischiefs. 

worth as much as their money to the tribes of 
priests and lawyers. 

At the first institution of circuits, no shorter 
length was to be had than s^ven years; and 
under this mode of dealing, so delighted was the 
inventor » with the invention, that the only symp- 
toms of sensibility exhibited from the beginning 
of his work to the end of it, are those which are 
called forth by the thoughts of this oflspring of 
the union of genius with public virtue. And of 
this invention, what is the date? Not anterior to 
the flood, but so long posterior to it as the days 
Henry the Second of England. ^ 

« Ghinville. 


By delay of decision, evil, in a mass pro- 
portioned to the length of the delay, is pro- 
duced: — in the first place, to the prejudice 
of the parties ou one or both sides ot the suit 
or cause in question ; in the next place, to 
the prejudice of such individuals as are, or are 
about to be, parties iii other suits or causes : 
in each of which the deci'^ion experiences a 
flesh letardatiou fiom every retaidation that 
cdinc'i to have been experienced by this or 
any other antecedent suit or cause. 

When the evidmiee is either irrelevant or 
snpcriluoiis, this vexation and this delay, and 
thisdanger of misdecision, are so iniieh uiieom- 
pensated evil . — wlien the evidence is neither 
inclcvant nor siiperlUioiis, but matoiial and 
necessiiy, this vexation and this delay are 
still each of them, by the W'hule amount ot it, 
'^o inucli evil . winch evil has, hy the supposi- 
tion, its eompeiisatioii ; but that compensation 
maybe adeipiate, i.c. pi eponderant, or not 
adequate.* 

2. In the ca^^e of a m.ihorifinate officer of jus- 
tice, the consequential mischief is in its nature 
ami evlent tin* same as in the ease of the judge: 
Ix'twemi tlie one situation and th" other, the 
principal as well as most prominent difference 
i)(*ing — tliat uiiat is done by tlie suhorduiate, 
is liable to bo i everted or modified by his su- 
pcrordinatc. 

3. The case of the juryman may be apt to 
present itself as being in this lespect not na- 
turally dilfeient fiom that of tlie judge: the 
luiu'lious, exercised by tlio ])aiticular sjiecies 
of judge thus dmiominated, being, to the ex- 
tent of bis autlioiity, tlie same as those of tlie 
judge at large, to whom, in customary lan- 
guage, the .ippellatioii is exclusively appio- 
piiated. 

But the difference is this — and it is of no 
slight moment. In regard to delay by means 
of that part of the meclianisiii of the jury-box, 
by wliieh the utmost (piantity of evidence, 
that any suit or cause is capable of affording, 
IS compressed within a limited space of time, 
the maximum of which is the same, whether 
the time necessary to the delivery of it he 
one hour or one huiidred, — that part of the 
consequential mischief which consists of mere 
delay is thus reduced to an amount compara- 
tively iiieonsiderable. 

On the other band, in legard to misdeci- 
sioii — an evil of which, in that particular 
situation, a mass of evidence, when dispro- 
portionately large, is, tlirougb the medium of 
perplexity, in a paitieular degree liable to be 
productive, — the mischief here in question, 
viz. tlie consequential mischief of the vexa- 
tion liable to be pi odneed by the exhibition 
of evidence — is here at its maximum : — the 
capacity of forming a right decision, thence 
the quantity of knowledge derived from ex- 

• It is always adequate in the case of the judge. 
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perience and degree of skill derived from 
habit, thtMice again, in so far as depends on 
the stJite of the intellectual faenlties, proba- 
bility of rectitude of decision, — being, in the 
case of these unexperienced or little-experi- 
enced functionaries, less than in that of the 
more experienced one, while the time allowed 
for the operation is, in the case of the less 
experienced operator, compressed and limited 
as above, instead of being left in that un- 
limited state, in wliich, for liis own a( com- 
inodation, the more experienced and skilful 
operator has taken care to keep it. 

4. In the situation of a professional agent 
of one of the parties, vexation considered as 
liable to be attendant on the exhibition of 
evidence is still susecptible of tlie same dis- 
tinctions and the same consequences: — the 
chief ditfei cnee being that which regards the 
description of the sort of person on whom the 
mischief falls. 

In the situation of the judge, in so far as, 
through the medium of perplexity, vexation 
derived from such a source is liable to he 
productive of misdecisioii, the paitywliois 
in the right, and he alone, is the party liable, 
01 , when the question concerns <h'(jrcc, the 
party in the highest degree liable to rc(‘eive 
picjudice fioiii it : whereas, in the situation 
of the professional agent ot the party, that 
piurty whose agent the professional man m 
qiU'stioii is, is the paity who, if not as at 
first sight it might seem exclusively, is at any 
rate, in by far the highest degree, liable, and 
apt to he the sulFerer, by sucli mischud', ot 
win eh it happens to it to lii' pioductise. 

.5 Jly every arti('le of evidence exhibited, 
be it personal oial, be it personal initlen, be 
it lutl^ favourable to the jiaity exhibiting it 
or untavouiahle, vexation more oi le^-s coii- 
sideiable to the party by whom it is sought 
out, procured, and exhihiled, is of course 
produced: — vexation, viz. iii so far as the 
labour thus employed is his own. But, in so 
far as that labour is turned over to a jiroles- 
sioiial agent, such agent receiving as usual, 
at the charge of the principal, lemuncration 
for it, and that in a pecuniary shape, the evil 
becomes iii the person of the [iiiiieipal com- 
muted, being transformed into expense. 

Be it vexation, be it expense, evil thus 
producible by the exliibitioa of an article of 
evidence can never, in so fur as it is confined 
to the breast of the party who tenders it, 
form a just ground for the exclusion of it : 
the evil being, in the estimation of the sole, 
or at least the most competent judge, pre- 
ponderantly compensated, viz. by the advan- 
tage expected by him to be derived from it. 

6. To an individual in the situation of a 
witness, fiom the exhibition of bis testimony, 
a mass of attendant vexation is insepaiable, 
and that vexation susceptible of almost bound- i 
less variety and magnitude, not to speak of 


expense^ an evil which belongs to another 
, head, and is of a nature to be susceptible of 
a compensation, which, being in the same 
shape as the dani.ige, is capable of being ren- 
dered completely adequate to it: consumption 
of time is an evil, to the magnitude of which, 
reg.ird being had to the intinite variety of 
which its casual consequences are susceptible, 
there are no detcrmiiiiite limits; and the na- 
ture of which, it not being like pecuniary 
damage su^reptihle of compensation in its 
own sliape, puts an absolute iiegiitivc upon 
all assuiance of adequateness on tlie pait of 
wliatstiever compensation may come to be 
applied to it, --whether in the pecuniary or 
in any other shape. 

Journeifs to and from the theatre of justice 
— attendance thereat, and demurrage; — such 
are the standing items of vexation, which in 
the case of a witness delivering his testimony 
in the judieatory'bi (piestion in the oral mode, 
may be considered as ineludod in, or super- 
added to that which stands expressed by the 
words consumption of time. 

Tliese, — thougdi, CNpeeially where thegeo- 
grajdiica! field of jurisdietion is of small ex- 
tent, they may fiequeritly, all of them put to- 
gether be of small importance, — form so many 
constant items : and in England, wlierc so it 
happens, that during the length of time in 
question, the residence of the individual in 
question is not within the limits of the king- 
dom, they const itiile all together in practice 
as in justice a ground soinotirnes for delay, 
sometimes for definitive exclusion, according 
to the cireiiinstances of the case. And to 
these slandimj causes or elements of vexation 
aicjiahle to he added casual ones, resulting 
liom the [larticular situation of the individual 
witness, altogether indefinite in number and 
iinportanoe. 

In regard to parties, in so far as, at his 
own instance, or at the instance of an ad- 
veise party, the testimony of a party comes 
to be received or extracted, he is, by such 
receipt or extraction, placed in the predica- 
ment of a witness. 

But, by the union of the two characters 
in bis one person, instead of being increased, 
the vexation of which the delivery of his evi- 
dence is the cause, is diminished : his labour 
in hunting liimself out, and corresponding 
with himself, cannot be great; and in respect 
of journeys ami so forth, as above, the two 
masses of vexation are consolidated. 

7. As to persons at laryCy if to any person, 
by the receipt or extraction of evidence, how 
material soever to the suit or cause, vexation 
in any shape should be liable to be produced, 
quantity for quantity, evil in this shape, and 
threatening to fall upon this extraneous qiiar- 
te*i. has, m proportion to its quantity, as just 
a claim to be taken into account, as if it fell 
in any of the shapes, or in any of the quar- 
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ters, above mentioned. Rut, except in the 
shape of vexation, by disclosure — of which 
presently under a separate head, — it appears 
not how, in any such extraneous (piarter, un- 
less in this or that state of things too acci- 
dental to admit of any common desciiption, 
any such vexation should have place. 

§ 3. Vexation — in what cases a proper cause 
of Exclusion. 

On these, as on all other occasioTis, vexa- 
tion, being so much evil, ought ot c()ur'.e to 
be avoided and excluded, exc(*pt in so far as, 
if admitted, it will find a [irepondeiant com- 
pensation, in the shape ot some gi eater evil 
excluded, or some moic than equivalent good 
produced. If, by the exclusion ot the article 
of evidence in que'^tion, so it be that the 
vexation in qui'stion will he prevented, tiu' 
evil produced by such exclusion bmng not 
only less than the evil ot «ihe vexation, hut 
less than any other evil by the production of 
which the vexation would be prevented, — 
on this supposition the exclusion of the evi- 
dence is proper: otheiwise, not. 

When the evidence is either ureJerant or 
superfluous., then, forasmuch us b) the siippo- 
sition whatsoever evil would be attendant 
on tin* exhibit ion ot the evidence, would 
bring with it no good capable of 0 {)eiating 
as a compensation tor it, the piopiiety of 
putting an exclusion upon the evidence stands j 
above dispute. i 

When the evidence is neither irrelevant 
nor supertluous, but material and necessary, 
in these cases — an exclusion cannot be juit 
upon it, but that by smdi exclusion evil is 
introduced; viz. a ceitainty, or a probability 
more or less considerable, ot injustice by mis- 
decisioii, to the piejudice of that side of the 
cause, in favour of whi( h the eviilence, had 
it been admitted, would have operated. 

1. In the situation of judge, so far as the 
evil of vexation is, on this occasion, contined 
to that which has its .seat in the feelings of 
that one individual, no case Van present it- 
self, in which, by any vexation capable of 
being intlicted on him by the exhibition of 
material evidence, any suiVicieiit ground can 
be found for the putting an exclusion upon 
that same evidence. 

If it be with his own consent that he was 
placed in that commanding situation, what- 
soever be the advantages, n»tural and facti- 
tious, by which that consent was determined 
and produced, in these advantages, all such 
vexation lias found its compensation,’*' and 
that by th<s supposition a preponderant one. 

But in England, the too narrow circle 
excepted, within which the only system of 
procedure compatible with justice — viz. the 
natural system, — has been sutTered to continue 

* See note J next page. 
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unexcluded, the system actually establi.‘5hed 
having had the judges for its authors, has, 
on every occa«;ion, and in every shape, had 
the accommodation of those its authors for 
its mam object, thence it is that evidence in 
its best shape, being at the same time pro- 
ductive of less jiiolit and moie vexation to 
the judge than in the unlit sli ipes in which 
alone it is received, stands excluded in the 
manner shown on a toimer occasion,! in so 
far as it has been in their power to exclude 
it, ill the lump. 

2. 'Flic same considerations, in so far as 
conceins the impropiiety of {uitting an ex- 
clusion upon mateiial evidence, on no other 
ground than that ot the vexation or trouble 
liable to be piodiiced bj^ it to the functionary 
whose duly it is to extrai't or receive it, 
apply alike, it will be seen, to the case of 
the siiboidiiiate ministiu- ot justice. 

3. Ibuh'r hbigbsh and Fiiglish-bred law, 
the juisman being, as a^ove, a species of 
judge, the same coii^idei atioiis fchould natu- 
rally b(* found applicable to his case. Hut by 
the tissue of incongruities and inconsistencies 
in which, by primeval baibarisin, this species 
of judicature is enveloped, every ap[)lication 
of human reason to the subject is in a man- 
ner ! repelled and put aside. 

4. Ill the <’ase of the professional agent of 
the party, the nature of the relation between 
him and his ein[)loyer, i. e. the compensation 
which, for whatever vexation the agent as 

*|- Sec (Ihap. XI. 

^ The judge so called is, by the compensation 
atlordcd him for the vexation attached to his 
otlice, ])laced in a state of opulence. The com- 
mon juryman, taken by compulsion from a si- 
tuation frequently but little above indigence, is 
subjected to vexation the same in kind, and se- 
verer in degree, without any compensation. The 
sjiecial juryman, distinguished from the common 
juryman by nothing but a superiority, but thata 
very marked one — a superiority winch places 
him above the habit as well as the need of draw- 
ing upon his time for his subsistence, is left at 

liberty to serve or not to serve, and when it pleases 
him to serve, receives a real compensation for an 
imaginary damage. 

At the same time, to the quantity of vexation 
which, in each suit or cause taken by itself, the 
juryman is cajiable of being subjected to, a limit 
is, in the instances of both classes of jurymen, 
applietl, viz. by the above-mentioned mechanical 
expedient of confining the mass of evidence to 
the quantity capable of being delivered within 
the comjiass of a single sitting. Ry this con- 
trivance, in an unknown proportion of the whole 
number of causes, an unknown proportion of the 
quantity of evidence that, under a system adapted 
to the ends of justice, would have been delivered, 
is squeezed out and excluded : and thus it is, that 
by exclusion of evidence, the prisoner in the jury- 
box, after vexation has been heaped upon him 
with the one hand, is let out from under it with 
the other, — but not till after the load tlius heaped 
upon him has swollen to such bulk as to become 
physically insupportable. 
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such is subjected to, he receives of course, 
excludes all demand for exclusion of evi- 
dence on this score. 

5. In the case of the fc//tte.ss, the magni- 
tude of the vexation, combined with the im- 
practicability of making amends for it by an 
adequate compensation, has very frequently, 
as above mentioned, the elFect of putting not 
only a tempoiary, hut a delinitive exclu'^ion, 
upon the evidence which it would have been 
in his power to atlbid This exclusion of 
the negative cast above mentioned: having 
for its cause the non-performance ot the ope- 
rations neces-ary to the extraction of the 
evidence. 

This omission is referable in part to the 
impiM'fectioiis of the system; and in so fai, 
the exclusion cannot hut he pionounced im- 
proper . on the other part, to the obstacles 
opposed by the natine of the case ; and in so 
far as on that account, proper : thost* obsta- 
cles being eitluT physically or piudcntially 
insurmountable : pVudentially, when, if they 
were siiriiiounted, the mass of vexation thert'- 
by produced would be so lieavy, that tin* .>nf- 
fcriiig to the pioposed witness, by means ol 
his atteridauee, would he greater than the suf- 
fering to the party, by uason of ilie non-at- 
tendance of such witness, altliougli tin* losj, 
of a just demand, or the hnhiie ot a just de- 
fence, were to be the certain consc(iucnc(*. 

As to the imperfections ot the sjslem, 
liowsoever on this as on other oeeasions they 
may be found to have had, for their piincipal 
cause, the ofieiation of im active sinister in- 
terest, they would be found at the same turn* 
owing in no iiiconsideiahle degiee to the 
ah'^ence of that active zeal toi the service of 
justice which a sjstem directed to the ends 
of justice would have inspired: — to caie- 
lessness — to indilference — in a word, to the 
love? of e.ise. Observe now the fruit of sinis- 
ter interest in this sliape. 

It is only in so far as the attendance of 
the proposed witness at the judicatory in ques- 
tion lias place, the spot whicli at the time 
in question would otherwise have been the 
chosen place of his residence, being more or 
less remote from it, that the vu'xation pro- 
duced by jouineysto and fro, attendance ami 
demurrage, has place. In the character of a 
ground ot exclusion, this vexation would he 

removable by either of two expedients ; 

viz. 1 . Examination in the oral mode by a 
judicatory ad hoc ; viz. wliether of the num- 
ber of the [lermaneiit judicatories already 
established on the «;i)ot, or by a special com- 
mission issued from the judicatory in question 
for this individual purpose: — 2. Examina- 
tion in the epistolary mode ; — or if confined 
to that class of cases in which the seciiiity 
afforded for correctness and conqileteness by 
counter-interrogation is not necessary, the 
uninterrogated or spontaneous deposition 


mode, as exemplified in the case of affidavit 
evidence, might in that state of things be em- 
ployed. 

Of all these three modes, there is not one 
(it has been seen) but what is perfectly fa- 
miliar to English piactice, though, by that 
practice, with but few exceptions, — excluded 
from this state of things in which they would 
h.ive necessit) for their sanction, — confined to 
a state of things in which that sanction does 
not apply to it. 

From a common-law court, a special com- 
mi'^^ioll for taking the examination of a wit- 
ness at any part of the globe, is not without 
example, llut on what condition ? That the 
()arfy, to wdiose dissei vice the testimony is 

opeiate, con''ent to it. Thence comes one 
or other of two evils: either the remedy is 
left unai)|)lu'd, in the ease where the party 
against whom the evidence is wanted is a 
malt fide litigant.* conscious of being in the 
wrong, and aeeoidingly determined to take 
advantage of every incident foreign to the 
meiits, which cmii coiitiihutc (o his success, 
— tliat is, in the case in winch the demand 
foi it Is most ui gent and most frequent; — 
oi the judge employs some indirect expedient 
for extolling :i foiced consent, thereby ob- 
taining a jdca, and making a [ireccdent, for 
tlic extension of that arbitrary power, the 
peipelual increase of which is among the sure 
effects, Q'. it h.is het'n among the constant 
object^, ot judge-made law. 

All ackiiowledginent that must here he 
made is — that, on tin; pai t of the judge, the 
existenct* ot (>jfectual jiii isdietioii, in lelation 
to the individual and the pin pose in ques- 
tion, is not so cvitain when applied to a man 
in tlie situation of an extianeons iLitness^ as 
when applied to a man in the situation of 
parti/ litigant in the suit or cause. In the 
case of a party litigant, the interest, what- 
ever it may he, that lie has in tlie suit or 
cause, sulliees, to a certainty^ to give to the 
hand of justice a hold, the strength of which 
is pi oportioneii^to the value ol that interest: 
while, in the ease of an extraneous witness, 
theie being no such interest, — in this case, 
wdiether to the purpose in question the hand 
of justice have or have not any such hold 
upon him, is matter accid^l. But in this, 
as in every other case, the eSrstence of this 
or that state of things in which the remedy 
is not applicuhlo, alfords not any reason vvhy, 
in any instance in wliicli it is applicable, it 
should not he applied. 

§ 4. Auoidance of Vexation by Dtsclosuie. 

In regard to vexation by disclosure, one 
very simple consideration will suffice to show 
how necessary it is that it be admitted, in the 
character of a ground capable of being found 
sufficient to warrant the putting an exclubion 
upon an article of evidence. 
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But for this, it would be in tl>e power of 
any two persons at any rate — for example, by 
means of a wager— not to say in the power of 
any one person, to force disclosures, pregnant 
with mischief in any degree to the public or 
to individuals: — disclosures of which the 
subject might be a fact of any sort at their 
pleasure: — with the most disastrous effect 

— investigations which public peace, not less 
than private delicacy, would forbid, would 
continually be made by the most indelicate 
bauds. 

So f\ir as concerns the public, scarcely a 
<iay passes, but, in one or other of the two 
legislative assemhlies, intorination c<illc<l loj 
on one side of the House is on this ground 
refused on the other, and by the majority of 
the House the refusal sanctioned. That, in 
out too many of the instances in which re- 
fusal takes place, no preponderant mischief 
would bycoiieessiou have been produced, the 
refusal having self-conscious misconduct tor 
its cause, cannot, so long as the conduct of 
public men remains short of perfection, admit 
of doubt ; since wheresoever misconduct has 
any shape and place, all evidence, by which 
such misconduct might be brought to light, 
will of course, in so far as the power of re- 
fusal is in the hands of any person who, in 
the character of party to such misconduct, or 
that of third person acting under the influence 
of undue sympathy towards any such party, 
be refused : — but what will always be above 
doubt is, that there will have been other in- 
stances in which the iniscliief from disclosure 
would have been preponderant, and accord- 
ingly l)y official duty the refusal not only [ler- 
mitted, but commanded. 

Farties litigant — extraneous witnesses — 
individuals at large — and the public at huge ; 

— such are the differeiit descriptions of per- 
.sons on this occasion it may be of use to keep 
in view. 

Vexation by disclosure, — in what cases 
shall it, in what shall it not, be considered as 
forming an aderpiate ground tor putting an 
exclusion upon evidence? Towards furnishing 
an answer to this question, the following 
rules, as far as they go, may perhaps be found 
to be not altogether without their use : — 

1. Except as hereinafter excepted (viz. hy 
Rule 6th,) so- long as, with relation to the 
transgression which is directly in question, the 
article of evidence called for»is not either ir- 
relevant or superfluous in such case, although 
among the consequences or tendencies of the 
evidence or disclosure thus called for should 
be that of subjecting or exposing, either the 
examinee himself or any other person, to le- 
gal punishment, whether on the score of the 
transgression in question, or on the score of 
any other transgression which is not th^ di- 
rect subject of the inquiry, be that punish- 
ment what it may, the vexation pioduced bv 


it ought not to be considered as constituting 
a suflicient, or in any degree proper ground, 
fbr putting an exclusion upon such evidence. 

Reason. For, in the necessarily implied 
opinion of the sovereign, by whom the penal 
law Cl cat i VC of the transgression in question 
is uplioldeii, whatsoever vexation is liable to 
result from the appli(“ation ot the punishment 
in question, in execution of the law in ques- 
tion, will receive its coinpcii'-atioii : — its 
compensation, and that a prcpfaidcrant one ; 
VIZ. in lespcct of the evil which it is the ob- 
ject of the law thus to produce. Party liti- 
gant extraneous witness — and individual 

at large ; — to all these several ‘'ituations, this 
rule seems to ajiply with equal justice. 

2. Vexatiim, composed merely ol tlie bur- 
then of satibtaction as for w'loiig, ought nut 
to he considered as constituting any siitlieicnt 
ground for the cxclusiuii of the evidence by 
winch an individual would be subjected or 
exposed to it. 

Reason, 'fhe same, mutatis mutandis, as 
ill the picceding ease. 

.‘1. Vexation, consisting merely of the loss 
and sensation of regret incident to the legal 
obligation of surrendering or failing to obtain 
a valuable object, which belongs of right to 
another party, — or of rendering a burthen- 
some service, which in any other shape is by 
law due to such other party, ought not to be 
considered as constituting a sullicieiit ground 
for exclusion, as above. 

Reason. Tlie same, mutatis mutandis, as 
above. 

4. Whatsoever disclosure, in consideration 
of the vexation which might result from it 
to an individual in the situation oi principal, 
i. e. person interested on his owm account, 
ouglit not to be exti acted from the breast of 
the individual himself, ought not to be ex- 
tracted from the breast of any person to whom 
it lias luqipened to receive information of it 
by means ot any situation of trust possessed 
by him in the character of trustee in relation 
to such principal.^ 

* Note, that to the situation of party litigant, 
and that of extraneous witness, tlie means of com- 
pulsion adapted to the extraction of testimony, 
are by the nature of things rendered altogether 
dirterent. To the situation of extraneous witness, 
that IS, of a person who has no such interest in 
the cause as gives the hand of justice (as above) 
a hold upon him, some extraneous instrument or 
compulsion — such, for instance, as coercive im- 
prisonment, is necessary. On the other hand, in 
the situation of party litigant, tlie interest a man 
has in the cause is, in the hand of the judge, an 
instrument sufficient for the purpose. From 
pertinacious non-responsion after pertinent inter- 
rogation, want of merits is the inference which, 
on the occasion of any private inquiry, is drawn 
of course by common sense: and the same on the 
occasion of legal inquiry would have been the 
inference drawn by common law, if by common 
law. common sense, in conjunction with common 
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Reason. For, the disclosure being the same, person, than if it were his own : and if no ade- 
the vexation produced by it will not be ma- quate ground for the exclusion can be formed 
terially different, whatsoever be the source by tho vexation produced by the disclosure in 
from which the disclosure may happen to have the breast of the individual whose interest in 
been extracted. the matter is of the self- regarding kind, still 

5. But where the principal himself ought less can it be formed by that sympathetic 
not to stand exempted from the obligation of species of vexation w'hich on such an account 
making thedisciosure, neither should any triis- is unfit to be considered as forming a separate 
tee of his be, on his behalf, so exempted.* item, as being liable to be produced, as it 
Reason. For, to the principal, the vexation were by contagion, in the breasts ot a number 
will not be greater if the breast from which of persons, and thence, in a quantity altoge- 
the disclosure is extracted be that of another ther indefinite, iri the case of each individual 


honesty had been taken for its guides. From 
non-responsion, and that which is equivalent to it, 
the inference is, on either side, want of merits : 
the principal fact probabilized, want of merits: 
evidentiary fact, non-responsion. false or evasive 
responsion. In penally on the defendant’s side, 
fact probabilized delinquency^ viz. in the shape 
specified in the charge: from talse responsion, or 
evasive inference, the same : of this circumstantial 
evidence, the probative force is not indeed abso- 
lutely conclusive, being liable to be weakened by 
possible infirmative circunri^tances (see the chaji- 
ter on Circumstantial Evidence.) It is, however, 
much more so than many an article of circum- 
stantial evidence, which, in present practice, is 
in use to be acted upon as conclusive. 

• For avoidance of needless hardship by dis- 
closure, the nature of things admits of a variety 
of exp^ients, which, in a system directed really 
to the ends of justice, and founded in a regard to 
human feelings, would be adopted with alacrity; 
but which, under a system directed to such op- 
posite ends, and under the dominion of such op- 
posite affections, will of course be treateil witli 
affected scorn as visionary and ridiculous. 

The mischief to be guarded against, suppose 
it to have its source in the apprehended and un- 
punishable resentment of this or that individual 
in relation to whom, by some domestic or otlier 
intimate connexion, the party has been plated in 
a state of dependence, more or less strict and 
irresistible: — father, guardian (the party being 
of full age, or under age,) husband, ex])caed 
husband or wife, father or guardian of ditto, pa- 
tron, official superior, principal customer m the 
way of trade, and so forth. 

1. By the principle of occasional privacy (as 
explained Chapter VI 1 1. § 10,] much might be 
done towards the avoidance ot mischief in this 
shape. The witness examined by the judge, in 
his adjoining privy -chamber — with or without 
the presence of persons named for the purpose, 
one by the party on each side, with the approba- 
tion of the judge, and bound by a solemn promise 
want of secresy. 

2. The objectionable testimony in question not 
to be called for, but in case of necessity, i. e. for 
of other sufficient evidence. 

3. Power to the judge, to exact or refuse to 
exact, to admit or refuse to admit, the objection- 
able testimony, according to the judgment formed 
by him on the question, whether by admission 
or exclusion the greater evil would be produced : 
such opinion to be supported by special reasons, 
to be tnaaeupon enterea in a book, to be kept for 
such purpose : a secret register^ not accessible but 
to particular persons and for particular purposes. 

4. Power to the judge, if, in his declared opi- 
nion, the importance of the matter in question be 
sufficient to warrant such an expedient, to con- 
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vene the individual, whose apprehended resent- 
ment constitutes the objection — • to convene him 
for the purpose of reconciling him, by premer re- 
presentations, to the inquiry the necessity of which 
IS imposed by the exigences of justice. 

Other temperaments directed to the same ob- 
jects amongst them, regulations having in view 

tlie prevention of the abuses to which the powers 
in question stand exposed — might here have been 
brought to view: bi?t in so contracted a sketch 
as the present, too much space will already be 
thouglit to have been bestowed upon an object so 
anomalous and so hopeless. 

Operations of so domestic a cast will be imme- 
diately seen to be not conqiatible with the system 
of technical procedure, nor therefore with that 
inode of jury-trial which it involves. 

A system of which they formed a part could 
be no other than a modification of the system of 
natural procedure, such as that brought to view 
in another work [Scotch Jiefonn^) under which, 
in non-penal cases in gener.il, and ])erhaps, to a 
certain extent, as at presentunder justicc-of-pcace 
law in the lighter and less important penal cases, 
without the forms, and consequently without the 
delay., vexation, and expense-, to which, under the 
existing system, may he added the ptecipation^ 
inseparably or otherwise attached to jury-trial, 
tile suit or cause might be tried and receive its 
decision in the fust from a single judge, 

with or without un-lawlearned assessors, two or 
some such small number, changing like jury- 
men, and of the class of jurymen; - jury-trial 
not to be resorted to, hut in so far as demanded 
by a parly in the way of appeal, as at present in 
the case of new trial : causes too complicated to 
receive a well grounded decision in the compass 
of a single sittini^, being as there mentioned, de- 
composed and resfilved into separate issues triable 
by separate juries. 

Against discretionary newer, when proposed to 
be given to a judge by law, and limited by the 
same law, meaning always real law, — against 
power to the exercise of which all eyes would be 
directed by the very law by which it would be con- 
ferred, the eye of public jealousy is apt enough, 
frequently more than enough, to put itself upon 
the alert. Towards power almost infinitely more 
extensive and exposed to abuse, so it have been 
assumed and exercised without law, — such as is 
all power exercised in the haze of common, alias 
unwritten law — especially if the abuse be in a 
particular degree inveterate, no such guardian eye 
can be prevailed upon to open itself. 

Under judge-made law, ail judicial power is ar- 
bitrary — essentially and irremediably arbitrary. 
Where there is no fixed standard, on whom can 
aberration jilstly be chargeable ? When there is 
nothing fo err from, how can aberration ever ha*'"' 
place ? 
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in whose breast is produced any particle of 
vexation of the self- regarding kind. 

6. On the ground of apprehended mischief 
to the public, die judges ought to be not only 
authorized, but required, to apply to the de- 
manded disclosure, absolutely or provisional- 
ly, exclusion or modification, according to the 
exigency of the case: declaring at the same 
time, in what paiticular shape it is that the 
mischief is apprehended ; and if it be to the 
prejudice of the business of any particular of- 
ficial dcpartiru nt, making communication of 
the matter to the cliicf of sucli department, 
giving at the same time notice to the paitics 
of the communication so made*, and appoint- 
ing a day on which, on failure of sudicient 
cause sliown for non-disclosure, disclosure 
shall be exigible. 

7. There arc certain transgressions, the 
nature of which is such, that the evil which 
they are liable to producers produced wholly 
or principally by disclosure. If on cither side, 
on the occasion of a suit or cause, penal or 
rion-penal, having a ditferent object, evidence 
be called for, of which, if delivered, the effect 
may be to expose any person, party or not 
party to the suit or cause, to the suspicion of 
having been conccriu'd in a transgression of 
this description, it ought to be in the option 
of the judge to exact the delivery of such evi- 
dence, to permit it sinqily without exacting 
it, or to prohibit and prevent the delivery of 
it; pursuing that one of those courses which 
in his judgment promises upon the whole to 
be productive of the least b<ilance on the side 
of evil, or the greatest on the side of good. 

On any such occasion, for striking a balance 
such as above immtioncd, the following are 
the items that seem most material to hedvcpt 
in view in the taking of the account: — 

Item I. The nature and magnitude of the 
exnU for the avoidance of which — or (what is 
the same thing in other word^) of the (jood^ 
for the production of which tlie evidence in 
question is demanded: the evil, for example, 
subjection to undue punishm(i»^it — subjection 
to an undue burthensome obligation, on the 
score of satisfaction as for wrong; — subjec- 
tion to an undue burthensome obligation on 
any other score ; — undue loss of any valuable 
possession, or of any valuable service due at 
the charge of this or that individual: — the 
good — viz. by the application of punishment 
where due — by the administration of satis- 
faction as for wrong, at the charge of the 
wrong-doer — and so forth, as above. 

Item 2. The probability of the evil appre- 
hended, in the event of an exclusion put upon 
the proposed article of evidence. The greater 
the probability, that without the proposed 
article of evidence, the effect proposed from 

it will be produced by other means i. e. the 

leM the need there is of it, to the purpoi^ of 
producing that eflfect, — the less the advantage 
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is, which, in case of its being delivered, there 
will be to set against the evil attached to the 
di.sclosure. 

Item 3. The magnitude of the evil pro- 
ducible by the disclosura 

Item 4. The probability or improbability, 
that if not by the proposed evidence, the dis- 
closure will be brouglit about by some other 
mean'*. 

To probabilitif substitute certahiti/, the evil 
chargeable on the delivery of the evidence in 
question vanishes. 

8. On the score of an offence of a purely 
public nature, unaccompanied with suffering 
inflicted on any assignable individual, punish- 
ment may with less inconvenience be, in any 
^iven individual instance, remitted, than sa- 
tisfaction as for wrong done to an assignable 
individual refused. 

Rcu'ion. For if the offence be but rarely 
repeated — the more rarely, the less is the need 
of punishment for the prevention of it : on the 
other hand, if ficdiuently — the more fre- 
quently rcfieated, the more frequently will the 
op[)ortunity occur of inflicting punishment in 
respect of it, without need of producing, in 
addition to sindi punishment, the casual and 
extraordinary evil heie in question — viz. the 
vexation producible by disclosure. 

§ 5. Kvidence that ought not to be admitted—^ 
Uisclosiu e of Catholic Confession. 

Question. On the occasion, or for the pur- 
po'-e of a suit or cause, penal or non-penal, 
oughta piicstto be compellable or receivable 
to reveal any communication made to him as 
such in the way of confession, according to 
the rites of the Catholic or any other church 
or religious persuasion t 

Answei . Niuther compellable nor receiv- 
able. 

Reasons. — 1. In any law or mode of pro- 
cedure, rendering such information compel- 
lable or receivable, would be included the 
effect of a penal law, prohibiting, in relation 
to the most important cases in general, and 
all ciiminal cases in particular, the exercise 
of the religious function in question: — a 
penal law, having tor its penalty the punish- 
ment or burthensome obligation, whatsoever 
it might be, to which, b. the testimony of the 
priest, the individual confessing, or any other 
individual, would be liable to be subjected. 

In whatsoever suit or cause, penal or non- 
penal, it were proposed to make a religionist 
of the persuasion in question defendant, it 
would become a matter of course for the plain- 
tiff or prosecutor, under the direction or by 
the instrumentality of his law adviser, to look 
out for the priest to whom the projm'sed de- 
fendant was in the habit of resorting for this 
purpose, and to summon him to appear as a 
witness. 

A regulation to any such effect would there- 
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fore be a virtual proscription of the exercise 
of the Catholic religion. 

2. In compensation for the evil of this 
tyranny, no good would in any shape be pro- 
duced. 

To the public at large, in respect of the in- 
terest it has in giving execution and effect to 
the aggregate body of the laws — in a word, 
to the ends of justice, so far from being con- 
ducive, an obligation to this elfect would be 
purely adverse. In relation to the most mis- 
chievous crimes, for example, the effect of the 
institution in question, in so far as it has any, 
is much the more sincerely and uniformly, not 
ordy preventive, but compensative, than the 
effect aimed at by the laws for the sake of 
which, if at all, the proscription of it would 
be called for. 

1. It is in regard to the contingent future 
preventive^ in so far as, by means of the inter- 
course in question, any such impression as 
repentance and reformation is produced. 

2. It may, even in a mtire determinate way, 
have, and doubtless ever and anon has had, 
the happy effect of exercising a iireventive 
influence. Suppose that, by this means, on 
the part of a penitent of his, the existence of 
this or that particular mischievous habit or 
propensity has conic to the knowledge of the 
spiritual guide, various are the ways in which, 
without exposing the penitent to discovery, 
measures may be emploved tor the prevention 
of the impending mischief. 

3. Of this spiritual guide and comforter, the 
influence will naturally, be it what it may, in 
proportion as ciicumstances indicate a pro- 
bability of success, be applied, not only to 
the prevention of future transgressions, but 
the disposing of the penitent to make repa- 
ration for mischief done hy misdeeds already 
perpetrated.* 

* In the case of nnscliievous ‘criminality, the 
duty of compensation and the use of the confes- 
sional in promoting the fullilment of it, has, 
among Catholics, been a known subject of con- 
sideration and publication. A treatise, Sur la 
Hestitution^ by La Plucelle. is a work the title 
of which cannot be altogctlier unknown even 
among Protestants. 

To this purpose, let the actual effect produced 
by Catholicism be ever so small, it can scarcely 
be much smaller than the utmost effect aimed at 
by English judge-made law ; and in particular, 
that part of it, which being the product of the 
most unexperienced and barbarous ages, is so 
piously held to view as a standard to which the 
rule of action in a riper and milder state of so- 
cie^ ought for ever to be kept conformable. In 
so far as that branch of the law finds the means 
of execution, when the criminal has been con- 
signed to legal. slaughter, what property he has, 
instead of remaining for the subsistence of his 
innocent family, or being applied to the purpose 
of afibrding compensation to the injured as well 
as innocent victim or victims of his crime, is 
seized and made a prey of, nominally to the benefit 
of the monarch alone, really to the joint benefit 


Crimes of sectarian fanaticism apart, by this 
time nearly, if not altogether, out of date, in 
no respect or degree can this sort of power be 
conducive to the taking anything away from 
the usefully. preventive, or in any other way 
remedial operation of the political or legal 
«anction. But if by means of the power of 
absolution, which is considered ns attached 
to the exercise of this religious function, the 
usefuUy-preveiitive influence of the religious 
sanction be, in that class of religionists, upon 
the whole rendered less than 0 — a proposi- 
tion the truth of which will, by the conside- 
ration just brought to view, be at least ren- 
dered dubious — then the diminution is an 
inconvenience inseparable from the Catholic 
religion, and not lemovable but by the extir- 
pation of it. 

§ G. Evidence that oiujht to he exacted , — 
Client Communication. 

Question. A lawyer — ought lie to be com- 
pellable or receivable to disclose a matter of 
fact, tlie disclosure of which would be dis- 
serviceablc to a client of bis, in respect of a 
suit or cause, iion-peiial or penal, in which 
I such client is party, plaintilf, or defendant? 

Answer. Yes : compellable at any rate ; if 
not when uiwalled for receivable. For what 
reason oiiglit be to be exempted? — from an 
obligation to tliat elfeet, what is the real evil 
eapalile of taking place? None whatever: 
iinh'ss, in a penal ease, the subjecting a man 
to punishment where due, — in a non-peiial 
case, the subjecting a man to the obligation 
of rendering the service demanded where due, 
or compensation, or both, be to be placed to 
tlie^aceount of evil: — placed on this occa- 
sion, while they are not on any others. 

The considerations which forbid the com- 
pelling or admitting the Catholic confessor 
to disclose misdeeds revealed to him in con- 
fes-vion, have just been brought to view: — 
neither those nor any other considerations of 
a like tendency will be found to have any 
application to Tlie lawyer’s case. 

To the non-transgressor — to the innocent 
and honest client — no such exemption can be 
of any the smallest use. By the supposi- 
tion, not having done anything wrong, nothing 
wrong will he have to confess. 

The criminal, — the wrong-doer, — to these 
and these alone, the man of law himself ex- 
cepted, can an •exemption of this sort be of 
any use. 

To the Catholic priest and confessor, 

of the monarch and the ever-industrious manu- 
facturers of his prerogative. 

\Vith this “ vicarious satisfaction,” the mo- 
rality of Blackstone has declared itself perfectly 
well satisfied. The satisfaction of the learned 
panegyrist would probably not have been quite so 
cordial, had the principle of vicarious application 
extended itself to lawyers’ salaries and fees. 
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is matter of universally understood and ac- 
knowledged duty to do what depends upon 
him, as above mentioned, towards the lessen- 
ing the number of mischievous acts in general, 
and lessening the amount of the mischief pro- 
duced by such as have been committed ; arid 
that towards so salutary an end, more or less, 
how much soever less than could be wished, 
is constantly done, can scarcely he doubted. 

By the lawyer, in his character of counsel 
or attorney for the critriinal or selt-conscioiis 
wrong-doer, so hir from being ever exercised, 
no such salutary influence is ever so miicli as 
pretended to be exercised, or anything done 
towards the exercise of it. 

On the contrary, in relation to a trans- 
gression of any description — say for example 
a felony — the part taken by a lawyer in the 
character of counsel for the defendant, is ex- 
actly the part which is taken by an accessary 
after the fact to tnat san.e felony, with no 
other diflference than that between ignorance 
and danger on the one part, and knowledge, 
skill, and security, on the other. 

In the situation of judge, the man of law 
(I speak more especially of English pr.ictice) 
manufactures flaws and loop-holes for male- 
factors and wrong-doers to creep ont at :* — 
in the situation of counsel for the criminal 
or wrong-doing defendant, (not to speak ot 
wrong-doing and unjustly demanding plain- 
tiff, ) he lets out to the malefactor and wrong- 
doer his best endeavours, to the purpose ot 
enabling him to make bis advantage of Ibo 
assistance and encouragement thus provided 
and held out to him by bis confedeiMto on , 
the bench. 

It is a maxim among the brothcrliood — -a 
maxim not ordy acted uj)on but avoweet, as 
often as under favour of opportunity, acquies- 
cence can be hoped for — that ru;ht and aro/q; 
are creatures of their cretition, and of which 
the existence is at all times dependent upon 
their pleasure ; that, in so f.ir as practised or 
encouraged by a judge, vice becomes virtue 

in so far as punished or Vituperated by 

him, virtue becomes vice. 

It is in virtue and under favour of tliis 
maxim, that, under the name of fictions, false- 
hoods, in comparison of W’hich the w'orst of 
those which in vulgar language receive the 
nameof/fes, arc current: liberty-oppressing 
and money-catching falsehoods — falsehoods 
by these same arbiters of human destiny them- 
selves committed, rewarded, and more than 
encouraged, — compelled ; were, as Blackstone 
himself found himself everywhere obliged to 
confess, employed throughout as materials in 
the foundation of the system of procedure in 
particular, and in general in the whole fabiic 
of judge-made law, alias common, alias un- 
written law. 

• Flaws, viz. by means of the principle of 
nullification, and other devices. 


It is in virtue and under favour of this same 
maxim, that, for the benefit of i?elf and Co. 
they have licensed Co. to render to malefac- 
tors that sort of support and encouragement 
for the rendoiiiig of which, those to whom 
they have not communicated the licence are, 
under the name of accessaries after the fact, 
dealt with by them as felons I 

-f- “ Call upon a man — of all men, call upon a 
man of law — to break his trust?” cries the man 
of law. Ves, surely: and why? Because the 
same considerations of general utility and justice^ 
which in other cases call upon the ministers of 
justice to compel the observance of a trust, call 
upon him in this case to compel the breach of it: 
the breach — or if instead of the cooler word 
breach, the more impassioned word betraying or 
violation be employed in preference, the state of 
the case will not be altered. 

A trust is but a species of contract. Be the 
contract what it may, from an arrangement of 
law authorizing or enjoining the breach of it, what 
is the consequence apprehended? On each indi- 
vidual occasion, one or other'of two consequences 
it must be, viz. that cither the contract wdl not be 
entered into, or if entered into, it will be broken. 
But if the clfect of the contract, as often as it has 
any, be of a nature misclucvous to the commu- 
nity, productive of a balance on the side of evil, 
— tliat these consequences, the ( iie or the other 
of them, should on every occasion take place, is 
exactly the result, the liappcning of which will be 
the wish of evciy man, in whose scale of import- 
ance the welfare of tlic community in question, 
the greatest hap})iness of the greatest number of 
its members — occupies a bigbei* place, than that 
of a wrong-doer and his hired actomplice. 

An act which in itself — which in its own na- 
ture — is prejudicial to society, is it in the power 
of two men, by agreeing to join in the ])Lrfor- 
nianceof it — of any two men, so as one of them 
be a lawyer — to render it innoxious and justiH- 
able? 

What is desirable is, that by honest men of 
all descriptions, lionest and preponderantly bene- 
ficial contracts of all descriptions should be ob- 
served, performed, and carried into effect. Does 
It follow, that between dishonest men of all de- 
scriptions, and their respective confeder.ites and 
coadjutors, hired from this or that one of the 
several houses of call in the neighbourhood of 
Temple- Bar, to contracts having lor their object 
the giving success to dishonest acts, and security 
to the actors, the like force and effect should, as 
far as denen-.ls upon law and judicature, be se- 
cured ? In the case of an honest engagement, it 
is by the observance of it — in the case of a dis- 
honest and pernicious engagement, it is by the 
breach of it — that the community is served. 

In a case of felony — in a case of swindling or 
smuggling — in a case of criminality or of trans- 
gression in any other mischievous shape, — it is 
not contended that, between accessary and ac- 
cessary before the fact, engagements, having for 
t' eir object either the effectuation of the distinct 
purpose, or the safety of the transaction, should 

be kept ; then why as between accessary and 

accessary after the fact? 

Mischievous contracts ought not to be formed : 
ami were it only to the end that in other instance# 
they may not be formed, — in those in which thej 
have been formed, they ought not to be ‘"•r- 
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§ 7. Avoidance of Kxpeme, 

Cases where exclusion of evidence may be 
required, by the subserviency of such exclu- 
sion to the avoidance of preponderantly mis- 
chievous expense. 

Of this class of cases, an exemplification, 
though under another head, has been already 
given. In case of compensation, vexation 
to A becomes expeine to 11, at whose charge 
the compensation is alluided. Ihit in this 
case, the effect of the conijieu'iation is — to 
take away the need, and thence the propriety, 
of putting an exclusion upon the evidence, 
even supposing that, but for the compensa- 
tion, the propriety of sucli exclusion would 
have been ever so clear and incontestable. 

But, by whatsoever cause produced (coin- 


formed^ — they ought not to be suffered to be 
pertormed. 

A trust is a sort or species of continct: — and 
who is the sort of man \v?io, for the furtherance 
of his own sinister interest, at the expense of 
every honest interest, calls for a blind and indis- 
criniinating observance of this pernicious con- 
tract? Who but that very sort of man, who, for 
the furtherance of the same sinister interest — 

with the principle of nulliHcation in his hand 

that instrument of his own manufacture, by a 
touch of which not only all private engagements, 
but all public engagements — in a word, all laws, 
ire broken and bereft of all their efficacy at his 
pleasure, — breaks and annihilates any the most 
ueneficial engagements without remorse- 

With a view to, and for the sole purpose of the 
((general good, to the prejudice of that particular 
cmd sinister interest of his own, he will not hear 
of the annulment of a contract: — when, without 
so much as the pretence of good, general or par- 
ticular, on the mere ground of this or that quibble 

— this or thnt palpably absurd or mendacious 
assemblage of words in his mouth, on grounds 
confessedly, or rather professedly, foreign and 
irrelevant to the merits — for non-compliance with 
this or that condition, never announced, and by 
the most sagacious discernment and ingenuity 
incapable of being anticipated — for non-perform- 
ance of this or that condition, the performance of 
which he has taken care shall he impossible, he 
destroys whatsoever contract comes in his way at 
pleasure. 

Note also, that the .same sinister interest which 
for the benefit of hi.s own trade engaged the man 
of law to secure to himself so convenient an ex- 
emption, engaged him, by means of the same 
uncontroulea power, to secure to himself the mo- 
nopoly of it The medical practitioner, to whose 
healing art a malefactor, wounded in the prose- 
cution of his enterprise, has had recourse tor re- 
lief, and who by his lips is called upon to help 

to destroy the life which his hand had saved : 

the trust reposed in the exerciser of this pain- 
assuaging and life-preserving art — of whose la- 
bours good in the purest shape is the unvarying 
object, is this purely virtuous and beneficial trust 
secured likewise from disclosure? Not it indeed: 

— any more than that of the banker^ or the ex r- 
ciser of any other honest trade or profession by 
which service without fraud or hypocrisy is in 
any shape nerformed. 


peiisation for vexation, or any other,) in what 
rases, if in any, shall expense attached to the 
exhibition of evidence expense in its own 
shape — be considered as constituting a pro 
per ground for the exclusion of it ? 

Of the general principle from which, in 
every rase, an answer to this question may be 
deduced, siifficient explanation, it is supposed, 
has been given above. 

For conveying a conception, however slight 
of the dilliculties with which this spot in the 
field of procedure is incumbered, a reference, 
however short, to existing practice, seems 
scarcely to he dispensed with. 

Under English judge-made law, for getting 
throiigli these, as well as so many other ditfi- 
oulties, a very simple rule siithces : — rujht to 
Ju.^fire depends upon opulence. The law is a 
lottery : have you money enough for a ticket ? 
Down with your money and take your chance. 
Does money run ‘short with you ? Lie still 
and be ruined. It was not for yon that jus- 
tice, or, what is the same thing, that judge- 
made law was made. 

On the mere tender of a sum oi money ade- 
(piate (i.e. that sball eventually he deemed 
adequate) to the expected expense, be his tes- 
limony relevant to the matter in issue or not, 
every man is bound to attendance : without 
such adequate tender, no man is bound to at- 
tendance. 

Where needless and uncompensated, the 
vexation imposed — where necessary to jus- 
tice, and thereby the vexation compensated, 
the service not exacted — such, on this part 
of the field, are the evils produced by judge- 
made law. 

Fi om the fiuther end of the kingdom a man 
may he called away from his business, and kept 
from it days or weeks : for his expense, he 
receives a compensation, adequate or inade- 
quate : for his loss of time — a loss in which 
pecuniary loss, the equivalent of expense to 
an indefinite amount, may have been involved 
— no compensation does he receive what- 
ever. 

Watching his opportunity, it is 'n the power 
of any man buying at the justice-«hop an in- 
strument calk'd a suhpania^ and paying more- 
over to the proposed witness any sum of 
money of tho sufficiency of which he is as- 
sured, to inflict injury to an unlimited amount 
on any other man in whose suffering he be- 
holds a source'of sinister enjoyment. 

Such is the mischief to which the hand of 
venal justice lends itself, by exacting labour in 
this shape, where it ought not to be exacted. 

On the other hand, let the need of it be 
ever so urgent — let the consequences of its 
being withholden be ever so ruinous — let the 
vexation attached to the rendering of it be 
to^be proposed witness ever so slight and in* 
considerable, — no money, no evidence. 
Money at stake upon ♦he cause, say £4000 
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advance necessary to defray the proposed wit- 
ness’s expense, say £b ; — rather than the rich 
man should suffer a loss of £5, upon the poor 
man a loss is imposed of £4000. 

Of the mass of mischief capable of issuing 
from this source, under the compli(‘ation of 
uncertainties under which business of this sor t 
labours, a portion more or less considerable 
must, it cannot but be acknowledged, remain 
always unavoidable. 

But in comparison of that, the source of 
which maybe seen in the impci fections of the 
system, the pait which has its source in the 
inexorable and incorrigible nature of things 
will be found inconsiderable. 

By those timely explanations, the need of 
which there has been such perpetual occasion 
to bring to view, —difficulty in this, as in so 
many other shapes, would, by far the hugest 
portion of it be cleared up — evil in these, as 
ill so many other shapes, Ity tar the largest 
portion of it dispelled. No such explanations 
have place — no such explanations ever can 
take place. Effectual care has been taken 
that no such explanations ever shall take 
place : — and wliy ? Lest in these same shapes, 
evil to suitors, and thence (/oiui in the shape 
of profit, power, and ease to Judge and Co., 
should be dispelled.* 

• “ To enable a man to produce his witnesses 
before a jury,” says IMr. Peake, (but how is it 
where there is no jury V J in cases,” con- 
tinues he, where they will not voluntarily anpear 
in his behalf,” (add — oi it is apprehended may 
not,) “ the law,” continues he, has ])rovuicd a 
compulsory remedy by the writ of sith-pcvu L” — 
“The service of the writ oi' sub-pfvun is made,” 
he goes on to '^ay, “ by delivering a copy to the 
witness, and showing him the original, at the same 
time tendering a sum of money for his 

expenses, occordivfr to his station in life ; and, 
if after this he neglect to attend, he will be liable 
either to an attachment, to an action at the com- 
mon law for damages, or to an action on the 
statute of 5 Hen. c. 9. for the penalty of £10; 
and the further recompence given by that statute 
at the election of the party injuiyd by his negli- 
gence.” 

Thus far the learned expositor. Of all these 
several optional consequences, or any one of them, 
on the occasion in question, in and by the mes- 
sage by which a man’s attendance is commanded, 
is any the least intimation given to him whatever? i 
— but instead of it, what he is threatened with is — 
the payment of a sum, the same in all cases (£100,) 
for which in no known instance was a man ever 
called upon : a prophecy so sure to be rnendacious, 
that by the learned expositor, in his list of reme- 
dies, no mention, it may be seen, is made of it. 
Here then, as usual, may be seen English judges, 
in habitual solemnity, declaring themselves “ wit- 
nesses” to a downright lie, and that capable of 
being*a most pernicious one. For suppose that, 
at the expense of £100, by withholding this ser- 
vice when due, a man saw an assurance of reaping, 
in the shape of money, vengeance, or any other 
shape, an advantage more than equivalent to that 
expense, what the judge by this message gives 
him to understand is, — that such is the oppor- 


8. How to minimize Evil in all these cases* 

Of the course necessary to be taken for this 
purpose, ail indicalioii has, in general terms, 
liccn already given — (see § 3.) The first 
filing to he done, is to reduce to its minimum 
(he whole mass of the delay, vexation, and 
expense necessary to the production of each 
such poition of the proffered or supposed 
obtainable evidence, as shall be pronounced 
neither irrelevant nw superfluous. This done, 
as to any poition the exhibition of which ap- 
pears to he unavoidably attended with a mass 
of evil in the shape of delay, vexation, and 
expense, such as threatens to outweigh any 
evil of which, in respect of danger of inisde- 
cision, for example, tlic exfdiision of that same 
portion of evidence would he productive, th- n 
it is that, as to any such portion, a determi- 
nation is to be taken, whether, upon the 
whole, it is by admission or by exclusion that 
the most effectual piovision would he made 
for the fulfilment of fllie eiiils of justice. 

But as to both those points, what, upon the 
hare mention of it, can scarcely fail to render 
itself manifest to an imprejiidiccd mind is — 
that, to the purpose of any individual cause, 
no well grounded or rational determination can 
ever he taken hut upon a distinct and coin- 
heiisive view of the particular circumstances 
of the individual case. What are the indivi- 
vidual facts that require proof? — in relation 
to each such fact, what are the articles of evi- 
dence that are expected ? — and in relation to 
each such article of expected evidence, what 
aie the source or sources from whence it is 
expected ? 

tunity which the law, iniUs wisdom, has put into 
his h.inds. 

Exists there that malefactor, be he ever so vile, 
by whom, were credence given to his word, an 
honest man would be so likely — not to say so 
certain — to he deceived, as by the purest of Eng- 
lish judges, expressing himself deliberately and 
solemnly — sometimes under his own hand, some- 
times by the hands of his appointed instruments, 
sometimes telling the lie in his own name, some- 
times rci'rc'^^nting the king as telling it, and 
hi.M cli aN uiii (‘"snig it. 

On a charge of murdering his father, or cutting 
a piece of cloth into smaller pieces, suppose a 
man hanged for want of the exculpation which a 
man who should have been witness would have 
afforded : — who in this case ^lets the promised 
“ damages ?” As soon would they be got by the 
man’s ghost, as by his widow or his orphans. 
Such from beginning to end — if under the pres- 
sure of necessity the terms may be applied to a 
nonentity which has neither — such, from thebe- 
ginning to the end of its fictitious texture, is the 
providence of judge-made law : and under such 
providence reigns a rule, sacred among lawyers 
and lawyer-led legislators, consigning to in- 
famy with the word theorist upon nis forehead, 
the man who shall dare to propose any such dan- 
gerous innovation as that of applying a remedy^ 
in any shape, to mischief in any shape, befoie it 
has been proved to have already taken place. 
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What, at the same time, will be no less ma- 
nifest is — that by no other means can these 
individual circumstances be ascertained, either 
with anything near the security against de- 
ceptions incorrectness and inccnipletencss, 
or with nearly so little delay, vexation, and 
expense,* as by means of those mutual er- 
plnnatioris which take place with such peifrct 
facility and effect, wheresoever at the outset 
of the cause, the parties are brought toge- 
ther face to face in the prc-ence of the judge : 
in which confi ontation is included and im- 
plied, not only <^pontaneous deposition on 
both sides, but interrogation ex adeerso^ and, 
upon occasion, even intei rotations 
que, as in a former chapter cx|dained. 

In a subsequent cliaptcr, on the occasion of 
a particular species of fact, viz. the genuine- 
ness or spill iousne'>s of a protfered legal in- 
strument, an exemplification will he given of 
the service which, by such timely op{)ortuni- 
tiesof mutual ex phhiati<in, would, througboiit 
the whole field of judicature, ho rendered to 
the ends and interests of justice. 

Relevant, or irrelevant ? — not superfluous, 
or superfluous? On questions such as thpse, 
the power of I’ceiding may to some eyes pre- 
sent itself as exposed in no incon^idiuablc 
degree to abuse. It wdll, lio\vc\er, be found 
not to be so in a greater degiec than many 
others of the powi'rs inseparably involviul in 
the geiieial power of jiidie;itin e ; and in par- 
ticular that of determining, in each individual 
instance, whetiiei, as just mentioned, the de- 
gree of collateral inconvenience — of delay, 
vexation, and expense incident to admi'^sion, 
shall or shall not be regaided as sulficient to 
render exclusion preferable. 

As to these powers, {lartieularly in the case 
of irrelevancy or superfluousness, were they 
in ever so much gi cater a degree exposed to 
abuse, they woiihl not be the less necessary : 
since, but for the safeguard they afford, cases 
would not be w^inting in whicli, by the force 
of overbearing opulence, the merits of the 
cause, as well as the substance of the less 
opulent party, might be overwhelmed and 
di owned — drowned in an ocean of delay, vex- 
ation, and expense.! 

* Except always the comparatively rare case, 
in which, for a time or for ever, such confronta- 
tion is either physically or pi udentially imprac- 
ticable; in whicn case, oral examination finds a 
necessary substitute, temporary or definitive, in 
the epistolary mode. 

+ In the idia of excluding a mass of evidence 
on the ground of irrelev.mcy, a sort of apparent 
self-contradiction may be apt to present itself; — 
for, “ How can you tell what it is,” it may be 
asked, “ till you have either read or heard it ?” 
But relevancy will, it is believed, be found to 
regard the relation between fact and fact, ratlier 
than that between fact and evidence — rather 
than the relation between a given matter of fact, 
and evidence dii probative of that mutter or 
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By the timely explanations just spoken of, 
all unnecessary eviL incident to the produc- 
tion of evidence would be prevented ; as in 
every corner of the field of judicature, fortu- 
nate enough not be polluted by the claw of 
the technical harpy, it is prevented of course. 

Articles of evidence, of which, upon expla- 
nation, it vver»» seen and acknowledged that 
they wmiild ho either irrelevant or superfiuoits, 
would be disearded, — discarded before an 
atom of tliat delay, that vexation, or that 
expen^^e, which w’oiild have attended the pro- 
duction of them, had been produced. 

When, of two objectionable articles of 
evidence appertaining to the same fiwt — the 
one requiring hut a small mass of delay, vexa- 
tion, and expense — the other, a mass of those 
same evils in any amount larger, expeetation 
is entertained that the least burthensome may 
suflice to command the decision, this least 
bmthensome W'iirbe the mass to be protliiced 
in the first instance; eventual liberty being 
reserved for the production of the more bur- 
tbensoine mass, should the other be found 
insuirieient. 

§ 0. E/iqhsh P/artu’c t/> relation to the above 
Erds. 

By the explanations just spoken of, the 
above several cviN would for the gieatest 
part be excluded. But out of these same 
evils, and in a mass proportioned to the ag- 
gregate ma^s of those same evils, does the 
piofit of Judge and Co. increase. It is there- 
fore the inteiesl of Judge and Co., that — not 
the evils themselves, but the explanations by 
which they would be excluded, should be cx- 
clyded : — and excluded they are accordingly : 
and of such exclusion a coriiueopim of those 
same evils is the result: fertile box of Pan- 
dora is the cornucopia} of the man of law. 

Under the impossibility ol determining be- 
forehand, in rebition to this or that aiticle 
fiom wdiicli advantage is looked for, whetlier 
it will be deemed relevant and admitted, or 
irrelevant and excluded, —in relation to this or 
that article, whether after the production of 
what other article thei e may be of the same 
tendency, a demand for it will be found exist- 
ing, or whether it will not be found super- 
fluous, — every particle of information that 
presents any the smallest chance of proving 
servicealile and admissible is anxiously looked 


fact: to reject evidence on the score of irrele- 

vancy, will accordingly in general be, to say — 
this faefy the existence of wnich you require to 
be admitted to prove, viz. in the character of an 
evidentiary fact or circumstance probative of the 
principal fact in question, has not, supposing it 
proved, any connexion with it, sufficiently close 
and strong to compensate the mass of delay, vexa- 
tion, and expense, that would he inseparable 
from the production of it; — therefore it shall 
not be produced. 
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out for, hunted out, and, at an expense to 
which theie are no limits but those of the 
pecuniary faculties of the party and the esti- 
mated importance of the cause, dragged to 
the scene of action : and thus the pecuniary 
faculties of the parties at least, if not the 
theatre of justice, are oppressed by a load 
composed of irrelevant or superfluous, or ir- 
relevant and superfluous evidence. 

Of this aggregate mass of evidence — this 
or that item — necessary and proper, irrele- 
vant or superfluous, — cannot (suppose it found 
or apprehended) be obtained witliin the re- 
gularly allotted time ; — thus comes more 
delay, and by need of application for this 
extra time — and apjdication made accord- 
ingly — and opposed or not opposed, — more 
expense. 

How many witnesses have you to exa- 
mine ?” So mafiy. “ IIow many hours, think 
you, may the examination of them, with your 
speech upon it, take up?” So many. “ Oh, 
then ; trying the cause now will be impos- 
sible.” Thence comes one or other of two 
jobs — a remanet, or a reference : — a rerna- 
net, with fresh fees for the counsel already 
employed : — or a reference, with fees de die 
in diem as above, for others of the same robe, 
one or more, in the character of judges. 

, Thus in one cause : — while, in another 
cause, by economy or by pecuniary inability, 
this or that article of evidence, wliich on the 
trial is discovered and pronounced to be in- 
dispensable, is kept back: consequence, if it 
be on the plaintiff’s side that the delicieney 
has place, a nonsuit. 

If on the defendant’s side, so nmeh the 
better: because, in that ease, under the n une 
of motion for a new trial, comes a second 
for trying whether there shall be a third ; — 
and thereupon, by the blessing of God, that 
third : — whereas, in the case of the non-suit, 
two is the number of blessings to the enjoy- 
ment of which, in the first instance at least, 
the piety of the long robe is limited. 

Till a quarter of a year, or^ialf a year, or 
a whole year, after the discovery has been 
made, no misconception shall he set right, no 
error corrected, no omission supplied, no ob- 
scurity or ambiguity cleared up — till a quar- 
ter, or half a year, or a whole year, according 
to the distance from the seat of government 
— behold in this state of things one of the 
laws virtually included in the- institution of 
terms and circuits : and this too under a 
system, under which, in virtue of the prin- 
ciple of nullification, errors are imputed to a I 
man ad libitum — errors for which, if not finally 
debarred of his right, he is thus, in his pain- 
ful pilgrimage for the attainment of it, thrown 
back, for having omitted to interpret, or 
failed in his interpretation of, this or tkat 
dream that never had been communicated, if 
M yet it had been so much as dreamt. 
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And merely because they arc told so — 
told 80 by a set of men whose profession it 
is to deceive everybody, and whose interest 
it is to deceive them, — still, and in this nine- 
teenth century, the good people of England 
are weak enough to conceive it possible, that 
a system, with two such features in it as the 
above causeless delay established by law, and 
nullification for causes foreign to the merits 
— (two such features out of tvveoty such that 
haveelsewhcre* been brought toview) — could 
have really had for its object the furtherance 
of the^ends of justice. 

Of these two features one alone, viz. that 
of religiously-established delay, sulfices of it- 
self, in the eye of an English lawyer, to ren- 
der the very idea of employing exclusion of 
evidence provisionally, in the character of a 
remedy against delay, not merely odious, but 
ridiculous, and scarcely intelligible. That the 
quantity of delay established should he re- 
ducible to anything less than at least ninety 
times as great as it ficed be, and elsewhere 
is, — is a state of things, to the conception of 
which, even iu the way of fiction, familiar as 
fiction is to him, his mind knows not how to 
fashion itself. 

Under the common-law, the jury-trial sys- 
tem, all these gordiari-kiiots are cut through 
at a stroke. A mass of evidence, to the quan- 
tity of which, and consequently to the length 
I oil time necessary to the exhibition of which, 
there are no determinable limits, is undertaken 
to he foiced into the compass ot a single sit- 
ting. The consefpience is, — that, in no small 
proportion of the whole number, causes are, 
of necessity, badly tried, and, in another not 
inconsiderable proportion, they arc not tried 
at all. In these last cases, the cause is sent 
off, as above, to reference: and thus it is that, 
at common law, the trial of matters of fact 
makes a joh for the benefit of barristers, fee’d 
j in the character of judges, quoad hoc in the 
character of referees, or arbitrators ; — as in 
I equity, for the benefit of the sort of subor- 
dinate judges called masters : both receiving 
payment, in such a mode as puts their in-* 
terest in a state of the most point-blank 
opposition to their duty : — payment, viz. in 
proportion to the quantity of delay, vexation* 
and expense, to which they have given exist- 
ence — both operating in that secresy by which 
every desirable fiicility is afforded to the sa- 
crifice to which the interests of justice have 
been doomed. 

By way of prelude to this scene of pillage, 
the parties, without any of the benefit of jury- 
trial, have had the whole of the expense: and 
thus it is, that the more completely incom- 
petent it is to its professed and pretended ob- 
jects, the more indefatigable are the eulogies 
of which this mode of judicature may for ever 
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be assured, at the hands of the only class of 
persons who ran so much as pretend to have 
anything like a distinct and adequate com- 
prehension of it. 

In relation to this subject, anything in the 
way of detail would here be not only mis- 
placed, but needless : in another work,* in- 
dication, and in considerable detail, has been 
given, not only of the mischiefs but of the 
remedy — the only sort of remedy which the 
nature of the case admits of. 


CHAPTER XXI. 

EXCLUSION CONTINUED — CAUSES FOIl WHICH 
IT CANNOT BE PROPER. 

§ 1 Avoidance of Decepfion : viz. I. through 
Jmhccdily. 

A CLASS of cases in which (as there lias 
already been more tlian one occa^ion inci- 
dentally to observe,) eifclusion of evidence 
cannot (it will be seen) be in any instance 
proper^ that is, subservient to the ends of 
justice upon the whole, is that in which it 
has for its sole ground or cause, a regard for 
the direct ends of justice, viz. the desire of 
preventing misdccision, in respect of the 
question of fact— and thence ot preventing 
deception, deception by the operation of tlie 
evidence, against which, in the character of 
a safeguard, the exclusion of it is proposed. 
Say for shortness, exclusion on the .score or 
ground of deception; — or, exclusion for fear of 
deception. 

Imbecility, interest, improbity, viz. on the 
part of the individual whose testimony is in 
question : to one or other of these heads will, 
it is supposed, be found reducible every pica 
for exclusion, in the case where it has danger 
of deception for its ground. 

As for imbecility — intellectual infirmity — 
were it not for the purpose of showing that 
it has not been overlooked, it would, in so 
abridged a sketch as the present, be scarcely 
worth mentioning. In the body of the work, 
it will be brought upon the carpet, and with 
it the imbecility displayed upon the subject 
by English judges, who are not the less good 
witnesses. 

Mental derangement, non-age, snperannua- 
tion : these three words may suffice to bring 
to view its modes, — its modes as deduced 
from its causes. As to trustworthiness, it 
depends in this case altogether upon degree : 
depending upon degree, it depends upon idio~ 
syncrasy : and of idiosyncrasy, examination, 
which cannot be without admission, presents 
the only test. 

§ 2. Through Interest ; viz. Sinister Interest. 

1. Of interest, it may perhaps by this time 
be suspected at least, that no proper cause 
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of exclusion will be found capable of being 
deduced from it. 

If by interest, a proper ground for exclu- 
sion were afforded, all evidence that has the 
human breast for its source, would be to be 
excluded : all personal evidence ; and along 
with it, all justice. 

*2. Of interest it has been shown (Ch. VII.) 
that but for its influence, no evidence at all 
would ever be produced : that if it be by in- 
terest that all mendacious incorrectness and 
incompletene'^s is produced, so it is by inte- 
rest that all security against deceptions, — . 
against mendacious, as well as against teme- 
rarious incoiTcetness and incompleteness, — is 
produced. 

3. From intciest, it is only through the 
medium of incorrectness or incompleteness 
that deception can be produced. From in- 
terest, the worst ^hat is apprehended as the 
immediate effect of it — the effect of it on 
the testimony of the witness, is falsehood ; 
i. e. material incorrectness or incompleteness. 
Now from such falsehood, no evil effect — 
to tlie purpose of the individual occasion at 
least, is produced, but in so far as deception 
is produced. But of falsehood, even of medi- 
tated falsehood, deception is no necessary or 
constant consequence; and in so far as ante- 
cedently to decision it is detected, instruc- 
tion, — and in so far, not misdecision, but 
right decision, is the natural fruit of it. 

4. In the case of mendacity-prompting 
interest, — in proportion as its mendacity- 
prompting influence is obvious, — obvious to 
all mankind, exactly in that same proportion 
is it unlikely to prove deceptions. 

5. * A pecuniary shape, is that shape in 
which its mendacity, and temerity-promoting 
inlluence is most plainly and most universally 
obvious. It is in this shape, and scarcely, 
if at all, in any other, that interest has been 
taken for a ground of exclusion by the foun- 
ders of the English law of evidence. Love 
of pojvcr, — regard for reputation, — sensual 
appetite, — symjiathy, — antipathy, — in none 
of all these shapes, single or in combination — 
no, not though all were combined together, — 
is any influence, worth the employing of this 
their universal remedy for guarding against it, 
attributed to interest, by these sages. Such 
is the truth, such the depth, of their system 
of psychological^dynamics ; — love of money 
is the only love which in their theory has 
any force. 

6. In the ordinary concerns of life, business 
in general is undertaken and carried on, in 
part or even wholly, on the ground of infor- 
mation from persons, in whose breasts, not 
only interest, but interest in a pecuniary 
shape, is acting, and that with no less force 
than what it would, on a judicial occasion, 
be acting with within the breast of a witness 
or party, and without that restraint which, in 


IMPROPER CAUSES OF EXCLUSION. 


• Scotch Reform. 



!0G VIEW OF THE RATIONALE OF EVIDENCE. [Ch. XXI 


the case of judicial testimony, is applied by 
the fear of punishment and public shame. 
Under these circumstances, deception i«*, it 
is true, but too common ; yet, in eompari‘?on 
of undeceived jud^^ment, rightly deduced 
from statements true or false, or partly in 
the one case, and partly in the other, the 
case of deception is still comparatively but a 
rare one. Deception as often as it occurs — 
deception, as being a case comparatively ex- 
traordinary, is sure to attract noti(‘e : — right 
judgment, being the ordinary case, passes 
unobserved, and no account is taken of it. 

The giving admission to what is railed in- 
terested evi(lenre (as if there were any evi- 
dence that were not in some way or other 
under the influence of interest,) is therefore 
not a rash projected experiment that remains 
to be tried ; — ^it is a course of experience 
that has been carrying oi\ and with success, 
as long, and to as gieat an extent, as human 
life itself. 

§ 3. Throuyh Improhity — includinfj ReJujioufi 
Pa suasion. 

In the order of consideration after interest 
comes improbity. Why? Ilecaiise it is 
only through the medium of interest, that, in 
the case of improbity, danger of deceptions 
incorrectness or incompleteness can be pro- 
duced. Exposed to shame at any rate, and 
to punishment, unless in this respect, in man- 
ner before mentioned (Chap IX, Oath.) the 
legislator ha'* been unobservant of his duty, 
the testimony of the most profligate man will 
not be any more likely to turn aside into the 
path of mcndaciiij. — no, nor even into tlu' 
less crooked path oi temerihf — than tlrtit of 
the most virtuous, unless led into it by the 
promoting influence of interest — of interest 
in some sinistrously-directed shape. 

To the head of exclusion on the score of 
improbity^ belongs exclusion on the score of 
religious persuasion — persuasion on the sub- 
ject of religion. Not that to f^ersuasion, how- 
soever erroneous, nor even how mischievous 
soever the error resulting from it, — not that 
even to such persuasion, supposing it sincere, 
any such imputation could consistently with 
justice be attached, but that such is the im- 
putation which in fact men are but too ge- 
nerally found in such cases to attach to it. 

Concerning atheism, it c}\n scarcely fail of 
being acknowledged as soon as mentioned, 
that the mode of persuasion indicated by it is 
of that sort wdiicb cannot ever be proved upon 
a man but by means of veracity on his part — 
and that to a degree of which, even among 
Christians, the extreme rarity is proved by ex- 
perience, unhappily but too incontestibly: 

veracity in circumstances in which, in ca«e 
of mendacity, detection is impossible. For 
in such security rests every false declaration 
of internal persuasion, of the falsity of which 


no special indication can be given by any spe- 
cial external sign or act. 

As to cacotheism, it is an appellative, 
which by any person to whom the gramma- 
tical import of it is known, cannot he refused 
to any religious persuasion, in so far as to the 
Almighty are ascribed by it any such quali- 
ties as those of malevolence and maleficence. 
Hut such imbap{)ily are his attributes in the 
eyes of religionists in general : malevolent in 
<Ies(‘ri[)tion, be is benevolent only in name. 
Hut surely, consistently either with moral 
ju'itice or grammatical propriety, not even on 
the ground of any such persuasion, how per- 
nicious soever in its effects, can any such im- 
putation as that of improbity be attached — ■ 
that imputation, which, on the ground of 
simple ntm-belief as above, as if m revenge 
for contradiction, men in general are so for- 
ward to attach. 

§ 4. Avoidance of W> ration by Self-Incul- 
potion.* 

In the last preceding chapter, in the case 
of a conflict betwixt any one and any other 
of the ends of justice — say the direct and col- 
lati'ial — the comparative magnitude of the 
good and evil in question were held up to 
view, a- constituting the proper criterion by 
which, in every such (‘ase, the choice should 
be determined. 'I’he principle itself will 
scarcely be regarded as subject to error: in 
the application of it, should any error ever be 
suspected, it is in the mode of application, if 
anywhere, nevei in the ;>/ /aci/j/c itself, that 
the cause of the error will be found: — on 
one side or other, foi example, some item left 
out of the account on one side or the other, 
to this or that item, such a quantity ascribed, 
as turns out to be more or less above, or more 
or IcsS below, tlio truth. 

In the case of a penal law, for example, 
the vexation which, in a given individual 
instance, would, by tin' execution of it, be 
unavoidably produced in the breast of an un- 
offending third person, — would the evil of it 
be greater than that which, in the same in- 
dividual instance, would result from impu- 

* Sel/liucnlpailon, on tins occasion self-accu~ 
sat ion. is the term that has been generally em- 
ployed; nemo tenetnr scipsnm accusare. This, 
liowever, is not the term suited to the occasion. 
Accusation implies spontaneity : but where^a 
question has been put, the act of answering to it 
IS not spontaneous, ill adapted to the purposes 
of correct ex])ression, the term was not the worse 
adapted, but the better adapted, to the deception 
that was intended. 

'I'o inculpate a.man, is to assert or to show that 
his conduct has been blameable: by the man 
himself, in certain cases, after a question put to 
him, this may be as effectually shown by silence 
as by discourse ; but in any case, to say of silence 
that it is self-accusation^ is plainly a figure of 
speech, and, if employed in argument, a rheto- 
rician's trick. 
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nity on the part of an offender ? If yes — 
then, rather than the vexation should be pro- 
duced, the impunity ought to be suffered to 
take place. By impunity given to an offen- 
der, the ends of justice contravened are in- 
deed the direct ends ; by vexation^ indicted on 
that same occasion, the ends of justice con- 
travened are but the collateral ends. True : 
but the question of real importance, the ques- 
tion on which depends the propiiety or impro- 
priety of the choice is — not that of which 
worda^ but that of which sensations, arc the 
subject; viz. as between two lots of good or 
evil, which is the greatest, which the least. 

Laying out of the case all danger to inno- 
cent third persons, coniine now the evil to the 
offending breast. No evil heie of that sort 
which stands opposed to the direct ends of 
justice ; as little — for let that too be part of 
the supposition — any evil of that sort which 
stands oppo'^ed to the collateral ends of jus- 
tice : no evil but tlu>t of t^ie punish.mcnt, and, 
by the supposition, that punishment not fall- 
ing but where it is due. But in this case, 
though of punishment there he not any but 
what is due, of vexation there is not less 
in this case than in the other. Punishment 
itself is in itself neither more nor less than 
vexation — vexation indicted on [uirpose, and 
for a particular purpose. But because there 
exists not that punishment, to which, as often 
us it is indicted, the name of vexation may not 
also, and without improiiriety, be applied, does 
it follow that punishment ought notin any case 
to be indicted ? Extravagance such as this 
has never yet been exemplified. 

Not only is punishment vexation — vexation 
at the time of its being indicted, but to the 
individual on whom, in the event of its being 
indicted, it will be applied, all inquiry tend- 
ing to such indiccion is already pioductive of 
vexation. But, from this, does it follow that 
no such inquiry ought in any case to be made? 
In the scale of extravagance, let the supposed 
notion just mentioned stand ever so high, this 
can scarcely be placed below it. 

Among the singularities of English law, and 
(note well) oijudije-made law — for under /e- 
ffislatots law, it will be seen, the case is differ- 
ent — may , howe\ er, be seen a rule, composed 
of this vei y extravagance. To a defendant in 
a penal cause, not to speak at present of mm- 
penal ones, be the cause what it may, no ques- 
tion, from the answer to which, supposing him 
guilty, the discovery of his guilt may be faci- 
litated, ought judicially to be put: — if put, 
be is not bound to answer : — nor, from his 
silence, should any such inference as it is im- 
possible for common sense to avoid deducing, 
be deduced by law. And thus it is, that an 
exclusion is put upon one of the most instruc- 
tive species of circumstantial evidence. 

But it is in the practice under this rule that 
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anything like consistency is no more to be 
found, than in the practice under any other 
rule belonging to the law of evidence — not to 
speak of any other part of the mass of judge- 
made law. But whatsoever be the deduction 
that may here be found to have been made by 
inconsistency, what remains, wdll present but 
too much matter for regret to every eye, to 
which, by sinister interest, the spectacle of 
human suffeiing has not been rendered an ob- 
ject of satisfaction or indifference. 

In propoition as absurdity is gross and pal-‘ 
pable, the imputation of trijliiuj is a reproach 
to which it exposes every observation that can 
be employed in the manifestation of it. 

In the couiNo of those w-hich follow, not a 
step <*an he taken but this imputation must be 
encountered. But so replete with mischief, 
and at the same time so deplorably strong and 
inveterate, is the prejudice in which this rule 
is grounded — so completely under the direc^ 
tion of interested lawyer-craft have barbarity 
and absurdity succeeded in passing themselves 
upon the public mind for humanity and wisdom 
— that few occasions, it is supposed, would be 
to be found, in which any such peril could be 
encountered for a worthier cause. 

1 . Be the defendant ever so guilty, the only 

ultimate evil that can befal him, whatsoever 
be the evidence by which his guilt is mani- 
fested, is that of the suffering, to which, on 
the score of punishment, it may happen to the 
question so addies'sed to him, to be contribu- 
tory. But if, for forbidding such questions, so 
it be, that the danger of this evil constitutes 
a sutficicnt reason, where the individual to 
whom the questions are addressed is the de- 
fendixnt himself, so must it in the instance of 
every other individual that can be mentioned : 
an equally sufficient reason must it afford for 
prohibiting all questions of that tendency, to 
whatever other individual it may happen to 
them to be addressed : — in other words, for 
offeiing impunity to eveiy delinquent what- 
soever. , 

2. Different, in this respect, might be the 
case, if, in the first place, so it w'ere that, on 
the part of men in general, when under pro- 
secution with a view to punishment, there 
existed any such piopensity as that of subject- 
ing themselves to the punishment, when, in 
truth, they are innocent ; if, moreover, in 
the next place, such were the strength of that 
propensity, as toVender the danger of a man’s 
being made to suffer such undue punishment 
by means of testimony given by him against 
himself, greater than by testimony given 
against him by other persons at large ; all 
such included, as by injury supposed to have 
been received from him, or on any other 
score have been placed in the number of his 
particular enemies. But if in human nature 
there be really any such self-hostile propensity. 
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no traces of it seem as yet to have come to 
light. 

3. In the character of a separate suffering, 
resulting from the particular mode in which, 
in this case, the evidence is obtained, — vexa- 
tion, hardship^ suffering — everything of this 
sort is altogethei’ imaginary. The suffering 
consists in the punishment. The punishment 
being given, is it in the nature of man, that 
to him who is to suffer it, whether the evi- 
dence, by means of which the fcuffering is 
produced, he obtained from tliis source, or 
any other source, in this slmpe or in any other 
shape, if should make any the smallest ‘sen- 
sible difference? Refore the affirniafive he 
asserted, first let some one man be found 
who, having his choice, rather than be made 
to pay £5 liy rni'ans of this sort of evidence, 
the fact of the delinquency being in both ca'^os 
rendered equally manifest, and equally noto- 
rious, would put his hand into his poeki't, ami 
pay down £0. 

4. Those who are free from guilt, — is it 
possible that these should have been the per- 
.sons for whose protection tlic rule was in- 
tended? They are exactly the very persons, 
and the only persons, to whom it cannot ever 
be of any use. Take any such person, for 
e.xamplc: by the supposition he is free from 
guilt: but by the same suppo<^ition he is sus- 
pected. This being the ca^e, the suspicion of 
which he is the object, it is surely his interest 

if he be of sound mind, it is no less surely 

his wish — to remove: it is accordingly as 
well his wish as his interest that all such ex- 
planations as can contribute to that removal, 
and such, in particular, as afford the best 
chance for it, should be afforded. But* from 
what other quarter can any explanations be 
expected, of whicli there can be so good a 
chance — if ehunco he here the proper term 
— of their being directed to that end? 

5. All oMcr evidence — all evidence except 
the teslimony of the defendant himself — that 
would have been the evidei^ce, to which to 
have applied the exclusion, supposing the eyes 
on which it depended open to this one object, 
shut against every other. But by such a sub- 
stitution, supposing it practicable, neither the 
interests, nor consequently the purposes of 
the contrivers of this rule, would (as will be 
seen presently) have been served. 

6. If the saving a guilty defendant from the 
hardship of observing that the evidence by 
which his delinquency is exposed and his pu- 
nishment produced, had been extracted from j 
his own bosom, — if this be the object, in pur- 
suit of which the exclusion was established, | 
this object is after all not compassed. For 
not only is any letter or memorandum, which 
to the effect in question he has been deemed 
to have written, read against him, biit^ any 

discourse, which to that same effect he is 


reported to have uttered, is delivered in evi- 
dence against him, delivered in his hearing, 
and without scruple or reserve. In its purest 
and most perfect state, in its acknowledged 
best state, it is only in that state that evi- 

dence from this source finds the technical door 
so inexorably shut against it. Yet open this 
shut door is to evidence from this very source, 
when once it has been strained through other 
lip**, and by that mean*? reduced to the univer- 
sally acknowledged inferior shape and condi- 
tion of hearsay evidence. 

7. Of the exclusion in the one instance, 
coupled with the admis^sion in the other in- 
stance, what is the effect of the rule, as to- 
xvards the only person for whose sake, if for 
anybod>’s, it profess('s to have been esta- 
blished ? 

For want of sneh explanations, as very fre- 
quently are neither obtained nor obtainable 
from any other mouth — explanations of which, 
if true, the elfect lyight liave been to substi- 
tute exenlpution to conviction, — a lighter at 
least, to a deeper shade of delinquency, — con- 
clusions to any degree dangerous to him are 
liable to be diawn from sueli casually written 
or hearsay evidence : and explanations to any 
such effect are not received from him in the 
ebaraeter of evidence. 

8. Of the exclusion thus put upon firH-hand 
evidence, while admission is given to second- 
hand evidence, behold in one view the conse- 
quences • — 

1 . Whatsoever be tlie purpose in question, 
to that same purpose the information thus re- 
ceived is almost sure to be incomplete — de- 
ceptiously incomplete: for in relation to the 
matter of fact in question, whatsoever, if any- 
thing, it be, that on the extrajudicial occasion 
was said by the party in question, it is only 
.so much as the deposing witness is at the same 
time able and willing to recollect, that is thus 
brought forth in evidence. 

2. Of the remainder, which is not altoge- 
ther suppressed, the account thus given may, 
by want of recollection, by negligence, or by 
improbity, have been rendered in any degree 
incorrect. 

3. By the party himself, the incomplete- 
ness might he completed — the incorrectness 
corrected. No such completion — no such cor- 
rection, is permitted. 

4. From the substitution of such almost 
necessarily incomplete to less incomplete, of 
such naturally incorrect to less incorrect evi- 
dence, the only means of completing the in- 
completeness and correcting the incorrectness 
being at the same time excluded, the innocent 
are injured, as well as the guilty served. 

9. In those situations, and on those occa- 
sions, in which the existence of real tenderness 
for the feelings of the individual concerned, 
as well as of the desire of coming at the truth. 
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are most indubitable, no such determination 
against drawing information from the most 
instructive source — no such predilection for 
second-hand, to the exclusion of first-hand 
evidence, is ever to be found. 

In the case of a servant, or a child, if any 
instance of supposed misbehaviour is to be 
inquired into, where is the master of the 
family, where is the schoolmaster, where is 
the father, where is the misti ess, where is the 
mother, weak enough to take for the model 
of his or her conduct, in this particular, the 
practice of English judges? 

10. In the case of those higher classes of 
offences which have received the name of 
felonies^ this rule of spurious law has for 
centuries been acting in the teeth of the only 
genuine law. 

By two successive statutes of Philip and 
Mary (\ & 2, c. 13; 2 & 3, c. 10,) in ca^e 
of suspicion of felony, the justice or justices 
of the peace before .whom the suspected per- 
son is brought, are required “ to take the 
examination of such persons f as well as the 
information of those who bring him'' Exami- 
nation? — concerning what? “ Concerning 
the fact and circumstances thereof" says the 
statute, — viz. of the supposed felony. To 
what end ? To the end that, in ease of delin- 
quency, such answers as shall have been then 
extracted may, along with the other evidence, 
contribute to his conviction, savs the statute ; 
— for this it is, “ or as much thereof as shall be 
material to prove the felony " that is required 
to be put in uniting f and “ certified f and 
so foith. 

It is in virtue of these two statutes, that 
those examinations are taken, which are so 
constantly taken in every case of felony: and, 
if not for the purpose of eventually contii- 
buting to conviction, for what other useful 
purpose could any such inquiry be made, or 
have been ordained to be made ? 

Unfortunately for justice and good govern- 
ment, to offences below the rank of felony 
this did not extend, nor has the principle of 
it been extended. True it is, that in so far 
as in point of mischievousness those offences 
which in point of punisliment fall short of 
being equal to felonies, the demand for such 
evidence falls short of being so imperious as it 
is in the case of felonies : but in the same pro- 
portion does the objection, — which on what- 
ever score, and under whatever name — hard- 
ship^ severity^ vexation, injustice, danger, or 
nuisance^ or whatever else the word may be, 
capable of being urged against the inquiry so 
directed, — fall short, in point of strength, of 
being equal to what it is in the case to which, 
by and under the only genuine sort of law, 
this most unobjectionable course for coming 
at the truth is ordained and pursued — pur- 


sued, viz. either in reality or in appearance, 
as is most agreeable to the worthy gentlemen, 
on whom in each individual instance it de- 
pends. 

11. Yes: as is most agreeable. For in 
the class of cases in question, in which are 
comprised the most highly penal, capital cases 
included, by the exclusion put by judge-made 
law upon such evidence, coupled with the 
admission given to it as above by legislators’ 
law, a disguised and despotic power of pardon 
has been virtually placed in the hands of those 
magistrates. Wishing to do justice, the ma- 
gistrate conducts the examination according 
to the intention of the legislature : — wishing 
to show undue favour, and at the same lime 
make a display of clemency and legal science, 
he takes his stand on judge-made law, and 
w'arns the criminal against suffering the lan- 
guage of self- accusation to issue from his 
lips. • 

12. In the case where the punishment would 
be no other than peeuinary, the inconsistency 
of the practice with itself affords the most 
conclusive proof of absurdity, that it is in the 
power of absurdity to receive. If the case 
be called i)enal, under the name of punish^ 
ment, five shillings cannot be taken out of a 
man’s pocket by evidence extracted imme- 
diately out of his breast, through the medium 
either of his lips oi his hand. If the case be 
called civil, money to any amount — money, 
or money’s worth, to the amount of his whole 
propel ty, be that property ever so vast, may 
be taken out of his pocket, by evidence ex- 
tracted — not indeed through the medium of 
his lips, but — what in respect of the enor- 
mity ^of the expense is to him far worse — . 
through the medium of his hand ; — and this 
is among the cases in which, to perform the 
cxivdctwn, judge- made law takes the name of 
equity. 

13. The class of malefactors, to which this 
article of judge-made law is, perhaps, most 
continually favourable, are those who‘^e situ- 
ation in respeeP of power and opulence ex- 
empts them, in the pursuit of sinister interest, 
from the necessity of engaging in any of those 
dangerous paths by which men are exposed 
to the hazard of being subjected to such pre- 
liminary examinations : those whose crimes, 
being committed on a large scale, and con- 
sisting in peculation or in abuse of public 
power, in some well disguised and protected 
shape, receive at the hands of kindred iniquity 
every practicable facility and indulgence: and 
in this effect and tendency, coupled with the 
contribution made by it towards the aggregate 
mass of disguised despotism vested in judicial 
hamU, may be seen at least probable cause, 
if not of the creation, of the ever tender care 
best^iwed upon the preservation of it. 
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CHAPTER XXII. 

EXCLUSIONS BY ENGLISH AND OTHER LAWS 

ANALYTIC AND SYNOPTIC SKEI'CHES. 

§ 1. Undisguised Exclusions, 

Of tlie two most permanent and most com- 
prehensive grounds and cases of exclusion, a 
view, howsoever abridged, has been already 
given a detailed view will be seen to occupy 
the extent of not less than a volume in tlie 
body of the work.* Hut even in this place, 
to leave in the state of a mere blank space, 
so important a compartment in the field of 
actual jurisprudence, was not to be endured: 
— an analytic sketch, Iiowsoever meagre and 
compressed, seemed preferable to total si- 
lence. 

Undisyni'ied and disguised: by these two 
words, expression may be given to the iir-^t 
and most comprehensive distinction that re- 
quires to bo brought to view. 

Undisguised the exclusion may be termed, 
when, and in so far as, both the furt of th(‘ 
exclusion — the fact that upon a species of 
evidence of such or such a description an 
exclusion has been fiiit, and the considera- 
tion on which, in the character of grounds or 
reasons, that exclusion has lieen, or upon oc- 
casion would be justilied, seem out of doubt: 
— disguised it may be termed, when, and in 
80 far as, either that fict or those reasons 
appear more or less unobviou^ and diilieiilt to 
be discerned or ascertained. 

Indirect — undiscriminating — limping — 
undiscermhle — blind — wanton : by these se- 
veral adjuncts — sonietiines one, sometimes 
two or more of them together, the exclusion 
will, it is supposed, be found not uiy^stly 
characterizable, in most, if not all ol (he 
cases, in which it will appear susceptible of 
the more comprehensive appellation of dis- 
guised. 

When the exclusion presents itself as hav- 
ing been the result of a view taken of some 
one or more apprehended inconveniences, 
considered in the character of grounds or 
justificative causes, serving as warrants for 
the exercise of such an act of power, the 
act of exclusion, as well as the consideration 
or considerations on which it vvas grounded, 
will concur in entitling it to the appellation 
of undisguised : — and here, although the 
ground itself should in the balance of reason 
be found deficient, still it is fo thought itself, 
not to the mere absence of it, that the ex- 
clusion will appear referable. 

On a simple ground, or on a complex 
ground : by these two words, viz. simple j 
and complex, may be clmraeterized the dis- 
tinction which takes for its subject the cases 

in which the exclusion is undisguised ; 

simple, when one circumstance and no more 

• Viz. in the original edition. 


presents itself as the ground on which the 
exclusion was built : — complex, where se- 
veral such grounds present themselves. 

Take, in the first place, the case where 
the ground of exclusion is simple. In this 
as in other cases, the ends of justice which, 
if any, have been bad in view, will have been 
either the direct eruis, or the collateral ends: 
— the duect eiid*^, viz. prevention ot misde- 
cision, in the several forms of which it is 
susceptible: — the collateral ends, i. e. pre- 
vention of unnecessary delag, vexation, and 
expense. 

Misdecision, in so far as [iroduccd by evi- 
dence, IS produced through the medium of 
deception: deception, i. c. erroneous judgment, 
produced by it in the mind of the judge. 

On the part of an article of evidence, 
whatsoever circumstance tends to diminish 
its justly probative force — this same circum- 
stance, in proportion as the judge fails of 
being adequately appiizcd of such its ten- 
den<*y, tends to produce* deception in the 
mind ot the judge. On this consideration, 
every such circumstance has been already 
stated as constituting a proper ground for .sus- 
picion, though, for Hie reasons that have been 
given, not a piopcr ground for exclusion. 

In hliiglisli piactice, any such cause of 
inferiority, how minute soever, is to a large 
e\tent eoiihidered and employed as a proper 
ground foi exclusion: but with a degree of in- 
consistency, ot which intimation has been al- 
leady given : — mk'Ii licing the elfect, which, 
in ca'-os where the force of the cause is at its 
mititmum, has been deduced from it, while in 
ca«(‘s in which that foice is at its maximum, 
this same effect has not been deduced. 

Such, so far as eoiiccins t xclusion of evi- 
dence, is the complexion exhibited by English 
practice, when viewed in a mass, and when, 
and as the ca'-es successively piesent them- 
selves, gioupe after groupe. In particular 
groiipes, this complexion will not he seen to 
exhibit any coiisiderahie change. 

In regal (1 to collafcial inconvenience, in 
all its three several forms as above, it has 
been stated as capable ot constituting a pro- 
per ground of exclusion : the propriety de- 
pending, on each individual occasion, upon 
the pioportion between the two evils — viz. 
the evil to be appreliended in case of exclu- 
sion, and the evil to be apprehended in case 
of admission. At tlie s,t\n\e i\mQ,temperaments 
have been hrouglit to view, having for theii 
object the oxclusioii of evil from both those 
sources, the complete exclusion of it, or, at 
any rate, the reduction of it to the least di- 
mensions of which it is susceptible. 

In English practice, in the shape of delay 
or expense, such collateral inconvenience ap- 
pears scarcely to have been taken into ac- 
count. In the shape of vexation it has been 
employed in the character of a ground of ex* 
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elusion, but with a degree of inco7isisienri/, 
of which intimation has also been given above. 

Let us consider, in the first place, the dis- 
tinctions which present themselves in the 
case where the evil, by the apprehension of 
which the exclusion was produced, has been 
misdecMOTiy viz. through deception. 

The fact, to which the article of evidence 
in question iimnediately applies, may be either 
the fact itself which is in question, — say as 
before, the principal fact, — or some other 
matter of fact, which, in relation to it, is 
considered as evidentiarify — say as befoie, the 
evidentiary fact, — viz. either probative or 
disprohative. In the former case, the evi- 
dence is said to be direct, in the latter ca'^e 
is all circumstaiilial evidence, as above. 

In its very nature, circumstantial evidence, 
viz. any single article taken by itself, ha'> al- 
ready been stated as being generally inferior 
in probative force to direct, (thougli not so in 
disprobative,) and in so far, as being compara- 
tively speaking a pi'oper object of suspicion, 
but in no instance as involving in its nature 
a proper ground for exclusion. 

In English practice, circumstantial evi- 
dence, as such, is not in general considered 
as doomed to exclusion : but, in c.iscs to a 
considerable extent, it will be found to be 
so; as will be s(‘en more iiarticulaily in the 
bodi/ of the work. 

Take now the case in which the evidence 
is direct. Source and s^hape : in these two, 
may be seen the characteristic terms by which 
the two branches produced by the next divi- 
sion, will stand expressed. 

If, in respect of probative force, weakness 
be on any specific ground imputed to the 
evidence, the object pointed to as the seat 
of the weakness will either be in the souice 
from whence — i. e. the person fiom whom — 
the evidence is immediately deiived, or the 
shape in which it is received or extracted 
from him. 

If, as above, it be in the person — i. e. of 
the proposed deposing witness — it will be 
either in his relative position^ relation being 
had to the means of information afforded by 
it, or in the personal character and qualities 
attributed to him. 

As to his means of information, it \%ill 
have been presented to him either ab intruy 
by internal coynizance, — or ab extrOy by ex- 
ternal report : in the former case, it is af- 
forded to him by the perceptions presented 
to him by his own senses or intellectual 
faculties ; in the other case, by the supposed 
perceptions of some other person or peisons 
as reported to him by such other person or 
persons. In so far as the former is the case, 
it is only to his own personal character and 
qualities as above, that any such imputation 
as above can point itself: in the other case, 
whatsoever be the personal character and 


qualities ascribed to such his informant or 
informants, the testimony delivered by him 
will, by at least one degree of distance, be 
removed from the seat or supposed seat of 
perception : and by such remoteness, how 
entire soever be the trustworthiness of the se- 
veral supposed informants, — .by such remote- 
ness, in proportion to the number of degrees 
by which as above it is increased, will in 
every case be presented an incontestable 
cause of weakness, or diminution of justly 
probative force. 

In so far as the alleged cause of weakness 
lies in the supposed character and qualities 
either of the deposing witness, the supposed 
percipient witne-'S, or of any supposed in- 
tei mediate reporting witness or witnesses — 
the alleged seat of such weakness lies in the 
supposed nature of the source from which, or 
of this or that one or more of the channels 
through which it ir* supposed to have passed. 
In the other ease, it lies in the remoteness of 
the information fiom its supposed source. 

State of the intellectual department — state 
of the moral di>[)artmcnt, of the man’s mind : 
such ai c the terms by which the two branches 
pioduccd by the next division may stand ex- 
piessed. 

Imbecility independently of age, imbecility 
by reason of age — such is the distinction 
that has place when the disorder in question, 
viz. apprehended untrustworthiness, has for 
its seat the intellectual department as above. 

Having its source in the circumstance of 
aycy imbecility will have for its efficient cause 
either deficiency or excess : — deficiency, viz. 
in the case of non-age ; — excess as in the 
case of caducity, or say more expressively, 
antiffiation. 

It the disorder have the moral deportment 
for its seat, it can have no other than sinister 
interest for its efiicient cause —sinister inte- 
rest, i. e. as above, interest in any shape act- 
ing in the sinister direction here in question ; 
VIZ. a direction in which its tendency is to 
pioduce deceptPoiis incorrectness or incom- 
pleteness in the evidence. 

Actual exposure to the operation of sinis- 
ter interest in this or that particular shape — 
more than ordinal y sensibility to the action 
of that stimulant : to one or other of these 
circumstances will the disorder in question 
be referable, in so far as, having its seat in 
the moral department of the human frame, it 
has for its efficient cause y sinister interest y as 
above. 

Actual cx[)OMire to the action of sinister 
interest in the case of him who, with refe- 
rence to the matter in question, is, in the 
language of English law, said simply to have 
an interest y or to be, if a witness, an interested 
witness. 

t8 the purpose here in question, more than 
ordinary sensibility to the action of sinister 
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interest is expressible in and by one word — 
improbity. 

If the positions hereinabove endeavoured 
to be established be conformable to reason, 
suspicion^ and no more than suspicion, is the 
proper practical inference deducible from any 
such disorder, actual or presumable, in the 
frame of mind of the proposed witness, and 
that whether the intellectual or the moral 
department be the seat of it. 

Not only in England, but in other countries, 
and probably without exception in all other 
countries, either by statute or by judge-made 
law, have causes of exclusion been deduced 
from all these several sources : but with a 
degree of inconsistency, the complete deve- 
lopment of which would require volumes. 

Period of supposed perception, and period 
of deposition : by the state of things that has 
had place in one or other or both of these two 
periods, it is, that the shape in which the evi- 
dence presents itself is determined ; and to 
one or other of which any intrinsic weakness 
that can be found imputable to it will be to 
be referred. 

In so far as the period of perception is the 
time to which the weakness is referred, the 
imputation will have for its ground the ab- 
sence of some one or more of those accompa- 
niments which, in the case of preappointed 
evidence, have already been brought to view 
imder the appellation oi formalities : — in so 
far as the period of deposition is the time to 
which the untrustworthiness imputed to it 
is referred, the imputation will have for its 
ground the absence of some one or more of 
those accompaniments which have already 
been brought to view under the appellation 
of securities — securities for trustworthiness, 
securities against doceptious incompleteness 
and incorrectness. 

As to formalities, the state of things which 
admits them is confined to that which admits 
of preappointed evidence : a case in which, 
the fact in question being foreseen, provision 
is made beforehand for the preservation of the 
means of proving it. 

Of the accompaniments which, in the cha- 
racter oi formalities, presented themselves as 
promising to be in the most advantageous way 
conducive to that proposed end, a general idea 
has hereinabove been given: — suspicion, not 
exclusion, has on that same occasion been men- 
tioned as the practical inference, and the only 
practical inference proper to be deduced from 
any incorrectness or incompleteness, with 
which the best of such of them, as on any 
given occasion happens to have been em- 
ployed, may be found chargeable. 

In the state and condition of English law, 
statute and common law together, notice of 
the tissue of inconsistencies observable upder 
this head has been already given. In the way 
of real law, — in the way of prospective law. 
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no tolerably complete system of formalities 

ever appointed : — in the way of judge-made 
law, — in the way of ex-post-facto law, — here 
and there, this or that formality set up in the 
character of one that ought to be observed : 

from the non-observance ot this never- 

notified formality, exclusion sometimes de- 
duced, sometimes not : — practical inference, 
always exclusion, it anything j simple suspi~ 
cion, never. 

Prescribed or not prescribed by the law, the 
securities termed fomialities — the securities 
for the eventual forthcomingness of adequate 

evidence are capable — such is their nature 

of existing and being employed, without 

having been called into existence by the law. 
The secuiities termed as above securities — 
the securities against deceptions incorrect- 
ness and incompleteness in the evidence when 

produced are, almost without exception, 

creatures of law, depending upon the law for 
their existence. 

As to these la^t- men tiohed securities, if the 
positions herein endeavoured to be established 
be conformable to reason^ in so far as practi- 
cable,— .prudential as well as physical practica- 
bility taken into the account, — to a proposed 
article of evidence not yet brought into exist- 
ence, they ought, all of them, to be applied : 
as also, upon occasion, to an article of evidence 
already in existence, such, if any, as have not 
as yet been applied to it ; and from the absence, 
coupled with the inapplicability of all or any 
of them, suspicion, hut not exclusion, ought to 
be, and that uniformly, the principal inference. 

In the course taken under this head by 
English law — understand judge-made law — 
for in this [lart, as almost in every other part 
of the field of evidence, it is to the judicial 
authority that the framing the rule of action 
has been almost entirely abandoned by the 
legislative — the features of inconsistency have 
already been shown to be still broader, per- 
haps, than in any other. The accompaniments 
best adapted to this purpose have been fully 
understood ; and on these occasions — i. e. 
on the occasion of those modes of trial in 
which the mode of procedure has not been 
capable of being shaped altogether according 
to the interest and pleasure of the judges — 
the absence of any of them has been laid hold 
of as a ground of exclusion ; and exclusion 
— inexorable exclusion — in some instances 
has been put upon the evidence accordingly ; 
while, on other occasions, viz. on the occasions 
of those modes of trial, the framing of which 
has been the work of the uncontrouled autho- 
rity of the judges — on those occasions, all 
these securities have been excluded, — that 
inadequate portion of them excepted, which 
has been wrapped up in, and disguised and 
enfeebled by the ceremony of an oath : — and 
thus, as far as circumstances permitted, the 
door has been shut against evidence in its 
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most trustworthy shape, opened to it in no 
shape but the most deceptions that could be 
given to it. 

Remains the class of cases, in which, for 
the designation of the ground on which the 
exclusion appears to have been built, the 
term complex was employed. Fear of the 
evils opposed to the direct ends of judicature, 
fear of the evils opposed to the collateral 
ends of judicature, or one of them ; in other 
words, desire, real or pretended, of avoiding 
to produce misdecision through the medium 
of deception — desire, real or pretended, of 
avoiding to produce, in this or that parti- 
cular shape, vexation : such were the two 
grounds, with a view to which the word 
complex was employed. 

The individual in question, a party to the 
suit or cause — a party, whether plaintitF or 
defendant; — the individual in question, con- 
nected by the matrimonial tie, with a party in 
the cause, bearing towards him or her, the 
relation of wife or husband : — 

By these two more particular cases, the 
class of cases here in question are, if not 
absolutely exhausted, at any rate extensively 
exemplified. 

From neither of these grounds, saving the 
comparatively narrow exceptions already in- 
dicated, if the positions hereinabove endea- 
voured to be established be conformable to 
reason, on neither ot them, nor, for the same 
reasons, from both of them put together, can 
any proper (;ause of exclusion be deduced. 

Under English practice, inconsistency may 
be seen triumpliant here as elsewhere : exclu- 
sion abundant, but far from constant : — where 
it has place, — what the ground of it has been, 

— what the mischief meant to be avoided — 
whether one alone of the two mischiefs in 
question, or both, is not always clearly dis- 
cernible : — to an ample, though not every- 
where easily definable extent, the front-door 
has been shut against the evidence, but a side- 
door opened to it : — fact in question the same, 

— state of interests the same — the same in 
quantity, in quality, or in both — no matter, 
so the name given to the species of suit or 
cause be different : — since thus, besides the 
general benefit of uncertainty^ and thence of 
obscurity and confusion, — two or more suits 
or causes have not unfrequently been manu- 
factured out of one. 

In the case where the term negative ap- 
plies to it, the exclusion has for its efficient 
cause the non-application of some legal in- 
strument necessary to the obtainment of the 
evidence. 

On the part of a proposed witness, ante- 
cedent and introductory to the act of deposi- 
tion^ may be seen a multifarious and complex 
train of acts — all of them, for the purpose in 
question, sufficiently brought together by one 
word, forthcomingness. 

VOL. VI. 


Correspondent to these two modes of being 
on the part of the proposed witness^ are so 
many modes of negative exclusion on the 
part of the law : non-provision of the powers, 
and other means necessary to the production 
of deposition, on the part of the proposed 
witness, supposing him in a state of fbrth- 
comingness ; — non-provision of the powers 
and means, one or more or all of them, 
necessary to insure his being found in that 
state. 

When, and in so far as it is left to a man’s 
option, whether, on the occasion in ques- 
tion, he will or will not appear and act in 
the character of a witness, — in this case, in 
the positive sense, exclusion is not put, but 
in the negative sense, exclusion is put, upon 
evidence. 

In the present work, what in i*elation to this 
head is contended for is, that, — due provision, 
excepted in this as jn all other instances, for 
the case of preponderant inconvenience in 
the shape of delay, vexation, and expense, 
more particularly in the shape of vexation, — 
to render or not to render to justice, service 
in this shape ought not to be left to the 
option of the individual : — in other words, 
that negative exclusion is not proper, but 
where positive exclusion is so too : — for that 
of such option tlie tendency is to stock the 
judicatory with partial, and in that respect 
less trustworthy witnesses ; and more par- 
ticularly to render testimony, and thence 
decision dependent upon money or power — 
upon overbearing and oppressively aristocra- 
tical influence. 

As to actual law: under this head, as under 
so many other heads, judge-made law may bo 
seen Exhibiting its usual inconsistencies as 
well as its usual imperfection and deficiency ; 
in regard to forthcomingness, to no small 
extent the necessary means not applicable, 
because not created : — in other instances, 
though created, not suffered to be applied. 

In particular, as to optionality, when the 
only shape in \\4iich evidence is admitted is 
that favourite shape which is the worst of 
all shapes in which the information admitted 
receives the name of evidence — viz. affidavit 
evidence, — deposition or non-deposition left 
completely at the option of the proposed 
witness: — thereby the probability of mis- 
decision, viz. through the medium of decep- 
tiously incorrect, and incomplete evidence, 
screwed up to its maximum — say, in one 
word, maximized, 

§ 2. Disguised Exclusions. 

So much for the cases where the fact of 
the exclusion, the evidence it applies to, and 
the ground which, in point of utility, real, 
or siy)posed, it proceeds upon, all lie open 
to view. Come now the cases in which, 
wrapt in some disguise, these same objects 
H 
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shrink from observation. Thick is now the excluded from the throne, custom and prejii- 

darkness that covers the face of the juris- dice having usurped its place. 

prudentia] deep. 3. (’ases where, before the body of evidence 

Analysis is hoi cat a stand. Directed by her which the fact happens to have afforded has 
be^t guide, pursuing here and there such faint been collected, or othei wise disposed of, such 
lights as offer themselves, enumeration enters evidence as has been already collected is kept 
upon her task, without any assurance of its concealed. Of such concealment, one effect, 
completion. and that a declaredly intended effect, is — to 

1. Cases where the exclusion is effected put an exclusion ii[)on all such other evidence, 
oy limits set to the quantity of ovideiiee (hat in regaid to winch, but for such concealment, 
shall be allowed to be extracted or received : either the need of it, or the means of procuring 
for example, to the number of the witnesses it, would or might have been indicated, 
who, in the case in question, or in i elation In this instance, the exclusion is a natural, 
to tlio fact in question, shall be heard: nuieh and seems to have been a constant aecompa- 
as if a similar limitation were set to the niment of the Home-bred mode of collecting 
number of sheets of pa[)er on which the dc- evidence, — viz. extraction perjudicemad hoc, 
positions shall have been entered, or to the in secrcto judins, pm lihus non prasentibus — 
bulk or length of the aggregate mass. Spa- and from the Roman school, adopted and em- 
Tiish, not English, is the system of law from ployed in the English edition of Rome-bred 
which the idea of this species of exclusion proeedurc, as employed in the equity, the ec- 
has been derived. Vc'xa^ion on the part of clesiastieal, and the admiralty judicatories.^ 
the judge, thence perplexity, thence rnisde- In this ela'^s of eases, the disguise ig still 
ci.sion — or delay, vexation, and expense — or thicker tlian in the class last mentioned: the 
both, a[)pcar to have been the evils the avoid- mode of exclusion still more indirect. 

ance of which was contemplated here. The evil, the contemplation of which ap- 

Inlhis case, the object hid from sight is — pears to have furnished, in this instance, not 
not the fact of the exclusion, but the parti- only a pretence, hut iu some measure a reason, 
ciilar nature of the evidence to which it ap- is — the immeiisify of the mass of collateral 
plies. inconvenience — of delay, vexation, and cx- 

2. Cases where the exclusion is effected pense — to which the evidence thus excluded 

by limits set to the hnylh of tune during might perhaps have given liirtli : but to wliat- 
wiiieh evidence shall he received: thence soever evidence may come thus to he excluded, 
cxeluding in the lump whatsoever is over the reason cannot apply without having in 
and above the quantity that can he received the (irst place, and with equal justice, been 
within the length of time thus limited. a|)plied to wliatsoever has been, and is pre- 

To this head belongs the exclusion put, destined to he, admitted, 
under Euglis!ilawinjury-tiial,hythc practice lleie, as elsewhere, the mischief has for its 
which eoutinos the quantity to that which cause — the exelusioii put by technical pro- 
can he leceivcd on the compass of a single coduie iqxm those timely explanations hc- 
sitting : in particular, when justice travels tween the parties in tlu' presence of the judge, 
post, as oil the circuits. Of the evidence to uhii h there has been such fieqiieiit occa- 
thus excluded, the nature is wrapt in impc- sioii to make lefereiice, and which, under the 
netrahle darkness. Even the fact of the uaiiiral system of procedure, take place of 
exclusion seems to have been a secret to the course. 

people at large. In the instance last men- 4. Cases where, to this or that species of 
tioned, tlie exclusion will readily enough ovidenee, arc given, if by any general rule, 
acknowledged to he absurd, being outlandish, (he denomination and elfect of conclusive evi- 
and having nothing to do with jury-trial: — deuce. The etfeet is to exclude in the lump 
in this latter instaiiee, it is us it should he, all evidence whatsoever, that could hav'^o been 
being English, and eoiincetcd with jurj^-tiial, brought on the other side, 
and thereby w'ith liberty. Tliis conclusive and exclusive evidence, — 

iSuch is the jiistilieation wdiicli the man of is it of the nature oi direct evidence? Infal- 
law has in store for it, should eyes ever he lihility and impeceahility arc the attributes 
opened, and complaint made of it — made by ascribed to the witness. Is it of the nature 
any of the thousands who, under and by vir- of circumstantial ovuXonco.l Between the prin- 
tue of it, are wronged and plundered. ei pal and the evidentiary fact in quest’on, a 

Want of reflection seems to have here been connexion is supposed, so close and intimate, 
the cause — if not of the mischievous arrange- that, in the w'hole storehouse of nature, no 
ment itself, at any rate of the patience of the species of fact has place, by which, in the 
people under it — if not of the creation of character of an injirmative fact, a severance 
the abuse, at any rate of the preservation of it. between them is capable of being made. Cases 
On these occasions, and in this manner, evi- of this sort are at any late extremely rare: 
dence continues to he excluded from the and if so it he, that of any such intinnative 
j\(^dicatory, hocause reason continues to he f.ict no instance exists, the advantage reaped 
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from the exclusion of such non-existent evi- 
dence cannot be very considerable. 

Either inoperative or deceptious, — in the 
first case useless, in the latter case pernicious, 

such is the character of any such general 

rule,* 

5. Cases where, for the proof of this or that 
particular species of fact, this or that particu- 
lar instrument, document, or other species or 
article of evidence, is pronounced indispen- 
sably requisite. The effect is — to put an ex- 
clusion upon all other evidence, in relation to 
the fact in question, on the same side. 

In the last preceding case, the evidence ex- 
cluded was — all evidence on the opposite side. 
Counterparts, or companions, as it were, to 
each other — and not ill-matched — are these 
two cases. 

Of this species of exclusion, the most im- 
portant exemplification is that which is af- 
forded by the rules that have taken place, 
respecting the evidence required in proof of 
the genuineness of an instrimn'nt of contract. 
— say a deed or a wdl. To the examination of 
this particular sort of case, the next succeed- 
ing chapter has been ap[)ropriated. 


* Evidetice couclusive — ])rc,sninj)li()n in luxe. 
To the eye of unso})histicated common sense, one 
and the same fact, and that the only f.ict of which 
these phrases are ever really conclusive - - and of 
that, as often as they occur, they may well he 
taken for co;/r///.vor, — is the presum])tion, fool- 
ish or dishonest, of the man of law. 

Between the principal fact and the evidentiary 
fact in question, can any room be found for any 
hijirmalive fact or facts? The inference is liable 
to prove false; the rule by which it is rendered 
peremptory is pregnant with deception. On no 
such room be found? — ^the rule which makes the 
inference peremptory is needless: no danger is 
there that an inlerence to the effect in (piestion 
will fail of being made. 

Whichever be the mode of trial, viz. with or 
without jury, m which a conclusion is thus blindly 
drawn, the efect of it is to pronounce, on the sub- 
ject of the individual fact in question, judgments 
grounded upon other individual facts that are 
irrelevant to it “inferences drawn from other 
facts, that, individually taken, have nothing to do 
with it. 

Such is the mischief when the case in which the 
blind conclusion is employed is an equity-law 
case, an ecclesiastical-law case, or an admiralty- 
law (^se. Is it a common-law case ? It is then 
^ a jury that the question should have been tried. 
To the other mischiefs, add now that of taking 
the question of fact out of the hands in which in 
form and pretension it is reposed — out of the 
hands in which constitutional principles have re- 
posed it, — out of those only proper hands ■ — . into 
improper hands. — the hands of the judge or 
judges. Behold in both cases, folly ! in the last 
case, fraud and usurpation. 

On a trial for a criminal offence, amongst others 
murder ; in this and that case the law presumes 
malice. Of the presumption in this case, what is 
the plain English ? That, fearing that by a jury 
the man would be acquitted, the determination of 
the judge is, that, he shall be convicted. 


6. Cases in which, to one and the same fact, 
witnesses, in a number greater than one, are 
pronounced indispensably requisite. The ef- 
fect is — in relation to the fact in question, to 
exclude the testimony of every witness who 
does not bring another in his hand, giving the 
same account of the matter that he does. 

7. Cases in which, antecedently to a man’s 
being admitted to deliver hL testimony, it is 
made necessary that he should join in the per- 
formance of this or that formality, expressive 
of this or that particular persuasion on the 
subject of religion: such as the ceremony of 
an oath. The effect is — to put an exclusion 
upon the testimony of every person who will 
not join in such formality. 

The ground of exclusion is, in this case, the 
man’s repugnance to mendacity : for, if he 
have no such repugnance, there is nothing to 
hinder his saving what is thus endeavoured 
to be put into his myuthto say. The man thus 
excluded is a man who, in demonstration of 
his repugnance to mendacity, has given a 
proof, beyond what any man whose testimony 
is admitted, can ever give. 

If, for sucli refusal, no mode of penal com- 
puLion be ap{)ointed, the consequence is — 
that, to avoid delivering any article of evi- 
dence, which it is not agreeable to him to 
deliver, a man has no more to do than to 
aggregate liimself to any such oath-refusing 
sect. 

If, for such refusal, a mode of penal com- 
pulsion be appointed and applied, here is per- 
sccution on a religious ground, and the severer 
the punishment which the man endures, the 
stronger is that repugnancy to mendacity, of 
which the endurance is conclusive evidence. 

8. •Cases where the exclusion has for its 
efficient cause, the rule of which the leading 
terms are, the words best evidence . for ex- 
ample, the law requires the best evidence 
which is to be had. 

In this case, the ground or pretence of ex- 
clusion is obvious enough : fear of misdecision 
through deception. Not equally so the fact 
of the exclusion^ or the nature of the evidence 
to which it is applied or applicable. 

Question 1 : What is the best evidence ? — 
True answer: Whatever evidence we have 
thought fit, on the occasion in question, to 
admit, in preference to, — meaning thereby, 
when such our phrase, to the exclusion of, — 
every other. . 

Question 2; The evidence which you thus 
prefer, why do you thus prefer it ? Answer : 
Because it is the best evidence. 

Even where the evidence in question may 
with propriety be termed the best evidence^ 
i. e. where it is of that sort, supposing the 
sort determined, of which, source, shape, and 
everj-thing else that is material, taken to- 
gether — the probative force is greater than 
of any other, — from no such relative and 
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comparative goodness can any rational cause 
be deduced for putting an exclusion upon 
any other evidence. This best evidence, 
suppose it encounteretl and shaken, or in 
danger of being encountered or shaken by 
counter evidence, or counter interrogation 
on the other side, — the support, whatever 
it may be, if any, that might be afforded by 
other evidence on the same side, ought it to 
be refused ? 

§ 3. Table of grounds of Exclusion^ extracted 
from various Codes. 

Whether compared with one another, or 
with the ends of justice, the various circuin- 
stances wliich, by or under tlie laws of dif- 
ferent nations, have been taken for grounds 
of exclusion, present a curious, nor altogether 
uninstriictive spectacle. A dozen or so is 
the number Of the bodies of law, from wliich 
matter of this sort havir^g been collected, in 
the body of the work will be seen condensed 
into a synoptic table.* 

Two contrasted subjects of observ^ation 
will naturally be presented by it to view: — 
on the one hand, the universality of (be prac- 
tice, and, so far, of the adoption and appli- 
cation made of iho principle ; togefher with 
the amplitude of the extent to whi<*h, in the 
code of each nation, it lias been carried : — 
on the other hand, the extreme dhcrsifij of 
the mode as expressed in the list of particular 
circumstances, to which in one code this 
effect has been given, compared with the list 
of them to whiclvit has been given in the se- 
veral other codes ; — to which, had the sources 
been accessible, might have been added, in 
so far as the matter stood on the ground of 
statute law, at different periods, the diver- 
sity of the enactments; in so far as it stood 
upon the ground oIl judge-made or hoolmaker- 
madeVAVf^ the inconsistency of the authorities: 
— not to spccik of the uncertainty, in many 
cases, whether it was in the character of a 
cause of exclusion, or only in that of a ground 
of suspicion, that the circumstance was con- 
sidered. 

* 1. Roman civil law. 2. Roman canon law. 
3. French law. 4. Spanish law. 5. Portuguese 
law. 6. Hungarian law. 7. Austrian law. 3. 
Russian law. 9. Polish law. 10. Danish law. 
II. Swedish law. 12. Scottisli law. 

As to English law, on any such enterj^rise as 
that of exhibiting in a tabular form the state of 
it in relation to this subject, several circumstances 
concurred in putting an unavoidable nei^ative. 
These were — 1. The great variety of the circum- 
stances presented to view by it in this character. 
2. In many instances, the extreme uncertainty 
whether on any future occasion they would re- 
swctively be considered as productive of this 
effect, o. The multiplicity of the instances in 
which the exclusion was liable to be evaded : the 
same evidence which in one mode of procedure 
is excluded, being in another mode admitted. 


As to the extent, if the several grounds 
of exclusion exhibited by the several codes, 
were put together, and made into one mass, 
the proscription would be found to have spread 
itself over the whole species, and thus not 
to have left so much as a single witness for 
the service of justice. 

In some of these pictures, — for example, 
that which takes for its scene quondam France, 
and that which takes for its scene quondam 
Scotland, — one half of the species — the 
whole of the female sex, may be seen cast out 
at one stroke. f 

From the universal reception and employ- 
ment given to the exclusionary principle, an 
argument, not altogether destitute of plausi- 
bility, will he liable to he deduced : but to 
this argument in the chaiacter of sources of 
countei-argnment, two circumstances may 
already have presented themselves. In the 
first place, the extreme diversity of tliewodc.v 
in wliich the application has been made of 
.the piinciple, — the divdrsity real, the iden- 
^ tity but nominal : — in the next place, the 
sNii^ter interest, ni which, it being in some 
iuhtanees be^^t served by exclusion, in other 
instances by admission, the two inodes of 
dealing, how opposite soever in themselves, 
would so easily find their common root. 


CHAPTER XXIII. 

SAFKGUATIDS AGAINST SUSPICIOUS KVIDENC’U; 
INCLUDING INSTRUCTIONS CONCERNING THE 
WEIGHING 01 EVIDENCE, 

§ 1. Demand presented for suck Safeguards, 
by the fear of change incase of the abolition 
of Exclusion i. 

Throughout the whole texture of this work 
one pr.icticul conclnsion is continually pre- 
senting itself: for fear of deception exclude 
not any evidence. 

How inc*ontestal)lo soever may be the pro- 
pi icty, such at the same time is the novelty 
of this recommendation, that, for obviating 
the rcluctanee which, in spite of reason, habit 
and imagination are on every such occasion 
so sure to produce, no safeguards which the 

•f In some cases, by accident, or by the very 
nature of the case, an amide stock of principal 
witncs.ses will have been afforded. In a case of 
this sort, witli or without sufficient reason, to save 
time, trouble, and perplexity, the judge, it may 
have happened, selected some to the exclusion of 
the rest. Noting the general ground of the exclu- 
sion without noting the superabundance in which 
it had its particular cause, the reporter may, for 
want of the proper distinction, have set down the 
ground of exclusion absolutely and simply, as 
applying to persons of the description in question, 
as well when the fact had not had any other prin- 
cipal witnesses, as when it had had them in su* 

perabiindHpisf 
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nature of the case presents as capable of being 
opposed to apprehended mischief, seem much 
in danger of being regarded as superfluous. 

In this character, three proposed arrange- 
ments will here be brought to view : — 

I. Declaration of credence on the part of 
the exhibitant. 

II. CtMle of instructions, as from the legis- 
lator to the judge, concerning the weighing 
of evidence. 

III. Appropriate recordation ; — viz. recor- 
dation of the cases in which suspicious evi- 
dence — evidence characterized by any cause 
of infirmity — has been exhibited — with the 
result, i. e. the decision that has ensued, and 
thence the credence or discredcncc which 
was produced by it : viz. in so far as, from the 
.nature of the aggregate body, of which the 
particular article of evidence in question, in 
a case where it is not the only evidence, forms 
a part, any decided and well-grounded infer- 
ence can be deduced. 

§2. Drst Safeguard — Declaration of Cre- 
dence from the Exhibitant. 

Of the sort of safeguard here in question, 
one exemplification or u[)plicalion has already 
been brought to view, viz. the declatadon of 
credence proposed to be made by the i)arty 
exhibitant, in the case of exhibition, made of 
a script in the chaiacter of an article of 
written evidence. 

Of a declaration to this effect, the subject- 
matter there in question extended not beyond 
tlic (/emiineness of the script ; but the prin- 
ciple there brought to view will he found 
susceptible of an ai)plicalion somewhat more 
extensive. 

Among the objects and effects of the tccli- 
iiicaf system, has ])cen seen to be the giving 
to improbity, and tlience to its principal iii- 
sti’ument, fraud, every possible advantage : 
and, in particular, the providing for it a lurk- 
ing place, where it may do its work in safety, 
secure not only against 'punishment so called, 
but against detection, and thereby against 
shame: to fraud in a negative shape thus 
securing, and without danger, that benefit 
which, at the hazard of so much danger, is 
sought for by fraud in its positive shape: — 
to fraudulent reticience, the benefit which, 
on other occasions, cannot be put in for, but 
under the perils which attach upon fraudulent 
mendacity. 

Of the natural system the object is, and in 
proportion as it prevails, the effect will ever 
be, to divest improbity and fraud of this, as 
wedl as so many other subterfuges : to force 
improbity either to give np its purpose alto- 
gether, or to give to its instruments its more 
odious as well as only punishable shape : to 
compel fraud to divest itself of the veil of 
reticience, and to stand forth in the stark 
nakedness of positive mendacity. 


For effecting this exposure, nature has of- 
fered to justice the efficient irnstrumont so 
often brought to view, viz. interrogation : 
especially extemporaneous viva voce interro- 
gation. 

At every meeting of the parties coram jn- 
dice, this instrument, in the instances that 
have been already brought to view, has been 
seen applying itself as of eourse : no mind so 
rude and uncultivated as not to be able, with 
more or less facility, to apply it: none so in- 
experienced and helplobs as not to be disposed 
and ready to ai)ply it. 

But in that most efficient of-ils forms whieli 
has just been brought to view, the application 
of thi.s instrument supposes mutual presence: 
existence of at least three persons in the pre- 
sence of each other, viz. the tivo parties and 
the judge. 

At the same time, as there has been such 
frequent occasion 1:o observe, eases arc not 
wanting, in which, either physically or pru- 
dentially speaking, such tri()artite presence 
is impracticable* : and from the existence ot 
this state of tilings, results the need of a 
succedaneum to sucb I'iv'i voce interrogation, 
viz. interrogation in the epistvlarg form : — 
or what may perhaps in some instances bo 
made to perform the like office, and at any 
rate with le>s delay, vexation, and expense, 
iiiunterrogated declaration in the terms of a 
preappointed /ornin/«n/. 

If it be lixed'by a preappointed formulary, 
a declaration of tliis sort is not, however, by 
any menus exc'inpt from danger. The danger 
is — lest, by inappropriate penmanship, a man 
whose mind it finds in a state of probity and 
sincerity sliotild be forced by it, not merely 
into insincerity, but into mendacity, as it 
were in his own defence; thus becoming pro- 
ductive of the very evil against which it is 
employed in the character of a remedy.* 

To testimony of the oi dinary stamp, about 
to be delivered by a peit'Uii in the character 
of a witness, it w'ill scai cely be found appli- 
cable. Generally speaking, except in the case 
of preappointed evidence, the persons to 

* When, to enable a man to entitle himself to 
rig-hf in any shape, or (to speak still more gene- 
rally) to in any shape, any such decla- 

ration is exacted from him as without danger of 
discovery may in any respect be false — falsehood, 
and upon a scale to which there are no bounds, is 
sure to be the result ; ^falsehood, of which the 
legislator who exacts or permits the exaction of 
any such declaration, is the suborner. In this 
case, tlie right — the advantage — is a bounltj 
upon insincerity— upon positive mendacity ; and 
the band of the sovereign is the hand which 
offers it. 

It is in this way that, by the hand of tyranny, 
religion has, to so prodigious an extent, and with 
such disastrous success, been employed in the 
extflrpation of morality, by the culture of menda- 
city and insincerity — instruments of immorality 
— instruments of criminality in all its shajics. 
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whose service, in the character of witnesses, 
a man finds himself obliged to have recourse, 
are not of his choice : — 1. The character and 
disposition of the witness may be dishonest 
and mendacious, and the party know nothing 
about the matter; — 2. It may be not only 
mendacious, but even known by himself to 
be hostile to himself, and he not the less 
obliged to have recourse to it ; — 3. Menda- 
cious to any degree, it may still throw upon 
the subject such instructive lights as could 
not be had from any other source ; for when 
recognised for what it is, falseliood itself be- 
comes a guide to truth ; and the grounds on 
which the probity and veracity of a proposed 
witness are suspected, may be sulhcient to 
warrant the suspicion while retained hy the 
partyinhisown breast, without bcingsiitricicnt 
to warrant the divulgation of them, and there- 
by the imprinting on the character of the wit- 
ness the stain of infamy, wliicli, at the same 
time may be altogether undeserved. 

On the technical theory, according to which, 
as above, the person of whose testimony a 
party happens to stand in need is to bo con- 
sidered as his own creature — tlie work of his 
own hand — it belongs not to >ou “ (fiscredit 
your own witness that is, when you find him 
mendacious, to use any endeavours to cause 
him to be regarded as such — any more than 
it belongs to a workman to discredit bis own 
work. 

If to the lot of the inventor of that ma\iin 
it had fallen to pen a declaration of credence 
to be made by a party exhibitant, and to be 
applied to the testimony of the witness pro- 
duced hy liim, — what would have been tlie 
effect of it on the shape that would liaveS:)een 
given to it by the learned pen? In the in- 
stance of every witness, except the coinpara- 
tivelyfevv of whose probity the party happened 
to stand well assured, he would have found 
himself compelled to deprive liimself of tlie 
benefit of their testimony, or cUe to purchase 
it by a lie. ® 

So much for orally and other judicially 
delivered evidence. In the case of written, 
viz. already written evidence, in addition to 
the genuineness of the script exhibited by him, 
if there be any other matter of fact to which 
a declaration of credence^ to be delivered by 
the party exhibitant, according to a preap- 
pointed formulary, be safely applicable, it will 
be, in the case of an instrument of contract, 
the /aiVwess of the contract. 

Perhaps also, in some cases, where in and 
by the script in question, this or that matter 
of fact is averred or assumed by a statement 
of which, by the exhibition of the script in 
the character of evidence, he seeks to avail 
himself, an additional subject of his declara- 
tion of credence may be the verity of '*the 
whole, or of this or that part of the contents 
of the so-exhibited script. 
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With these observations, the applicability 
of a declaration of credence — understand 
always according to a preappointed formu- 
lary may be left, till the time shall come 

for putting the instrument to the test by the 
application of it to this or that particular 
case. 

Hut let it not he forgotten, that the decla- 
ration of credence to which the above-men- 
tioned objections apply, is only of that sort 
which would be consigned to a preappointed 
formulary. Extracted by interrogation, the 
declaration is not the less a declaration of 
credence : ami in this shape it may be ren- 
dered obtainable, without any of that danger 
to whicli, as above, it would, in the case of a 
preappointed tonnulary, stand exposed. 

Coi respondent in some sort to the declara- 
tion of ciedcnce as above described, on the 
part of a party exliibitiint, is, on tlie other 
part, iho declaration if discrcdence vvliieh, by 
the relation it beais in the way of opposition 
to the other, seems suflicientl> explained: it 
is a sort of counter security, that presents it- 
self as requisite to be given, in return for and 
in consideration of the other. 

The object of the one is to prevent dis- 
honest and insincere exhibition : of the other, 
to prevent dishonest and insincere contesta- 
tion ; — that sort of contestation, by which, 
under the encouragement given hy the tech- 
nical system, a party in whose mind no doubt 
respecting the verity, or as the case may be, 
tlie genuineness of this or that article of evi- 
dence wliieh is ready to be exhibited on the 
other side, — or in ease of an instrument of con- 
tract, the fairness of the contract, — requires 
the [iroof of it, paitly for the pin pose of op- 
pression, viz. by means of the delay, vexation, 
and expense, partly for the chance of suc- 
ceeding b}' misderision ; by niisdi'cision, the 
looked-for resiflt of accident, by whieli tlie 
foithcomingness, or tlie autlieiitieation of the 
articles of evidence in question, may be pre- 
vented : and the perpetually recurring result 
of that system uiidei which, from the non- 
observance of sonic uniircappointed and ex 
post facto established condition, on giounds 
frequently not so much as pretended to have 
any relation to the merits of the cause, a 
pretence for refusing to the plaintiff the pro- 
mised service, is, at the suggestion of a dis- 
honest defendant’s law-assistants, extracted 
by the judge at pleasure. 

§ 3. Second Safeguard — Code of instructions 
concerning the weighing of Evidence. 

By the article thus denominated, is meant 
to be presented to view, a body of instructions 
sanctioned by the legislator, and by him ad- 
dressed to the judge, to serve him for his 
guidance. 

In the character of a preservative against 
deception, in place of exclusion, suspicion has, 
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in the course of this work, been all along 
brought to view. 

In the several instances in which, under the 
present system, on the ground of untrustwor- 
thiiiess, and for fear of deception, exclusion 
is, with any appearance of reasonable cause, 
howsoever inadequate, put upon this or that 
article of evidence, the main object and use 
of such a code will be to direct the eye of 
suspicion upon the evidence, by indication of 
the circumstances by which, in the character 
of causes of comparative imtrustworthiness, 
the demand for suspicion, and thence for cir- 
cumspection and scrutiny, is produced. 

Of the system of instruct ions in question, 
this, however, though the main object, and 
the only object which on the prescuit occasion 
and to the present purpose comes diiectlv in 
view, will not by any means he the only 
object, the only business, or the only use. 
Taken all together, the object of such a 
system will be, to present to, and keep under 
the eye of the judge, under the head of each 
species of evidence, a sort of table of the 
circumstances by which the i)robative force 
of it seems liable to be inliuenced. 

For the construction of such an instrument 
of security, fortunately the hand of power — 
of public power — is not altogether necessary. 
An instrument of tliis sort, [)ut together, in 
a form however imperfect, out of such mate- 
rials as honest diligence unarmed with power 
could command, forms accordingly part of the 
matter contained in the body of this work.* 

Of the cireunistanees which, with so blind 
a precipitancy, have bytemeiityor dishonesty 
been taken for grounds of exclusion, many 
will naturally be found to serve in the charac- 
ter of grounds of suspicion, — but, even in 
that character, not all of (hem. 

Of instructions, turnished as here by an 
uncommissioned hand, one adrant(i(je is — 
that under so powerful a check as that which 
will be so sure to be opposed to thejn by 
adverse authority, exerted by sinister interest 
and intrenched in prejudice, they are in little 
danger of operating with greatei force than is 
their strictest due : — a disadvantage is, that 
over whatever part of the field the iron hand 
of exclusion stretches, the voice of instruc- 
tion, for any effect it can produce, is power- 
less, and might as well not be lifted up. 

§4. Third Safeguard — Recordation of cases 

where suspicious evidence has heen received. 

By the substitution of the system of in- 
struction to the system of exclusion, could 
any real fear of prevalent deception and con- 
sequent inisdecision be produced ? By the 
testimony of experience, as recorded under 
a set of appropriate heads in the official books, 
all such fears might effectually be dispelled. 


1. Causes in the year so many ; — 2. Where- 
of, causes in w’hich, to suspicious evidence, 
of such and such species, distinguishing each 
species, admission had been given, so many; 
— 3. Among which, the instances in which 
the result had been in favour of the suspicious 
evidence, are so many ; — 4. In the number 
of those in which the result was in favour of 
the side on which the suspicious evidence 
was admitted, wmuld be seen the maximum of 
the mischief, if any, that could have been thus 
produced by the abolition of the cxelusionary 
system : 1 say, if any ; for, on the occasion of 
any given suit or cause, it is only from the 
view of the whole body of evidence, and not 
from the mere circumstance of admission 
given in each individual instance to suspicious 
evidence, coupled wfith that of a decision 
pronounced in favour of that side, that any 
just ground could be made for any such in- 
ference as that d«ception, inisdecision, and 
thence nii.chief, had in that cause been the 
result. 

In regard to scripts in general, and instru- 
ments of contract in particular, it has been 
stated as a matter of geneial notoriety, that 
in couqmrison ofthe wliole number exhibited, 
the number of tho^e of W'hich the genuineness 
has been mutter of rejil distrust or doubt, and 
as such has been reiuh'red the subject-matter 
of contestation, is small in thd extreme. 

Of the here proposed sNstem of recorda- 
tion, one effect would be the exhibiting tlui 
exact number of, and thence the exact pro- 
portion betw'een, these two aggregates: and 
so, in the case of those instruments of con- 
tract, in the instance of which the fairness 
of the contract it^clt, — of the engagement 
entered into, or the disposition made — be- 
came a subject of contestation.. 

In the same wa>, in the list of contested 
instruments' would be noted and preserved 
the ditferenc^between the number of those 
in w'hich, to appearance, the prescribed /’er- 
nialitics had been observed, and the number 
of those in whi*l-h, in that ivspect, failure W’as 
in any shape visible ; notice being likewise, in 
each instance, taken of the particular shape 
or shapes in which the failure had presiuited 
itself. 


CHAPTER XXIV. 

AUTHENTICATION AND DEAUTHENTICATION, 
AS APPLIED TO PREAPPOINTED AND OTHER 
WRITTEN EVIDENCE. 

§ 1. Subject-matters of Authentication and 
Deauthentication. 

Three mam species or parcels have again and 
again been mentioned, as comprising together 
th% whole possible matter of evidence — rcaf 
oral, and written. The same terra, authenti- 
cation, may be employed with reference to 


Sec also Appendix A. 
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each of them : but the import of it in the three 
cases differs to a certain degree, according to 
the different natures of the subject-matter to 
which it is respectively applied. 

1. In the case of real evidence, to authen- 
ticate the evidence is to establish the identity 
of the body (whatever it be) which is the 
source of the evidence, — the body, the ap- 
pearances of which constitute the evidence, — 
together with the authenticity of those ap- 
pearances : to make it appear, to the satis- 
faction of the judge, that the body exhibiting 
certain appearances at the time of its being 
produced in court, or subjected to the exa- 
mination of a scientific witness (acting on 
that occasion in the character of a subordi- 
nate and deputed judge,) is the same body 
as that by which the evidentiary appearances 
were exhibited in the first instance ; and that 
the appeai’Hiices exhibite<l by it at the two 
points of time, and durin^f the intervening 
interval, are the natural consequences of the 
principal fact, and have not been either fa- 
bricated or materially altered, either by de- 
sign or negligence. 

2. In the case of personal oral evidence, to 

authenticate the evidence is to establish the 
identity of the person who, in the cliaractcr 
of a deposing witness, is subjected to oral 
examination, — who, in the character of a de- 
posing witness, is admitted to give his testi- 
mony in the presence of the judge, — 1. That 
he who speaks of himself as being such or 
such a person, is really that person ; 2. That 
the person who, at the time in question, in 
presence of the judge, speaks of himself as 
having been present on a certain past occa- 
sion, on which a person known by a certain 
name was actually present, is that same per- 
son: whether, on the occasion in hand, he 

call himself or is called, by the same, or by 
a different name. ^ 

t‘3. Ill tlie case of written evidence, to esta- 
blish the genuineness of the document is to 
make it appear, to the satisfiction of the judge, 
that the docuineiit exhibited as containing the 
discourse expressed by a certain person on a 
certain occasion, does really contain the dis- 
course of that same person; and (where the 
occasion is material) that this discourse did 
really issue from him on that same occasion. 

Correspondent to the respective natures of 
the respective species of evidence, will be the 
several courses requisite and proper to be 
taken for establishing their authenticity. 

1. The case of real evidence admits of safe 
custody : — an expedient tli^t applies not at all, 
or not with equally and uniformly unexcep- 
tionable propriety, in either of the other cases. 
For this purpose, a particular sort of person 
is not uiifrequently appointed by law, in con- 
templation of his presumed trustworthiness 
with reference to this purpose. He takes 
charge of the article, keeps it in his possession 


till the time comes for its being produced in 
the character of evidence before the judge ; 
and it is partly by the fact of his having thus 
kept it in his custody, partly by the testimony 
he gives, or is considered as giving, of its 
having been so kept without any fallacious 
alteration, that its authenticity is established. 

2. The case oi personal oral evidence — that 
is, of a person appearing belbre the judge to 
give his testimony — admits not of any appro- 
priate mode of authentication. His being the 
same person as he who (commonly under the 
same name) is stated by him as having been 
present on the occasion in question — been 
present in the character of a percipient wit- 
ness — is included of course in the testimony 
he gives. The fact of his identity (if there 
be any doubt about it) will, like any other 
matter of fact, be to be proved or disproved, 
as the case may be, by such evidence of any 
kind or kinds as the occasion furnishes. 

3. It is in the case of written evidence that 
the business of authentication admits of the 
greatest diversity, and demands a proportion- 
able degree of attention. The different modes 
of authentication may be divided into direct 
and circumstantial ; — but for a detail of the^ 
different species ot evidence requisite, and of 
the relative trustworthiness of each, reference 
must be made to the body of the woi^. 

lu questions relative to authenticity, the 
affirmative proposition is, except in here and 
there an extraordinary instance, the true one : 
— but since instances of this extraordinary 
description are unhappily found to exist, hence 
an operation opposite to authentication corner 
sometimes to be performed. Correspondent, 
ill good measure, to the list of modes of au- 
thenticration, will consequently be the list of 
modes of deauthentication. For the variations, 
and additions, reference must be made, as 
above, to the body of the work. 

§ 2. Proper course where Genuineness is 
unsuspected. 

Such being the subject-matters of authen- 
tication and dcaiitlientication ; next comes 
the inquiry, what is the proper course to be 
pursued upon any given occasion. 

Here a distinction must be taken, in the 
first instance, between provisional and de- 
finitive authentication. 

By provisioral, 1 mean that evidence which 
may be received as sufficient for the authen- 
tication of the article in question, provided 
that no suspicion of its authenticity be ex- 
pressed on the other side. By definitive, I 
mean that which, if satisfactory in itself, 
shall he deemed sufficient proof of the authen- 
ticity of the instrument, notwithstanding all 
protestations and contestations on the other 
side, 

[ For the purpose of provisional authenti- 
1 cation (that is, in all ordinary cases,) that 
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mode of authentication will be the most eli- 
gible, which in each instance can be employed 
with least vexation, expense, and delay. But 
should the authenticity of the document be 
disputed on the other side, — in a word, 
should it be accused of forgery, — in such 
case, the subordinate consideration referring 
to these collateral inconveniences must give 
way to the superior consideration referring 
to the direct justice of the case : — always 
supposed, that the imputation of forgery 
may not be allowed to be made through 
wantonness, much less in the express view 
of giving birth to those collateral inconve- 
niences ; and that accordingly, in the case of 
maldjides br temerity, the burden of the in- 
convenience may rest ultimately on the head 
of the party to whose misconduct it owed 
its birth. 

If the mode of authentication, which is 
not needful but in case of contestation, be 
regularly employed where there is no con- 
testation, where no doubt of the authenticity 
of the document is really entertained ; and 
if, between the two modes of authentication 
necessary in the two cases, there be, upon 
an average, any considerable difference in 
respect of vexation, expense, or delay ; — the 
aggregate mischief unnecessaiily produced in 
those three shapes must be prodigiou'^ indeed. 
Among the writings of all sorts which come 
to be exhibited in a court of judicature in 
the character of evidence, if there be one 
out of a thousand in respect to which any 
such suspicion as that of forgery is really en- 
tertained, the proportion would prove much 
larger than I should expect to find it. Ujion 
this supposition, in nine hundred and ninety- 
nine instances out of every thousand, this 
mass of inconvenience will be created with- 
out necessity or use, if in pursuit of a phan- 
tastic idea of regularity, the employment of 
the definitive mode of authentication be in- 
sisted on, to the exclusion of the provisional 
mode — the most convenient, e. least vex- 
atious, expensive, and dilatory mode, which 
might so une’xceptionably have supplied its 
place. This oppressive plan of authentica- 
tion we shall lind established in English ju- 
risprudence. 

In the adjustment of the modes of authen- 
tication to he established in regard to wiitten 
evidence, the leading points or ends require 
to be kept in view : — on the one hand, sa- 
tisfaction in respect of trustworthiness — on 
the other hand, avoidance of delay, vexation, 
and expense, the three inseparable modifica- 
tions of collateral inconvenience. 

Of these two ends, this first mentioned, 
being the main and principal end, has in ge- 
neral been pursued with a degree of prefer- 
ence, which would have been very proper, 
but that the sacrifices that have been made 
to it, at the expense of the triple collateral 
ends, have been inordinate, and much beyond 
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anything which good economy in this respect 
would be found to authorize. 

The supposition upon which judges and 
legislators have proceeded, in the fixation of 
the modes of authentication which have been 
prescribed, has been that of a universal and 
constant disposition on the part of all suitors 
to commit forgery ; — or if that supposition 
have not, in every instance, been actually en- 
tertained, it is the only one on which the 
modes prescribed are capable of being justi- 
fied — the only one by whicli the price paid 
in the shape of delay, vexation, and expense, 
for the supposed advantage in the shape of 
satisfaction in respect of trustworthiness, 
would not be recognised to be excessive and 
oppressive. If among a thousand cases in 
which the legal effect of a piece of written 
evidence is in dispute, there be not so much 
as one in which the authenticity of it is a 
matter of real doubt on the part of the suitor 
against wliom it is produced, — it is only in 
the one case where it is matter of real doubt, 
that the price paid for authentication in the 
shape of delay, vexation, and expense, or all 
together, need he so considerable as to be 
worth counting. Under the existing system, 
there is sc.ircely a cause in which it is not 
considerable, and in many a cause it would 
be found to he seriously oppressive. 

Thus it happens, that for one grain of 
mischief produced, or that would or could 
be produced, by fraud in the shape of for- 
(jeryy a thoui?and, ten thousand, are produced 
by baud in the shape of chicane : of chicane, 
produced partly by the enmity of suitors, 
partly by the rapacity of agents, abetted by 
that ^ of the subordinate oHicers of justice ; 
both passions protected and encouraged and 
engendered by judges and legislators. Fa- 
miliarized with the spectacle of continual 
misery, generated according to rule and cus- 
tom, and therefore on their parts without 
blame; the reduction of the mischief to its 
minimum — the reduction of it so much as 
within narroweT hounds, never presents itself 
to them as worth regarding. Like so many 
other processes, which go on as it were of 
themselves, according to pre-established and 
never-considered rules, the authentication of 
evidence is considered as a sort of mechanical 
operation, the pathological elfects of which 
have no claim upon them for so much as a 
thought. Whence all this composure? For 
the observance of the established rules, the 
man in office is responsible : — for the pro- 
priety of these rules, for their subservience to 
the ends of justice, he is not responsible. 

§ 3. Course remaining where Suspicion has 
been declared* 

To attempt in this place to combat the 
triple-headed monster of delay, vexation, and 
expense, by any proposed regulation of de- 
tail, would be to touch upon the topic of pro- 
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cedure; a general observation or two may 
serve to indicate the course. Authentication 
in the ultimate, and what may be styled the 
adverse mode, ought, instead of being the 
routine of practice, to be the dernier resort^ 
the extraordinary resource. The process of 
authentication should be carried on, not at 
the time of trial, but between party and party 
at a preliminary meeting, either in the pre- 
sence of the judge, or before some inferior 
minister of justice, whose time can best be 
spared. 

The party who has a document to produce, 
produces it in the first instance to the adverse 
party, who cither admits the authenticity of 
it, or declares his intention to contest it. If 
he admit it, he maiks it as admitted. If he 
choose to contest it, he has a right to do so, 
but he uses it at his peril; at the peril of 
simple costs in case of simple temerity ; at the 
peril of extra costs in case m<da Jides. The 
end in view is, in every instiinee, to save the 
suitors from the delay, vexation, and expense 
of adverse authentication, in so far as these 
several inconveniences arc avoidable. The 
means to be employed in the prosecution of 
that end, is the making such arrangements 
as shall render it the indisputahle interest of 
every individual concerned, each in their se- 
veral stations — (parties, agents of parties, ofli- 
cers of justice of all classes) — to abstain from 
giving birth to these several inconveniences 
any further than as they arc necessary. 

The virtual penalty indicted on this occa- 
sion by imposition of costs with the above 
views, should not dei)en(l on the ultimate de- 
cision of the cause, but should be inflicted pro 
unaqn&que vice, for each act of aiithcnticyition 
unnecessarily performed. Otherwise, to the 
enmity of a suitor, who was persuaded of his 
having the law on his side, the proposed re- 
medy would apply no chock. The principle 
would remain unapplied, unless to each par- 
ticular act of vexation, its own particular 
penalty stood opposed. 

To rash, as well as to ma\d fide contesta- 
tion, various are the other cheeks that might 
he, and if the ends of justice were the objects, 
naturally would be applied. If, for example, 
by the production of a source of evidence, the 
needfulness of which (after the mutual ex- 
planations in question) {ippearcd more or less 
doubtful to the judge, delay and expense to 
a certain amount would maidfestly be neces- 
sitated; — not only would eventual compen- 
sation for the damage by such delay be se- 
cured ; as well as the expense attendant on the 
production of the evidence in question cast 
upon the party by whom the production of it 
was thus insisted on; — but if, by the exhi- 
bition of this evidence, a demand for counter- 
evidence to be exhibited by the adverse p^.rty 
were produced, the expense of such counter- 
evidence might provisionally be charged in the 
first instance, upon the party thus insisting; 


rather than that by such means it should be 
in his power to oppress his adversary, by ex- 
hausting his means of niAintaimng his post 
ill the field of litigation — lis means of pur- 
suing, in the character of plaintiff, his own 
claim, or repelling, in the character of defen- 
dant, that of the party on the other side. 

In some cases, for the purpose of provisional 
authentication, instead of the executed, or 
rather say recognised instrument, a transcript 
or an archetypal draught* may be employed; 
— and by this means, useless delay, vexation, 
and expense may be avoided. 

Of the actual execution, and thence of the 
genuineness, of the proper instrument — so 
likewise of the correctness and completeness 
of the succcdaneoiis script ; even in case of 
contestation or doubt, — for saving of delay, 
vexation, and expen-^e, evidence less conclu- 
sively probative than for the puiqiose of a 
definitive decision might be necessary, might 
for the purpose of a jiroiiisional decision be 
received on either side. 

Even if contested, a script which is authen- 
tic ah intro, (t, e. which on the face of it pre- 
sents the signature of the apparent author 
atlixcd to it for the evident purpose of authen- 
tication) need not be authenticated al> extrh 
in the first instance. Why ? Because, unless 
it be supposed to be tainted with forgery, its 
authenticity cannot appear dubious. But dc- 
lin(|uency ought notin any case to be presumed 
without special ground; much less delinquency 
of so high a cast.f 

Inability to alFoct the authentication of a 
script, on or before a certain day, need not, 
ought not, to be rendered so imicli as a cause 
of delay, much less of ultimate miscarriage. 
A decision, in all other respects ultimate, 
might be made provisional, dependent iqion 
the subsequent aullientication of the instru- 
ment on or before a day to be named : nor 
need even that nomination be so inexorably 
peremptor}, as to allow aeeident, inueh less 
fraud, to tr]umj)li over justice. 

§ 4. Advantage‘s from the here proposed, com- 
pared with the established coiuse. 

In all these cases, the advantage and pro- 
priety of giving provisional admission and ef- 
fect to such succcdaneoiis evidence as above, 
depends upon the relative quantity of the in- 
convenience saved by it in the shape of delay, 
vexation, and exjiense. But, let it not be 
forgotten, that to this quantity there are no 
limits other than those of the earth’s circum- 
ference. 

♦ Archetypal, i. e. the corrected and settled 
draught from which the instrument itself was 
transcribed, and which served as an archetype or 
0 } iffinal to it. 

T In Scotland, a deed executed according to 
certain forms is jiresumed genuine, until its spu- 
riousness be proved in a separate action by the 
peison impugning it. — £d. 
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Note, moreover, that so far as concerns 
written evidence (including the fact of its 
genuineness and the nature of its contents.) 
the savings capable of being made in case of 
contestation would, the whole mass of them 
put together, be inconsiderable in comparison 
of that which, in the case of the supposed 
proper script upon a call made by the party 
exhibitant, would have place by reason of 
admission without contestation as above. 

To these savings in the shape of delay, 
vexation, and expense, may be added a saving 
that in tlie account of an honest man will not 
be regarded as fit to be neglected — a saving 
in the article of improbity : improbity on the 
part of the parties and their piofessional ad- 
visers, — improbity on the part of the judges, 

— improbity on the part of the custos mnruniy 

— improbity on the part of the keeper of the 
royal oonscience. 

Ii the ordinary intercourse of life, a mai» 
to whom it has happened to deny his own 
hand-writing is pointed at as a man of lost 
character ; and to such a degree lost, that, to 
a person to whom the like loss is not a matter 
of inditference, it may be scaieely safe to as- 
sociate with him. 

On what ground is it that, for such a mode 
of conduct, a man is thus coii'^igned to infamy ? 
On this, or on none, viz. that in this way he 
was knowingly and wilfully guilty of false- 
hood : — wilful and deliberate falsehood for 
the purpose of injustice. 

The man by whom his adversary in litiga- 
tion is loaded with the delay, vexation, and 
expense of proving (as well as exposed to the 
peril of not being able, after all, in the teeth 
of so many opposing quirks, to prove at any 
expense) the genuineness of a document, of 
which there exists no real doubt ; — literally 
speaking, and to outside appejuance, this man 
does not commit the falsehood that would 
have been committed, had the quC'^tioii, “ /.s 
the genuineness of i/iis docnnient matter of 
doubt to ijou ?'’ been put, and answered in the 
affirmative. The fal'^ehood is not commitfed : 

— but what is committed is an injustice; — 
an injustice which, in point of mischievous- 
ness, is exactly upon a level witli such f.dse- 
hood : the injustice, in which such falsehood 
would have found its sole object, and its sole 
advantage. 

The falsehood has not been committed : — 
but why has it not? Only because the judges 
(in whom the practice in this behalf has found 
its creators and preservers) have taken such 
good and effectual care to secure, to every 
dishonest man who in this way finds his ac- 
count in making himself their instrument, the 
benefit of such falsehood ; without that risk 
which, had the eventual necessity of it been 
left subsisting, would have constituted the 
expense of it. 

In so far as concerns justice and veracity, 
there are two codes of rao”ulity that in this 


country have currency and influence ; — viz. 
that of the public at large, and that of West- 
minster Hall. In no two countries, can the 
complexion of their respective legal codes be 
easily more opposite, than that of those two 
moral codes, which have currency, not only 
in the same country, but in the same socie- 
ties : — and if so it be, that, in the public at 
large, the system of morals that has place in 
practice is upon the whole honest and pure; 

— it is so, not in proportion as the morality 
of Westminster Hall (of which so many sam- 
ples have already been, and so many more 
will be exhibited) is revered and conformed 
to, but in proportion as it is abhorred. So 
far as concerns love of truth and justice, 
the greatest, but at the same time the most 
hopeless improvement would be, the raising 
of the mind of a thorough-paced English law- 
yer, on a bench or under a bench, to a level 
wnth that of an avefage man taken at random, 
whose mind had not, for professional views 
and purposes, been poisoned with the study 
of the law: ^ — as, on the other hand, in point 
of sound understanding and true wisdom, the 
raising the same sort of mind to a level with 
that of a man of competent education, of the 
nature of that to which the term liberal is 
commonly applied. 

Yes; — it is from novels such as Maria 
Edgeworth’s, that virtues such as the love of 
justice and veracity, — it is from the benches, 
th(‘ bars, the olViees, the desks, in and about 
Westminster Hall, that the hatred of these 
virtues, and the love of the opposite vices, 

— is imbibed. — But that which to Maria 
Edgeworth was not known, or by Maria 
l’hlgpwn)rth was not dared to be revealed, is 
the genealogy of her Lawyer Case : that that 
very ingenious and industrious gentleman had 
for his elder brother the Honourable Charles 
Case, barrister-at law, M. P. in the lower 
house; and both of them for their father, the 
Right Iloiiourable the Lord Chief-Justice 
Case, Chribtopher Baron Casington, in the 
upper: — and fliat it was only fy executing 
the powers given or preserved to him, and 
earning the rewards offered and so well se- 
cured to him, by his noble and learned father, 
that the younger son became what he was. 

How long, for the self-same wickedness, 
shall the inferiors in power and opulence — 
the inferiors, who are but instruments, — be 
execrated, and the superiors, who are the au- 
thors of it, adored ? Attorneys, solicitors, — 
were they makers of common-law? — were 
they the makers of the technical system of 
procedure ? — were they the makers of the 
law of evidence? 

§ 5. English Practice. — Case 1. Authenti- 

^cative festimony of Parties excluded. 

The distinction between provisional and 
definitive authentication is unknown to Eng- 
lish law. In all cases alike, it insists upon 
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having the authentication performed in the 
same mode: — without allowing of any ex- 
ceptions on the score of vexation, expense, 
or delay. It presumes all mankind to be for- 
gers ; and where there is forgery, affords 

no facilities for the detection of it. It guards 
against deception where there is none to guard 
against; and where deception is at work, in- 
terdicting the interrogation of the suspected 
person, it interdicts the most efficient means 
of scrutiny. 

Previous meeting between the parties, for 
the purpose of ascertaining whether any and 
what documents presented by one party are 
contested by the other, there is none: — dis- 
puted or not, the authenticity of every docu- 
ment must be proved. 

True it is, that for saving of delay, vexa- 
tion, and expense, sometimes it does happen, 
that on one or both sides the genuineness of 
this or that instrument of contract or other 
script (or, as it may happen, of all the scripts 
meant to be exhibited) is admitted. But it 
is only in so far as on both sides, or (if it bo 
an equity suit or cause) on all sides, and 
that to an indefinite number, all persons con- 
cerned, law advisers as well as suitors, are 
honest, — and not only ncyu^ii’c/ylionest, but 
completely and actively and zealously honest, 
— that any such admission, with the conse- 
quent savings, can have place. 

In regard to the species of fact here in 
question, as in regard to every other, the most 
satisfactory, and on every account beyond 
comparison the most eligible, evidence (need 
it again be said?) is that of the parties; — viz. 
in relation to each fact, that one of the par- 
ties against whom it makes. 

By the exclusion put upon the preliminary 
meeting, this evidence stands excluded, from 
the corninencement of the cause. And when, 
at the end of half a year, or a whole jear, or 
some number of years, from the day of the 
commencement, that inquiry which ought to 
have begun, and in most instances would have 
been concluded on that same (kiy, is under the 
name of the trial suffered to take place, — upon 
this same best evidence is an exclusion again 
put, by means of another exclusionary rule. 

In the eye of common sense, this is the best 
evidence possible: in the eye of the law, it 
is no evidence at all; therefore not the best 
evidence. For on this part of the field, when 
exclusion is the object, out the word best^ 
is formed the basis of the pretence. 

Always excepted (I mean from the exclu- 
sionary rule) the case where an extra price, 
and that a most enormous one, is paid for 
opening the door to that which otherwise 
would be the excluded evidence; — viz. at 
the equity shop, and elsewhere. By the im- 
measurable and profitable addition thus made 
to vexation and expense together, coupled 
with the comparative badness of the shape 


I in whicli the evidence is extracted, the ob- 
jection which would have been so peremp- 
tory, is now removed. 

Rather than give admission to that best and 
most satisfactory of all evidence, no evidence 
so loose and unsatisfactory, but that admission 
will be given to it : — in the case of an instru- 
ment of contract, for example, proof ff. e. what 
is called proof, viz. mere circumstantial evi- 
dence) of thcgeniiinenessof aeouple of words, 
purporting to be the name of an attesting 
witness. Look at these words, viz. John 
Smith. Did you ever know any person who 
ever bore that name? Yes. Did you ever see 
him write, or receive letters, which you un- 
derstood to have been written by his hand ? 
Yes. Judging from these opportunities, do 
you believe these words to have been written 
by him ? Yes. 

True it is, that, when no better is to be 
had, the exigence of the case necessitates the 
reception of this loose, this circumstantial evi- 
dence. But when the case affoids not only 
direct evidence, but the most trustworthy of 
all direct evidence, — to exclude that best evi- 
dence, and admit tliis loose evidence instead 
of it — how inexplicable the folly, were it not 
for the sinister interest that lurks at the bot- 
tom of it I 

Wounded by the rule itself, justice is again 
wounded by the evasions of the rule. 

1. Three obligors jointly bound in a bond. 
Proof by extraneous witnesses (it must be 
supposed) being somehow or other unobtain- 
able, one of the obligors is called to prove the 
execution of it. But for this purpose, he must 
have been left out of the action, and the re- 
course against him lost. Just as it happens 
in penal cases, where one of two malefactors 
is let off, that liis testimony may he’ employ- 
able against the other. 

2. If a subscribing witness is become in- 
famous, — on producing bis conviction, his 
bund may be proved as if he were dead. Here 
inferior evidence is let in, to the exclusion of 
the best: — circumstantial, to the exclusion 
of direct. So much for security against de- 
ception. Moreover, the conviction must be 
produced : — a lumbering record, lugged in at 
a heavy and unnecessary expense, to prove a 
fact in itself notorious, and capable of being 
sufficiently proved by less expensive means ; 
and which, after all, cannot be sufficiently 
proved by this means. John Brown was con- 
victed: — true, but how does the dead parch- 
ment prove that it was the same John Brown? 

3. So, when an attesting witness being the 
only surviving witness, had become interest- 
ed,* without any prejudice to his character, 
his hand was allowed to be proved by some- 
body else, on the presumption that he him- 
self would have denied it. Pre-established 

* Corny ns. 106. 
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rules apart, the experiment might have been 
tried, at least, and if he had perjured himself, 
then might it have been time enough to en- 
counter the perjury by other evidence. 

§ 6. English Practice Case 2. Authentic 

cative Testimony of non-attesting Witnesses 

excluded. 

Witnesses to the number of half-a-dozen, 
or half-a-score, all of them unexceptionable, 
are ready to be produced ; each of them ready 
to say, “ I saw the several parties attaching 
their respective signatures to this instrument, 
saying (each of them) / deliver this as my 
act and deed.” 

Quibbletoii, counsel for the defendant, ad- 
dressing himself to the first of these wit- 
nesses — “ What is your name ?” 

Answer — “ John Stiles.” 

Quibhlelon — “ My Lord, here is the deed : 
two (your lordship sees) and hut two attest- 
ing witnesses ; — neither of them is named 
John Stiles.” 

Judge — “ Set aside this witness.” 

Half-a-dozen, or half-a-score, all of undis- 
puted character, all ready to speak to this 
plain fact, and not one of them permitted. 
Why not permitted ? Answer: Because, in 
the lirst place, if [lermitted, they would all 
of them jierjiire themselves; they would all 
of them, in sjnte of counsels’ cross-examina- 
tion and judges’ direction, obtain credence. 
Two persuasions these, neither of them (it 
is true) avowed, because, when absurdity or 
improbity enter upon the stage, they do not, 
cither of them, present themselves stark 
naked. But to give to the exclusion so much 
as the colour of being conducive to the ends 
of justice, these pei suasions must both of 
them be entertained ; or, at any rate, ot the 
matters of fact lespectively predicated by 
them, the certainty, or (to s[)eak with a degree 
of correctness new as yet to lawyers’ lan- 
guage) the ‘preponderant prubabiiily must be 
assumed. 

But supposing these pei'suasions entertained, 
on what ground is it that they must have been 
entertained ? On this ground, and no other, 
viz. that the names of these persons arc not 
to be found upon the face of the instrument, 
in the character of attesting witnesses. 

Exists there, then, any article of law, by 
which it is required (on pain of nullity, or 
any other pain,) that upon the face of every 
deed of the sort in question (wills being out 
of the question,) there shall be visible the 
names of two persons in the character of 
attesting witnesses? No: — neither of any 
article of real (e. e. legislative) law, nor so 
much as any rule delivered in the shape of 
judge- made law. 

On what ground, then, stands the rejec- 
tion? Answer: On this ground, viz. that 
when the name of a person, purporting to 


have been written by him in the character of 
an attesting witness, is visible on the face of 
the instrument, — the testimony of any num- 
ber of persons who (if they are to be believed) 
actually saw what xt is there declared that 
tins man saw, is not, with relation to the 
fact in question, the best evidence. 

Non-lnwijer : What ! — the evidence being 
good enough to produce a complete (or at 
least preponderant) persuasion ; — in this case, 
by the mere circumstance of its not being 
the very best imaginable (admitting, for ar- 
gument's sake, tiiat it is not the very best,) 
by this one circumstance, is any siillicient 
ground afforded for shutting out this evidence, 
when there is no other ? — and when, in con- 
sequence, if this be shut out, the party who 
has right on his side must lose his cause ? 

Lawyer : Oh I hut where, there being upon 
the face of the deed an attesting witness, he 
is not produced, h^it instead of him others are 
produced, whose names arc not upon the deed : 
here is an omission ; from which we draw a 
conclusion : — and the conclusion is, that, had 
the attesting witness been produced, his tes- 
timony would have been against the genuine- 
ness of the deed. 

Non-lawyer : And on this conclusion it is 
that you build the two other necessary con- 
clusions, viz. that the non-attesting wit- 
nesses, being all of them so many intended 
perjurers, would all of .them have aflirnied 
the genuineness of th-e deed, the fact being 
otherwise, and thus falsely alhrming it would 
have gained credence ! 

With submission, suppositions of a con- 
trary tendency might be raised in any num- 
ber, any one of them less improbable than the 
abcAe. 

Independently of regulation — positive and 
effectually notified regulation — it is difficult 
to say what there is that should determine 
the choice of the party in favour of a sup- 
posed attesting, to the exclusion of (or even 
in preference to) a non-attesting, but by him 
equally knowi* to have been a percipient wit- 
ness. True it is, that, by the signature of 
the attesting witness, proof is so far given, 
that in relation to the transaction in question 
he was a percipient witness. Yes; — but is 
it a proof that no other person was ? — a proof 
too, which by those who know that the con- 
trary is true, is to be regarded as a convincing 
one ? 

The attesting witness would cost (suppose) 
so much money to produce : the non-attest- 
ing witness may be had for a few shillings 
less. This, in the eye of a considerate, and, 
especially in the eye of a poor man, honestly 
advised, should suffice to give the preference 
to the non-attesting witness. The attesting 
witness would, after all expenses paid him, 
silffer inconvenience (suppose) from the at- 
tendance : — the non-attesting witness would 
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not suffer any inconvenience : — this, in the 
eye of a humane and considerate man, would 
suffice for securing the like preference. 

Oh ! but we have a rule about the best evi~ 
dencey viz. that in no case shall any evidence 
be received but the very best evidence which 
the nature of the case admits of. 

Preciously instructive rule ! We receive no 
evidence hut what we receive: — for anything 
more precise, or intelligible, or wise, or ho- 
nest than this, will not be found in it. 

No evidence do we ever receive other than 
the best evidence. And what is the best evi- 
dence ? Ajiswer: It is, on each occasion, that 
which wc receive as such. 

They know not themselves what their own 
rules arc. Strange indeed it would be if lliey 
did : for that which has no existence, how is 
it to be known to anybody ? They know not 
themselves what their own rides are : they 
resolve that every other, man shall know 
them ; — that is, without the possibility of 
knowing them, shall, as often as occasion of- 
fers, be punished for not knowing them. 

Nemoiftnetur ad hnpossibdUiy says another 
of their maxims. But in any one of their 
maxims, so sure as there is anything good, so 
sure is practice opposite. 

Once more: Partly upon the source, partly 
upon the shape, depends the goodness of an 
article of evidence. As to the shape : — in so 
far as depends upon themselves, in none but 
the very worst shape (come it from what 
source it will) do they receive any evidence : 
— and so it be in this worst shape, no source 
so impure but that from that bad source they 
ore ever ready to receive it. Yet such is their 
delicacy, that (as if for evidence, as for meat, 
there were a market at which, with inoiifcy in 
his hand, a man may pick and choose) none, 
forsooth, will they put up with, but the very 
best of evidence. 

§ 7. EnijUsh Practice. — Case 3. Admission 

given to Instruments without Authentication. 

By the man of law, whereve^r you see a gnat 
strained at, on a second glance make sure of 
seeing a camel taken up and swallowed. 

Behold an instrument, for the authentica- 
tion of which, to-day, a whole score of wit- 
ilesses, who (every one of them, if they arc 
to be believed) were percipient witnesses of 
the execution of it (they not being attesting 
witnesses) will not suffice : jt is accordingly 
dealt with as if it were forged. Wait till to- 
morrow, this spurious deed becomes g^enuiue : 
and so plainly genuine, that for the proof of 
its genuineness no evidence is required. 
\This metamorphosis, by what was it ef- 
fectt?d ? Answer : By time. Yesterday, the 
script Wanted a day of being thirty years old : 
to-day, the thirty years are fulfilled. 

This admission has neither quite so mbch 
absurdity iit^t, nor quite so mueh mischievous- 


ness, as the exclusions. The instrument, if 
it be not what it purports to be, is a forgery. 
Forgery, a flagitious and pernicious crime, is 
not to be presumed. Independently of parti- 
cular argumentative grounds, the odds against 
the fiict, as testified by experience, are pro- 
digious: — for every forged instrument, you 
have genuine ones by thousands. 

Not but that to tliis crime (by the exclu- 
sion put upon the interrogated testimony of 
the party by whom, or in whose hehall, the 
instrument is produced) every encouragement 
ha^ been given, which it has been in the power 
of Judge and Co. to give to it. Suppose the 
party to have forged it : he puts it silently 
into the hands of his lawyer, and it is tlie 
lawyer’s business to light it up. At the law- 
yer’s elbow, if so it please him, sits the forger. 
Tlierc he may sit till he is tired, for he is in 
no danger ; the law has taken him under her 
(We : not a single question can be put to him. 

Convenient as tliis law is to every criminal, 
to an honest man it may happen but too fre- 
(juently to be laid by it under an embarrass- 
ment, out of which it seems not altogether 
easy to say how he is to be delivered. 

Tlie instrument purporting upon the face 
of it to be lliiity years old or more : this an- 
tiquity, couplecl with possession (i. c. with 
the relation borne to the suit or cause, or to 
the fact ill question, by the individual in whose 
possession it has been,) is a('cepted as evi- 
dence sufficient for the authentication of it. 
But the individual (suppose) in whose pos- 
session it is, is the plaintiff; — and for the 
whole of the time that has elapsed since the 
execution of it, or for a part, more or less 
considerable, of tliat length of time, he has 
kept it locked up in his strong box : not ha- 
ving in all that time shown it (because in all 
that time no occasion has called upon him ta 
sliow it) to any poison who is without inte- 
rest in the suit or cause. By whose testi- 
mony, then, is the custody of it to be proved? 
By /a'.s, the plaintiff’s ? Oh no : that would 
be contrary to the inviolable rule. But if not 
by his testimony, it cannot — by the very sup- 
position it cannot — be proved by that of any 
one else. 

Yes: if he had had information, timely in- 
formation, of the existence of this rule of law; 
for in that case he might have got this or that 
uninterested person to look at it. But if any 
such information had reached his mind, the 
care and pains taken by Judge and Co. for so 
many centuries to keep it out of his reach 
would have been frustrated. By keeping them 
from receiving existence in and from any de- 
terminate form of words, care has been taken 
— very effectual care — that neither by non- 
lawyers, nor by lawyers themselves, shall any 
of these portions of imaginary law be laid hold 
of by inspection. By their uniform repugnance 
to every conclusion that would be drawn bv 
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common sense, care not less cfFectiial has been 
taken that they shall never have been laid hold 
of by inference or conjecture. 

If, in this case, the exemption granted from 
the obligation of authenticating the document 
by evidence ab extrd. be proper, it can only be 
because, in the other cases, the obligation is 
itself improper, being needless. Forgery is 
not the crime of any particular point ot time ; 

— whatever be the probability of it at this 
present day, it was not less on this day thirty 
years. A deed purporting to have been fairly 
executed thirty years ago, may have been 
forged or falsilied at any subsetpieni point of 
time. Forged writings, of an apparent date 
two hundred years anterior to their real date, 
forged wiitings ascribed to Shakespear,’^ have 
been known to deceive the very elect among 
English lawyers. 

§ 8. JEntjUsh Practice Ca<^e 4. Shift<i icherc 

the Script is in the power of the adversary. 

The hostility of, the technical system to 
the ends of justice — the consciouMicfeS of 
that hostility on the part of those who, while 
they are acting under it, are profiting by it, 

— the violation at the same time so continu- 
ally offered by themselves to the very prin- 
ciples to which by themselves the highe.^t 
importance is attached, — all this m<iy be 
seen exemplilied in a case w'hicli shall now 
be brought to view. 

When the article of written evidence which 
the party in question stands in need of, hap- 
pens to be in the hands of a [larty on the 
other side; — when an instrument which a 
plaintiff (for example) stands in need of, 
happens to be in the possession of the defen- 
dant ; — the sort of shift that has been made 
is truly curious. 

Under a rational system of procedure, the 
course is plain and easy; — the evidence 
acted upon is of the best kind imaginable. 
Doth parties being together in the presence 
of the judge, the plaintiff says to the defen- 
dant — “ To make out my case, I have need 
of such or such an instrument” (describing it :) 
“ you have it, have the goodness to produce 
it.” “ Yes,” says the defendant (unless his 
plan be to perjure himself,) “ and here it is:” 
or — “ 1 have it not with me at present — but 
on such a day and hour as it shall please the 
judge to appoint, I will bring it hither, or 
send it to you at your house, or give you 
access to it in mine.” 

Under the technical s}stcm, no such meet- 
ing being to be had, no such (juestion can at 
any such meeting be put. But, at the trial 
(viz. under the common-law^ alias non-equity 
system, of which jury-trial makes a part,) at 
the trial, that is, after half-a-year’s or a year’s, 
or more than a year’s factitious delay, with 

* See the controversy between Mr. Malone 
and Mr. Chalmers. 


its vexation and expense ; then it is, that, 
for the first time, a chance for procuring the 
production of a necessary instrument may be 
obtained. 

Though cither for any such purpose, or 
for any other, neither to the party on either 
side, nor to any agent of his, can anything 
in the shape of a question be put viv& voce 
by a party or agent on the other side, — the 
question (for example) the instrument (de- 
scribing it,) have you it or no ? — yet under 
the name of u notice^ a sort of requisition in 
writing calling upon him to exhibit it, may 
be, and every now and then is, delivered. 
Of this notice to exhibit the instrument, 
what is the effect? — that the defendant is 
under any obligation to exhibit it? No such 
thing. To produce any such effect would 
require nothing less than a suit in equity ; 
whereupon the instrument would be exhibited 
or not : and if exhibited, not till the end of 
the greatest nmnller of years to which the 
defendant (having an adequate interest) had 
found it in his power to put off the exhibition 
of It. ’fo have enabled the party l^s far to 
have obtained justice without aid from equity, 
would have been robbing the Lord Chancellor 
and the Master of the Rolls, and the swarm 
of subordinate^, of whose fees the patronage 
part ot their emolument is composed. 

What, then, is the effect? Answer : That 
after this notice, if that best evidence which 
is asked for be not obtainable, — not obtain- 
able only because those on whom it depends 
do not choose that it should be obtained, — 
what is deemed the next best evidence that 
happens to be in the plaintiff’s possession is 
admitted : and on this occasion no evidence 
is too loose to be admitted. 

After such notice given, one succedancum 
that has been admitted is a supposed trans- 
cript : — “ an examined copyf are the words. 
— Another is, “ parol evidence of the con- 
tents.'^ 

In the midst of all this laxity, observe and 
admire the strictness : — “ In case it be a 
copy that is offered, it must first be proved 
that the original, of which it purports to 
be a copy, was a genuine instrument.” So 
much the more business for the benefit of the 
man of law : — so much the more chance of 
failure, for the benefit and encouragement of 
the wrong-doer. 

But suppose no such copy producible, — 
the best and onfy evidence which it is in the 
plaintiff’s power to produce, being as above, 
“ parol evidence of the contents,” i. e. some 
account given of the supposed instrument, by 
a person into whose hands, by some accident 
or other opportunity of bestowing upon it a 
perusal more or less adequate, — of throwing 
over it a glance more or less correct and 
coiMplete, -l-it has happened to find its way. 

This casual reporter, — for his report to 
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be received, is it necessary that he (or, in 
bis stead, the party by whom he is called 
in) should have established in due form the 
genuineness of the instrument, which, for 
ever so short a time, chance had thus thrown 
into his hands? 

In this one point may be seen a mine, a 
rich mine, of future cases. 

Behold now another mine. The two sorts 
of make-shift evidence thus brought to view 
in the case of a deed, — viz. a supposed tran- 
script (copy examined or not examined,) and 
parol evidence of supposed contents, — shall 
they apply, and under any and what modifica- 
tions, to any and what other sort of scripts ? 

Delight paints itself on the countenance of 
the man of law, at the thoughts of such a 
mine of non-suits, and to the lawyer at any 
rate, if not to the client and suitor, of agree- 
able surprises. 

Good all this, as far as it goes ; when so it 
is that a man’s good fortune has put into his 
hands any such make-shift evidence. But it 
not, what in that case becomes of the notice ? 
In that^ase, the wrongdoer triumphs ; the 
party who is in the right loses his right, what- 
ever it may be ; and so the matter ends. 

Did but the judge deign to admit, at the 
outset, into his presence, the persons whose 
properties and liberties he has contrived, with 
80 little trouble, to dispose of, — whatsoever 
were the instrument wanted, if it were not 
found in one of two hands in which it was 
expected to be found, it would be in another: 
every instrument that was necessary to justice 
would be ferreted out ; as it actually is, in 
the case where, justice being necessary to his 
own personal protection as well as that of the 
public, it has been the pleasure of the irvan of 
law that the necessary instruments should be 
made forthcoming,— viz. in the preparatory 
examinations taken, as in a case of murder, 
robbery, or other felony, by a justice of the 
peace. No loophole (or at least not so many 
loopholes) would then be left for the wrong- 
doer to creep out of; thus foiling for a time, 
or for ever, the party whom he has wronged. 

But, under the technical system, this busi- 
ness of notices affords to the wrong-doer an 
inexhaustible fund of chances : in this lottery, 
a nonsuit (the produce of which is an addi- 
tional suit) constitutes the prize, in which 
Judge and Co., with their proteges and part- 
ners, the wrong-doers, are sharers. 

In one sample more, read at once the nature 
of judge-made law in general, and therein read 
the technical system of procedure ; and there- 
in, again, the law of evidence in particular. 

When the script you want is in possession 
of your adversary, you have seen already what 
the succedaneum is, and what sort of chance 
there is of its being obtainable. 

When the script is in possession of a pef son 
capable of being a witness (a non-litigant 


witness,)— for the purpose of having it exhi- 
bited, you serve him with a writ called a 
subpoena duces tecum, by which he is ordered 
to attend, and bring with him the script. If 
he obey, it is well : — if he obey, that is, if so 
it be that he not only attend, but bring it. 
But, what if he come without it ? To this 
hour it is not settled what is to be done with 
him, nor how the script is to be got at, and 
applied in the character of evidence. At any 
rate, to the party who, being in the right, has 
need of the evidence, the cause is lost for that 

time: saved to him, or not saved, the liberty 

of trying a new one. 

CHAPTER XXV. 

EXCLUSION AND N ULLllICATION APPLIED TO 
CONTRACTUAL MATTER, IN SO FAR AS WRI- 
TING HAS BEEN OMITTED TO BE EMPLOYED 
IN GIVING EXPRESSION TO IT. 

§ 1. llelation of this to preceding topics, viz. 
T*reappointed JEvidence, Exclusion, .4m- 
thentication, ^c. 

Remains for consideration one head of prac- 
tice, in the examination of which four several 
topics, which have already, each of them, re- 
ceived a separate consideration, viz. preap- 
pointed evidence, exclusion, and nullification, 
authentication and deauthentication, will re- 
quire to be brought under review together. 

To the purpose of evidence — on all occa- 
sions, and in each of the two periods or stages 
of its existence, viz. the period of perception, 
and the period of narration or statement, on 
a judicial occasion, or for a judicial purpose 
— the utility of written, say scriptitiously 
expressed discourse, in contradistinction to 
orally expressed discourse, has already on se- 
veral occasions been brought to view.* 
Impressed, or pretending to be impressed, 
with a general sense of the extreme utility of 
that master art, and, in particular, in respect 
of the application it is susceptible of to so 
important and all-eompreheiibive a subject as 
that of legally operative evidence — impressed 
perhaps with at least a due sense of this pub- 
lic and social use of it, and certainly not in- 
sensible to the more private benefit derivable 
by men of their own order in the character of 
professors of it, in its application to the pro- 
fit-yielding sort of purposes here in question, 
men of law have, in England as elsewhere, 
applied their power to the purpose of com- 
pelling men, on the occasion of their several 


* The object of the exclusion put upon orally 
expressed matter, is that writing may be em- 
ployed : therefore it is that to the sort of contract 
in question, whatever it may be, in case writing 
be not employed in it, the nullification is applied 
—applied, viz. by means of the exclusion put upon 
the only evidence by which the contents of it can 
be brought to view, or the existence of it proved* 
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legal transactions — their agreements — the 
dispositions made by them of their property — 
to have recourse to it. 

Their jiower has ])ecn accordingly applied ; 
and in what way ? On this and that occa'^ion, 
if by the party or parties in question, for the 
giving evpression to contractual niatterof ain 
kind, as above designated, orally express('d, 
in contradistinction to scriptitiou^ly expressed 
discourse, has been employed, they have taken 
upon them to put an exclusion upon whatso- 
ever evidence might be necessary or condu- 
cive to the establishment of such contract — 
upon all evidenc(‘, in so far as applied to the 
proof of such discouise, /. e. to the fact of its 
having been holden, and consequently to the 
statement of its contents. 

Of this exclusion, what has been the con- 
sequence? — 1. Every contract, or ma^s of 
contractual matter, upon the evidence of 
which such exclusion has been put, has been 
thereby nullified: — nullified — and on what 
ground ? On the ground that contractual mat- 
ter, the genuineness of which has no other 
proof than the sort of evidence thus excluded, 
ought to be considered not as genuine, but as 
spurious. ^ 

Here, then, by tlie want of that formality, 
viz. writirKj, wliieh is of the essence of pro- 
appointed evidence, and of moie value than 
all other possible formalities put together, an 
exelusion is [mt upon evidence ; and by means 
of such exclusion, matter of a conti actual na- 
ture is considered as deautlientieiiled ; and 
thereby the contract — be the expression judi- 
cially declared to have been given to it ever 
so genuine — nullified. 

J)h(/nisc(/, is the class to which the sort 
of exclusion here applied seems referable For 
the deception, the apprehension of which has 
been the source or etheient cause of the pre- 
caution thus taken, has had for its ground not 
any quality ascribed to this or that class of 
witnesses — for the exclusion applies alike to 
aU witnesses — but the consideration of the in- 
firmity of the vehicle, viz. orally expressed dis- 
course, employed in the conveyance of it. 

In regard to the exclusion herein queslion, 
one observation that will be a{)t enough to 
present itself is — ^tliat the ground, on which 
in point of reason and utility it rests, is much 
stronger than in any of those cases which have 
been brought ah eady under review. 

This being acknowledged, still it will ap- 
pear that the ground, how much soever less 
weak in this than in those other cases, wants 
much of being strong enough to support the 
structure that has been built upon it. 

§2 . — Case I . Writing not employed : object of 
the exclusion^ preventing or frustrating spu- 
rious Contracts orally expressed. 

The exclusion which, in this way, has been 
put upon orally expressed contractual mat- 
VoL. VL 
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ter, in favour of scriptitiously expressed con- 
tractual matter, has been put upon it in two 
very distinct cases : — 

1. Where, in relation tot lie same transac- 
tion, no scriptitiously expressed contractual 
matter is forthcoming: in which case, the ex- 
clusion may bo said to he absolute. 

2. Where, in relation to that same trans- 
action, scriptitiously expicssod matter having 
been brought into existence, is forthcoming 
and exhibited : in this case, (he exclusion may 
be said to he limited — limited, viz. to the 
case in which, in relation to the same trans- 
action, contractual matter scriptitiously ex- 
pres«e<l makes its appearance. 

In tliesc two cases, the propriety of the 
nullifying exclusion will he seen to stand on 
grounds considerably diffeicnt. 

In the first place, presents itself as being 
the most siinjde, the case in which the exclu- 
sion iv, in the sense just explained, absolute. 

§ d. hnpropriefy o f the Evrlusion, in 

this case. 

In the eliaraetm* of an objoetion Hi the ex- 
ebisioiiary s)vten), one observation presents 
its(‘lf in Itnune. Writing, in its application to 
the preservation of evidence, — writing, the 
art of writing, is, comparatively speaking, of 
modern <late. When as yet it was unknown, 
not only a man’s property liberty, reputation, 
and condition in life, but his very life, was 
disposed of on the mere ground of orally ex- 
pressed evidence. What ! — every judicial act 
by which, at the stage of society anterior to 
that in which writing came into common use 
any of those po'^scssions were disposed of, was 
it an-unjust act? — the evidence on which it 
was groimdeil, was it in every instance spu- 
rious or false ? 

This consideration, were even this the only 
one, might of itself suffice to dispose a man 
to pause before he acceded to the propriety 
of the application so lightly made of the evi- 
dence-excluding piiiiciple on this as well as 
so many other occasions. 

Against the employment of so harsh an 
instillment, the same objections, which apply 
in every other occasion, will he found to 
apply in this; whilst, in the character of a 
highly advantageous substitute to so harsh 
an instrument, still the same siiecedaneum 
presents itself; viz. declaration of suspicion, 
notified by effeedve promulgation. 

Of the lightness, not to say the absolute 
nothingness of the mischief, by the appre- 
hension of which this weapon of defence — 
this instrument of supposed security — was put 
into the hand of the man of power, still the 
same evidence, still the same demonstration 
afforded by experience. 1 mean the expe- 
rienpe afforded by the inconsistency by which 
the practice under this head has been marked ; 
viz. the inconsistency between the application 
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made of the instrument in some cases, and 
the refusal to make application of it in other 
cases. 

The object of apprehension, the fraud ap- 
prehended, is the employing of false testimony 
to the setting up as genuine, and really en- 
tered into by the parties in question, this or 
that matter of contract, which, though pre- 
tended to have been agreed upon by them, 
was not really agreed upon by them. 

Hut on this, as on other occa^ons, what 
is manifest is — that if, antecederitly to regu- 
lation, fraud to any given amount or effect be 
capable of being with equal facility operated 
with success, in each one, say of half-a-dozen 
shapes, — then so it is, that, by regulation 
which, how effectual soever in preventing 
the comtuission of the fraud in four of the 
shapes, leaves it in the remaining two no less 
practicable than before, the quantity of fraud 
commissible is not really* diminished, nor is 
any real advantage gained: — instead of its 
being dried up, all that can have been done 
with the current is to turn it out of this or 
that one into this or that other channel. 

Hy this inconsistency, whatsoever may be 
the supposition concerning the veracity of 
an indeterminate and consequently unknown 
witness, the course taken by this exclusionary 
policy is rendered equally indetensible: — 
veracious, a man ought not to be excluded 
when he is excluded: mend.icious, he ought 
not, upon the priiici[)les of the system, to he 
admitted when he is admitted. 

Another circumstance that ought naturally 
to operate with considerable effect as a seda- 
tive against all apprehensions of considerable 
public mischief hy fraud in this shape, tlie 
supposed security afforded by the nullifying 
exclusion were taken away, is this, — viz. that 
all along, how slight soever the orally de- 
livered testimony by which the imputation 
has been supported, the imputation of fraud 
has all along been considered sullicieiit to dc- 
authenticate and destroy the effect of the most 
formally as well as scriptitiously expressed 
instrument of contract. 

True it is, that of the mischief to which 
men are thus exposed by means of menda- 
cious orally -delivered evidence, the extent 
is not so great under the exclusion put upon 
evidence of orally-expressed contractual mat- 
ter as in the other case, — the extent is not 
in a manner unlimited, as in the other case : 
inasmuch as the persons exposed to suffer by 
mendacious evidence, by which fraud is falsely 
imputed to this or that one of a number of 
persons concerned together as parties to a 
contract, — that contract being of the num- 
ber of those which have found their expres- 
sion in the form of a written instrument, — 
are such and such only to whom it has hap- 
pened to have been engaged in some contract 
or other so expressed. 


But how far soever from being equal to 
the unlimited number above mentioned, so 
great is the number of persons who, having 
been actually engaged in a scriptitiously ex- 
pressed contract of this or that nature, hav’e 
thereby stood exposed to become sufterers 
by the sort of fraud which consists in the 
seeking to nullify the genuine written ex- 
pression of a bond jide contract by means of 
the imputation of fiaud cast upon this or that 
one of the parties engaged in it, that by the 
continnance which, without compUiirit or ob- 
jection, has for so many centuries been given 
to a practice under which credence is given 
to the orally-ex[)rcsscd evidence of peihaps 
no more than a single witness, in opposition 
to sciiptitiously expressed preappointed evi- 
dence concerning that same transaction, no 
slight presumption seems to be afforded, that 
the amount of any mischief that can have 
been produced by orally-expressed menda- 
cious evidence, deliveretl without the check 
afforded by a sciiptitious instrument of con- 
tiact relative to the same transaction, in 
support of a falsely-partied onilly-exprcssed 
contract, cannot have been very considerable. 

In all the eases in which, under the notion 
of saving a jury fiom being deceived by false 
evidence, and the individiial fioin being made 
a suffeier by it, an exclusion in the character 
of an extraordinary safeguard is thus put upon 
evidence, safegiiai ds ot the ordinary kind may 
exi.st in any miinber, and in any degree of 
foice; — in eveiy instance counter-interroga- 
tion, to wit, applied to ea(*h inendaeious wit- 
ness, and as it may haiipen, counter-evidence 
fioiii the mouth of whatsoever number of 
honest witnesses the individual case in ques- 
tion may happen to afford ; wlnle, from the 
fraud which, upon invitation even by the law% 
is committed hy those who plead the law 
against a contract wdiicli, though in this secret 
way nullified by the la\v, was really entered 
into, there exists no possible means of escape : 
if so the case he hut of the numher of those to 
w'hieh the exclusion extends, so sure as is the 
fraud attempted, so sure is it committed. 

Ill favour of the exclusionary and nullifi- 
cation system, as applied to evidence in sup- 
port of supposed orally expressed contracts, 
an argument has been produced and fabri- 
cated out of that other application of the ex- 
clusionary system, by which, in jury-trial in 
the common-law courts, an exclusion is put 
upon the testimony of parties on both sides 
of the cause. 

Suppose an altogether imaginary contract, 
supposed to have been entered into between 
two parties between whom no such trans- 
action ever passed — and this is the casein 
which, in respect of the number of persons 
threatened by it, the danger assumes the most 
formidable aspect ; — in the conflict that would 
tal^e place between testimony and testimony 
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in the presence of the judge, with what ad- 
vantage would not the injured party have to 
contend against his mendacious adversary ! — 
'Vith all that advantage which self-coiiM-ioiis 
truth and innocence have over self-conscious 
mendacity and guilt. 

But this is among the means of detection, 
by which the teclimcal system has taken care 
that its Fiiost profitable servant and best cus- 
tomer, the mendacious depredator — the de- 
predator whose instrument of depredation is 
composed of fraud, shall not be embarrassed 
and annoyed. 

Pernicious in the extreme is the spectacle 
where insincerity and improbity are umver- 
sally and indubitably seen to be crowned with 
success, and that success is with equal invaii- 
ubility and certainty seen to have had for its 
cause, the encouragement given to those vices 
by the law itself. 

Under the system of exclusion and nullifi- 
cation, in its application to orally-expressed 
contractual matter — this unseeudy state 
of things may be exhibited in a variety of 
ways : — 

1. Of the expression given to the orally - 
expressed contractual matter, there may have 
been percipient witnesses in any number, all 
perfectly agreeing in the account given by 
them of the transaction, and each of these 
giving to his statement any degree of publi- 
city that may be imagined. 

2. When, by the assistance of the law, a 
man whom it has found or made dishonest, 
thus gets rid of his engagement, not only is 
this corruptive quality ot the law known to 
the man himself, in whose hands it has been 
an instrument of iiiicju'tj, but by extrajudi- 
cial discourses ot his, w heiliei of a coiijcssioual 
or a jaciantial nature, it imiy happen to it to 
be rendered notorious to other persons in any 
number: yet all this while, the law being 
peremptory, the notoriety ot the fiaud will 
not detract anything from its nnllir>ing force. 
And in the sight of everybody there remains 
the law, at all times, and on any number ot 
occasions, able and ready to give to the like 
fraud the like existence, and to secure tlic 
like success. 

Under the system of declaration of suspi- 
cion, no such corruption, no such pernicious 
notoriety, can have place. Notwithstanding 
the warning given by it, suppose a plan of 
predatory mendacity, such as the statute pro- 
fesses to prevent, formed and executed with 
success ; with success, the jury being deceived 
by it: no such general disastrous expectation 
is produced here. One jury has been thus de- 
ceived ; but it follows not that any other will 
be : whereas, by the nullifying law, the judge, 
though not deceived, is, in the eyes ot all, seen 
to be not only authorized but forced to act, and 
ever more to act, as he would do if he were 
deceived 


The facility afforded for the admission of 
truth under the exclusionary system, — com- 
pare it with the facility afforded by the warn- 
ing system. 

Under the warning system, not withstand- 
ing the w'ariiing, each article of evidence on 
the one side, as on the other, is left capable 
of being estimated at its exact worth, — left to 
operate with its proper degree of probative 
force : and this on both sides. Under the 
nullification system, by means of exclusion, — 
under the exclusionary system, be the number 
of evidences on that side, and the aggregate 
of the probalive force, ever so great, — they 
are, in every case alike, divested of the whole 
of it — stript of their whole value : the whole 
body of it is smothered and suppressed. 

From the excluskniary system, and in par- 
ticular ill its appheution to the present case, 
vvliJit soever utility can be expected, depends 
altogether upon tlii notoriety of the regula- 
tion made by it— -upon tlie efliciency of the 
mcasuies, if any, taken for the purpose of 
cauMiig It to be present to the several minds 
on winch tlic elfect aimed at by it is to be 
produced. Whatsoever good it has any chance 
of doing, is in proportion as it is known: in 
proportion to the number of instances in which, 
on the occasion in c(ucstion, it is present to 
the mind on which it is designed, or pretended 
to be designed, to operate. Of the mischief 
which it is so much more assured of doing, 
the quantit) runs in proportion to the number 
of instances in which, on the occasion in ques- 
tion, it tails of iiemg piesent to the mind on 
which it is deK>^igne(l, or pretended to he de- 
signed, to opeiale. 

Of.lhe authors of the technical system, of 
which the evidence-exeluding system makes 
so essential a part, it being the interest that 
the good should he at its minimum, and the 
evil ut its maximum, such accordingly has 
been the result. 

Upon a state of things so unexampled, and 
as yet so hopeless, as that of a tolerably effi- 
cient sj^-tem of pi oinulgation, the efficiency 
of the vvaining system, in the character of a 
preservative against deception from the source 
lieie in question, has no such strict depen- 
deiK'e. No doubt Imt that the thing to be 
desired in the first place is, that no such at- 
tempt should be made : no vexation of that 
sort which, even in the least vexatious mode 
possible, it is impossible that litigation should 
not produce : no expense in the article of mo- 
ney on either side — no expense in the articles 
of probity and veracity on one side — should 
be incurred to ensure the accomplishment of 
this object. But in the next place, to what- 
soever attempts of the sort in question it may 
happen to be made, the thing to be desired is, 
that»they may he frustrated : and to this pur- 
pose, even the monitory observation, without 
any antecedent promulgation — the monitory 
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observation from the mouth of the judge, or 
though it were hut from the mouth of the 
party interested, especially on the supposition 
of its having received the sanction of the law, 
and been adopted into the text of the law, 
may suffice. 

Compared with the system of exclusion and 
nullification, the system of warning presents 
another great advantage : the utility and even 
the innoxiousness of the system ot exclusion 
and nullification is completely dependent on 
the skill of the legislative draughtsman — on 
the correctness, completeness, and clearness 
of the description which he has given of the 
cases to which it has been his meaning tliat 
the exclusion should apply, and of the c.ises 
to which it has been his meaning that it 
should not apply. 

Of any failure in this respect, the natural 
consequence will be, that evtm sliould it ha\e 
been his sincere intentio/i and endeavour to 
do nothing but good, the result of these en- 
deavours may ho productive of nothing hut 
evil: of the entrance left open to fraud :it 
some other hole while one hole is sto|)ped up. 
the effect will be, that the fraud whicli he has 
it in view to exclude will not be diminislied : 
and thus, of the sort of fraud to which in the 
very nature of the case no such exclusion can 
avoid giving encouragement and existence, 
the mischief will stand uncompensated, con- 
stituting the only fruit of which this poliev 
is productive. 

And such, accordingly, has been the product 
of that work, the which, under the name of 
the statute of frauds, is said to have had tor 
its efficient cause the united wisdom of the 
most eminent lawyers of that time, ineUidmg 
the twelve judges. 

To the system of elTeetive piornulgation 
and declaration of sus[)iei()n, no such nice 
workman.sliip is necessary. For it to produce 
not only all the etfect which it is capable ot 
producing, but all the etfect which is desi- 
rable, nothing more is neeesi^iry than on each 
occasion the pointing the attention of those, 
to whom it belongs to judge, to a plain 
suggestion of common sense, deduced from 
experience, — in a word, to those very con- 
siderations, in which, though so unhappily 
applied, the system of exclusion and nullili- 
cation took its rise : — to a plain suggestion 
of common sense, leaving the application of 
it to he governed, as in each individual case 
it ought to be governed, by the peculiar cir- 
cumstances of each individual case. 

§4. — Case 2. Writing employed: object^ 
preventing or frustrathig spurious orally- 
expressed alteration. 

Comes now the case in which the appli- 
cation of the nullifying exclusion put i.pon 
orally- expressed contractual matter, in favour 
of gcriptitiously-expressed contractual mat- 


ter, is limited: limited, viz. to the case by 
which, in relation to the same transaction, 
coiitraetiial matter scriptitiously expressed 
makes its appearance. 

In this case, matter of either description 
may, in its relation to matter of the other 
n.itiirc and quantity, be considered entitled 
to the appellation of pi incipal niattei , leaving 
thu'5, for the distinctive appellation of the 
other, the epithet accessory. 

At the same time, consideiing the obvious 
advantage with which the use of writing is 
in thlsa*^in ‘>0 many other cases attended, — 

I to the scriptitioiis matter, if the case afford 
any, will the epithet jnincljjal be in general 
loiind to be with gicatest propiicty appli- 
cable. 

In this ea^c, the conlractU the appellation 
by which the aggregate (piantity of seiipti- 
tiously expi e-si'd matter, oi it it consist of 
SCI ipts moietlian one, the pi incipal "Ciipt, will 
natnrall> be designated In Ibis ease, acces><ony 
contiarlual nuittir will be the denomination 
expicssive of the sort of relation which the 
oiall\-ex[)rossed eoiiti actual matter bears to 
tlie other. 

And here at the same time it appears how 
inadequate the oxi'^ting nomenelatiire is to 
tlu' exigency of the cas(‘, and wdiy it is, that, 
for the purpose of (*ompi eliending at tlie same 
time wliat soever matter is considered as prin- 
cipal, and whatsoever matter is coiisideied ns 
aeee'--.oi y, tin* tirm eontiaeliial matter has 
been ('inployed 

Flaeeil iii-on this footing, the practical 
question lieie to be consideied is,, a contract 
senptitioiisly expressed : in other w'ords, an 
iii^frument of eonlraet being forthcoming, 
si), ill or sliall not an exclusion be put upon 
evulenec, tlie elfeet of which is to as-eit the 
existence and exhibit the supposed contents 
ot eoiitrael iial matter oially expressed, sup- 
pesod to have heeb agreed upon in relation 
to the same transaction lietw'ccn tlie same 
parties? and thereupon to constitute so much 
aivessory matter applicable in explanation or 
alteration of such principal matter? 

If admission be given to the supposed ac- 
cessory matter orall}- expressed, a supposition 
viitiially iiieliided in such admission is — tliat 
without the addition of the orally expressed 
matter, the statement and representation 
given by the scriptitiously expressed matter, 
and in particular by the instrument of con- 
tract, is incomplete. 

Hut note, that in this same ease, if the ex- 
istence of such supposed orally expressed con- 
tractual matter be considered as established, 
and the purport of it sutfieiently ascertained, 
the consequence is, that without it, the ex- 
pression given to the contract by the scripti- 
tious matter alone cannot but be considered 
as incomplete, and in proportion to the nature 
and importance of the deficiency, deceptious. 
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§ Greater impropriety of the Exclusion in 
this case. 

Whatsoever considerations have been seen 
pleading against the nullifying exclusion in 
the preceding case, will be seen pleading 
against it in this case: [ileading against it, but 
with augmented force. 

1. In the first place, of the apprehended 
mischief to which the exclusion has been ap- 
plied in the character of a remedy, the extent 
is in that case bejond conipaiison greater than 
in the present: in that case unlimited, in the 
present case limited. 

Among persons capable of contracting in 
the way in question, there exists not any 
person against whom pretended contiacts may 
not to any amount be by possibility s(‘t up, 
supported by mendacious e\idcncv', and who 
is not conseqiu'iitl V exposed to be madi* a suf- 
ferer to an unlimited amount b} baud m that 
shape: whereas in tlie pn’sent case, the per- 
sons exposed to be made sntferers b\ liaudin 
th c shape heie in question, are, by the sup- 
position, such and sucli oiil} to whom it has 
Inippened to have been eng.iped in a contract 
of some sort or other scri[)li(i()Usl^ cxpri'ssed. 

*2. In the next place, supposing evidence 
of the supposed oially expiessed iiiattei ad- 
mitted, the daui’er — i. e, the prob.ibihty of 
the misehief ni (jiieslioii, wants much of he 
ing as great iu this in tliat other case. 

The eirciimstaiiee to w’hich tins dimnuition 
of probahilit} is owing is this, \\z 

In the present ease, by the supiiosijtion, by 
the parties in question, in the comse and for 
the purpose of the transaction in qiK'stion, 
wu’iting has been actually employed. Out of 
this established tact arises a ni itmi.il intciencc, 
an apfiarcnt probability, th.at the im|)ortance 
of this mode of cxprcs-ion to tlu* purpose of 
giving to the contractual matter in question a 
determinate, permanent, and invariable exis- 
tence, was by these same parties nndei stood. 
But, admitting tliis mode of expression to be 
understood by them to be the fittest and most 
eligible mode, it is inconsistent — it is in a 
high degree improbable — that in the course of 
the same transaction the same parties should, 
even for the explanation, much more for the 
alteration of the matter expressed in tliis most 
trustw'orthy mode, apply other matter, ex- 
pressed no otherwise than in that other and 
least trust\vorthy mode. 

Here then, as often as, in the sort of case 
in question, by orally or otbei wise expressed 
direct evidence, the existence of orally ex- 
pressed contractual matter, agreed upon at 
the time in question by the parties in ques- 
tion, i^afiirmed, so it is that this direct evi- 
dence finds itself encountered hy an article of 
circumstantial evidence, to the effect above 
described : — priw'ipal fact evidenced or pro- 
bab'lized, spuriousness of the supposed orally 
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expressed matter ; — correspondent evident 
tiary fact^ improbability — psychological im- 
probability — improbability, viz. that under a 
persuasion of the sujierior eligibility of the 
bcriptitious mode of expression, the oral mode 
should by all parties have been employed : 
employed, and if for the purpose not of mere 
explanation, but alteiation, employed for the 
purpose of its operating }>rn tanto in contra- 
diction of matter expressed in a mode, of the 
superior trustworthiness of whieh there is 
loom to suppose, as aliove, that on the occa- 
sion of this same transaction, the) themselves 
wTre duly sensible. 

Such IS the consideration on which all di- 
rect evidence, ti iie or false, exhibited in proof 
of supposed 01 ally-expressed contraetiial mat- 
ter, supposed to have been grafted in the 
character of accessory matter upon principal 
matter sci iplitioiisl^ expressed, finds a con- 
stantly attendant article of counter-evidence. 

Such at the same time is the coiwideration 
in which tlic judicatory, to w'hich the evidence 
is exhibited, finds a natiiial and constant 
warning, putting it upon its guard against all 
deception, to wdiich in such case it can stand 
exposed to bi' subjected to by false evidence. 

And tliongh, together wdtli w^hatsoever mat- 
tin ot law liuppcns to bear upon the species of 
contiact ill question, tlie factitious >varning 
supposed to be expressed and notified by the 
legislator can never leceive a too universal 
and univei sally elfi<*iont notification, vet the 
more pownnful is the opeiation of the natu- 
ral wain ing thus afforded by the nature of 
tile case, the less is the need of the artifieial 
warning, the less the inconvenience liable to 
result" fiom any deficiency in the effective 
notifiratioii given to it. 

And wdiat is the eonsideration which it 
may be the expectation of the legislator to 
find already present in case of litigation, — pre- 
.sent to the mind of the judges, and which, 
for the prevention of litigation, it is or ought 
to he his design cmd object to impress before- 
hand, — to impress at the time of entering 
into the contract, and giving to it its expres- 
sion, — on the minds of the parties? It is 
no other than the very consideration which, 
in the minds of the authors of the exclusionary 
and nullifying law, or rule of law,- — sup- 
posing their intention upright and sincere, — - 
must, in the character of ellicient or produc- 
tive motive, have given birth to the measure 
by which the nullifying exclusion was thus 
applied. 

To evidence assertive of the existence, and 
stating the alleged contents of an instrument 
of contract, therein and thereupon asserted to 
have been destroyed, admission has been given 
without scruple, and thereupon ciedence bc- 
stovvx'd upon it, upon the testimony of a single 
w'itness. Comparatively speaking, in a ca'^e 
in which no such in'^truraeiit ever w as in exist- 
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ence, how easily and safely might not a false 
tale, assertive of its existence, be fabiicated ; 

how much more difficultly and perilously, 

where, operating in the character of a check 
upon any such falsely asserted accessory mat- 
ter, declared to have been orally expres<^ed, 
there exists principal matter, in a scriptilious 
form, — in the form of an instrument of con- 
tract, of which the genuineness is out of 
dispute 1 

CHAPTER XXVI. 

OF THE EXCLUSION AND NULLIl'IC ATION 

OF CONTRACTUAL MATTER, INFORMALI.Y 

THOUGH SCRIPIIIIOUSLY EXPRESSED, IN A 

T11AN.SACTION WHK II HAS BEEN THE SUB- 
JECT OF MATTER FORMALLY EXPREs^l-D. 

Of the two cases already brought to view, 
the reason, such as it is, ^hat pleads in behalf 
of the exclusion, has been seen to grow fainter 
in the second, than it was iu the first. In 
the present case, it will bo seen vanishing al- 
together. 

In both those cases, the (jeuvration of fiMud, 
and that under auspices uiuh'r which success 
cannot possibly fail to attend it, was what 
the exclusion was seen to have for its certain 
consequence. On the other hand, the />rc- 
vejiiwn or frustration of fraud, and that in a 
case in which it would not otherwise have 
been frustrated, may possibly, iu here and 
there an instance, have been among the elfccts 
of it, more particularly in the tiist of these 
two cases. 

In the present case, the produce of the 
exclusion will be seen to be pure unmixed 
evil: — fraud, even successful fraud, itiay be, 
and probably is, generated by it ; none can be 
prevented by it. 

Of any accessory formalities, whicli in ad- 
dition to the only essential and fuiulaincntal 
formality, consisting in the use of that master 
art by which deterniiiiateness and permanence 
is given to the matter of •human discourse, 
have ever as yet been employed in the most 
Tormal instruments, — of any such accessory 
formalities, such as signing and sealing by 
the parties, signing and sealing by attesting 
witneiiSes, the only real use is to establish 
the genuineness of all such scripts, be they 
what they may, as in the course of the mea- 
sures taken for giving expression to the in- 
tention of the parties, haj/ cn to have been 
employed. But, on the <>< •asion on which 
the question has been — whether, in addition 
to, and in er/)/anai!ion ov alteration of, such 
contractual matter as has received expression 
in and from k formal instrument, other matter 
wdiich has received its expression no other- 
wise than in and from an informal script, 
shall be received, the genuineness df the 
matter contained in the script has always 
been out of dispute. 
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Among the fruits of this policy, in addition 
to fraud, as above, two others, viz. depreda- 
tion and oppression — injuries both of them 
alike unpunishable and irresistible being 
committed, not against law, but with the 
assistance and by the power of the law, come 
now to be brought to view. 

By the technical system of procedure, a 
sort of mperiuni in irnperio, a graduated sys- 
tem of tyranny, has, as there has been such 
frequent occasion to show, been organized 
and established. 

Under English law, not to speak of other 
systems, the sort of commodity called 
is not onl> sold, but being like gunpowder and 
spirits made of ditfcroiit degrees of strength, is 
sold at different prices, suited to the pockets 
of so many different classes of customers. 
On a lower shelf stands common-law justice ; 
— and above it, on a higher shelf, the sort 
which is of a sujicrior degree of strength — . 
rquity-anirt justice. 'I'ha hundreds, who alone 
can come up to the price of equitif-court jus- 
tice, tyrannize over the thousands who can- 
not come up to the price of anything above 
common-law-court justice; while those who, 
though unable to pay equity-court price, are 
\ct able to pay common-law-court price, 
iiavc on tlicir part the sati'-faction of retali- 
ating upon the millions to whom, — with the 
exception of that sort by which men are ei- 
ther hanged or transfiorted, or fined, or with 
or without pillory’ impiisoned, — everything 
denied that ever bore the name o^ justice. 

(lonerally speaking, of the complication 
produced by the grafting of informally though 
scriptitiously- expressed contrartual matter 
upon the matter of a formal instrument of 
contract, the effect is to transfer the cogni- 
zanee of the dispute, if on both sides there 
be money enough to feed it, from a common- 
law court to nil equity court. 

If the ground of your claim be comprised 
within the compass of a single instrument of 
contract, such as an ayreement, or a lease to 
a tenant, you may, unless it be the pleasure 
of your antagonist to carry up the cause into 
a court of equity, obtain a decision upon it at 
the hands of a court of common law. 

But if, in addition to the one formally ex- 
pressed instrument of contract, so it be that, 
in an informal shape, contractual matter re- 
lative to the same transaction has been con- 
signed to some informal script — say a couple 
of letters, say a minute of agreement — not even 
will the consent of your antagonist avail to 
keep you out of a court of equity. Foramongst 
so many quirks and quibbles of the growth of 
the common-law courts, one is, that you can- 
not ground an action upon two instruments at 
once. And thus it is that the common-law 


• By 7 & 8 Will. IV. c. 23, the pillory is 
now abolished. — Ed. 
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system, being in such sort put together, that 
without assistance from some other quarter, 
it was impossible that society itself should 
be kept together, another system, under the 
name of Kquity^ was by necessity suffered to 
be imported in ecclesiastical bottoms, to ap- 
ply a palliative to some of the most intole- 
rable of its imperfections, to entangle with 
it, to obstruct it, to be obstructed by it, and 
to overrule it. 

As to the case of wilh, it has been already 
glanced at ; — glanced at in a former cliapter, 
in which it has been shown how, according 
to the technical form given to the description 
of the subject-matter disposed of, the self- 
same instrument of disposition, to the perfect 
and universal satisfaction of all lawyers tor 
this century and a half p.ist, is pronounced 
genuine and spurious at the haitie time. 

Referred to in and by a form-rdly exprcs'^cd 
will and testament, and not otherwise, a script 
of any kind, deemed to bear application to the 
matter of it, i*?, in a court of temporal learn- 
ing, genuine, and forms part of it ; if not so 
referred to, spunou'^ : — in a court ofspiritu.il 
learning, the same script, referred to or not 
referred to, is genuine, and, of tlie expression 
given by the testator to the will declared by 
him concerning the posthumous dispf)'^ition of 
his property, is us true a portion as any the 
most formal part of it. 

On this most ])roductivc of all subject-mat- 
ters, not only liave spiritual courts a ditferent 
mode of going to work, as compared with tem- 
poral courts, but so among these temporal 
courts, have equity courts as compared with 
common-law courts : that so, under favour of 
the maximum of confusion and uncertainty 
created and preserved, the maximum of op- 
pression for the henelit of the rich among non- 
lawyers, and the maximum of depredation for 
the benefit of lawyers, may be for ever more 
and without ceasing exercised. 


CHAPTER XXVII. 

IMPRISONMENT FOR DEBT: — DLSGUISED EX- 
CLUSION OF EVIDENCE INVOLVED IN IT. 

§ 1. Course prescribed, in relation to this 
head, by Natural Procedure. 

Follow in relation, to this head what pre- 
sent themselves as the proper subjects of 
inquiry : — 

1. To the alleged creditor, by the alleged 
debtor, to the amount in question or to any 
other amount, and in the case of mutual ac- 
counts upon a balance, is a debt due? — is 
there any, and what, reason for supposing, 
that upon inquiry any such debt will be found 
to l>e due ? 

2. If due, in the possession or in the power, 
— at the command — of the debtor, is there 
in existence property, or other lawful means 
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of compensation in any shape, to the amount 
of the debt, or any part of that amount ? 

3. Over and above the alleged debtor in 
question, are there any, and what person or 
persons, who jointly with him, in any and 
what proportion, or in his default, absolutely 
or eventually stand bound for the discharge 
of it? 

4. To the alleged debtor in question, on 
the occasion of the contracting of the debt, 
or in respect of the non-discharge of it, is 
blame in any and vvliat shape imputable’^ 

5. If yes, in what shape ? In the shape of 
fraud or rashness, or negligence; — and in 
each case, is any and what circumstance of 
aggravation on the one hand — of extenuation 
on the other hand, to be found attaching upon 
the olfence ? 

(). In addition to the alleged creditor at 
whose instance, on the orcasion in question, 
the demand is ifuuh', exist there any other 
and w'bat persoiw, who on any and what score 
resjicctively, upon the ellccts of the alleged 
debtor have any '^ucli claim, ashy satisfaction 
administered to I he demand made on the pre- 
sent occasion, w'ould to any and what amount 
be prejudiced? 

Such are the points, or at least among the 
points, in relation to which, had justice been 
the object and humanity the guide, evidence 
w'ould have been thought fit to be beard, or 
if not heard, at any rate in the best producible 
shape leceivcd and read: — beard or rend, as 
the case may be, before any such sulferings as 
those which are attendant ou imprisonment 
or local confinement bad either definitively 
or provisionally, in execution or on mesne 
piocess, as the [dirase is, lieen inflicted. 

Evidence received? — from whom? — and 
in wdiat shape? Answered a thousand and 
a thousand times over; — from the parties at 
the initiative meeting in the presence of the 
judge — in the orally expressed shape, — sub- 
ject to interrogation, — iiidess in so far as 
personal appecjance is by accident rendered 
on either side physically or prudentially im- 
practicable. 

Forew'arncd, an insolvent, debtor might 
withdraw In'- person or his effects out of the 
track of justice: — suspicion to this effect 
declared, at the plaintiff creditor’s peril, on 
record, no reason why, with the secresy and 
suddenness that have place at present, the 
debtor should not be arrested, provided al- 
ways, that instead of jail or spunging-house, 
he be brought immediately into the presence 
of the judge, there to undergo examination, 
as above. 

§ 2. Course actually pursued in relation to this 

head, by English Technical Procedure: — 

groundlessness and needlessness of the in- 
fliction in this case. 

Above we see what ought to he: — now as 
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to what is. — UndiT technioal procedure — 
under Westminster-llall pioeeiliire, on scarce- 
ly any of these points is evidence in any 
shape at any time received : on almost all of 
these points, evidence in all shapes stands at 
all times excluded. 

Look to the ellicient cause, and no further : 
in all this nothing wnll be seen l)ut that soit 
of error which, throughout the greater part 
of this work, has been sciui exercising its 
baneful rule — exclusion of evidence. 

Include in your view the consequences and 
the final cause, the uuthoi ’s end in view, and 
the means — everything will be seen by wdiieh 
tlie heart or the head of a man is most dis- 
graced. 

1. For eonsigniiig a man to imprisomiieiit 
definitively till tlie didit is discharged — that 
is, bating the accident of insolvent acts, or 
release given by the injured creditor, to the 
end of life — in the ordinary coutse, \ iz. the 
common-law eour''e of procedure, all that is 
required is, direct proof oi the debt, — or wdiat 
is considered as an equiv.dent, in tlie charac- 
ter of eircumstiintial evidence of it, and that 
eonelusive, — inability to dofiay the charges 
of defence. 

!2. For consigning a man to imprisonment 
provisionally, viz. on mesne process, till he 
find responsible persons who engage, in the 
event of a judgment in atrirmaiice of the del)!, 
either to discharge the debt themselves, or 
deliver up his body to the detinitive imprison- 
ment — to imprisonment, viz. in a eommon 
goal, or if he alileand willing to bear the extra 
expense, to a place of le^'S incommodious con- 
finenimit, conirnonly called s/>iiH(juu/-hou->Cy 
till the reign of George 11 , notliing more \v.i^ 
necessary than repaiiing (o one of the justice- 
shops (oJjiciiKV jnstilid , as in lawyers’ Latin 
they have been Ccdled,) in wliieh the libei ty 
of the subject w'as and eoiitimies to he sold 
at a fixed price, h) and tor the lienefit of the 
judges j — going to Oiie of these shops, and 
paying to the agent of the jm^ge tlie pi ice of 
the lying instrument, by which authority for 
the exercise of this act of oppression was and 
is conferred. 

At present, the matter stands not exactly 
upon this footing. Anno I7^«b, at the end of 
a term of oppression of several hundred years 
continuance, without so inuelias the faintest 
colour of justice (after the degiee of oppo'-i- 
tion that may he imagined, )*what was pre- 
tended to be a remedy was applied. 

Antecedently to arrest, as a condition pre- 
cedent to the issuing the warrant for arresta- 
tion, an afiidavit was required to be exhibited 
by the plain titfereditor — an atfulavitin which 
the existence of a debt not less than to a cer- 
tain amount, as due to him from the alleged 
debtor, was asserted, but in the most general 
terms, without any the slightest indication 
given of the ground of the demand — without 


any such assertion as that that or any other 
amount was due upon the balance, or that for 
the vexation, inconvenience, and expense to 
wliieh the alleged debtor w^as thus subjected, 
there existed any such reason as that which 
would be afforded by his probable insolvency, 
coupled with his eventual nonforthcoining- 
nc'.s for the purpose of detinitive imprison- 
ment, as above. 

The matter of fact deposed to, insufficient 
to wan ant the sutTeiing indicted ; — the sole 
source ot the evidence the most untrustworthy 
of all sources, _ the party testifying m his 
owm cause, v\ithout the cheek of eountcr-evi- 

deiiee that evidence received in the most 

unfruhtw'ort Iiy of all shapes, viz. the affidavit 
shape ; — - to the purpose in question, this 
evidence taken for eonelusive ; — all counter- 
evidence excluded; — the party defendant 
eondemiied to this inconvenience, vexation, 
and expense, unseen and unheard : — such was 
the arrangement which, vvjien applied to the 
ahoiniiiation above described, a lawyer-led 
legislature w^as w'eak or wicked enough to 
present to the peoiile in the character of a 
remedy 

CHAPTER XXVIll. 

OF IHF BURTHCN OF PROOF : ON WHOM SHALL 

IT UK ? — (a question produced by undue 

e I elusion of evidence.) 

§ 1. Answci to the question, on the ground of 
Natural Procedure. 

Thk obligation of adducing proof, on whom 

t e. on which of two contending parties — 

shall it on eucli oecii''ion he imposed? In 
this may be seen a qiu'stion, the answ'er to 
w'liieh is, under the tecimicul system of pro- 
cedure, encompassed wdth endless dilbeulties. 

On the ground of natuial justice, which is 
the only justice — under the leigii of natural 
proceduie, nothing can be more simple — 
notliing can lie moie ea^y. 

Oil that one of the pai ties, says the answer, 
let the obligation be, iii each individual in- 
stance, imposed, by whom, in that instance, 
if fulfilled, the fulfilment of it will be at- 
tended w'ith least ineonvenience ; — inconve- 
nience meaning ahvajs delay, vexation, and 
expense. 

But how and when can it be known which 
that party is? Answer: Under technical 
procedure, nev'cr: — care, as hath been seen, 
— effectual care — has ever been taken that 
it shall not be. 

Under natural procedure, along with so 
many other points that may require to be 
ascertained, it becomes ascertained — ascer- 
tained of course — at the initial meeting of 
the parties coram judice. 

Nay : — but by the party by wdiom the al- 
legation is made, by him it is thiit the truth 
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of it ought to be proved. Such is the aplio- 
rism which on this occasion commonly, and 
not unnaturally or implausibly, presents it- 
self. 

But, besides that it is in the technical, 
rather than in the natural system, that it 
would be found to have its root, and that 
accordingly the collateral ends of justice, viz. 
avoidance of unnecessary delay, vexation, and 
expense, are altogether disregarded by it, — 
so it is, that as statutes have been drawn up, 
the application of it has been found embar- 
rassed by knots more easily cut than untied.* 

Under the natural system, aUajalion is it- 
self proof; -at least, in so far as in udation 
to the principal matter of f.iet in (jiiesi ion, 
or any matter ot fact that is considered U'. 
evidentiary of it, the partp alliupng alh'ges 
himself to have been a percipient \vi(ne''S. 

At the same time, generall) speaking, it is 
not so good proof — proof to surli a ‘degree 
trustworthy — as an allegation to the ^,imc 
effect would be, if made by an extiaiieous 
witness. 

Much less is it as good proof, as an allega- 
tion, made to the same effect, by the adrenic 
party — by the party to who^e interest it is 
adverse. In his mouth, if his evidence be to 
the same elfect, no allegation resjieetmg per- 
ception can be necessary; — doclaiation of 
persuasion —i. c. admission, in which (h'da- 
ratic.. oi persuasion is included — ot [lei sua- 
sion, how slight soever, so it be on thaf side, 
is sufficient. 

In this point of view, the opposite to the 
aphorism in question, has tlierefore more of 
truth in it than the aphorism itself. Sup- 
posing the matter in question to have fallen 
within the cognizance of the adverse party, 
— of the party adverse to him by whom the 
allegation is made — the mouth of such a<l- 
verse party is the properest out of wliieh 
proof of it can come : — the mouth out of 
which it will come in the most satisfactory 
shape : — the proof may in that case be con- 
sideied as conclusive. 

In another point of view, true it is, that 
the author of the allegation is the party on 
whom it is nieumbent that proof oi it shall 
have been exhibited, or rather that etvf/encc 
shall have been bestowed upon it. Incum- 
bent? — upon that party, in what sense in- 
cumbent? In this sense, viz. that if such 
evidence fail to be bestowed, he it is by 

• In the English books of practice, matter re- 
lative to the onus proha iidi is here and there to 
be found, but no chapter or section is to be found 
with any such title at the head of it. It is, how- 
ever, a sort of matter which on one occasion or 
other is not unfrequcntly coming into view. 

In Peake on Evidence, matter relative to this 
head is to be found in Parti. Ch. 1. intituled, “ Of 
the General Rules of Evidence^'''' — and in Part 
II. Ch.V. intituled, Of the Evidtnee in Actions 
on Slututesf^ 


whom the evil consequences of such failure 
will he felt. 

On this occasion, the plaintiff's side of the 
cause is the side which is naturally the first, 
if not the only one, that presents itself to 
view'. Why? Because, on the pluiiitifF’s 
side, it his be the side that prevails, there 
must, in every instance, have been something 
that has been regarded iis liaving been proved; 
— whereas to the defendant it may happen, 
not only to contend, but to contend with 
-uccess, w'hen and although on his side no- 
tliiiig has been proved, or so nun h as been 
attempted to be proved: — nothing alleged 
but the opposite of some proposition th<it has 
l)(‘en alleged on the [ikiintiirs side. For on 
the side of the defendant^ such is the state of 
the ease, w'licre, on the side of the plaintijfy 
i\\o allepaiion, together with whatsoever other 
proof, it any, it has found for its support, has 
failed to obtain ciedeiice. 

§ *2. Pt active <f the Eiujlish E(jni(ij Courts 
in itlahon to this head. 

Amoiigtlieartifices of tlie technical system, 
has been the keeping the means of olitaining 
pioop — ilie means of securing the fortheom- 
iiigiicss, w hether of persons or things, for the 
pur|)()se of evidence, in a stale of the most 
peilect imperfection possible. In tliis policy, 
tw’o advantages have been sought for and 
obtained ; — in the first place, the imeertainty 
whetlK'P tlie proof necessary to success will 
utter all lie found obtainable — that uncer- 
tainty, in w'bicli the worst cause need never 
desfiairto lind more or less of encouragement 
and incitement to perseNeranco: in the next 
pbicc* the [)luii(i(M’ collectable and collected 
iirtlie course of the slow and expensive steps 
made requisite to be taken for the obtain- 
ment of the proof, in a tiack, every inch of 
which is kept as open as possible to dispute. 

In a couit of equity, for evaniph', the evi- 
dence which, under natural procedure, you 
might at the limt meeting get Irotn your ad- 
versary, without a farthing’s worth of expense, 
in a couple ot minutes, — \ou obtain, if fortune 
be in youi favour, at the end of as many years, 
and at the expense ot us many hundreds of 
pounds: — the noble, and learned, and pious, 
and indefatigable keeper of the king’s con- 
science, with eyes lifted up to heaven, bps 
invoking that Gpd to w hom he is soon to ren- 
der his. account, right hand upon “ the sacred 
tabernacle of truth his breast,” self-chained 
all the while to the judgment seat, like the 
pillar-saint to his pillar, and denying himself 
his natural rest, to expedite you : — musing 
ever and anon, with a mixture of pity and 
astonishment, on the unhappy condition of 
those barbarian regions, which, not only on 
thc*continent of Europe, hut even in this our 
island, it is said, are to be found, to which 
the blessings which it is the province of a 
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court of eipiitif to dispense, Are unknovvn, — 
so completely tmkuown, that not feo much as 
the name of it is to be found in their language. 

Here there may be seen a scantling of that 
state of things, in and by virtue of which a 
question ^aturally of such subordinate im- 
portance, and so easily settled, as that con- 
cerning the onua jpro6a7n/i, has been converted 
into a question of cardirial importance, on 
which it may often happen, that the fate of 
the cause, and of the parties in re>>pect of it, 
may have to hinge 

§ Prartin: of the Kmilish ( \>mnion-Law 
('otirfs m n.htlutti to this head. 

Thus much as to equity procedure: observe 
now how the matt(*r staiuK, at the stage ot 
jury-trial, at common law. 

At the tiial, sits the plaintiff in one part of 
the court, and the defendant in the same or 
another. In this supposition, there is nothing 
of extravagance nothing hut wlnlt is every 
now and then realized. For the piirpO''e of 
Judge and Co., had it been neecssar} that, 
in the physieid sense of the word exclusion, 
an exclusion should have been put upon the 
parties in that case, that in th.it or in any 
other sense, an exelu>ion would long ago have 
been put upon tlieni, need not be doubted — 
an exclusion with the same light, and the 
same reason, and the same facility, as that 
with whieli, so far as concerns testimony, an 
exelusion in cases and on pretences such as 
liavu been seen, has lu'cn put upon extraneous 
witnesses. But so long as, figuratively speak- 
ing, he is in the presence of judge and jury, 
no suitor is suffered to come into or remain 
in court, witliout a gag in his mouth; — so 
long as, literally speaking, a suitor on one 
side is not only not compelled, but not per- 
mitted to give answer to so mueh as a single 
question put to him by a suitor on the other, 
the doors of the judicatory remain as yet un- , 
closed against to whom what is called | 

Justice is administered : — and while his ruin is 
decreeing (for, without exaggeration, the loss 
of any single trial, such is the expense of it, 
would to any one of a vast majority of the 
whole number of the people, beabsolnte ruin,) 
while this is passing, tlie man who has riglit 
on his side may, if so it he that his roiieep- 
tion can comprehend tlie explanation given 
him of the jargon that passes in his hearing, 
have the satisfaction of hearing with his own 
ears the proximate cause of the ruin to wliieh, 
with so deliberate a solemnity and regularity, 
he is doomed, i 

Be this as it may, within a yard or two of 
the plaintiff (to resume the ease,) sits the | 
defendant. At this stage at last, if by half a 
year, or a whole year, or more than a year, 
spent in doing nothing but fee-gathering, the 
rapacity of Judge and Co. could be satiated, 

. at this last, or almost last stage, if the 


plaintiff being allowed to put a question or 
two to the defendant, so it were that the 
defendant were on pain of loss of his cause 
obliged to answer him, that evidence, which 
at the very outlet of the cause might have 
been, would now at last be, extracted, or, ac- 
cording to eircumst ances, at least indicated. 

As it i«, no such question being to be put, 
the consequence is, — that if so it be that 
it being determined that it is on the plaintiff 
the burthen of proof lies, no other than that 
which is thus refused to him being at the 
moment within his leacli — a nonsuit, or, ac- 
cording to cirrumstiuices, a verdict against 
him, IS the consequence. 

If it he the defendant who finds himself in 
the like disastrous situation, the defendant’s 
not being the situation in which a nonsuit 
ran he sulfered, an adverse verdict is the least 
misfortune b> which he can he affected. 

If, 'having light on )our side, yon have a 
verdict against you, — a misfortune which, 
on the part of your law advisers, any sup- 
posed breaeli of a rule, never declared or so 
iriueh as made, may on the occasion of any 
suitor cause at any time biing down upon 

yon, then so it is, that for ultimate success 

your only chance depends upon a motion for 
a new trial ; that is, a second trial in the worst 
mode imaginable, in order to know whether 
a third trial in the same less bad inode as the 
fiifet shall take place. 

If, instead of having a verdict against vou, 
it be your good or ill fortune to receive the 
indulgence of a nonsuit, the consequence is 

that on condition of retreading a certain 

number of usi*li*ss and expensive steps, a 
quarter of a >ear, or half a year, or a whole 
)c.u afterwaids, aeeoiding to the latitude of 
the scene of action — according as it is to the 
south or to the north— a second trial, though 
not in this case under tlie name of a new 
trial, is at your command. 

In 'this statement may be seen the effect 
of the question, the curious and learned ques- 
tion eoncerning the onus prohandi, and the 
use of it to those for whose profit the delay, 
vexation, and expense, have been manufac- 
tured : — of this question, as of questions in 
abundance of the like nice and curious frame, 
and amongst others, questions concerning evi- 
dence, — see many of the preceding chapters 
and the succeeding one. 

Such are the questions on which, after 
arguments addressed to the judge alone, the 
jury remaining in the state of puppets, so 
large a part of the time which ought to be 
employed, in arguments on which the jury, 
with assistance only from the judge, should 
decide, is consumed. 

Of the immense heap of pestilential matter 
of which the chaos called jurisprudence is 
composed, no inconsiderable proportion is 
composed of cases which, under the primitive 
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system of personal appearance, could not have 
had existence. 

Such, for example, are those which belong 
to the question concerning the onus pro- 
handi* 

On this head, as on so many others here 
touched upon, — justice, genuine ju'^tice allows 
but of one general rule: — the but then of 
proof, lay it in each individual case upon that 
one of the parties on whom it will sit light- 
est: a point wdiich cannot be a'^certained but 
by the explanations above mentioned. 

Look to the books, and here, as elsewhere, 
instead of clear rules, such as the nature of 
things forbids to be established by anything 
but statute law, you have daikness palpable 
and visible. 

The allirmative is that which shall be 
proved: — plausible enough, — but airirma- 
tive or negative depends not mer('ly on the 
nature of tlie fact, but also on the structure 
of the language enqdoyed in the de>icription 
of it. After, and notwithstanding this rule, 
come exceptions : and who shall a''^ign an 
end, — among lawyers, who would wish to 
assign an end, — to the string of exceptions ? 

In the onm prohandi may be seen one of 
those innumerable gulphs into which many 
fortunes are destined to be thrown, Imt whndi 
no number of fortunes will till up. 

An otfeiice is created, and in the creation 
of it, in relation to that otfence in the charac- 
ter of causes of justification oi ('xemption, a 
number of circumstances are established. On 
the part of the plaintiff, the existence of the 
act of delinquency is of course to be proved: 

— but of the several circumstances, any one 
of which suffices to exempt a man fiom the 
penalty, — to entitle the plaintiff to the service 
he demands at the hands of the jud^e, shall 
it be necessary for him to prove the non- 
existence respectively ? — or shall the pi oof of 
the act in question suffice, unless on the jiart 
of the defendant the existence of one or more 
of them be proved? 

Having to his own satisfaction sufficient 
assurance, that on the part of him whom he 
is prosecuting, no one of all the appointed 
causes of justification or exemption has exist- 
ence, so sure as the confrontation had place, ! 
being assured of finding in the answer, or even 
the silence of the defendant, sufficient proof, 

— he would exempt himself in the first in- 
stance, and ultimately the defendant, from 
the expense attendant on the proof, supposing 
it possible, of all those negatives. But the 
lawyers, with whose interest security on the 
part of suitors and clients is incompatible, 
have taken care that there shall not be any 
such assurance. In the darkness in which he 
is left to grope his way, the plaintiff, under 
the guidance of a professional adviser, whose 


profit increases with the burthen, under the 
impossibility of learning an opinion and a will 
which he to whom it belongs to form it has 
not yet formed, loads himself, if he be able, 
with the whole of the vexation and expense 
of which it is supposed that by any possibi- 
lity it can happen to it to b# pronounced 
necessary. If, sinking uiuIlm' the burthen, he 
fail in his conjecture concerning that which 
it has been rendered impossible for him to 
know, be the justice of his case ever so clear, 
he loses it. 

It is the interest of the fraternity, that the 
traps thus laid on the plaintiffs side for catch- 
ing plaintiffs should be multiplied to infinity, 
tlTut, on the defendant’s side, a man, be the 
badness of his cause ever so clear, may be 
encouraged to defend himself: accordingly, 
it was a maxim of Lord Chancellor Rosslyn, 
that no cause ondit ever to be given up as 
de.’.perate. 

But men are thus discouraged from com- 
mencing a cause : an;! unless a cause be begun, 
how can it be continued ? No such thing: if, 
setting aside tlie traps, the plaintiffs cause be 
good, he is assured that it is good : — but no- 
thing i-. said of the tiaps — they do not come 
till afterwards. 

A legislative draughtsman who understood 
his business, would, in |)enning the substan- 
tive part of a lu'w law, make due provision 
for the solution ot these difficulties in proce- 
dure: — but as the system is constituted, it 
is not the interest of any legislative draughts- 
man to understand the business: — and if he 
did understand the business, what he would 
understand still better is, — that so long as 
tbe»reproaeli of incapacity can be avoided, it 
is bis intere.'.t to multiply and not to diminish 
the number of all such difficulties. Nor, after 
all, does the nature of the mischief admit of 
anything like a co-extensive remedy, other 
than the restoration of that feature of primi- 
tive justice — confiontation ot the parties at 
the outset corgm judice — which a man at the 
head of the law, bad he as many hands as 
Briareus, would cut them all off sooner than 
he would co-operate in, or even be a witness 
to the restoration of. 


CHAPTER XXIX. 

EVIDENCE CONiSIDERED IN ITS RELATION TO 

THIS OR THAT FACT IN PARTICULAR Wl^ 

DISCARDED FROM THIS WORK. 

Considered in its relation to this or that 
particular matter of fact, — whether it be indi- 
vidual factor species of fact, — evidence, it will 
upon review be manifest, has not been com- 
prised in, the field of inquiry marked out in 
a3d for the present work. 

On further consideration, a proposition for 
which the assent of the reader may not un- 


See Peake, p. 272 . 
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reasonably be expected, seems to be, tliat 
when considered in any such jiarrow point of 
view, the consideration belongs not properly 

notwithstanding the apparent eonti.idiction 

in terms — to atiy woik, purporting on the 
face of it and by the title of it, to be a work 
on evidence ~ or even, to come home to the 
point, a work having for its object the law of 
evidence. 

On every occasion on which any matter of 
fact comes in (jiie^tion, so do(‘s whatsoever 
evidence is coieidc'red a-. IxM/ing lelalion to 
it: s<», therefore, (hn-'. c videuee coj)si<iered in 
its relation to dial s.ime matter of fact. 

lint from thi'^ eu eniii'-taiice, no occasion lias 
ever yet been taken to consider eveiy work 
in which matteis ot fact are brought in (Ques- 
tion as a work on evidenee : — to consider 
the word evidence as constituting of itHclt a 
proper title to siicli woik, or ,is fit so much 
as to eonstifute an elementary portion of 
any sneh title. 

If so, not only all political history, but all 
religions history, all natmal histoiy, and (*vcn 
all natural philosophy, all plivsics, including 
all matliematics — for matln'niatic<il proposi- 
tions, in so far as tliey hav(' any truth, are hut 
phvsieal propositions of the utmost ampli- 
tude — would present eaeli a til le to a jilaee in 
a work on evidence. True (it may perhajis 
be said,) if evidenee, willioiit anv word of li- 
mitation (lisjunetive of the clan's of f.iets whieh 
were meant fo bo tlie subji*ct of it, were the 
appellative in cpiestion. Eut jirefix to it any 
such woi das legal — oi sa\, law of evidence — 
it will thei ('by lie niiderstood at once, tliat 
facts susceptible of a le^.il operation — facts 
ca]:)able of [irodncing legal effects, arc fbe 
only soits of facts mill lefiliori fo vvhich, in ^ 
a work so entitled, evidence is ,ibont to be 
considered, I 

Admitted: but, on tbeotlK'i band, vvliat li.as 
already been shown is, that there is scarcely 
that imaginable species of fact, to winch it 
may not happen to be eompritkcd within tlie 
class of legally operative facts. 

All this while, a consideration that can 
scarcely fail to liave already presented itself 
to the mind of every pi ofessional reader, is, 
that of tlic matter of this or that book, pur- 
porting by its title to be a book on tlie law 
of evidence, a full moiety is of such a de- 
scription, that what is there spoken of under 
the name of evidence, bears in every insfance 
relation to this or that particular fact ; and, 
at the same time, that no mention of such 
matter or reference to it is included in any- 
thing, that in treating of the subject of evi- 
dence in general has in the course of the 
present work been brought to view. 

Matter of this sort, it may be asked, — in 
a book purporting by its title to be a woVk 
on the law of evidence, — has there been any 
impropriety in the insertion of it ? — to go 


further, had no mention been made of such 
matter ill a book thus entitled, — could it 
have been regarded otherwise than as in- 
complete ? 

In jLi'^tice, the answer, it should seem, can- 
not he other WHc tlian m the negative — and 
the reason is — that vvh, le, in so far as the 
evidence in question is m its application li* 
mited not only to such facts as come ordina- 
rily under the appellation of legally operaftre 
fuc(<. but to the dispositions that appe.ir a«) 
yet to have been made by the law, as it now 
st.imL, in relation to such facts, the &[)ace 
willim whieh the imitter of such a work is 
capable ot being e('mj)i essed will be seen to be 
altogether of very mo(leiat(' extent ; so mo- 
deiate, that it, in a woik professing to be an 
all-compieliensive one on the ^nliject of evi- 
dence, matlei of this desciiplioii weie omit- 
ted, the wotk, csfiecially when considered 
will) I chit ion to the sort of in formal ion re- 
qiiNile ioi tin? [miqxise of the protossioiial 
reader, might justly be taxed with being 
incomplete. 

Hut in a work designed for the use of pro- 
fe-sioruil men, while thus, for the sake of eom- 
j)let('ne''S, the title to adini'«sion piesentedby 
matter ot tliis s-oit cannot but be confessed, 
— at the same time, for the sake of clearness 
and eorreetness of conception, neither can the 
demand winch appeals to present itself for a 
cle.ir and strong line of distinction between 
the 1 wo divisions, in themselves so dissimilar, 
of a subject, wliich ])y Us customary denomi- 
nation is declared in both cases to be the 
same, he looked upon, it should seem, ns fit 
to be left uiisatistied. 

In Peake’s Tieati''e on the T.aw of Evi- 
dence, tills line has accordingl} been diawn; 
and m tliat work, as it should s('cm, for the 
first time — for neitlier in the woik of Lord 
Chief- Huron Gillieit on Evidence alone, nor 
in the work of Mr. Jnsliee Huller on the 
Law of Evidenee eon-idered in the law of 
nisi prius ' (nisi priusi what an appellative)— 
in neither of tln'se masses of teeJinieal jargon 
is any trace of it to be found. 

Hy Mr. Pi'ake, in whose useful coinpoii- 
diiim, wretched as it is in its own nature, the 
matter appears to much greater advantage 
than in cither of tliese others, so strongly\ 
prominently, and decidedly drawn has been 
this line, that before that part, which in no 
other than a practical and incidental point of 
view belongs as above to the subject of evi- 
dence, had at all been touched iqion by him, 
that part in which, if the view here given of 
it be correct, the whole of the matter that, 
strictly speaking, belongs to the subject of 
evidence is contained, had for some time been 
published. 

“ Evidence in general, as rc'gulatcd by the 
pleadings and other proceedings in a cause,” 
is the title employed by the learned author 
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in designation of the matter comprised in the 
second part of his work. Whether by that 
title, or by the title prefixed to the present 
chapter, the clearest and most coi rect notion 
will be given of this part of the subject mat- 
ter of the law of evidence as it stands in 
highest English practice, is more than I can 
take upon me to say. On the present occa- 
sion, the reason of the preference given to it, 
for the purpose of this work, is, that in and 
by it, is rendered more distinctly present the 
consideration by wliich the exclusion of it 
from the present work was determined ; — for 
st'tting aside all reference to the pleadings and 
other proceedings belonging to this or that 
technical system of procedure, the circuni- 
siaiice of the reference all along made to par- 
ticular facts considered in the character of 
facts, exercising their legally operative loice 
oil such or such particular occasions — outlie 
occasion, and in support of or opjiosition to 
such or such paiticular demands, would have 
sufficed to insure the exclusion of all matter 
of this description from the pale of the pre- 
sent work. 

Suppose that instead of the law of Eng- 
land, the law of any other country, Scotland 
(suppose) or France, had been the system of 
actual law taken in tlie conise of (he present 
work as the standard of reference. 'The evi- 
dence, in so far as regulated by the pleadings 
and other proceedings in a cause would in that 
case have assuredly been found to wear a 
very different aspect from that which it does 
under the law of England: \et whatsoevei 
matter is here omitted out of a woik, look- 
ing throughout the whole couise of it, as does 
the present, princi[)ally though not exclusively 
to the law of England, would equally have 
been excluded from this work, had the sys- 
tem of actual law piincipally regaided in it, 
been either of those two other systems. 


CHAPTER XXX. 

EVIDENCE IN RELATION TO PARTICULAH 
TACTS AND PLEADINOS UNDER TECHNICAL 
riun LDURE. 

Ot evidence in general, as regulated liy 
the pleadings and other proceedings in a 
cause.” Such is the title which, in the most 
comprehensive as well as instructive of all 
works, that under the English system of tech- 
nical procedure have as yet appeared on the 
subject of evidence, stands prefixed to the 
second and rather more copious of the t\vo 
parts between which the matter of it is di- 
vided. 

8uch is the descii{)tion therein given of the 
soit of 'matter which, for the reasons that 
have just been given it has been thought 
proper to discard out of this work, in which 
everything belonging to evidence in yeneral. 
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was meant and endeavoured to be brought 
under review. 

In the instance of the present work, for the 
omission of all such particular matter, the 
reason'^ above assigned will, it is supposed, 
not bo found mmlhcieiit. 

In the instance of that professional and 
learned work, the necessity of giving inser- 
tion to all such paiticulais as aie there in- 
serted, appears upon the face of the dcsciip- 
tioii given of it as above. 

Of the «oi't of matter thus dicarded, con- 
sidering that its title to be considered as mat- 
ter belonging to the subject of a book on the 
law of evidence cannot be wholly set aside, 
it may be some satisfaction to the reader, es- 
[)i'ciaHy to the professional rwider, to see some 
aeeount given — some eonception, how ge- 
neral and loose soever afforded, on the prin- 
ciples coiies[)on(hng to the principles adopted 
in (he course of the present work. 

In the form of opinions and propositions, 
some of the most striking coiicliisioiis shall 
accordingly, in this place, be hiiefly brought 
to view : — 

1. Of this matter of detail, a great part is 
of such a nature as, under a system properly 
eoufltituted and consistently conformed to, 
would never have found a place in any work 
on the law of evidence: it either would not 
have found under any title a place in any 
l)()ok of law, or if under any title, not under 
any such title as that of evidence. 

2. Of the matter contained in this book, 
wliieli has any refeienee to the subject of 
evidence, the whole is furnished by no other 
soits of suits or causes, than those in the 
eonrjc of vvhicli jniy-trial has place. 

3. On these occasions, in so far as the 
question discussed is a question relating to 
evidence, it is a (jucstion concerning circum- 
stantial evidence ; — i. e. whetlu'r, in relation 
to a fact of such or such a description, con- 
sidered in the cliaiacter of a principal fact, 
a tact of this o^ that other description shall, 
in the character of an evidentiary fact, be 
admitted, and if admitted, be considered as 
concluM\ e. 

4. 3’lie decisions on any such question re- 
ported, — the instances in which any question 
of any such nature has been suffered to be 
disens'-ed, are so many instances of usurpa- 
tion recorded: — of u^erpation made by the 
judges upon tlnf constitutionally proper, and 
never diiectly contested, however continually 
and covertly invaded province of the jury, in 
their quality of judges of the matter of fact. 

With few, if any, exceptions, the matter 
contained in that volume would be found re- 
ferable to one or other of the heads follow- 
ing : — 

It A maftei belonging to the substantive 
branch of law, viz. some point which exists 
in the shape of real, i. e. statute law. 


EVIDENCE AS TO PARTICULAR FACTS, &e. 
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2. A question concerning the import and 
effect to be given to this or that clause, in 
this or that instrument of contract in com- 
mon use: an instrument the terms of which 
constitute, as between all persons interested 
in it, so much of the matter of statute law. 

In both these instances, on one side or the 
other, this or that portion of discourse is pro- 
posed as proper to be applied to the text of 
the statute, in such manner as to operate in 
explanation, or, in some way or other, under 
the notion of explanation, in alteration of it : 
— in alteration ; viz. hy producing the effect 
producil)le by addition to, or defalcation from, 
or substitution in relation to such or such 
portion of the matter contained in it. 

3. A (prestion belonging to the same branch 
of law, but to some part of it which has no 
other than an imaginary existence, being of 
the nature of jurisprudential, alias judge- 
made, alias unwritten, alnh common law. 

4. A question belonging to tlic law of pro- 
cedure : — of which sort is every (picstion con- 
cerning the onus prohandi as above described, 
and any question concerning tlie sort of evi- 
dence requisite for the support of an allega- 
tion made to this or that particular effect, in 
and by this or that one of the written instru- 
ments in which are contained the pleadings 
in the cause. 

5. A question concerning circumstantial evi- 
dence, i. e. whether, in relation to this or that 
particular fact in the character of a principal 
fact, such or such matter of tact shall or shall 
riot be admitted in the character of an evi- 
dentiary fact. If admitted, the evidence af- 
forded by it is generally considered as con- 
clusive. 

In every one of these instances, the deplo- 
rable state of the law, considered in any such 
character as a rule of action, having for its 
end and object the w'elfare of the iudividuaK 
whose fate is governed by it, may be seen 
exemplified. 

1 . As to statute law : — wdgit there is of it, 
is a mere shapeless mass ; bulky in its form, 
and at the same time scanty in its matter : — 
consisting of no more than a collection of 
disjointed materials, laid in patches upon a 
groundwork consisting of imaginary law, — 
of law, the words, and consequently the sub- 
stance and import of which, are left to be on 
each occasion shot at by iiimginatioii and con- 
jecture. 

Supposing the whole to possess the form 
and extent required, digested in some such 
way as every work is which is really intended 
to be understood, under a connected assem- 
blage of titles and sub-titles, — on this sup- 
position, as often as for the purpose of re- 
ceiving explanation, or, under the notion of 
explanation, alteration at the hand of ithe 
judicial authority, the words of such expla- 
nation or alteration, instead of being either 


left to drop into oblivion, or settled betw'een 
a self-appointed note- taker and the bookseller, 
his customer or employer, would, at the re- 
quisition of the legislature, be settled, and 
applied to the text, in the manner of amend- 
ments made at present to a hill, by the judge 
or judges by whom the decision was pro- 
nounced; and beingiiotifiedtothe two Houses 
of Parliament, might then, from the tacit and 
implied consent of the two authorities, re- 
ceive that binding force wdiich at present they 
receive at the hands of the twm estates, viz. 
the note-taker and book'^eller, as above. 

2. As to jurisprudential, judge-made 
law, alias common-law neither on this nor 
on any other occasion, can it without risk of 
producing misconception be brought to view, 
if brougiit to view in any other light, than 
that of, — from beginning to end a monstrous 
system of absurdity and imposture, ot which 
it is impossible for any man to speak properly 
without self-contradiction, or an enlightened 
lover of mankind to think of without melan- 
choly or without shame. 

On no occasion whatsoever, can any por- 
tion of it be spoken of without being spoken 
of as having such or such an assemblage of 
determinate words belonging to it. But in 
no part of it has it any sncli determinate 
words belonging to it. By tlie individual 
who, on any occasion or for any purpose, has 
need to speak of it — client, suitor, attorney, 
advocate, judge — to the minutest fragment 
which on that occasion happens to come in 
question, a sot of words are as^sigiied at a ven- 
ture, — one advocate on one side saying that 
siudi and such ought to lie the assemblage of 
words — the advocate on the other side, such 
.'ind such other words, — one judge, in like 
niaimer, one set — another judge the same or 
another set, — no such advocate, nor any such 
judge, for five minutes together, after the time 
of their dropping out of his mouth, troubling 
liimself to remember wduit they wcic ; — the 
note-taker, if any such self-appointed officer 
happen to be piesent, neglecting or noticing 
them, conceiving lliein aright, or misconceiv- 
ing them, —setting down upon his paper those 
same words, or any others, as it may happen, 
and so forwarding them or not forwarding 
them to the bookseller or the printer. 

And thus it is that on the present, as on 
every other occasion, a nominal existence is 
given to the portion in question of the non- 
entity to the designation of w^hich the sacred 
name of law is prostituted, and which, for the 
affliction of mankind, has been endowed with 
the force of law, — that ideally existing, yet 
but too really acting power, by which the pur- 
poses of oppression and extortion and depre- 
dation, and, in every other assignable shape, 
injustice, are so correctly and admirably ful- 
filled ; while, to every honest and useful pur- 
pose, it possesses that sort of efficiency which 
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from a non-entity ought in reason to be ex- 
pected. 

3. As to the law of procedure, in whatso- 
ever shape it happens, in the part in question, 
to be existing, — whether in the real shape of 
statute, or the imaginary shape : — of the mat- 
ter referable to this head, a large exemplifi- 
cation is afforded by that in relation to which 
the question is, on which of the two contend- 
ing parties the onus probandi , — the obligation 
of exhibiting proof, — shall be imposed. 

CHAPTER XXXI. 

FALSE THEORY OF EVIDENCE (GILBERT’s'*) 

ITS FOUNDATION: — PRECEDENCE GIVEN TO 

WRITTEN BEFORE UNWRITTEN. 

§ I . Errors of this Theory their efficient muse. 

By inapposite arr:nigeineiit, how vast is the 
mischief — by appo^teai rangemeiit, howgieat 
the service — that piay be rendered to useful 
science ! 

From incorrect or incomplete conception 
in the first place, from iiicoriect judgment in 
the next place, inappropriate nomenclature, 
and the classification which is included (for 
in proportion to the extent of the collection 
of things which it is employed to designate, 
nomenclature is classification,) receive their 
existence : and, once established, give per- 
manence to the same undcMrable result from 
w'hich they received existence. 

In the books of English lawyers, when the 
topic of evidence comes upon the carpet, and 
in particular in those books of which evidence 
constitutes the sole topic, the first division 
made of the subject is the division of evi- 
dence into written and unwritten : — written 
occupying the first place: — and of the nature 
of this sort of evidence, description being 
given, such as it is, before anything is said on 
the subject of unwritten evidence. 

For the mass to which the appellation of 
unwritten is allotted, is reserved everything 
which in the course of this work has been 
said on the subject of trustworthiness and 
untrustworthiness, including wliatsoever has 
been done and established in the way of ex- 
clusion — that field on which the fraternity 
of lawyers has, so rnucli at its ease, and with 
such demonstrations of vigour and delight, 
been seen disporting itself. 

The wise and the foolish, the just and the 
unjust, the interested and the uninterested, 
the man of untainted and the man of tainted 
character, — thus various are the descriptions 
of persons out of whose mouth it may happen 
to evidence to have issued, according to a 
discovery which is made — at what period ? 
by and not before the time at which every- 

^ For account of the manner in which Lord 
Chief- Baron Gilbert has treated tiie subject of 
Evidence, see Appendix C. 
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I thing has been said which required to be said 
; on the subject of written evidence. 

I Of the persons from whose minds evidence 
not committed to writing, or whatsoever else 
is meant to be distinguished by the word ««- 
written^ has been delivered, — such and such 
are the different characters and descriptions. 
Be it so: — such, in consideration of these 
several characters, is the disposition that has 
been made by English law in relation to their 
respective testimonies. Alas I it is but too 
true. 

But the persons from whose minds the sort 
of evidence called written is delivered, what 
sort of persons are they? — their evidence, is 
it not susceptible of trustworthiness and un- 
trustwortbiness''' — their character and dispo- 
sitions — of wisdom and weakness, of probity 
and improbity? — their respective situations, 
are they not respectively capable of standing, 
unreached by, or Exposed to, the action of 
sinister interest ? 

Or is it that the beings, of whose evidence 
wiitten eviilence is composed, are one class of 
beings — those of whose evidence unwritten 
evidence is composed, another and a different 
elas-> of beings ; — the authors of written evi- 
dence, as the place allotted to them imports, 
being creatures of a superior clas», the authors 
of un wiitten evidence of an inferior class? 

By a conception implying a judgment passed 
on the allirmative side of the above question, 
(loe« the first step taken in this line of arrange-' 
ment appear to have been determined : — and 
of this first step such was the importance, and 
such the delight with which it was accompa- 
nied, that by this first step all those that fol- 
lowed it were determined; and whither they 
led — into w'hat a labyrinth of error and absur- 
dity the mind by which this course was thus 
pursued would be conducted — was a conside- 
ralioii for which no sort of attention had been 
reserved. 

In the demesne of written evidence, the 
fir''t field }ou cyme to is that in which the 
produce has the lords of this vineyard them- 
selves for its authors ; viz. that sort of written 
evidence, that super-sacred sort of evidence, 
distinguished by the appellation of a record. 

Of this super-sacred and super-human class 
of persons, one attribute is the being exempt 
from all human weakness. In the king, whom 
the pious commentator Blackstone has pour- 
trayed in such Rowing colours as supreme, 
all-perfect, immortal, and omnipresent, they 
behold their God: in themselves the most 
perfect, the most exalted, and the most justly 
exalted of his creatures. From this per- 
fection on the part of the workman, follows 
the perfection of the work; — falsehood is a 
property of which no assertion flowing from 
suclfa source is susceptible. False to any 
degree in itself, by passing through such a 
medium, the assertion, whatsoever it be, is 
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rendered true. Truth and falsehood, and by 
their meaiis, right and wrong follow “ the 
finger of the law.” Falsehood, if not, literally 
and strictly speaking, converted into truth, is 
acted upon, treated, and in every respect 
acted upon as if it were: — it gives rise to 
action on the part of the authors of all jus- 
tice, and hy their irresistible hand it is pro- 
tected from that contradiction which it iniglit 
otherwise be exposed to sulfer at the hands of 
the profane. 

Of those truths which it is the function of 
mathematical science to uslier into the world, 
it is a common property not to be susceptible 
of contradiction : demonstratum is the appel- 
lation given to that species of discourse by 
which atruth of this class is sliown to be wliat 
it is : a diagram is a sort of figure or picture 
of graphical exhibition, of visible sign, oi fi- 
gured representation, which, for the purpose 
of giving faeility to sin<li demonstration, 
employed by that branch of mathematical 
science in which the eireumstance of figure 
is taken into account. 

According to the definition given of it 
by Lord Chief-Baron Gilbert, a recoid is ac- 
cordingly a diagram for the demonstration of 
right. The problem proposed by bimtolrim- 
self was — tp prove all English judges, whose 
station is in Westminster Hall, to be infal- 
lible. Such as has here been seen is the me- 
dium of proof — such the demonstration : never 
was Q. E. D. written with more perfect satrs- ! 
faction by the master georneti ieian, or received 
with more perfect accpiieseeuce and admira- 
tion by his pupils. 

And this diagram for the domonstiation of 
right, what is it''^ The eoustaiitly tilled, leeep- 
tacle of faLehoods, not only among the most 
pernicious, but among the most notorious (hat 
the repositories of profane discourse, taking 
the world throughout, was ever known to 
furnish — falsehoods which, though acted oii as 
if they were truths, aie not altogether with- 
out exultation leeognised in their character 
of fiilsehoods, and under the name of fictions, 
confessed and delineated by Blackstone. ! 

Of the principle of arrangement here in 
question, such has been the object in view — ■ 
such in loo great a degree the etfect: to pio- 
cure for the most degrading vice a species of 
adoration beyond what could ever be due, if 
bestowed upon the sublimest virtue. 

In a preceding part of this work, the sug- 
gestion has been already hazarded, that otli- 
cial persons in geneial, and judicial persons 
in particular, are but men, made of the same 
mould as other men : men in whose instance, 
for the purpose of evidence and judicature, 
as for other purposes, trustworthiness is to 
be examined into by the same lights, and de- 
termined by the same tests, as inthein^ance 
of men of lower degree, or of iio degree at 
all. 


Whether for the foimation of a right judg- 
ment on a subject of this kind, the course 
pointed out by the suggestion so hazarded as 
above, or that wliich has been taken by the 
demonstration ju'?! reported, be the more pro- 
mising, is among the questions on which it 
will rest with the leader to decide. 

To some readers, the notion by which falli- 
bility is ascribed to the only class of persons, 
of secular peisoiis at leiist, from whose pens, 
not to speak of tongues, falsehood in a larger 
proportion than truth, and never without 
yielding profit in return, is wont to flow, will 
be apt to appear speculative — an epithet in 
use among otlicial pi'rsons lor the condemna- 
tion ol whatsoevei pro[)Osition is too adverse 
to private interest not to be hated, and at the 
same time too manifestly true to he denied. 

From this highest level in the scale of 
jiuthoiity and excellence and correspondent 
tiu^tw()itliines<5, Gilbeit descends succes- 
sively to what he calls the inferior degrees; 
viz public written cvitleiice of an inferior 
n.iture to matter of recoid, private written 
evidonec, and unwiitteii evidence. 

§2. Errors of this Theory — their final cause. 

Demand is tlui parent of supply. Of the 
reputation of trustworthiness, of verity and 
veracity, tlie value is felt and recognised by 
the most stupid. Pntfed off by them upon 
mankind as true, it was their interest that this 
compost of lies should he taken and accepted 
as true, the more thoroughly and palpably it 
was seen and telt by them to be tainted with 
the oppo'iite vice. 

Tlirow the business into confusion — was 
the order \\hich, in a moment of agony, the 
vexation under which lie had had to struggle 
extol ted from a distinguished servant of the 
public, whose services have been so universal- 
ly felt, and with the help of l.iw>er’s quibbles, 
and the barbarism, and proportion-confound- 
ing law of forfeiture, so perfidiously and 
ungenerously rejected. 

To throw and keep in confusion had been 
the line of policy [lursued by his crafty op- 
ponents, who, with so much power to act, 
iiad little need to speak or write, and w'ho, 
if they did speak, were too powerful or too 
fortunate to be betrayed. 

To keep the whole subject involved for 
ever in confusion, the very thickest confusion 
that can be manntaetured, has been the line 
of policy so diligently and successfully pur- 
sued hy tlie fraternity of lawyers throughout 
the whole field of law; — throughout the 
whole of that vast field, and nowhere with 
more success than in this most important 
and commanding part of it. 

For the creation and preservation of con- 
fusion, what more effectual instrument could 
be chosen, than a system of classification 
and correspondent nomenclature, iu which 
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a subject was undertaken to be taiiglit before 
any of its properties had been brought to 
view ; — parts and particulars, of the most 
opposite nature and tendency being lumped 
together and perpetually confounded under 
one name, whilst the same things were in- 
troduced under two different names? 

Fortunate is the man in whose favour art 
and nature, exertion and carelessness, inge- 
nuity and stupidity, concur and conspire to- 
wards the production of the same results I 

In this part as in others of tlie field of law, 
thus happy lias been the situation and po'^i- 
tion of the fraternity of law\ers. In default 
of opposite interest, imbecility would of it- 
self liave sufficed to fill the paths of law and 
legislation with weeds and thorns ; and of the 
facility thus afforded by nature, evciy advan- 
tage has been taken that could be taken by 
the most consummate art : — such being the 
direction given to everything to which any 
such appellation i\% industry, or diligence, or 
art, or labour, or ingenuity, can he applied; 
and by these nu'ans have non-lawyers been 
rendered unable in genei.il to unra\el the 
mysteries in which Judge and Co. have in- 
volved all legal proceedings, under covet ot 
which they have with so much suecesx pur- 
sued their own peculiar and sinister iiiteiest.s. 


CHAPTER XXXII. 

LIBERALISTS AND llKJOlllS'lft — PARTIES BEL- 
LIGERENT IN THE FIELD OF J UlllSPIlUDENCE, 
AND IN PARTICULAR OF EVIDENCE. 

As formerly, under the Roman law, there 
were the Proculian and Sabinian sects, — so, 
under English law, judges and la w-wi iters 
may be considered as divided into Liho alists 
fiud lii^orists: not that between the two sects 
there is any gulph fixed, but that from either 
the one to the other an individual may pass, 
and back again at any time, as often as it 
happens to him to find it convenient. Praise 
in one shape or the other he is equally sure 
of, which soever side he takes: his only diffi- 
culty is, on any given occasion to choose be- 
tween the two shapes, in which of them on 
that occasion it shall he served up. 

The law of evidence, as has been seen, is 
almost exclusively composed of exclusionary 
rules ; and these rules, as already there has 
at least been seen reason to suspect, almost 
exclusively absurd and mischievous. Being 
thus absurd and mischievous, sufficient reason 
for the infringement of them can never be 
wanting : — being at the same time acknow- 
ledged rules, over and over again acted upon 
and conformed to, as little can abundantly 
sufficient reason ever be wanting for con- 
forming to them : and as often as it is found 
more i»greeable or convenient to conform to 
the rule than to break it, the chains by which 
VoL. VI. 


the reverend and learned i^erson feels himself 
hound to the observance of it, are adamantine 

chains. 

Lord Mansfield, in Ids day, used to be con- 
sidered as the great champion and leader of 
the liberalists: — Lord Camden, his rival and 
bitter enemy, of the rigor ists. 

In a fit of courage, Lord Mansfield ventured 
to give the Bar to understand, that the de- 
cisions of his predecessors were apt to be 
very absurd, and very unfit to set the rule to 
future ones: — which, when compared wdth 
so many rules of statute law, was altogether 
true, hut compared with the absence of all 
rules, altogether false. 

“ We do not '-it here, ” says he, * “ to take 
our rules of evidence from Siclerfin or Kelk:” 
— in plain English, when so it happens that 
a rule laid down by a predecessor of mine 
in office is not to, my taste, I will not hold 
myself hound by it. At the sight of this 
flourish, down falls upon the knees of his 
heait the author of that useful work on 
evidence, by whom so much labour has been 
saved to the autlior of tliis work, and acknow- 
ledges the nnnd of the judge in question, for 
one of those “ gieat minds” who exercise the 
liglit of thinking for tk^mselves, before they 
assent to flie authority of others. 

On anotficT occasion, “ The absurdity of 
Lord Lincoln’s case,” says the same great 
mind, “ is shocking; but it is now law.” — 
What was the plain English here ? That on 
this occasion he had no particular wish to 
pronounce a decision repugnant to the rule 
dcducible from that case. Here, then, may 
be seen the liheralist and the rigorist under 
one hood : tiibute of admiration and applause 
belonging to both characters received into one 
box. Speaking with the liheralist, he acted 
vvirh tlic ligorist. 

Between the first Lord Mansfield and the 
first Lord Camden — at least as towards the 
fiist Lord Mansfield in the breast of the first 
Lord Camden -t- theie existed not only a ri- 
valry, but a sort of hostility, which, among 
the partisans and admirers of the “ indiscri- 
minate defence of right and wrong,” attracted 
in its day a measure of attention, scarcely 
inferior to that which, at a later period, has 
been bestowed upon the contests of Crib and 
Molyneux by the amateurs of pugilism : — and 
ill the titled paiiiof boxers, the regard for the 
welfare of mankind, and for unsophisticated 
justice, might, without flattery, be stated as 
not being, prirnd facicy inferior to what it may 
reasonably be supposed to be in the untitled 
ones. 

By the accidents of the war of party, ^he 
junior of them had been placed on the side 
wh^ch had 'found its account in taking a line 
of conduct less unfavourable to the interests 

• Blackstonc, I. Jflfl. 
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of the great community than that which, by 
80 many motions of course, had been travelled 
in by the other. 

In the course of the contest, the word dis- 
cretion, being on every occasion employed by 
every judge, had probably enough been em- 
ployed by the Lord Chief- Justice of the King’s 
Bench : — and by that noble and learned per- 
son, on that occasion as on others, di'icretwn 
had probably been spoken of as a sort of fa- 
culty or mental qualification, which, in the 
execution of his office, it might not be alto- 
gether improper for a man in the situation and 
character of a judge to be provided with and 
to exercise. Not a syllabic more was then 
and there wanting to satisfy the learned and 
right honourable the Lord Chief- Ju''tice ot 
the Common Bench — then not as yet a Loid 
of Parliament — that discretion vva'> not only 
a bad quality, hut a quality at least, if by an 
oblique cast it could be stuck upon the sleeve 
of the Lord Chief- Justice of the Upper Bench, 
odious: odious, if not absolutely and to every- 
body without exception, at any rate to every 
man whom it found disposed to hate Lord 
Mansfield for doing whut he did, whatever 
that might be. 

“ The discretion of a judge,” says he, in 
his Genuine Argument,* bawling out all the 
way to the eye in capitals — “ the discretion 
of a judge is the law of tyrants ; it is always 
unknown : it is ditferent in different men ; it 
is casual, and depends upon coustitutiou, tem- 
per, and passion. In the best, it is oftentimes 
caprice; in the worst, it is every folly and pas- 
sion to which human nature is liable.” 

Till this time, discretion had passed, if not 
for an heroic virtue, at any rate for an inno- 
cent and not altogetlicr useless quality : nor, in 
the situation of a judge, not to speak of in- 
ferior ones, would it have been pleasant to a 
man to be thought altogether destitute of it. 

From that time, by the worshippeis at 
least of the first Lord Camden, it has on all 
proper occasions been deemefl and taken to 
be that bad thing which he discovered it to 
be ; and indefatigable was the applaii‘'e ^^hich 
the discovery had been worth to him in his 
time. 

Now suppose two professors of the art of 
venal eloquence — one paid for being a hberal- 
ist, the other for being a rigorist. Out comes 
the one with the vapouring about Siderfin and 
Kelk: out comes the other with the invective 
against discretion: to which of them will the 
laurel be due ? Judgment-seat the jury-box, 
jp^iftsof nature equal: Answer — To him who 
with most fruit has sitten at the feet of Sid- 
done. Judgment-seat the bench : Answer — 
Who dare 1 

The curious thing is, that the dart l^us 
aimed at the enemy goes through and through 
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the very heart of their common mother, Com- 
mon Lata herself. What, in the way of insi- 
nuation, was predicated of, and meant to be 
deemed and taken to be peculiar to the w'oiks 
of that one of her children, would, upon the 
strictest examination, be found to be with the 
stiictest truth prcdicahle, and, if she should 
so long live, will continue for ever predicable, 
of herself and all her works. The picture is 
drawn in lively coloins, and, to render it a 
most correct likeness, needs no other change 
than of the name — for discretion of a judge, 
read eornrnoyi law. 

Behold here, then, the great, the important 
difference — that between eomriion and statute 
law. As to the demirep’s two fighting chil- 
dren, of whom the Tory was the better tem- 
pered and the better bred, the difference was 
never to an honest man worth thinking about. 
“ It w'as casual, and depended uiion situa- 
tion.” Had Muriay been a Rigorist, Pratt 
would have been aLibeialist: had Murray 
been a Whig, Pratt would have been a Tory : 
The difFererice ? It was between Bavins and 
MaeviiiT.. Both w'cre enemies, as every ad- 
niii er of common, in contiadistiuction to sta- 
tute law, is, and ever wnll be, — both alike 
swoin (‘iiemies to security in society, to cer- 
tainty in law. 

By such “ exercise,” as has been seen — by 
such “ exercise of the right of thinking for 
themselves,” not to speak of others — by such 
a course it is, that, ‘‘ reject irg those cases W’hich 
w'cre not supported by pniiciples, that great 
judge estabh'-hed a system (as it seemed to 
the learned autlior above mentioned) for his 
successors to follow: and competence and 
credibility,” continues hi‘, “so fn’qnciitly eon- 
foniidcd together, are now accurately defined 
and well understood.” 

A system foi his successors to follow? — 
What system ? — a system of doing what they 
pleased ? Thi«, as has been seen, was the 
system not only taken up, but avowed by this 
gieat judge; and if, wdiat we aie to under- 
stand lionithe learned institutionalist be, that 
this W'as the system which it was the design of 
the great judge should he followed by his suc- 
cessors, and that, w'hether it w'ere or no, it is 
the sy'^tein that has been followed by those 
same successors, these arc propositions from 
which it may be neither necessary, nor upon 
any good grounds an easy task to dissent. 

Competency and credibility, so frequently 
confounded together, are now accurately de- 
fined and well understood. Of these three 
propositions, the first is altogether above dis- 
pute: to the two others, or either of them, 
the assent given cannot be altogether so clear 
of reserve. Frequency of confusion ; — ad- 
mitted : — accuracy of definition ; — doubt- 
ful : — goodness of intellection ; — doubtful 
likewise. 

That minds are not wanting hv which they 
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are well enough understood, may very well 
be ; but as to any definitions that have been 
given, whether by that great judge or any 
other, v/hether it be by means of, or in spite 
of such definitions, that the act of intellec- 
tion has taken place, may be not altogether 
free from doubts. 

Yes: if even now so it be that the matter 
in question be understood, it is not by means, 
but in spite of, any discourse of which the 
words competence and credibility, as opposed 
to each other, are the leading terms, that the 
intellection must take place : for seldom have 
any words that have been employed with re- 
ference to the purpose for which they were 
employed, if clear conception he that pur- 
pose, been so incompetent as are these two 
words, of the use of which, confusion having 
been the obiect, coiifusioii has so successfully 
been the effect 

On each occasion, nothing can be more 
simple than has been the question, wlien ex- 
pressed in that simple language, which is 
adapted to the expression of it. Tender has 
been made of a person in the character of a 
deposing witness. Quesfion : Shall he he, or 
shall he not be, admitted? Admit or not ad- 
mit^ would have been the sim[)le, the proper 
language, or, still shorter than not admit, 
— exclude. What is called for is a plain act of 
will: — but in technical procedure, will is 
never either so safe oi so powerful as when 
it is in disguise; those adventurous persons, 
whose exploits gave a subject and occasion to 
the act called the Black Act — those are the 
public men whose line of policy, those great 
men, who conduct and act under tlic technical 
system, find so much convenience in pjiir- 
suiiig. 

To exclude or not to exclude, is the de- 
termination which the judge has come to in 
his own mind : such is the result of his will; 
required to find a cloak for it? To do this, a 
discovery is made of two qualities — compe- 
tence and credibility — in the character of pro- 
perties inherent in the nature of the testi- 
mony itself, — the testimony which, if admis- 
sion were given to the witness, he would 
give. To admit him ? Is that your determi- 
nation ? You say he is a competent witness: 
— he belongs to that class of persons to whose 
testimony the property of competency apper- 
tains : ^ and he being admitted and quietly 
stationed in the witness’ box, then comes the 
question of credibility — a question on which 
the determination cannot be given till after 
his testimony has been heard and produced, 
whatsoever impression it may be found cal- 
culated to produce. 

To exclude him ? Is that your determina- j 
tion? Without suffering him to open his 
mouth to say anything, at least anything 1 
that is to the purpose, you turn him about, 
and observing how in regard to externals he 
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is circumstanced, you pronounce the word o/- 
competent ; — the man, you say, is an incom- 
petent witness; — his testimony, of which you 
know' nothing not having heard it, — whatso- 
ever, if it were suffered to be heard, it wopld 
be, — is incompetent evidence. 

1 Tw'o lawyers or sets of lawyers, having 
each of them been employed in draw'ing an 
act of parliament, — say for shortness, two 
lawyers, neither of them knowing what they 
meant, — employed in the description of a wit- 
ness, one of them tin? word competent, the 
other the w'ord credible. Placed where they 
are, both of these epithets were w'ords of sur- 
plusage ; neither of them had any distinct 
meaning attached to it; caeh of them was 
much worse than useless. 

Credibility, employed on such an occasion, 
or on any occasion, to designate a property as 
belonging to a witness, — nothing ran be more 
idle. Cl edibility is cajiacity of being believed. 
Being convicted on the oath of a credible 
w'ltncss — where is the possible witness that 

not credible? Where is the witness whose 
testimony, if it find men who believe it, is not 
cafiable of being believed, is not actually be- 
lieved : — of this word credible, what is the 
design? To prevent men from believing tes- 
timony w'hich cannot by possibility be be- 
lieved? — or to prevent men from believing 
testimony which ought not to he believed? 
Is this the use expected from the word? But 
if so, in what way is it expected to be pro- 
ductive of or conlributory to that effect? 

Equally incapable of serving any useful pur- 
pose, is the other word competency when so 
placed. Competent testimony — what is it, 
if anything, but testimony which ought to be 
received — which ought*not to be excluded? 

At no time can there have existed any law'- 
yer in whose mind the faculty of clear concep- 
tion can have been so completely destroyed 
as to have been incapable of learning so plain 
a matter of fact; a subject of such continual 
experience as that, while in some cases testi- 
mony is admitted, in others it is excluded : 
and that in each case, for determining which 
shall be a man’s lot, ill observed, as well as 
ill deserving to be observed, as they are, 
there have always been a set of rules. 

Now then, in putting before the expression 
witness the adjunct competent, what, if he 
had had any beyond the making up the cus- 
tomary mass of surplusage, could have been 
his meaning? Was it that in the instance of 
a witness to whose testimony it should hap- 
pen on any such occasion as that in question 
to be tendered, application should be made of 
these rules? Their not being applied was a 
misfortune, w'hich he could not have had any 
gi;pund fot apprehending, neither had any such 
obscure and inexpressive word as the word 
competent any tendency to prevent it. Was 
it that of these rules, on the particular oi'ca* 
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sion in question, application should not be 
made? Still less by the insertion of the word 
in question, could any such design be pro- 
moted : on the contrary, it could not but be 
counteracted. 

Taken by themselves (can it be necessary 
to observe?) neither in the one word nor in 
the other is there any meaning, applicable to 
any snch purpose as that of the dispute on 
the occasion of which they are employed : 
viz. on the occasion of the individual suit in 
hand, whether, in the character of a proposed 
witness, -the individual person in question 
should be admitted or excluded. 

To any such purpose, definition therefore 
is an operation of which they arc not either 
of them susceptible. So far as concerns this 
purpose, everything depends on the sentences, 
the entire sentences, in which they are respec- 
tively employed : — andof these sentences no 
mention has been ever made. 

In regard to these much celebrated words, 
what upon the whole is the result? That 
they arc both of them words to which, on the 
occasion in which they were employed, in the 
minds of the persons by whom they were em- 
ployed no distinct meanings were annexed : 
that, employed where and as they have been 
employed, they have been words without 
meaning — words, consequently, from winch 
nojust conclusions would ever be drawn, by 
which no light can be reflected on that sub- 
ject or any other ; — that in the character of 
words significant of so many different attii- 
butes of testimony, or of evidence in any other 
shape, they are not fit to be employed ; — that 
they never have been, nor ever can be accu- 
rately defined; — that they never have been, 
nor ever can be well'understood. 

What, then, have they been ? This is what 
they have been : Portions of rubbish picked 
up from tlic lay-stall upon which they had 
been shot down ; picked up, and by impos- 
ture converted into masks for arbitrary power 
to disguise itself in ; designed*originaliy for, 
and made up into masks, but in the course 
of a pancratium which had place between 
two heroes of the teclinico -jurisprudential 
‘school, taken up by each of the combatants, 
and employed instead of brickbats, to pelt 
his adversary with. 

Of the same convenient character there 
are two maxims, by which,' on all points 
open to litigation, what is done or proposed 
to be done, be it what it may, may be de- 
fended. The one is stare decisis, the other 
is mahs usus abolendus est. These are for 
use under jurisprudential, alias common law, 
at the bar or on the bench. 

In a legislative assembly, instead of stare 
decisis, B,n Englishman has nolumus leges Ar\ij- 
liccemutare; and to the remembrance of these 
words, the assistance of Von Feinagle is not 
necessary: but so aoon as they are uttered, 
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the hearer may be assured, that what is pro- 
posed to be changed is so execrably absiird 
and mischievous, that but for these four 
words, there could not be found a one word 
to say for it. 


CHAPTER XXXIII. 

CONCLUSION. 

According to Blaekstone and the rest of 
the fruteriiity, such is the excellence of the 
English common law, no right is without its 
remedy. The proposition is true : hut what 
it announces is not a matter of fact, but a 
relation between the signification of two 
words. The law gives no right without 
giving a remedy. How so? Because where 
it gives no remedy, it gives in effect no right. 
Ill any other than this quibbling sense, no- 
thing can be more deplorably, more grossly 
false. To the great body of the people, the 
Whole mass of right is without lemedy. Sell- 
ing justice to the favoured few, denying it 
to the many, the system gives rights in out- 
vvard show, takes them away in effect ; gives 
rights by what it says, takes them away by 
what it docs. 

In this state of things, such sort of secu- 
rity as under it men enjoy, they arc indebted 
for, ill a great degree, to that morality which, 
in spite of what has been done by lawyers 
to corrupt them, still remains in the hearts 
of the people ; in a less degree, to what the 
law is supposed to he ; and least of all, to 
what it really is. 

Of the king it is said, and truly, that he 
can, do no wrong ; and the despotism that 
would he created by the irrespoiivibilify in- 
volved in the enigma, is checked in some 
degree by his {)ersonal impotence. 

Under unwritten law, in a much more 
simple sense might it be said of a judge, that 
he can do no wrong. Why? Because, 'be 
the thing in it-^elf ever so wrong, it is con- 
verted into right, it becomes right of course, 
in the powerful and irresponsible hand by 
which it is done. 

A part of the penal branch of the law 
excepted, the law a man lives under in this 
country is neither more nor less than le droit 
dll plus fort, the law of the strongest : — not 
indeed of the strongest hand, hut what comes 
to much the same thing, the law of the 
strongest purse. 

In this may be seen the cause of one part 
of the never - ceasing chorus of praises, in 
which the cries of the afflicted and oppressed 
are continually drowned ; — semi - chorus of 
lawyers, whose rapacity is served by t^ie 
oppression — full chorus by the purse-proud 
non -lawyers, whose pride and tyranny are 
upheld by it. 

Where in one sort of court it costs a man 
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from £50 to £100 — in another sort of court 
from £100 to £500 — to purchase any the 
smallest chance for relief, — with as much 
expense again, in case of that failure which 
any one of a thousand well prepjxred acci- 
dents may bring down upon the clearest 
right — when no man can be permitted cither 
to speak a word for himself or to put a word 
to his adversary, — what is it that can be done 
oy the most consuniinate probity, wisdom, 
active talent, and eloquence, all united in 
the cause of justice, towards substituting 
justice to injustice ? 

Propose that the parties to a suit shall, in 
all possible cases meet at its commence- 
ment, in the presence of the judge, there to 
give each to the other all such explanations 
respecting the matters in dispute between 
them as may respectively be required. By 
a professional lawyer, these explanations will 
without hesitation be pronounced impossi- 
ble. Impossible 'i Why ? Impossible, since 
they would be inconsistent with that which 
with him constitutes the standard of right 
and wrong~the practice of the judicatures in 
which his emoluments have their souice. 

Impossible? The country is not yet so un- 
fortunate, but that the mode of procedure 
which is thus so glibly pronounced impossible, 
actually has place, and to a gi eater extent by 
far, reckoning the number of causes heard 
and determined within a given length of time, 
than that only one, to which, accoiding to his 
metaphysics, the attribute of possibility can be 
applied. But these causes, being all of them 
barren of fees, are left of course out of his ac- 
count, as not being worth including in it. 

Impossible? Yes; while in the courts of 
technical procedure those objects continue to 
be exclusively pursued, which, from the ear- 
liest times of which mention is to be found in 
history, have ever as yet been pursued, to the 
exclusion of the only legitimate ends of judi- 
cature so often mentioned. But that any such 
system of corruption and depredation should 
be an everlasting one, is a notion too degra- 
ding to human understanding to be seriously 
embraced. 

The insincerity which it is the object of the 
arrangements proposed in the foregoing woik 
to prevent, being one among those modifica- 
tions of improbity, to which it has been among 
the objects and effects of the technical system 
to give the utmost possible extent, and to 
screw up to the highest pitch, any such ar- 
rangements will, when proposed, of course 
be among the objects of horror to a lawyer, 
with whose sinister interest in all its shapes 
the perpetuation of that system is entwined. 

On the Sunday, he lifts up his eyes to hea- 
ven, while those texts are read in which in- 
sincerity in all its shapes is held up to view 
as the object of divine indignation and venge- 
ance. 

• 


On the Monday, in the morning he enters 
the judicatory, and in a speech in which in- 
sincerity in all its unpunishable and licensed 
modes is practised with a degree of energy 
corresponding with the professional infamy 
that would attach upon any instance of failure 
or forbearance, he makes his practical com- 
ment upon these sacred texts. 

In the afternoon, he enters the theatie of 
legislation, and denouncing to legislative ven- 
geance the detected conspiracy against every- 
thing in the country that is great and good, 
brands with the associated appellations of 
Atheism, Utopianism, and Jacobinism, what- 
soever wish may be entertained of substitu- 
ting in any the smallest portion of the field ot 
law, the system of common sense and common 
honesty, to the system of learned and esta- 
blished absurdity and wickedness. 

Atheism, Utoj^ianism, and Jacobinism? — 
and on what grounds? Atheism, for the en- 
deavour to give a little more effect than 
hitherto to those sacred denunciations, which 
in grimace and pantomime he professes to 
adore : Utopianism, for the endeavour to give 
a consistent extension to that system of sim- 
pli<*ity and justice by which a great majority 
of causes in number, though not in value, are 
even now determined : Jacobinism, for the 
endeavour to give to property, and every- 
thing that is dear to men, that security the 
existence of which is at present no better than 
a cruelly devised fable. 

Yes ; — the truth is above dispute, that it 
is only by a rare accident — and that accident 
con<?isting in casting* upon the shoulders of 
tlie unsuccessful party a burthen artificially 
excessive, — it is only in that rare case that 
complete justice, or anything like complete 
justice, in any one case that ever came be- 
fore any of the courts in Westminster Hall 
was, is, or ever can be done. 

It is only in that rare case, tliat after what 
is called justice has been done to the success- 
ful party, he i»put into a plight anything near 
so good as that which he would have been in 
had the injustice not been committed : — and 
even in that rare case, the suffering inflicted 
upon the unsuccessful party being excessive, 
and by the amount of the difference unjust, 
the eonsequenee is, that in no one ease what- 
soever, is that which with so much pomp and 
pretension is ai^ministered under the name of 
justice, exempt from the well deserved im- 
putation of injustice. 

By the hands of these ministers of justice, 
assisted by that of the minister of finance, the 
certainty of being able to reduce lo utter 
ruin — if money be not wanting to you, and 
unless his circumstances have raised him to 
a level far above that of the vast majority of 
th<? people — the man whom you wish to in- 
jure — this is the only certainty which, under 
the technical system of procedure — this is the 
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only certainty whicli, under the existing sys- 
tem, belongs to law. 

A country which endures this, couches un- 
der a barefaced tyranny — under a system in 
which real despotism is screened and aggra- 
vated by a show of limitation. 

That a system of judicatures, in which 
never to see or hear the parties is a first prin- 
ciple with the judge, — that such a system of 
judicature should ever have really had for its 
objects the real ends of justice, is a delusion 
than which a giosser was never imposed upon 
the mental weakness of mankind. 

A judge mean to do jn>tice to men whom 
he will not suffer to come into his sight! In 
the way ofheaisay, — through the medium ofa : 
set of representatives, a set of agent s whose ] 
interest is to misiepiesent ever) thing, — to 
hear everything that relates to the paitios 
without hearing aii) thing jrom the parties 
themselves : a man who should leally supimsc 
that this is the way to come at the real truth 
of any case, would be about as rational as a 
painter, who, having to [laint a female por- 
trait, should insist upon taking his idea of her 
coimteimnce exclusively from the report ofa 
rival beaut), insisting upon it, that if he wcie 
ever to sec the lady, the portiait would he 
spoilt. 

That if for portraits thus painted fioin de- 
scription, better prices were to ho had than 
for portraits painted as the fashion now is, 
liom view, — paiuteis would not be toimd, 
and in any mimheis, who would he ready to 
swear, and after a century or two to believe, 
that it is impossible thllt a painter who suf- 
fers himself to see the (niguial sliould ever 
paint a likeness, — is a suiiposition lepiighant 
to all expel iciicc. 

Upon the strength of authority, even with- 
out pay, self-commendatory propositions find 
extensive credciiee: and in the notion 11 u> 
ascribed to painters, whatsoever theie may lie 
of absurdity, self-contradiction there is none. 

In some countries, no medA’al practitioner 
can ever see his female patient: — in this 
country, the judge who has roiies on, will 
never «ee his suitors. The cause is different ; 
hut in both cases the felicity of the result is 
much the same. Justice is about as well 
served in the one case, as health is in the 
other ; — though perhaps, upon a thorough 
scrutiny, it would turn out tiiat health could 
with less detriment lose the benefit of such 
lii) interview than justice. 

The circumstances by which the practice 
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of the Westminster-IIall courts b^^ been 
throughout placed in a state of opposition to 
the ends — in a state of repugnancy to the 
plainest dictatesof justice, — have already in 
a previous work’ been brought to view ; and 
so have the causes in which that opposition 
and that repugnancy took their rise. 

To the coirectness of those statements in 
all the time which has elapsed, from all the 
multitude of sfieaking tongues and writing 
pens, all engaged by interest in every ima- 
ginable shape, to controvert everything that 
with the slightest prospect of success could 
be controvcited, not a tittle of objection has 
ever veiituicd to present itself to the public 
eye. 

In that woik, it was shown that the whole 
s)stem of Westminster-IIall proceedings is 
one gre.it mass of all-comprehensive and re- 
! irudiless injustice; )et propose any the least 
assuagement, — two things, amongst twenty 
others, '^u^icc to ^top it : the expulsion of the 
parties from the presence of the judge, and 
the enormous load ot factitious expense which 
pi esses on even the cheapest suir; — propose 
a complete and perfect change, — that ical 
should take the place of factitious law, and 
iiatmal of technical procedure— and the more 
clearly beneficial the change shall be seen to 
be, the more vehemently will it be declared 
to be pernieioiis, — the more intensely itsep- 
pioach is apprehended, the more vehemently 
will it be declared impossible. 

Substituting '-id.iries for fees will lake away 
a part, but it will take away no more than .i 
of the causes which arm judges against 
justice. It will remove in whole or in pait 
sinister interest in one shape ; but besides a 
swarm of other sinister interests, it will leave 
interest-begotten prejudices in full force. It 
will leave the system itself untouched, and 
with all its vice in full vigour: that system 
under which it wmuld be impossible to the 
most coiisuimiiate wdsdom and talent, united 
to the most consummate probit), lo adminis- 
ter anything better or other than injustice. 

Yet the prophecy shall be hazarded, that 
sooner or later, and perhaps before the pre- 
sent generation be altogether passed aw\ay, 
even in the great judicatories now so use- 
lessly crowded into one place, judicature will 
have for its objects, as in a so much greater 
number of judicatoiies it happily already 1ms, 
the ends of Justice. 


* See Siotch Hefonn, frst published 1806. 
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CAUTIONARY INSTRUCTIONS 

VOR 


RESPECTING EVIDENCE, 


THE USE OF JUDGES. 


CHAPTER I. 

PROPRIETY OF CAUTIONARY INSTRUCTIONS, 
IN PREFERENCE TO UNBENDING RULES. 

It has been already shown at length, how 
fallacious in their tendency, how untavonr- 
ahle to the interests of truth and justice, with 
a very few exceptions, the objections com- 
monly made to this or that species of evi- 
dence are in genei al, when the practical i esult 
is the shutting a peremptory door against tlie 
reception of this or that species of evidence 

— or, in the language of English lawyers, 
where they are considered as constituting 
peremptory objections to the competency ot 
the evidence. Pcinicious, however, as well 
as ill grounded, as with a very few excep- 
tions they appear to he, in that character — 
m the character oT ohjeetions to tlie credi- 
bility or rather to the credit of the evidence, 

■ — there are few of them from which infor- 
inalioii, rational and sciviccable information, 
may not be deiived. 

Many and many are the occasions on which, 
of the same proposition of which, in the cha- 
racter of an obligatory rule, the effect cannot 
but be pernicious, — the effect in the ch.irac- 
tcr of a memento would be useful as well as 
unexceptionable. 

Uiifortniiately, in legislation as in admini- 
stiatioii, 111 the senate as in the closet, the 
exercise of will is easy; — it is the exerci'^e 
of tlie understanding that gives trouble. 

Though seated in the centre of infoimaMon 

— of that privileged sanctuary through which 
alone lies the road to the pinnacle of wisdom, 

— though possessing among themselves a share, 
amounting m some instances even to a mo- 
nopoly of the etfieient causes of wisdom —the 
rulers of the woild have in general been as 
sparing of their lessons, as they liave been 
liberal of their commands. As to the repu- 
tation of wisdom, it is among the appendages 
of power ; and in proportion as men are secure 
of possessing it, whether they deserve it or 
no, they are free from anxiety on the score 
of their not being thought deserving of it. 

In the character of a memento, the ten- 
dency of a proposition relative to the credit 
due to a piece of evidence will, in almost 
every instance, be conducive to rectitude of 


decision — conducive to the main end of jus- 
tice : while, in the character of an obligatory 
rule, of a ground of peremptory exclusion, 
the effect of a proposition, the same in other 
respects, will in most instances be pernicious 

— productive of hardship and injustice, and 
of that sense of general insecurity of which 
every instance of injustice, in pioportion as 
it appears to be what it is, is naturally pro- 
ductive. 

Of a rule of the monitory kind producing 
that effect, and that alone, wliich in each in- 
dividual instance presents itself to the mind 
of him to whom it belongs to judge, as suited 
to the nature of the case, the effect is in 
each instance purely good, conducive to the 
ends of justice : — of a rule to the same pur- 
poit in other respects, but possessing and 
exercising obligatory force, the effect is in 
every instance either pernicious or unneces- 
sary ; — unnecessary, where in the character 
of a rule of unobligatory instruction it would 
have had its influence and guided the current 
of persuasion — the course of decision ; — perni- 
cious, where leaving the judgment unsatisfied, 
it ([rags the will by force into a decision con- 
demned and protested against by the judg- 
ment. 

The amount of the deduction which reason 
presents as the proper one to be made from 
the persuasive force ot the piece of evidence 
in question, on the score of the objection made 
to it, is susccj^tible ot all manner of degrees 
or modifications in point of quantity. The 
rule which converts a ground of deduction 

— a cause of doubt — into an efficient cause 
of peremptory exclusion, gives to that force, 
which is thus susceptible of an infinity of de- 
grees, the effect which cannot belong to it 
with propriety on any other supposition than 
that of its existing at one and the same inva- 
riable degree ^ every instance. 

Though addressed professedly only to judges, 
instructions, if published, as of course, if sanc- 
tioned, tliey would be, are in effect addressed 
to all the world. In effect, they are conse- 
quently addressed as well to parties as to their 
advocates. But under the established sys- 
tems, — even under the system established in 
England,' — it is not every party that has an 
advocate, since it is not every party that has 
wherewithal to pay one. Instances are, the 
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common run of trials for predatory offences 
of indigence, and the petty offences of various 
sorts, the cognizance of which is given to 
single magistrates. 

As to parties : — on this subject there can- 
not bean instruction given, of which, if it be 
of any use, and suscc[)tible of any application, 
it will not happen to one or other of the par- 
ties to be concerned, in point of interest, to 
claim the benetit of it. But among suitois, 
especially among suitors too indigent in cir- 
cumstances to have it in their power to pur- 
chase the services of piofessional assistants, 
there will naturally be many, not to say a 
large majority, who, by want of general in- 
struction and mental culture, will be disqua- 
lified for turning to account instructions to 
this effect, or any instructions that could he 
given them on the subject of evidence by any 
general rule of law. 

It cannot therefore in any case happen but 
that the care of attending to them and carry- 
ing them into effect, in each case for the be- 
nefit of the party interested, must rest in some 
degree upon the judge and accordingly they 
cannot but be considered as addressed to the 
judges, not in words only, but in design and 
effect. 

Addressed nominally to judges only, but 
virtually to all ranks without distinction — 
addressed to them, and received by them, 
according to the measures of their several ca- 
pacities and opportunities, they will have a 
further effect beyond that which they claim 
in words. By putting the reader upon his 
guard against those frauds, the exposure to 
which constitutes so many causes or modes 
of infirmity in the respective corrcspoiirling 
species of inferior evidence, a natural effect 
of them will be to prevent the fraud itself, 
by impressing the persuasion that the effect 
of this warning given against it will have 
been to render the attempt perilous, and suc- 
cess hopeless. 

In this point of view, a code<of instructions 
to judges respecting the weight of evidence, 
being in effect a warning against those parti- 
• cular modifications of fraud of which a court 
of justice is the theatre, constitutes an appli- 
cation of a principle already held up to view: 
a principle by which, as a means of preventing 
frauds at large, a system of instructions laying 
open such frauds as shall hav^ been brought 
to light by experience, is recommended as 
one of the instruments by which, in the way 
of indirect legislation, the legislator has it in 
his power to ward off crimes.’* 

In the way of instruction, as coiitradistinct 
to regulation, the legislator cannot do harm — 
he cannot but do good. Harm he cannot do: 
110 , not even should the instruction he gives 
(unsupposahle as the case is) be all of it er^o- 

* See Vol. I. p. 567. Uses tohe drawn from 
the Power of Insirmtxon, 


neous and false. Being false, it may prove 
deceptions, and in so far mischievous. True: 
but instruction is here considered in contra- 
distinction to — in exclusion of — coercive re- 
gulation. Leaving it to the judge to make 
such use of the instruction as he thinks best 

none at all if it appear erroneous, it leaves 

bis will free to profit by such better lights as 
his own experience and understanding fur- 
nish. What if, instead of confining himself 
to the giving instruction, the legislator had 
drawn the inference in every case, and con- 
verted his erroneous but uncoinpulsory in- 
structions into compulsory commands? 

But the case is scarcely conceivable — cer- 
tainly not at all probable — in which, by ope- 
rating in the line of instruction, the legislator 
can fail of doing good. 

The judge, attending to the subject of evi- 
dence — to the cases that come before him 
on that ground, as to any others — no other- 
wise than as he is called upon to attend to it 
by this or that individual cause, — his views 
are naturally limited to the particular and 
comparatively narrow line on vvdiich he is thus 
called upon to act. The knowledge of the 
legislator is, or at least might be and ought 
to be, the aggregate knowledge of the whole 
state — not to say of the whole world. From 
each one of the judges subject to his autho- 
rity, he has it in his pow^r to command the 
whole result of his opinions and reflections on 
this as on every other line of action within 
the limits of his offee. The chance which he 
possesses, or at least is enabled to possess, of 
procuring for himself correct information, is 
to the chance possessed by any single judge, 
as the whole number of the judges is to one. 

Not only is it in the power of the legisla- 
tor, as such, to raise the (piantity and value 
of the accessible mass of information in this 
line to its maximum, but it is in the power of 
any and every private and uncommissioned 
individual, according to the measure of his 
opportunities and his faculties, to render to 
mankind the same sort of service, — provided 
always that the band of the judge be on each 
occasion left unfettered, and free to turn to 
its use the information thus supplied. 

The contents of this book are an attempt 
to render, according to the faculties of the 
author, tliis sort of service. Should it be 
found to bear the test of examination, it may 
serve as a nucleus to w’hicli the mass of de- 
sirable information, accumulated by the ex- 
perience of successive ages, may, as it were 
by crystallization, aggregate itself. 

On the other hand, by way of imperation 
and coercion, no good can be done — harm 
cannot but be done: — by coercion imposed 
upon the judge, the probability of right deci- 
sion — of decision in conformity to the truth in 
each instance — cannot be increased, cannot 
but be diminished. 
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CONSIDERATIONS IN WEIGHING OF EVIDENCE. 


CHAPTER II. 

CONSIDERATIONS PROPER TO BE BORNE IN 

MIND IN JUDGING OF THE WEIGHT OF EVI- 
DENCE. 

Ii‘^ Cause of Suspicion. — Improbability of the 
fact deposed to. 

The improbability of a fact in itself, may be 
considered as a sort of counter testimony — 
a sort of circumstantial evidence, operatinfj 
in contradiction to any direct evidence by 
which the fact in question would otherwise 
be considered as proved. 

The improbability of a fact may rise to 
such a degree as to render it absolutely in- 
credible — incapable of being proved to the 
satisfaction of him who thinks of it, if not 
by any evidence, at least by any such evi- 
dence as is actually adduced in proof of it. 

If the inference drawn from the improba- 
bility of the fact, .viz. that it is not true, 
be just — i. e. if notwithstanding the testi- 
mony by which the existence of it is asserted, 
it really did not exist, — the fault must lie 
either in the inferences deduced from the 
testimony, or in the testimony itself. If the 
testimony itself be to such a degree positive 
as to assert the existence of the matter of 
fact in question in direct terms, then the 
fault cannot be in the inference deduced from 
the testimony, but must be in the testimony 
itself. The testimony must either be incom- 
plete or false, or both : though if, as above, 
it be to a certain degree positive, there may 
be no room for charging it with being incom- 
plete; and if the fact so asserted be false, the 
testimony by which the existence of it is 
asserted, must necessarily be, in some cir- 
cumstance or other, false. But as an asser- 
tion made by a man may be false without his 
being conscious of its being so, such falsity 
is not of itself proof of perjury. 

When a fact is considered as being to such 
a degree improbable as not to be capable of 
being proved by any quantity even of the best 
evidence, it is commonly termed impossible. 

Improbability or impossibility, is either 
physical, that is natural, or moral. A fiict 
may be said to be physically improbable, 
when it is considered as being inconsistent 
with the established and known order of 
things — with any of those rules and proposi- 
tions which have been deduced from the 
general observation of mankind, and are 
termed laws of nature : such as, for instance, 
that which asserts as a known matter of fact, 
the weight or gravity of all the bodies that 
we see in, upon, or near to this earth ; that 
property, whereby, if a man jump up from the 
surface of the earth, he feels himself drawn 
down again. 

A fact is said to be morally improbable, 
when it is considered as being inconsistent 
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with the known course of human conduct. 
This species of improbability is confined to 
such facts as have their place in the human 
mind : such as the entertaining of such and 
such perceptions, conceptions, intentions, 
wishes ; the being animated by such and 
such motives, under the existing circum- 
stances of the cas(‘. 

The degree of distrust produced in the 
mind of a judge by the improbability of the 
alleged fact, when that improbability is of 
the physical kind, as above, will depend upon 
the confidence he has in his own knowledge 
respecting the powers and order of nature so 
f.ir as the particular fact in question is con- 
cerned. If he have any doubt, he will do 
well to have recourse to scientific evidence 
— to call in the opinion of such persons as, 
by their professional situation or reputation, 
are pointed out to him as being paiticularly 
well informed in relation to mutters of that 
sort. 

Thus suppose, ujion the testimony of two 
witnesses, a demand made upon a man for 
money in satisfaction for damage done to a 
garden by the fall of the first inhabited air- 
balloon that ever rose : and from reflection 
on the weight of bodies, suppose the judge 
to have been inclined to disbelieve the testi- 
mony, on the ground of the apparent impro- 
bability of the fact. In such case, he would 
have*done well to call in the opinion of some 
lecturer or lecturers on natural philosophy ; 
and accordingly, supposing him so to have 
done, he would have learned from them that 
there was really no inconsistency between 
what he had always observed and heard con- 
cerniug the heaviness of bodies in general, 
and what the witnesses had been deposing 
concerning the extraordinary lightness of the 
particular body so raised. 

Concerning moral improbability, as above 
desciibed, every man acting in the situation 
of a judge will naturally consider him'^elf as 
competent to pronounce. A man on these 
occasions looks into his own mind, and asks, 
as it were of himself, whether it be pro- 
bable or possible, that in the circumstances 
in which the person in question is stated by 
the evidence as entertaining such and such 
perceptions, conceptions, intentions, wishes, 
and the like, it could have happened in such 
circumstances to himself to have entertained 
any such perceptfons, conceptions, intentions, 
wishes, and the like. 

Moral improbability of the fact is a sort of 
evidence upon which conviction or acquittal 
turns, in most cases of delinquency, especi- 
ally when against the defendant there is no 
other than circumstantial evidence. It is 
seldom that, a man can be deemed guilty, 
unlijfes his intentions be taken into the ac- 
count ; and when he avers his intentions to 
have been innocent, it is not possible to 
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prove their having been guilty, otherwise 
than by the moral improbability of their hav- 
ing been otherwise. When Captain Donellan 
was convicted of murder by the poisoning 
of Sir Theodosius Boughton, one of the 
principal circumstances against him, was his 
anxiety to have the cup immediately rinsed 
out. On any other supposition than that of 
the cup’s containing a poison by which the 
fatal symptoms were produced, this anxiety 
and the expression given to it were looked 
upon as acts without a motive. Should I in 
that situation have entertained any such 
anxiety if I had not been guilty? If in that 
situation I had been guilty, could 1 ha\^ 

avoided entertaining the like anxiety, although 

I should hardly have been so incautious thus 
to betray it? Such were the questions 
which, in the situation of the jury by whom 
he was convicted, every man who joined in 
the conviction, or approved of it, could not 
but have jmt to hiniself. 

2</ Cause of Suspici'm Interest . — The tes- 

timony of the witness liable to bo drawn 
aside from the line of truth, by the iiidu- 
eiice of some seducing motive. 

There are as many species of interests as 
there are species of motives: — there are as 
many species of motives as there are distin- 
guishable sorts of pains and pleasures. 

Whatever, on each given occasion, be the 
complexion of a man’s conduct, — lawful or 
unlawful, commendable or discommendable, 
beneficial to society or preiudicial, — it is al- 
ways the result of the action of some motive 
or motives, or of the difference in point of 
force between two lots of eontendii\g mo- 
tives ; — an action without a motive is an 
effect without a cause. 

Among motives, there nre come, the action 
of which tends in the main, all the world 
over, or at least in eveiy civilized commu- 
nity, though in different communities with 
exceptions more or less conj^iderable, to keep 
men’s conduct within the pale of probity, of 
which a main branch is the line of truth. 

These are — 1 . The motives created by the 
rewards and punishments administered by the 
law of the state; 2. The motives depemiing 
on good and evil reputation, from wdience flow 
respectively the spontaneous good and ill 
offices of mankind; 3. The motives created 
by the affection of benevolence, whether its 
object be more or less extensive — a man’s 
family, his friends at large, his province, his 
country, or mankind ; 4. The motives created 
by religion. In consideration of their most 
usual tendency (though there is not one of 
them which by means of some error or other 
has not been productive of actions pernicious 
to mankind, and in particular has not d.'awn 
aside man’s testimony from the line of truth,) 
all these together may be comprised under 


the common appellation of tutelary or guar- 
dian motives. 

All motives whatever, not excepting even 
the motives termed, in consideration of their 
regular and ordinary tendency, guardian mo- 
tives, are liable to act in the character of 
seducing motives on all occasions, and in par- 
ticular on those occasions where a man is 
called upon for his testimony by the voice of 
justice, and thereupon to draw aside the tenor 
of his testimony from the line of truth. 

There are some motives or interests which 
are most apt to be productive of this sinister 
effect, and of the sinister tendency of which, 
on those occasions, it behoves the judge to 
be more parlicularly upon liis guard; in so 
much, as the more strongly the situation of a 
witness exposes him to be acted upon by any 
one or more of tliese motives respectively, 
in such sort that, by swerving from the line 
of tnif h, he might procure to him>elf the gra- 
fificaliou of the appetite or passion corre- 
sponding to such sinister seducing interest or 
motive' the stronger the suspicion and dis- 
tiiist wUh which liis testimony will naturally 
and not improperly be regarded. Not that by 
any means it follows, that because a man is 
exposed to temptation, therefore, spite of the 
utmost efforts of the guardian motives, he 
will on every occasion yield to it : — but thus 
much, and thus much only, is the proper prac- 
tical inteience, that the stronger the action of 
the sinistci inteiests on the part of the wit- 
ness, the more vigilant ought to be the scru- 
tiny on the part of the judge. 

These interests or motives are as follows : — 

1. Pecuniary interest: — to which belong 
the motives CK'uttul by the desire for money ; 
that is, including all things that are to be 
bought for money. 

2. Enmity: — to this passion belongs the 
motive which, when excited by injury, real 
or imagined, is termed revenge. So, even 
although there he not so much as an imagi- 
nation of injury, an uneasiness regarded as 
having the person or conduct of a particu- 
lar individual for its cause, will be productive 
of that same passion, which when in the cha- 
racter of a motive it acts upon the will and 
influences human conduct, is called revenge. 

3. Love of Power: — desire of acquiring 
or preserving power of any kind ; — fear of 
losing it. 

4. Desire of gaining or preserving the pro- 
tection or patronage, the good will and good 
offices of a particular individual, in the cha- 
racter of a master, patron, or useful friend. 

5. Love : — t. e. personal attachment in the 
case where connected with sexual attraction. 

6. Personal attachment ; or friendship to- 
wards an individual : — the principle by 
which an individual is led to regard the inte- 
rests of a friend in the same manner as his 
own, and to be actuated by them in the saire 
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manner and direction as if they were his own, 
whatsoever difference there may be in the 
degree of force. 

7. Family attachment: — the principle by 
which a man is led to adopt as his own, the 
interests of his family, — a circle which may 
be more or less wide in its extent, and in 
which exceptions in any number may be in- 
cluded. 

8. Party attachment. 

i). Self-preservation : — a motive, in the 
obiect of which, if taken in its largest sense, 
are included all pains and dangers, and thence 
even losses and disappointments of all sorts; 
— and which, when the danger apprehended 
is the loss of life (a loss in which the loss of 
whatever pleasuies a man could hope I'or is 
involved,) is termed danger of the loss of life. 
In so far as the pains in question may have 
legal punishment for their souro', the fear of 
punishments of all sorts is included within 
the compass of this piotive. 

10. Love of ease ; or aversion to labour ; 

i. e. to the pains which result as the natural 
accompaniments of labour, when considered 
apart from the pleasuies and soiiices of plea- 
sure which in the several cases it looks to 
for its reward. 


CHAPTER III, 

CONSIDERATIONS R1 SEEniNOTHE EFF1( T' OF 

INTEREST IN (JENERAE UPON I VIDI N( 1'. 

1. There is scarcely one occasion on which, 
scarcely a species of suit in which, it may not 
happen to a man to be acted upon at the same 
time by any number of motives, as above ex- 
hibited — by any number of ditferent sorts of 
interests, besides the guardian motives, the 
force of which acts in general on the side of 
truth: and these sinister interesls may he 
acting all of them on the same side, or some 
on one side, some on another. 

2. The efficiency ot a motive depends, not 
upon the species to which it belongs, but on 
the strength with which it happens to act in 
each individual instance. There is scarcely 
a species of motive which is not capable of 
acting with any degree of force, from the low- 
est to the highest, or not much short of the 
highest. 

3. A man’s own testimony, given in his own 
cause, is of all evidence the most, and most 
properly, exposed to suspicion, where the ten- 
dency of it IS in favour of that cause : — it is 
of all evidence the least exposed to suspicion, 
when the tendency of it is in disfavour of that 
cause. 

4. But even in this case, it cannot be relied 
upon with perfect safety. In a penal case, a 
man may by his testimony subject himself 
to conviction and punishment as for a cer- 
tain olfence, in the hope of avoiding some 
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greater evil ; for example, prosecution, and 
thence conviction and punishment, for some 
more severely punishable offence. In a non- 
penal case, a man may, for the advantage of 
others, with or without collusion, institute a 
cause for the very purpose of betraying it. 

5. Setting aside the indirect counter-evi- 
dence that may be opposed to a man’s tes- 
timony by the improbability of the fact he 
deposes to, — it is more easy to disbelieve 
him where, on the supposition of incorrect- 
ness on the part of his evidence, such falsity 
cannot hut have been accompanied with tliiit 
criminal consciousness which converts it into 
mendacity, than when it may be accounted 
for on the supposition of simple incorrectness : 
— because, in the first case, it cannot have 
happened but that the mind of the witness 
must have been subjected to the action of 
some sinister iiiterot or interests, acting in 
sufficient foice to ov^'rcome the united icsist- 
ance of the whole phalanx of guardian inte- 
rests. 

0. In England, scarcely any crime is so 
common as that ot exculpative perjury; — 
scarcely any so rare as that of criminative 
perjury: — especially in the case of the most 
liighly punished species of crimes. The rea- 
son IS, that in the former case, humanity, i. c. 
sMiipathy towards the individual over whose 
head the rod of [lunishment hangs suspended, 
is an interest that acts in opposition to the 
guardian interests: — in the latter case, its 
force is exerted on the other side. 

7. Among professional depredators, the pro- 
pensity to exculpative perjury is strengthened 
by the concurrence of other interests. Not 
only e,ach gang of specially connected depre- 
dators, but the whole class, and, as it were, 
community of depredators taken together, 
form, as it were, a particular community (-f 
itself, which, like other particular comrnimi- 
ties, lawful and unlawful, honourable and dis- 
honourable, such as that of divines, lawyers, 
merchants, &c. has its esprit de corps^ its cor- 
porate affections, and other interests. Being 
a conunimity within a community, it has ac- 
cordingly a popular sanction, a public opinion 
ot its own, distinct from, and in this instance 
opposed to, the public opinion of the great 
community, the public at large. This, there- 
fore, is one of the cases in which the force of 
the popular sanction is divided against itself, 
and in which that division which is likely to 
be strongest is on the side opposed to justice.* 

8. Among such professional depredators as 
are cither connected and united into gangs 
by special compact and habits of co-operation, 
or though it be only by an acquaintance with 
the particulars of each other’s crimes, the pro- 
pensity to exculpative perjury is still further 


* See l^etters to Ijord Pelham, and Collins on 
New South Wales. 
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strenjc^thened by the influence of the principle 
of self-preservation. When a member of any 
such gang comes to be convicted, a natural 
and frequent result is a disclosure, more or 
less complete, of the particulars of his former 
delinquencies, including an indication of the 
share borne in them by his associates: among 
the fruits of which indications, is the appre- 
hension of those associates, and the obtaining 
of evidence sufficient to bring them to punish- 
ment. 

9. Against criminative perjury, so power- 
ful, so efficacious, is the action of the guar- 
dian interests, that, in the character of se- 
ductive interests, two of the most powerful 
motives, viz. love of life, and pecuniary inte- 
rest — one acting in the greatest possible force, 
the other acting with more than ordinary force 

— are scarcely ever known to produce it. Par- 
don, together with pecuniary reward in masses 
from £10 up to £1000^ are the expedients 
continually resorted to, in English practice, 
for the obtaining from an accomplice the ne- 
cessary mass of evidence, in the case of ca- 
pital, that is, first-rate crimes. All this while, 
where self-preservation is out of the question, 
pecuniary interest, though in a magnitude ever 
so trifling, and though it be of that compa- 
ratively weaker sort which is created by the 
desire of gain, and not of that stronger sort 
which is created by the apprehension of loss, 
is under the same system made to operate as 
a ground of peremptory exclusion, preventing 
the testimony from being so mucli as heard : 

— and this, too, let the pecuniary inteiest at 
stake, and consequently the damage to the 
party suffering by the perjury, supposing it to 
take place, be ever so trifling. Pecuniary inte- 
rest, acting upon the witness by itself, is thus 
made to shut the door against his testimony : 
pecuniary interest, when reinforced by an- 
other interest infinitely more powerful, act- 
ing on the same side, — by an interest which 
includes all others put together, — no longer 
shuts the door against, but throws it wide 
open to the same testimony. All the while, 
this apparently irresistible invitation to per- 
jury has scarcely ever been productive of its 
natural, and to appearance unavoidable effect. 
The reason is nowhere to be found in the joint 
influence of the two concurring causes, but 
in the particular difficulty of carrying into 
effect a plan of perjury in this particular case 

— a cause which belongs rwt to the present 
purpose : the other is the joint influence of 
the interest of humanity, seconded and sup- 
ported by a narrow and spurious sort of ho- 
nour, or regard for a portion of the mass of 
popular opinion, as above explained. But the 
force of the action of a principle of humanity, 
in a case where the tendency of it is to cause 
one man to save another from a mass of suf- 
fering — from a mass of pimis|iment — will 
naturally be, catcris paribm:, dli^ectly as the 
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magnitude of that punishment. Hence, al- 
though the force of the motive acting in a 
sinister direction — viz. self-preservation — is 
also in this case, by the supposition, as the 
magnitude of that same punishment, yet such 
is the force of the principle of humanity, se- 
conded as above, that it almost always gets 
the better of the sinister interest of the same 
kind, even when that sinister interest has the 
allied force of pecuniary interest for its sup- 
port- 


CHAPTER IV. 

CONSIDERATIONS RESPECTING THE EFFECT OF 
PECUNIARY INTEREST UPON EVIDENCE. 

1. The value at stake being given, as also 
the sensibility of the individual to a gain or 
loss to that amount, as deducible from the 
state of bis pecuniary circumstances in other 
respects, a man’s testiinony is more exposed 
to just suspicion in the case where he is a 
party to the suit, than where he is not a 
party : — as also more where he is plaintiff, 
than where be is defendant. For a man who 
is not a party to the suit, that is, has no ac- 
tual interest of the pecuniary kind in the 
success of that side in favour of which his 
testimony tends — can in general gain no ad- 
vantage — can gain no thanks from the party 
in whose favour, if the testimony be wilfully 
false, and at the same time successful, the 
falsehood operates, unless the party be privy 
to the falsehood, and in some sort a partaker 
in the guilt. False evidence, therefore, in 
this rase requires two to be concerned in it: 
— whereas when the party concerned is the 
witness it requires but one. 

2. In the situation of a defendant, false 
evidence in a cause relative to money is not 
so dangerous in its tendency, viz. in the way 
of example, on the side of the defendant as 
on the side of the plaintiff. The reason is, 
that in the character of a defendant, as such, 
a man has not in his own power the means of 
increasing the number of his suits at [deasure: 
on each occasion, whether the suit to which 
he is party take place, depends directly at 
least, not upon himself, but upon another 
person, the plaintiff. By his falsehood, the 
utmost he can hope to do, is to exonerate 
himself from the single particular obligation 
wliich another person, in the character of 
plaintiff, seeks to impose upon him: — in the 
character of defendant, so long as he confines 
himself to that character, it is not in his power 
to impose any sort of obligation upon anybody 
by any succeeding falsehoods, whatever his 
success may have been in the first. 

On the contrary, if on the part of a plaintiff 
coming forward as witness in his own cause, 
false testimony obtain credit, and the fraud is 
thus crowned with success (though the mis- 
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chief of the first order — the mischief pro- 
duced by the falsehood in the individual case 
in question — be no greater in this case than in 
either of the others,) the mischief of the se- 
cond order, the mischief in the way of danger 
and alarm, is much greater : since, in the 
character of plaintiff, the number of causes 
it may happen to a man to be concerned in 
depends altogether upon his own will and 
pleasure. 

If the matter in dispute be, or be alleged to 
be, equally within the cognizance of the plain- 
tiff and the defendant, whatever illusion the 
testimony of the plaintiff might have been in 
danger of producing will have the testimony 
of the defendant to counteract it: if, in this 
case, testimony be in any part opposed to 
testimony, on which side soever truth is, that 
side cannot but be supposed to possess a na- 
tural advantage. 

If the testimony given by the plaintiff in 
his own behalf find* opposed to it the testi- 
mony of an apparently uninterested witness, 
truth must be very apparently on the side of 
the party witness, if the persuasion produced 
by it be an overmatch for the prepossession 
which evidence so circumstanced can scarcely 
fail to excite. 

If on the side of the plaintiff there be, be- 
sides his own testimony, that of a non-litigant 
witness, truth and justice have everything to 
gain by the examination of the plaintiff him- 
self, and nothing to lose by it. Suppose the 
testimony on this side correct and true, the 
confirmation given to the statement of the 
uninterested witness by that of the party 
cannot but add more or less to the satisfiiction 
of the judge. Suppose the testimony men- 
dacious, the chance of a contradiction be- 
tween the two conspirators is a chance over 
and above what the case would have afforded 
had the testimony of the plaintiff been ex- 
cluded. 

The case in which the testimony of a 
plaintiff in support of his own demand, sup- 
posing the testimony wilfully false, appears to 
have the fairest chance, is where, upon the 
face of it, the fact not having come under 
the cognizance either of the defendant, or of 
anybody else but the plaintiff, the supposed 
false testimony of the plaintiff has neither the 
testimony of the defendant nor any other tes- 
timony to contradict it. But in this case it 
is provided, that though by the supposition 
the defendant has it not in his power to give 
any specific testimony, whereby the force of 
the plaintiff’s testimony may be combated, 

yet it should be matter of obligation as 

well as right on the part of the defendant, 
after hearing the plaintiff’s testimony, to de- 
clare whether he himself gives credit to it — 
whether he decidedly believe it — decidedly 
disbelieve it — or remain in doubt. If he be- 
lieve it, 80 may the judge with still less dif- 


ficulty ; — if he be in doubt, doubt from such 
a quarter may in the mind of the judge afford 
some confirmation of the plaintiff’s testimony. 
If the defendant, decidedly and firmly, can 
take upon him to say that he disbelieve it, 
and no confirmation come in aid of it from 
any other source, personal evidence or real, 
direct or circumstantial, there seems little 
likelihood that the judge should suffer his 
decision to be governed by such scanty and 
suspicious evidence. To testimony thus cir- 
cumstanced, it will oftener happen to be dis- 
believed when true, than to be believed when 
untrue. 

The force with which a sinister interest of 
the pecuniary class acts upon the mind may 
he the same, whether it be ceitain or con- 
tingent — acting on both sides, or actingonone 
side — acting upon the witness singly, or acting 
upon him as one of a Jiody of men an^'liow com- 
posed, — a private partnership, a joint-stock 
company, a set of persons taxed in conjunc- 
tion for certain purposes, such as the parish- 
ioners of the same paiish. In these several 
cases, the interest in question is but the frac- 
tion of an interest: — but a fraction of one 
sum may be equal to the whole of another. 

'Fhe prospect which an only son has of suc- 
ceeding to the estate of his father, the estate 
not being settled upon the son, is but a con- 
tingency: but between the force of an interest 
created by such a piospect, and the force of 
an interest created by an estate to the same 
amount settled upon the son, it cannot reason- 
ably be supposed that in effect there should 
be any material difference. In the money 
market, interests called contingencies have 
their price as well as those which aie called 
certainties. 

If by a decision in favour of the plaintiff a 
witness would gain twenty pounds, while by 
a decision in favour of the defendant he would 
gain but ten pounds, the force of the interest 
by which his testimony is drawn to the side of 
the plaintiff is e^fual to a force of ten pounds. 

If upon the decision in the cause on which 
the testimony of a witness is to be given, a 
joint-stock company, with a million for its 
capital, in which he has a thousandth share, 
has at stake a sum of ten thousand pounds, 
the force of the interest by which his testi- 
mony is drawn to the side of the company is 
equal to a force pf ten pounds. 

Of a quantity of pecuniary interest repre- 
sented by any given sum (say £100,) the 
force will be in a prodigious degree different, 
according as the result of the decision to the 
witness will be gain or loss to the amount of 
that same sum. The suffering produced to a 
man by a loss to any given amount, is much 
mor^ than equal to the enjoyment that would 
be produced by gain to that same amount. 
If a man who has £400 gain £200, his for- 
tune after the increase is to his fortune before 
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the increase, but as 6 to 4. If a man who has ject to the action of any sinister interest, in 
£600 lose £200, his fortune after the loss this respect the tendency of the operation is 
is to his fortune before the loss, but as 4 to 6. fallacious. 

If a man who has £400 gain another £400, Interest in the present instance — pecuniary 

his condition after the increase is not very interest — is created either by hope of gain 
high : — if a man who has £400 lose the £400, or fear of lo»s. 

his condition after the loss is as low as it ever Hope of gain is the most common case, — 
can be. When a man who had originally £400 the witness, for example, to a will, having a 
receives a gain of £400, his fortune is still legacy depending on the validity of the will, 
capable of receiving accession upon accession In this case, two expedients have pjcsented 
without end : but when a man whose original themselves for the dealing away of the inte- 
fortune was £400 has lost £400, there IS no rest: — 1. One is, the putting the witness 
room for any further losses. in possession of the expected good, the legacy. 

A pecuniary interest to act in tlie character In tins ( ase, lie has no longer anything to gain 
of a cause of laKehood upon the mind of the by the conrnina»K)ii of the will: and is ii 
Witness, and tlienee upon the testimony he ex- eonseqiieiiee 1 1 putt’d dear from the action of 
hibits, must be in existence at (he vtsy time any sinister interest, 2. Another is the cn- 
in wh’ch he is occupied in the delivery of such gaging him to give up liis right to receive the 

testimony: tlie good or evil dependent on expected good, the legacy. In this case, ho 

the decision for which his evidence is to fur- has no longer any as^i^tanee to hope for from 
nish or help to furnish a ground, must be still the law towaids the obtainment ot the ex- 
in prospect and not in possession at the time, pected good, the legacy . — arid in this case 
WhetluT at the time at which the fact in also, is m consequence clear from the 
question presented itself, or is supposed to action of any sinister interest. In this case, 
have presented itself to liis cognizanee, the the provision of the law would be but incom- 
interest were or were not then in existence, plete, nor would it extend to all the cases 
makes to this purpose no material difFerenee. which tlie expc'dieiit was intended to embrace, 
Althougb the interest were in existence, and if the extirpation of the interest depended 
liis affections consequently exposed to tlie upon the acceptance of the oflei made by the 
action of it at the time, yet if at tlie time of witness to get lid ot it. The mere oiler has 
giving his testiiriony that interest be no longer accordingly been deemed sutlieient, whether 
in existence, its action on his atfections is at accepted or not accepted: — care lieing taken 
an end — his testimony is no longer e\po^ed to enael, that after an ofler to this effect, 
to be intluenced by it. Although at the time wlietliei the oifoi bv' accepted or not accepted, 
when the fact piesented itselt to his eogni/- liis right to compel the payment of the money 
ance, the interest were not then in exi'^tenee, or money’s woitli shall be equally at an end. 
nor his affections accordingly exposed to the If, however, it be leally supposed, that by 
action of it, yet if at the time ot giving his any such mechanioal process the imiid of man 
testimony the interest be in existence, and his can really be cleared ot interest, or that the 
affections exposed aecoi dingly to the action of sccuiity fur truth, for the absence of incor- 
it, his testimony is as much or nearly as much rectness and mendacity, is after the peitorm- 
exposed to be intluenced by it, as if it liad anee of any such <*erem()ny in any considerable 
already been in existence at the time when degree gi eater than before, the supposition 
the fact presented itself to his cognizance. will upon examination be found delusive. 

Where, by the rules of la^/, pecuniary intc- Against simple ineoiTeetne‘*s it will be found 
rest would operate in the way of exclusion — of little or no use. Against inendacit v — 
and to get rid of the objection, and render the against wilful pcijury, — it will be found of 
witness admissible, expedients have been cm- no use at all. 

ployed for extinguishing the interest, and Mendacity — wilful perjury — out of the 
thereby neutralizing, as it were, the mind of question, any departure from the line of per- 
the witness, by causing it no longer to be ex- feet correctness, of ab-olute truth, can have 
posed to be acted upon, as supposed, by any no other cause than that of bias. Whatever 
such sinister force, — so far^s consists in the deviation from that line may take place in his 
opening of a source of information which testimony, the witness himself is not sensible 
would otherwise have been sealed up, and of any such deviation: if he be, so far ns he 
thereby preventing the undue decision orde- is, so far is his testimony mendacious, and 
Tiial of justice that for want of such iiifor- himself a perjurer. In this case, whatever 
Illation might have taken place, the practice may have been the state of his mental facul- 
tindeniably appears to be useful and desirable, ties in relation to the facts in question, — his 
and conducive to the purposes of justice. But perception — hisjudgment — his memory, be- 
if on any occasion the effect of it be, as it na- fore the operation, it does not seem natural, 
turally enough will be, to withdraw the xesti- that by the operation any very determinate 
mony in question altogether fro'm suspicion, or natural alteration should be produced, 
and cause it to bj regarded as no^onger sub- But, suppose the bias previously existing 
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and in action, and suppose the legal process 
to have cleared away this sinister interest, 
this cause of aberration, from the line of 
truth, — there remains another, which it is 
not in the nature of it to clear away, and 
of which the action will naturally be more 
powerful than that of the bias itself. This is 
his regard for his own character, — for his own 
reputation in respect of veracity, — his sen- 
sibility to the pains of the moral sanction. 
Before the time and occasion for the pertorm- 
ance of this legal ceremony can have taken 
place, he will almost always have given his 
statement of the affair : — it is from this state- 
ment alone that in general the party who has* 
an interest ill the restoration of the testimony 
can obtain that information from which his 
inducement to put in practice the expedient 
for the clearing away the objection was de- 
rived. But having once given his account of 
the matter, the witness is concerned, in point 
of reputation, to abide by it : were he to 
depart from it in any considerable degree, 
what he has to lose by such d('parturc is ««o 
much of his reputation as is at stake: what 
he has to gain by such departure is nothing 
at all. But as it is with mechanical, so is it 
with human action : to command it, any the 
least particle of force is sudicient, so long as 
there is nothing to oppose it on the other side. 

In the case of mendacity, the notion of the 
supposed (‘xtirpation of the hinister interest 
will be found equally delusive. Whatever 
interest it was that gave birth to the menda- 
cious design, that interest will not be found to 
have undergone from the piocess any material 
change. It will be found, either that the self- 
same interest will be found still to continue, 
or that another interest, or group of inte- 
rests, equally efficient, have been substituted 
in the room of it: and, at any rate, the inte- 
rest that respects reputation will be found to 
apply alike to this case as well as to the other. 
Saving the extraordinary and not to be looked 
for case of unboiight and thankless perjury, 
for the benefit of somebody eEe, mendacity, 
on the part of a non-party witness, all profit- 
seeking mendacity, — supposes conspiiacy, all 
conspiracy supposes confidence. But whatever 
be the ground or cause of confidence, it is not 
in the power of any such mechanical proce^s 
as that in question to destroy the confidence, 
or take away the inducements, whatever they 
may have been, that led to the performance 
of the criminal engagement. After the ope- 
ration, and so far in consequence of it, it may 
happen to the conspirators to deceive one 
another ; but so it equally might, had no such 
operation been performed. Moreover, so long 
as the conspiracy, and the confidence which is 
connected with and necessary to give birth to 
it, lasts, the employment of these expedients 
will be among the necessary, or at least the 
natural fruits of it. If without the employ- 


l.V) 

ment of one or other of these expedients, the 
law excludes the testimony in question, the 
employment of one of these expedients is 
necessary to the purpo'je of the conspiracy. 
If, although the testimony be admitted, the 
tiustwortiiiness of the witness be looked upon 
as increased by the extinguishment of the inte- 
rest, the expedient of the apparent extinguish- 
ment of the interest is a measure that may be 
regarded as the natural fruit of the conspiracy, 
though not absolutely a necessary one. 

In the above considerations, the efficient 
cause of the interest is supposed to be the 
expectation of gain, and not the apprehension 
of loss. Such in fact accordingly is the most 
common case: — because the acquisition at 
stake being most commonly not yet in pos- 
session of eitlier : both have something to 
gain by the event of the suit, neither have 
anything to lose. The opposite case, how- 
ever, is not impossible, even on this side — 
the plaintiff’s side — of the cause. For if the 
gain to be made by the false witness be not 
too great for the pocket of the suborning 
plaintiff, it may happen that the witness takes 
ins I'u^'inent in the first instance, under the 
condition of returning it should the decision 
be adveise: — and in this case, the efficient 
cause of the interest takes the shape of the 
apprehension of loss. 

But theie remains yet another case that 
may happen; viz. that the side which gives 
birth to the mendacious conspiracy is the de- 
fendant’s side : — in this case, the property at 
stake is already in the hands of one of the 
conspiiators — the principal in the business, — 
and the fund being already in hand, there will 
be no more difficulty, but rather less, in paying 
him before the termination of the suit th;ui 
afterwards. 

One case indeed there is, in which the 
effect of the process may be to produce a con- 
fidence which is not unmerited. This is where 
a witness to the transaction, being entitled to 
an emolument arising out of it — say as be- 
fore a witness to a will entitled to a legacy 
given by the will — comes forward of his own 
accord, and gives up his own just claim, lest 
other claims — claims of more importance, 
and which he knows to be just — should be 
defeated. 

But, in the first place, if the man of pro- 
bity in question think fit to make this sacri- 
fice of his own to other interests (understand 
pecuniary interests,) he is at equal liberty so 
to do w'ithout any detersive process, as under 
and in consequence of it. The interest in 
question, if it be not rendered by the law a 
ground of exclusion, is at any rate rendered 
by the nature of men and things in a certain 
degree a ground of suspicion: — if impelled 
by tlfe same honourable motives in this case 
as in the other, he choose not only to gain 
admittance for his testimony, but in this way 
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to augment its force, there is nothing to pre- ment in any line, and a person supposed to be 
vent him. able and willing to promote his advancement 

In the next place, what in this case is the in that same line, is a relation of much the 
effect of the operation in question upon the same nature in this respect as that between 
whole body of rights at stake taken together? dealer and customer ; though the ground of 
If it confirm one set of rights, it destroys expectation not being so open to sense and 
another : — if it confirm the rights of a man distinct observation as in the other case, the 
or set of men taken without distinction, it nature and strength of the interest does not 
destroys the rights of a man, who by his ge- so distinctly exhibit itself to view. It is in 
nerosity has been manifested to be a man of nature and degree of course as diversified, in 


superior probity and desert. 

In this case, then, itluis no other effect than 
what deserves to be regretted. And upon 
the whole, if it really clear away any interest 
at all, it does not clear away any sinister 
interest ; if it clear away interest in any case, 
it is in such cases, and such cases only, in 
which that interest had no sinister influence. 
Its effects, therefore, upon the whole, are 
reducible to these two: either to the pre- 
judice of a man of extraordinary probity, 
it deprives a man of his rights without any 
benefit to truth and justice ; or in favour of a 
witness of ordinary mould is productive of an 
ill grounded confidence — producing in favour 
of the testimony so vamped up, a degree of 
confidence beyond any that properly belongs 
to it. 

CHAPTER V. 

SITUATIONS. 

To the different situations, relations, and 
conditions in life — public and private, poli- 
tical and domestic — several different sorts 
of interests either singly or forming different 
compounds, are apt to be attached. 

1. A ceitain species and degree of fnterest 
may be produced, and is very (’ommonly pro- 
duced, by the relation between customer 
and dealer. The action of that interest will 
be more or less strong, according as the 
dealings are more or less extensive, more or 
less regular and established, down to puiely 
casual. Let them be extUiisive to a certain 
degree, regular toa cert«ain degree, — and nei- 
ther of them an uncommon degree — the profit 
to the dealer may in the way of interest ope- 
rate as a sort of annuity, subject to increase 
or decrease with the prosperity of the cus- 
tomer, and thereby dependent on the event 
of the cause. 

If, as a cause or conseqy,ence of this rela- 
tion in the way of fieciiniary interest, a rela- 
tion of friendship, sympathy, and good will, 
more or less warm, should happen to have 
taken place, here are two distinguishable spe- 
cies of interest combined in one. 

2. The relation betw'een protector and pro- 
tege,* between a person seeking advance- 

• The French word prottge is nearly adopted 
into the English language. There was the most 
urgent want of it. The word patron, which used 
to serve for protector, has no correlative to it : 


tlie first place, as the aggregate group of pro- 
fit-seeking occupations; — as diversified, in 
the next place, as the ways in which in each 
occupation it may be in the way of one man 
•to serve and help another, arc diversified. 

Here, as in the case of tlie relation between 
dealer and customer, the relation of sympathy 
and good will — with the interest created by 
that relation — is at any rate a very frequent 
accompaniment to the purely pecuniary re- 
lation; — though owing to the tyranny, to 
the imputation of which one side of the rela- 
tion, and the insensibility and ingratitude, to 
the imputation of which the other side is ob- 
noxious, not a neces‘'ary and inseparable one. 

S. Another interest of the same kind in 
both respects, is that which attaches to the 
relation between master and servant: mean- 
ing hired servant. So long as it subsists — 
unless where the determination of it is de- 
cided upon — desire of retaining, apprehen- 
sion of losing, p(*cuniary advantage, will be 
certain accompaniments ; sympathy and good 
will on the part of the servant as toward the 
master, a natural accompaniment, though 
unhappily not an inseparable one. The in- 
terest, simple or compound, produced by it — 
the magnitude of the interest, will in both 
branches of it be susceptible of an indefinite 
multitude of degrees, according to the rela- 
tive magnitude of the emolument, multiplied 
by the probable duration of it, as dediicible 
from the past duration or from other circum- 
stances. It will be influenced by the nature 
of the service, whether domestic or in any 
line of profit-seeking occupation : by the rank 
of the servant in the service, in the case of a 
service comprehending ditTerent ranks. 

4. In the interest which attaches to the 
relation between master and bond- servant, 
including that between master and apprentice 
(of which last, the apprentice is the species 
which makes the greatest figure,) the interest 
which attaches includes the interest which 
attaches to the relation between master and 
hired servant, with the addition of all the 
hopes and all the fears of which the coercive 
power attached to the superior condition can- 
not but be productive. So far as fears are 
concerned, the additional interest with which 
this relation is pregnant, may be referred to 

client^ the correlative to pair onus in the lan- 
pu^e of ancient Rome, is not so in that of Eng- 
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the head of self-preservation ; viz. as against 
the punishments which at all times, and on 
all occasions, howsoever moderated by law, 
or morality, or humanity, it is in the power 
of such n)aster to inflict. 

5. In the interest, which in the instance 
of the child attaches to the relation between 
parent and child, are included all the interests 
which attach to the relation between master 
and apprentice, but all of them naturally ex- 
isting and acting in much greater force. To 
these are added, as peculiar to this relation in 
contradistinction to the other, the two addi- 
tional interests created by family attachment, 
and the hopes and fears attached to the j)ro- 
spect of succession, i. e. to the prospect of 
succeeding to the property, or to a share in 
the property of the parent, on the occasion 
of his decease. 

6. The interest, which in the instance of 
the parent attaches to the same relation, 
contains but one or, two of the elementary 
interests of which the compound interest in 
the last preceding case is composed — a spice 
of sympathy and good will, heightened by a 
spice of family attacliment. Yet in so much 
higher a degree do these ellicient causes of 
partiality exist in this case than in the other, 
that the infciiority in number is conmionly 
•more than compensated tor by tlie sui)eriority 
of force. Though in point of meie self-re- 
garding pecuniary interest, the profit or lo^s 
redounding indirectly to the child from piolit 
or loss accruing to the parent, is much more 
determinate than the profit or loss redounding 
indirectly to the parent from profit or loss 
accruing to the child, yet such, it is generally 
understood, is the siqieriority of partiality 
created in the latter case from natural affec- 
tion, — from the emotion of sympathy and 
good will, created and kept up by the view 
of the physical relation, — that as far as bias 
is concerned, the testimony of the parent is 
full as liable to be warped in favour of the 
cause of the child, as the testimony of the 
child in fiivoiir of the cause of the parent. 
So fallacious would be the result, if interests 
were to be merely counted, without being 
fliily weighed. 

Yet according to the rules of judging esta- 
blished among lawyers — I mean English law- 
yers — the partiality of the father or mother 
to the child is too slight to furnish a ground 
for the exclusion of their testimony : — while 
in the estimation of the same sages, the par- 
tiality created by the expectation of a sixpence 
is so irresistibly poweiful, that no testimony 
exposed to so dangerous a cause of seduction, 
ought so much as to be heard. What would 
be the reflection of a mother, if, when clasp- 
ing her child to her bosom in a fit of maternal 
fondness, she were to be informed that she 
did not care sixpence for her darling, and that 
this had been settled of thought and study, 
VoL, VI. 


from an opinion derived at a vast expense 
from the experience of ages by the sages of 
the law? 

To the Chinese, who, without his under- 
standing any more of the country and its in- 
habitants, should hear speak of a nation in 
which this strength of paienlal aflection was 
so perfect a secret to the mandarins who go- 
verned it, an easy mode of solving the enigma 
would present its(df. “ I see how it is in that 
country,” he would say to himself: “ eunuchs 
are there the only lawyers.” lie would little 
suspect the real truth of the case, which is, 
that in every lawyer there are two men — the 
man of flesh and blood, subsisting such as na- 
ture formed him, and the man of law, such as 
he has been fornied by a set of scientifle rules ; 
that the man of Hesh and blood may in point 
of intclbgcnc<; be below, or upon, or about the 
eonimon level as it may happen ; but that the 
man of law is to be found constantly at a pro- 
digious degree below it — has at a prodigious 
expense of tliought and study succeeded in 
fixing himself at an unfathomable depth below 
it. Tljat between tlicse two men, though in- 
closed in the same wrapper, there is no more 
comm unication than between the outer and 
inner surfaces of a Leyden phial ; and that the 
weakest of them all is never so unwise in 
his own gcneiation, as to govern himself in 
flic inanagt'inent of his own concerns by the 
rules by which he has been pleased to guide 
himself in the disposal of otlier people’s. 

7. A group of interests the same in species 
as those which, on the part of the child, are 
pioduccd by the relation between parent and 
child, will on the same part be produced by 
the relation subsisting between the child and 
any of those other kindred, who after the 
decease of the parent, or even during his 
lifetime, may be considered as a sort of sub- 
stitutes or representatives of the parent — . 
the grandfather nnd giaiidmother, the uncle 
or aunt, tlie elder brother or sister, and so on. 
To each of thesi^relationships a group of inte- 
rests is attaohecr, and therefore, of causes of 
partiality, the same in species as those which 
attach in the relationship between parent 
and child, varying only in degree. As far as 
can he determined by general rules, the in- 
terest will naturally be regarded as less and 
less strong, — the cause of partiality conse- 
quently less and less powerful, the more 
remote the relalionship, the faither off the 
superior relation who represents the parent 
is removed in the line of natural relationship 
from the person he thus represents. This 
criterion, however, which in the character ot 
a general criterion is no otherwise good than 
inasmuch as the nature of things does not 
afford a better, is liable in each particular 
ins^rice to' be rendered incorrect, and if 
blindly adopted, fallacious, by an endless va- 
riety of causes. 

L 
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Between the vice - parent and the vice - 
child (if the expressions may be allowed,) the 
connexion will be stronger aftej: the decease 
of the parent than during his life. Why? 
Because the frequency of the occasions which 
the junior relation may have for the protec- 
tive services of the senior relative will natu- 
rally be increased by the removal of him to 
whose protection recourse would naturally 
have been had in the first instance. 

Identity of sex is another circumstance by 
which the justness of any inference deduced 
from the mere circumstance of priority in the 
line of relationship would be liable to be dis- 
turbed. Age in the instance of both parties, 
but especially in that of the junior relation, 
the child, is another. Both parents dead, the 
child in infaney, the services of a grand- 
mother on either side may for a time be more 
immediately useful, whatever be the sex ol 
the child, than those of* a grandfather. As 
the child advances in that career in which 
the difFererice between sex and sex grows 
every day wider, the services of a grand- 
parent of its own sex will be moi c .mid more 
valuable, in comparison of those of the op- 
posite sex. But by the infinite diversity of 
varieties of which the inteiior eircumbtances 
of families are susceptible in respect of oc- 
cupation, habits of life, pecuniary wants and 
pt’cimiary means, the operation of even these 
causes of disturbance is susceptible of a vast 
variety of other disturbances. 

[fill the instance of any such senior rela- 
tion, the legal power annexed to the condi- 
tion of guardian should have come to be 
siiperadded to tiie natural bond of attach- 
ment and partiality constituted by natural 
relationshi[), an attachment which otherwise 
would have been tlie weaker, may, in virtue 
of this reinforcement, become the stronger. 
Invested thus with the authority of a father, 
an uncle may be a person of more impor- 
tance in the eyes of a niece, than even her 
grandmother on either side the aunt to her 
niece, or even her iiepliew, than a grand- 
father on cither side;* — and soon without 
end. 

Even in the case of that source of infer- 
ence, the conclimion derivable from it may 
he disturbed by the circumstance of place of 
abode. If the house of the guardian relative 
be the abode of the ward, then this cause of 
disturbance has no place. But if tlie ward 
have for his or her ordinary abode, the house 
of some other near relative, while the per- 
sonal intercourse with the guardian relation 
is unfrequent, or altogether wanting, the 
truth of any inference pronouncing superior 
strength of partiality from the mere circum- 
stance of guardianship, must be manifestly 
precarious. ^ 

Even of the merely casual relation or con- 
nexion between the person whose testimony 


is called for, and the person on whose behalf 
it is called for—even of so slight, flimsy, and 
fugitive a connexion as it might seem to be, 
the influence, in the character of an etficient 
cause of partiality and bias, has in experience 
been observed to be far from inconsiderable. 

This interest appears in species to be much 
the same as that which in the case of a more 
permanent connexion engages the affections, 
and good wishes, and partialities of the />ro- 
tector on the side of the proteye. It is com- 
posed of the love of reputation, of the love 
of power, and of an emotion which grows out 
of the love of power — sympathy towards the 
individual who gives occasion for the exercise 
of it. The service which the party stands in 
need of at the haiuK of the witness is a ser- 
vice of more or less importance, .according to 
the importance of the interest at stake upon 
the event of the suit ; at any rate, of no incon- 
siderable imj)ortaiice. In the case of an indi- 
vidual belonging to the [nferior classes, that 
is, in the case of the great majority of the 
whole number of individuals in every com- 
munity, a seivice of this sort is of such im- 
portance as to raise the importance of him 
who is called upon to render it, in his own 
eyes : — on an imjiortant theatre, he becomes 
an netoi in a scene of real life ; — in the parly 
who invokes his assistance he beholds a sort 
of expectant dependent, whose fate hangs in 
some sort upon his service; — and in a case 
where corruption and ciiminal consciousness 
are out of the question, he finds his character 
held up in the eircle of hih acquaintance in a 
favoiir.able and honourable point of view, by 
the certificate of veracity implicitly contained 
in the demand thus made upon him for the 
exercise of that virtue.’’ 

* In the language of the English law, a wit- 
ness whose gooil wishes are looked upon as being 
in favour ot the jiarty by wlioiii his testimony is 
called for, is called a willing witness : one whose 
wishes are lookc<l upon as being adverse to that 
side, an unwilling witness. 

Addressing myself once to a friend whose ex- 
perience was such as in the case in question was 
calculated to stamp a particular value on his esti- 
mate, I asked him what, if he were obliged to 
assign a proportion, would be the proportion be 
should name as between the number of willing 
and thenumberof unwillingwitnesses. Afterdne 
reflection, the answer was, the proportion of 30 
to 1. The conjecture of another was 20 to 1. 

It would, how'ever, be a great mistake, if the 
inagnitiule of this ratio were to be imputed to no 
other causes than those mentioned in the text. 
Three or four other causes require to be taken 
into the account : one of these universal and per- 
petual in its operation; the other arising more 
particularly out of the actual state of the English 
law : — 

1. Among the several indications which have 
been mentioned, though far from being the only 
one, as leading to the discovery of evidence, one 
is the information expressly given, or free con- 
versation used on the subject, by the percipient 
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Thus much for the case where the group 
of naturally associated interests are supposed 
to be all Active, and all clubbing their re- 
spective influences in the character of causes 
of partiality, on the same side. But all fa- 
milies are liable to become theatres of dis- 
sension; and by every instance of dissension, 
one or more of these naturally-associated and 
conjunctly-acting interests may come to be 
thrown out of the group. 

The inference from connexion, natural or 
civil, permanent or casual, to partiality, will 
appear still more plainly to be in fault, where 
the circle of the same family includes both 
parties in the cause. The affections, and 
thence the testimony of a witness, may in 
this case be drawn toward the side of the 
plaintiff by one species of interest — towards 
that of the defendant by another ; towards 
the one by pecuniary interest — towards the 
other by sympathy and good will: or even to 
each by an interest of the same species, ajul 
in a degree altogetiier indeterminate in either 
case : — to each by expectation of pecuniary 
benefit, to a value on one side, or on both, 
altogether unsusceptible of li»][uidation. 

A consideration in all these cases, manifest 
even to the most superficial glance, is — how 
inconsiderable and infallibly inenicient a cau^e 
of bias and partiality the assurance of this or 

witness himself. In this case, the actual and 
direct information sjiontaneously given is a 
scarcely ever failing indication ot good will al- 
ready entertained by the informant towards the 
party to whom the intormation is thus voluntarily 
communicated. Even where no such direct anil 
purposed communication takes place, but the 
information comes round to the party through a 
course in some measure accidental, by repetition 
of the casual conversation of the witness in which 
it originates, the freedom and publicity of the 
discourse is at least a mark of the absence of 
ill will ; — inasmuch as, in case of a disposition of 
that adverse kind, strict silence would he pre- 
scribed by it, and every word that could be ex- 
pected to transpire would be an act exercised in 
opposition to the supposed wish and purpose. 

2, Another cause is, that so far as a man has 
his choice of witnesses, — and that, of the persons 
who are pointed out to him by their respective op- 
portunities as likely to have obtained such per- 
ceptions as, with relation to the facts in question, 
have rendered them percipient witnesses, — such 
and such alone will naturally be called ujion by 
him to come forward in the character of deposing 
witnesses as he expects to find well disposed, or 
at least not ill disposed to his side of the cause. 
But so long as they are not ill disposed, if, before 
they are thus called upon, they were but neutral, 
the tendency of the cause already above noticed 
is, as is there observed, to render them favour- 
able, to range their wishes and partialities on his 
side. 

3. The case is the same, so far as the choice of 
witnesses results from the choice of facts. Among 
the evidentiary facts which the cause furnishes, 
such and suen alone will naturally be endea- 
voured to be established, the evidence of which 
presents itself to a man as likely to operate in 


that certain but limited sum, expectant upon 
the event of a cause, upon the determination 
of it in favour of this or that one of the par- 
ties, say the phiintitf, must frequently be, in 
comparison of the opposite interest created 
by the apprehension of forfeiting the good will 
of the other party in the same cause, when 
upon that good will depends a train of ser- 
vices, till then counted upon as certain, to a 
value some number of times greater than 
tliat of the money to be gained. A point suf- 
ficiently manifest in this case is, that if pre- 
sumption of partiality, as deduced from in- 
terest, even pecuniary interest (were there 
no other species of interest,) were a proper 
ground, not merely for directing a watchful 
eye upon the testimony of a witness, but for 
shutting the door against it altogether, it is 
rather on the side of the defendant than on 
the side of the plaintiff, that testimony so cir- 
cumstanced should he forbidden to Ix' pro- 
duced. 

All things considered, it will be found, that 
fiom the countenance of a man, and the tone 
and turn of his answers, indications much 
more instructive will generally be obtainable 
in regard to the state of his alfcctions, consi- 
dered as liable to operate on his evidence as 
a cause of bias, than from aiiy such superficial 
marks as can be afforded by any exterior re- 

favour of the principal fact which the nature of 
his claim engages him to establish. If in this 
way this or that f act appear to make against him, 
he will turn aside from it, and leave to the other 
side the bringing forward that fact, with the evi- 
dence by which it would be established. 

4. A cause particularly connected with the ac- 
tual state of English jurisprudence, is the want 
of the means of commanding the testimony of 
unwilling witnesses, of witnesses whose possession 
of the required facts is inferred from their situa- 
tion at the time in question ; in a word, from any 
other source than information furnished directly 
or indirectly from themselves. The effect of this 
deficiency will be most readily and clearly per- 
ceived, by the observation of those cases to which 
it does not extendi. On the occasion of those pre- 
liminary examinations which have place in the 
case of prosetutions for such crimes as have been 
raised by the law to the rank of felonies, evidence 
of all sorts is brought forward as fast as the lights 
afforded by one witness serve to indicate the fur- 
ther lights that may be expected from another : 
and tlie testimony of witnesses, whose evidence 
being of the hearsay kind, could not with pro- 
priety be received into the mass of evidence on 
which the grounds of the decision are comwsed, 
may yet, in the character of indicative evidence, 
serve to bring to light the testimony of imrne- 
diate witnesses, who being ill disposed to that side 
of the cause wnich stood in need of their assist- 
ance, would not have come forward of themselves, 
nor would have been brought forward at all, but 
for the indication so obtained. 

But the greater the number of unwilling wit- 
nesses whicift are by the above or any other cause 
excluded, tfie greater of course must be the num- 
ber of willing witnesses, in proportion 
whole number brought forwara and examined* 
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lation or connexion, domestic or civil, natural 
or acquired, with all the interests attached: 
and that, although the influence of these ex- 
terior influencing circuin^tauces ouglit never 
to be ovci looked, yet neither ought it ever 
to bo implicitly relied upon as au indication 
capable of superseding the demand for look- 
ing out for such ulterior lights as may be de- 
ducible from the particular circumstances of 
each individual cause. 


CHAPTER VI. 

MAKESHIFT EVIUENCE. 

§ 1. CdfiiialJi) wrilten Fa'iiIcucc. 

1. Where, by a party standing in the came 
situation in point of interest, as the deceased’^ 
author of a casually written discourse — a let- 
ter or memorandum, a statement supposed to 
be applicable to the questibn of fact upon the 
carpet, — any such letter or memorandum is 
pioduced, the first care ot the judge ought to 
be, to put himself upon his guard against the 
characteristic fraud to which tliis species of 
evidence is exposed. He will inquire and con- 
sider whether it be or be not likely, that un- 
der the individual circumstances of the case, 
in the view of compassing an object whicli 
could not be compassed till after his death — 
such as the advantage of an individual or class 
of persons dear to iiiin, or the detiiment of 
an individual or class of persons odious to him, 
the author of the paper should have set him- 
self to fabricate false evidence — evidence of 
the falsity of which he himself was conscious 
— in consideration of the secuiity which the 
hand of death would by that time have af- 
forded him against shame and reproach, as 
well as against legal punishment. 

2. If, under the individual circumstances 
of the case, mendacity does not appear pro- 
bable, the next point for the consideration 
of the judge is — how far it may be probable 
that, under the same ciicuipstances, incoi- 
rectness and so far falsity on the part ot the 
statement, might be produced by the effect of 
bias. 

3. If the correctness of the statement do 
not appear to have been impaired either in the 
way of mendacity or by bias, another point for 
his consideration will be — whether the am- 
plitude of the statement may not have been 
narrowed to the prejudice of** either paity by 
omissions, designed or undesigned. 

4. To assist his judgment on the above 
points, the judge will take into consideration 
the relation of the writer in question to the 
cause upon the carpet ; viz. whether, had he 

* Deci'aiied.'\ For so long as he is living, the 
fraud cannot, upon the principles of this work, 
take place : the success of it being rendered ha*>e- 
les8 by the examination of the person in question 

viv$, voce upon oath. 
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been alive, he would have been a party to it, 
sole or in conjunction with other parties : and 
if not, whether, with reference to him or them 
who at that time could have been parties, or 
with reference to those who at the time of 
the cause ui)on the carpet are now parties, he 
would have been in any of the situations, as 
above eniiineiated, to which different inte- 
rests liable to act in the character of sinister 
interests are naturally attached. 

5. He will moreover consider, not who was 
tlie wTiter, hut who was the author, — not 
whose hand the writing is, but whose dis- 
course it is, — of who'^e mind the statement 
it contains is the expression. A written dis- 
course may be the discourse of a person other 
tlian he by wliose hand it was written, — 
either as being a transcript, a discourse tran- 
scribed mediately or immediately from an 
original writing — from a wiiting of which the 
wi iter was tlie author, — or as having been 
written from dictation, i. c. from the words 
as spoken, or fioni memory. 

6. If the plea assigned for the exhibition of 
the written casual evidence in question — the 
letter or memorandum — be, not death of the 
author, but peregrination, the danger of the 
characteristic baud will here likewise requiic 
to he considered: whether the memorandum 
or letter obtained from the individual in qiie.-.- 
tioii were not obtained from him, either in 
the expectation of his quitting the country 
of his own accord, or in consequence of a plan 
for engaging him to quit it after the furnish- 
ing of this evidence, or even in pursuance of 
an agreement alieady entered into with him 
for that purpose. 

7. The case may be, that the letter or me- 
morandum in question was not penned till 
after the comnumcement of the suit in the 
course of which the question arises, whether 
such letter or memorandum shall be received 
in the character of evidence. In this case, 
the judge may require the party by whom it is 
tendered to join with the adverse party in 
taking measures for the subjecting the testi- 
mony in question to the truth-insuring pro- 
cess, in its several features of oral examination 
— judicial scrutiny by the judge, cross-exa- 
mination by the adverse party or his agent — 
or such of them as the system of procedure 
established in the foreign country in question 
will admit of. And as a means of engaging 
him to this concurrence, will be the render- 
ing the accomplishment of the process in 
question a condition sine qua non of the ad- 
mission of this lot of evidence. 

8. In the same way, provision may be made 
by the judge for giving trustworthiness to a 
lot of written casual evidence, already in ex- 
istence before the commencement of the suit. 
Ill both cases, the lot of evidence in question, 
whether the substance of it be or be not ad- 
mitted in conclusion into the mass of ultimate 
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evidence, serves in the character of indicative 
evidence. 

9. If through poverty, the party by whom 
the written casual evidence is adduced be 
unable to join in the measures requisite for 
subjecting'it in the foreign country to the 
proper examination, it will rest with the judge 
whether to exclude it, or to receive it into 
the mass of ultimate evidence. But if the 
party by whom it is opposed offer to defray 
the costs of such examination at his own ex- 
pense, such offer ought to be .accepted, sub- 
ject to the measures necessary to be taken 
to prevent the other party from being defini- 
tively a sufferer by the delay, especially if it 
appear that the desire of the undue advantage 
to be gained by delay is the motive, or among 
the motives, by which such offer has been 
produced. 

10. Supposing the law on this behalf to be 
as above, and to be generally known and un- 
derstood, — the less the expense of examina- 
tion in partibiL^ erfiirnis, the less the probable 
expense of such examination, the less the 
jirobability of the characteristic fraud, in so 
far as concerns the party being at the expense 
of making it worth the witness’ while to quit 
his eoimtry for the piirpo!?e of fabricating such 
evidence. For, supposing th.it ex[)cnse in- 
curred, the design whicli on this supjiosition 
gave birth to the fiaudis frustrated. There 
remains the jiossilile case — that, knowing 
the witness to be about to go abroad on an- 
other account, the party may, without the 
nei’d of any such expense as aliove, have en- 
gaged him to furnish the makeshift evidence 
in question, taking his chance for the effect 
to be produced by it. 

§ 2. Ilearsay Evidence. 

Hearsay evidence, i. e. oral evidence of 
oral evidence: — oral evidence sanctioned, 
scrutinized, and cross-examined, of oral evi- 
dence not sanctioned, not scrutinized, nor 
cross-(‘xamined. 

1. In the case of heai’say evidence, against 
the characteristic fraud, the same vigilant 
precautions will tie requisite on the part of 
the judge as in the c:isc of written casual evi- 
dence. To this danger is moreover added that 
of unintentional incorrectness in the state- 
ment given by the deposing witness of the 
discourse supposed to have been uttered in 
his presence by the supposed percipient wit- 
ness. 

2. In the case of hearsay evidence of more 
than one remove, the judge will of course 
resort at once to the supposed percipient wit- 
ness ; — the attention of the judge, and 
through him of the partie*!, will of course be 
directed at once to the supposed percipient 
witness. Should he be at home and forth- 
coming, the occasion for applying to any in- 
termediately reporting witness or witnesses 


will of course cease : should he be in foreign 
parts, everything that relates to the provi- 
sional admission of his evidence, and to the 
purification of it, applies to this case, in the 
same manner as to that, where, between the 
deposing witness and the supposed percipient 
witness, theie is no supposition of any inter- 
mediate pen or tongue. 

§ 3. Evidence extracted in a mode other than 
the most advantnyeoHS. 

In this head of instruction, an apparent 
inconsistency will be apt to present itself at 
first view. It represents the legislator as sur- 
veying hi-^ own work, acknowledging its im- 
perfection^;, and siilfeiing them to continue 
unamended. Such and such are the different 
modes of extracting evidence that have been 
in use : of these, one only is properly adapted 
to what ought to be its purpose: as for the 
others, they are more and more unfit, in pro- 
portion as they recede from this only proper 
one. All these unfit ones I continue, not- 
withstanding their unfitness; and so doing, I 
now, instead of correcting the evil, proceed 
to appiise you of it, and put you upon your 
guard against tluir respective unfitness, and 
of the several degrees and causes of it. 

Upiyi a closer inspection, the inconsistency 
would be found partly real and partly only 
apparent : — 

1. In the first place, to abolish a few ill- 
grounded rules on the subject of evidence, is 
one tiling : to reform the whole system of 
procedure, is another thing. The former task 
would be comparatively short and easy ; the 
other, at best long and dilliciilt. The former 
task might be accomplished long before the 
other, or though the other were never to bo 
accomplished. 

2. Ill the next place, although a thorough 
reform were to be accomplished, and the iin- 
pcifect modes of exti acting evidence were 
all, as far even as the natuie of things per- 
mitted, all of them to give way to the only 
perfect one, stilFthe reform would operate no 
otherwise ilvAU in fnlin o ; — the masses of 
evidence that had been collected in the se- 
veral imperfect modes would nevertheless 
remain such as they were : they could not be 
regenerated and collected anew according to 
the perfect mode. 

3. In the third place, there are several cases 
in which, after everything that has been d^>ne 
in the way of reform, after the powers of re- 
formation have been exhausted, the judge is 
obliged to take up with evidence extracted in a 
comparatively imperfect and disadvantageous 
mode : — in which the evidence, such as it is, 
must continue to be employed by the judge, 
it not lying within the power of the legislator 
to cause it to be extracted in any less disad- 
vanfageons mode. For example, evidence ex- 
tracted causd alid, and the witness dead. 
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1, First case of suspicious evidence,* — the 
suspicion arising from its having been extract- 
ed in the course of another cause, between 
other parties. 

The ground of infirmity here arises from 
this circumstance, viz. that the party against 
whom the testimony is produced had no op- 
portunity of encountering it by other evi- 
dence. 

This ground will be stronger or weaker 
according to several circumstances : — 

It may be that the party, against whom 
the evidence was produced in the prior cause 
had exactly the same interest, or what comes 
to the same thing, an interest equally strong, 
to do \vhat was in his power to encounter it, 
as the party against whom it is produced in 
the case upon the carpet. And though the 
stakes should riot be so great, yet if in the 
prior cause the interest were adequate and the 
means adequate, i. e. if^ in the joint con- 
siderations of delay, vexation, and expense, 
there were nothing that was of a nature ca- 
pable of deterring or disabling the party from 
encountering the (widence, — from producing 
the counter-evidence, — the witnesses whether 
to the same fact or to the ulterior fact, ne- 
cessary to the purpose in this, — though the 
interest itself were less strong, the effect of 
it upon the conduct of the party in question, 
and thence upon the fate of tlie cause, would 
not in general be naturally ditfereiit. 

In this case, the only infirmity attending 
the extraneous evidence with ret'erouec to the 
purpose of the principal suit, is what results 
from this circumstance, viz. that a man can- 
not in general have the same contidenre in the 
exertions of another as he lias in liis owai. To 
the party it will accordingly be a^it to appear, 
that if in the prior cause the encountering of 
the evidence had fallen to his share, instead 
of that of the actual party in that c lusc — viz. 
the party against whom it was produced in 
that cause — his exertions might have been at- 
tended with moie success. At any rate, such 
is the observation which heVill naturally be 
disposed to bring forward as an argument 
against the competency of the credit of the ex- 
traneous evidence. But what weight is due to 
the observation will rest with the judge of 
fact to determine, consideration had of the in- 
dividual circumstances of the principal case. 

In this case, the supposition is, that in the 
principal case the means of encountering the 
extraneous evidence had been carried otf by 
death, or what is tantamount to death : for 
if not, the case affords no reason why the 
evidence should not be permitted to be en- 
countered: just as it might have been encoun- 
tered, if exhibited in the principal cause in 
the first instance, without having ever been 
exhibited in any prior cause. 

The present case, being the case in w^ich 
”*^o other cause is discussed in the MSS. 
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the objection against the lot of evidence in 
question is confined to the want of opportu- 
nity for its being encountered by other evi- 
dence, by the party against whom it is now 
produced, supposes it free from every other 
objection — from every other infirmity — and 
therefore extracted in the best manner, with 
the benefit of opportunity of cross-examina- 
tion consequently included. 

In this case, the circumstance which prin- 
cipally requires the attention of the judge is 
the danger of collusion. A case that may hap- 
pen, and that has sometimes happened, is — 
that by procurement or otherwise, by collu- 
sion with one of the parties to the principal 
cause, a prior cause has been exhibited for 
the express purpose of establishing as true, a 
statement which in reality was not true, and 
which would have been proved not to be 
true, had the evidence which the case afforded 
been adduced. Take, for example, the ease 
of a marriage, a will, or any other contract. 
Validating facts really took place, and these 
aie accordingly proved by testimony which 
has nothing of' untruth in it. But by other 
testimony, invalidating facts* would alsohave 
been proved: — by which invalidating facts, 
the testimony in favour of the validating facts 
might have been encountered, and the effect 
of it destroyed. This counter-testimony be- 
ing kept back, and kept back on purpose, the 
consequence is, that unless an opportunity be 
afforded of h'tting in the counter-evidence — 
the invalidating evidence — the marriage, the 
will, the contract, which was really invalid, 
must be deemed valid, and in that respect 
injustice be done. 

Such collusion will not be very apt to take 
place, unless it be in contemplation of an act 
of un wariness, real or supposed, on the part of 
the law, in rendering evidence thus exhibited 
ill a prior cause between one set of parties 
absolutely conclusive in a jiosterior cause be- 
tween other parties, the faculty of encoun- 
tering it not being allowed. Since in this 
case, so long as the percipient witness by 
whose testimony the fallacious testimony may 
be encountered and corrected, is neither dead 
nor tantamount to dead, such collusion would 
not attain its end. It is not, however, im- 
possible, inasmuch as if the only witness or 
witnesses by wdiose testimony the fallacy 
could be dispelled appear likely to be short- 
lived, the fallacy may in that event be inca- 
pable of being dispelled, and success may 
crown the collusive and dishonest enterprise. 

In the case of a plan of fraud of this de- 
scription, it is but natural that the party to 
whose prejudice it would redound, should 
himself be aware of it : but be this as it may, 
it is the duty of the judge to be upon his 
guard against it, and act accordingly. 

* For example — force, intoxication, orperma-* 
nent insanity. 
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CHAPTER VII. 

SCALE OF TRUSTWORTHINESS. 

For the purpose of displaying the several 
modifications of which evidence is suscep- 
tible, the simplest and most instructive course 
that can be pursued is — to take in hand, in 
the first instance, employing it as a standard 
of comparison, by reference to which all the 
other modifications may be explained, that 
one of the whole miin])er which upon scru- 
tiny, and even upon the first view of it, may 
be termed the best. 

This being premised — it will be in con- 
sequence of some determinate features of 
infirmity different in the case of every such 
species, that each of them will fail of coin- 
ciding with that one of them all which is the 
best. 

What, then, is the best species of evidence 
— what is that species which, in speaking of 
evidence in general, we have in view, when, 
to distinguish it from all others, we apply to 
it the epithet expressive of the highest degree 
of value with reference to use? To charac- 
terize it, in the first place, by the effect of 
which it is productive in the way of use, — 
it is that species of evidence which, in virtue 
of the natural constitution of the human 
mind, as certified by general experience, is 
productive of the strongest and most deter- 
minate degree of persuasion on the part of 
the mind to which it is presented. 

How then shall we recognise, and distinguish 
by inherent and fixed matks — by marks that 
do not wait to he imprinted by experience, 
that species which by the liglit of experience 
has been shown to be the best, the most 
persuasive — ^aud not only at the outset the 
most persuasive, but at the longrun the most 
instruetive — tlie least apt to give birth to 
erroneous decisions — to wrong conclusions? 

Ilap])ily, tlie species which, when consi- 
dered with reference to its elfeets, may he 
pronounced the safest as well as st longest — 
in one word, the best — is at once the most 
simple in its description, and that which pre- 
sents itself the most frequently in practice : 
and this not only in the practice of a civilized 
state of society, hut in a still more eminent 
degree in the original, which is as much as to 
say, the rudest state. 

For the comprehension of the best species 
of evidence when contemplated in this general 
and preliminary point of view, a few matters 
of fact of general notoriety will require to be 
brought forward, in a station correspondent 
to that in which mathematicians bring to view 
their postulates : — 

1. The first is — that concerning the fact 
itself, of which it is inquired whether it be 
true or no — whether the act, for example, of 
which it has been alleged that at a certain 
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time and place it was done, whether it was 
done or no — a statement given by any person 
affirming his having been an eye-witness of 
that fact, will be more persuasive, and less 
in danger of proving fallacious, than a state- 
ment by the same person affirming his having 
been an eye-witness of some other fact, from 
the existence of which the existence of the 
fact in question is thereupon to be inferred. 
In other words, and shorter — direct evidence 
is better than circumstantial — circumstan- 
tial is inferior to direct evidence. 

2. Another is — that concerning any fact 
whatever, a statement given by any person 
thereby declaring himself to have been an 
eye-witness of that fact will be more persua- 
sive, and in less danger of being fallacious, 
than a statement given by the same person 
declaring himself to have been an ear-witness 
of a discourse held by another person, where- 
by that other perscyi declared himself to have 
been an eye-witness of that same fact. 

In other words, and shoi ter, — the evidence 
of an eye-witness, or other immediate and 
percipient witness, is better than hearsay evi- 
dence — hearsay evidence is inferior to the 
evidence of an eye-witness or other percipient 
and immediate witness. 

3. A tliird is — that whore a statement of 
any kind, made by any person, whether in the 
character ol a witness or in any other cha- 
racter, is committed to wiitiiig, the writing 
itself to which such statement is so commit- 
ted in the first instance, will in the character 
of a true and correct representation of siieli 
statement, be less in danger of being falla- 
cious, and will as such be in general more 
satisfactory and persuasive, than any other 
writing purporting to be or designed to be a 
transcript of such original writing, and there- 
by to exhibit in the same order the same 
words: and this whether such transcript had 
tor the penner thereof another person differ- 
ent from the penner of the original writing, or 
even though it were the same person writing 
at another timef 

111 other words, and shorter, — in the case 
of written evidence, a transcript is inferior 
to an original. 

4. A fourth is — that all evidence is liable 
to produce deception, in virtue of certain 
causes of untriistworthiness to the opera- 
tion of which it is exposed according to the 
sources from wljerice the evidence proceeds: 
— ff that source be an object belonging to 
the class of things, i. e. to any other class than 
that which is composed of declarations or 
statements made by persons, then by a false 
colour assumed by or given to the appearance 
of such evidentiary things: — if that source 
be a declaration or statement made by a 
person, then by the action of some cause of 
abc%ration by which, no matter at present from 
what cause — say, for example, the influence 
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of some sinister motive — the declaration or 
statement given by such person has been 
made to deviate from the line of truth. 

In other words, and shorter, — all evidence 
is liable to be rendered false by the action of 
some cause or causes of deception or untrust- 
worthiness. 

5. The fifth is — that for diminishing the 
danger to which as above all evidence stands 
exposed, viz. the danger of producing decep- 
tion in the minds of those to whom it be- 
longs to judge, various expedients have been 
devised — say, for example, examination per- 
formed in some established mode under the 
eye of the judge — all or most of which are 
more or less employed under the system or 
judicial procedure in all civilized countries. 

In other words, for diminishing the influence 
of the causes of deception or untrustworthi- 
ness in evidence, the influence of certain 
powers and operations is. more or less relied 
on, and employed and endeavoured to be 
turned to account, in the character of securi- 
ties against deception in evidence, or say se- 
curities for trustworthiness in evidence : — 
whence it follows, that in proportion as the 
efficacy of the securities thus employed cor- 
responds to the intention with which they are 
employed, any article of evidence in relation 
to which no use or less use is made of the 
aggregate force of these securities, will be 
inferior to an article of the same sort, in re- 
lation to which that aggregate force is made 
the most of. 

If, again, the process by which the force of 
these securities against deception is applied 
to a lot of evidence be termed scrutinizing, 
or say scriitinization, proportion to the same 
effect may be expressed in terms still more 
concise by saying — evidence altogether un- 
scrutinized, or less perfectly scrutinized, will 
be inferior to the same evidence more per- 
fectly scrutinized. 

Thus fur as to such species or lots of evi- 
dence as, being compared one with another, 
are capable of coming into danpetition. 13ut 
between two large divisions which include the 
whole possible extent of the field of evidence, 
no competition, no choice, can take place. 
These are the divisions respectively denoted 
by the terms personal and real evidence. 

By personal evidence, I understand all such 
evidence as consists of discourse or language 
of any kind, uttered by any^beiiig belonging 
to the class of persons, — uttered by him, and 
containing or professing to contain any per- 
ceptien derived, or professed by him to have 
been derived by him from any matter of fact. 

By real evidence, I understand all such evi- 
dence as is not comprised under the descrip- 
tion of personal evidence: all evidence not 
tionsisting of a discourse held, or purporting 
thwhave been held, by a being belonging to 
<*lass of persons. 


CHAPTER VIII. 

BEST EVIDENCE, WHAT? 

The most advantageous mode of extracting 
and shaping evidence having been discussed 
as in the preceding chapter, we are now in 
some measure prepared for entering upon the 

question What is the best evidence ? Of the 

several species of evidence before enumerated, 
which is the best? Answer, in general terms, 
that which is most conducive to the ends of 
justice, to rectitude of decision in the first 
place — to rectitude of decision exclusively, 
— except in the cases, if such there be, where 
undue decision or non-decision would be a 
less evil than the expense or other vexation 
which might be the necessary attendant on the 
obtainment of the evidence by which recti- 
tude of decision would be insured. 

Another question : — To what purpose the 
inquiry what is the best species of evidence? 
Can any mass of evidencc'be in any case too 
great? — in any ease, can the grounds in which 
the persuasion of the judge reposes itself be 
too solid ? Suppose two pieces of evidence 
of different degrees of goodness, — can the su- 
perior goodness of the one, afford a reason- 
able ground for putting an exclusion upon the 
other ? Gold is more valuable than silver : 
but was that ever a reason to a man for re- 
fusing a mass of silver, when he could have 
it gratis ? 

On this occasion, one broad line of distinc- 
tion presents itself in the first instance. In 
one class of cases, it depends upon the legis- 
lator whether the evidence exhibited shall be 
of one or the other of the two opposite and 
contrasted species : — in the other class of 
cases, the species are such as they are; and 
the choice as between one species or the other 
of the pair, is beyond the sphere of the legis- 
lator’s influence. 

In the former class of cases, the evidence 
as between species and species is the same 
in substance, and it rests with the legislator 
to make his option as between shape and 
shape. In this class of cases, the practical 
use of the inquiry, which is the best evidence, 
is clear beyond dispute. 

In the other class of cases the question 
still presents itself, to what purpose seek to 
asceitain which of the two contrasted species 
is preferable ? The answer is, — the practical 
use, if any, will depend upon the question, 
whether the two contrasted species are in 
conjunction with or in opposition to each 
other : proposed to be exhibited on the same 
side of the cause, the one or the other ; or on 
the opposite sides? 

If on the same side, to what practical use 
can the determination tend, supposing it to 
be determined that the one sort is prefer- 
able to the other ? To this and this alone : — 
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viz. that in case of superfluity, the inferior sort 
rather than the superior shall be unexhibited. 

If on different sides, to this and this alone 

viz. that if on the one side all the evidence 

exhibited be of the one sort, on the other side 
all the evidence exhibited be of the other 
sort, the persuasion should place itself, as of 
course, on that side which has the superior 
sort of evidence for its support. 

Thus much appears plain and unexception- 
able ; but a circumstance not to be neglected 
is, that with a view to practice, the question 
of superiority as between evidence and evi- 
dence lies ultimately — not between one spe- 
cies of evidence and another, but between one 
individual lot of evidence and another. If in 
this view the superiority as between sort and 
sort be worth inquiring about, it is only with 
reference to and as a means of coming at the 
solution of the ultimate question, as between 
individual and individual. From the deter- 
mination that the first of two contrasted spe- 
cies was preferable to the second, no absolute 
conclusion could follow as to the superiority 
possessed by an individual lot belonging to 
one species in comparison with an individual 
lot belonging to the other species, on any 
other supposition than that the least persua- 
sive individual lot of the superior species is 
in every instance more persuasive tiian the 
most persuasive individual lot of the other 
species. To judge whether this supeiiority 
in comparison of species over species be thus 
uniform and all-extensive, is a question tlie 
answer to which must wait, till the time 
come for bringing the several pairs of con- 
trasted species under review with reference 
to this purpose. 

The examination, to bo complete and com- 
pletely satisfactory, will of course require to 
be carried through every species of evidence; 
that is, tlirough every two sorts of evidence 
which arc capable of being distinguished from 
one another for this purpose ; and at any 
rate, through the several sorts of evidence 
which have been already indicated. 

Let us begin with the class of cases first 
described. It is that topic of the two which 
will be most productive of satisfaction — the 
only one that will be found productive of any 
very considerable practical use; — unless it 
be that of serving more elFectually to guard 
the legislature against those illusions — tlie 
result of partial and hasty views — by which 
whole species of evidence have been marked 
out for inexorable exclusion. 

I. First class of cases : — the case in which 
the question is between shape and shape (and 
the choice of the shape depends altogether 
upon the legislator) alFordstlie following pairs 
of contrasted species : — 

1. Scrutinized evidence, and unscrutinized 
evidence : and in the former case, more per- 
fectly scrutinized, and less peifectly scruti- 
nized. 


2. Written and oral : or, to put the dis- 
tinction upon its proper and clearer footing, 
evidence expressed by permanent signs, and 
evidence expressed by evanescent signs. 

3. In the case of written evidence — ori- 
ginal and unoriginal : that is, in this case au- 
tographic, and transcriptions. 

I. Comparison the first — Scrutinized with 
unscrutinized ; and more perfectly with 
less perfectly scrutinized. 

The catalogue of scrutative arrangements 
has already been brought to view : they are 
comprised in tlie mode of proceeding to be 
pursued in the examination of witnesses : — 
I. Questions in a series — successive, not si- 
multaneous; that invention, mendacious in- 
vention, may have the less light to work by ; 
— 2. Answers extemporaneous, and thence 
unpremeditated and uninstructed; — 3. Ques- 
tions not irnmutabfy prearranged, but each 
succeeding question grounded on, and thence 
guided by tlie answer to the question last pre- 
ceding; — 4. Depositions of each preceding de- 
ponent kept concealed from each succeeding 
deponent : that memory, and not menda- 
cious instruction, any more than mendacious 
invention, may be the guide; — 5. Cross- 
examination; i. e. the testimony which has 
been extracted by questions put by the party 
at who'^e instance the witness is produced, 
chocked and completed by questions pro- 
pounded on the other side ; — 6. Confron- 
tation upon occasion as necessary between 
deponent and deponent ; for example, non- 
litigant witness and defendant; that per- 
sonal identity may be the more satisfactorily 
established; — 7. Re-examination of a de- 
ponent upon occasion ; that other depositions 
given on a preceding examination may be cor- 
rected by lights collected as \vell from the 
depositions of precedently examined depo- 
nents, when communicated to him, as from 
his own niaturer recollections; — 8. Publica- 
tion ; certain, o» more or less probable, and 
consequently expectation entertained by each 
deponent of the publicity of his depositions ; 
and thence an increased chance for the ulti- 
mate detection of any errors on his part, de- 
signed or undesigned. 

If the above arrangements, each of them 
without exception, have their use, in how high 
a degree must a lot or an article of evidence 
that for the depuration and completion of it 
has had the benetit of their united influence, 
be superior to one which has not had the be- 
nefit of any part of that influence ! But more- 
over, if there be not one of them that in the 
state of things to which it applies has not its 
use, it will follow, that by any one of them 
that can be added, the superiority of the 
secirity for the correctness and veracity of 
the evidence will be increased ; by every one 
omitted, it will be decreased. 
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II. Comparison the second-- Written Evi- 
dence, with oral; or, more expressively 
and properly. Evidence expressed hy 
permanent signs, — with Evidence ex- 
pressed by evanescent signs. 

If permanence on the part of the character 
by which a body or an article of evidence is 
expressed, be necessary to the prevention of 
subsequent deperition and misrepresentation, 
as well as for the diffusion of it, upon occa- 
sion, with whatever degree of publicity the 
case may require, it will be evident in how 
important a degree the wiitten, say rather 
the permanent form, must be superior to the 
unwritten, say rather the evanescent. 

Establishment — the practice est.ablished 
under both systems, the Roman and the Eng- 
lish — will here be apt to suggest another 
comparison: — oral scrutinized — say com- 
pletely scrutinized in the d)est manner; with 
written unscrutinized, for such in fact is the 
distinction, the comparison, the ()[)tion, that 
blindness and neglect have established and 
brought to view in the practice of both sys- 
tems : and which, it may accordingly be asked 
is preferable, or superior to the other ? 

I answer — The comparison, in a practical 
view, is altogether needless. No body of 
evidence — not any the minutest article of 
personal evidence — is what it ought to be, 
unless it be scrutinized, completely scruti- 
nized, in the best and coinpletest manner, and 
moreover in the written forfn, at the same 
time. Between the properties of purity and 
completeness on tlie one hand, and {)erma- 
nence on the other, there is not the smallest 
degree of natural repugnancy. In the best 
mode, or rather only tolerable mode, ot ex- 
traction, that which is in use in England in 
the trial by jury, these properties are actually 
combined. Each article of evidence — each 
answer, as fast as it is drawn through the 
scrutativc tests— * is laid hold of and rendered 
permanent by writing. 

In Romano-Ciallic jurisprudence and legis- 
lation, the question is not only staited, but 
decided without doubt or exception ; written 
evidence, the best without disjiute. Preuve 
par ecrit, preuve littcrale, is the perfection of 
evidence : — preuve testimoniale, called aEo 
preuve orale, is but a makeshift. What is this 
preeminently superior species of evidence? It 
is a species of evidence uncpmpleted, un pu- 
rified by any of the scrutative operations : — 
what is the other, so decidedly inferior, the 
makeshift sort of evidence ? It is the only 
one of the two that has been subjected to the 
salutary action of any of these tests, — one 
that, though not to all, has been subjected to 
most of them — to all of them, cross-examina- 
tion excepted (meaning cross-examination by 
questions propounded by the adverse party:) 
nor even is that excepted in all cases — viz. 


in penal cases instituted in prosecution of the 
most highly penal classes of offences. 

And in what ratio is the superiority of such 
written evidence, in comparison with such 
oral testimony? On the ground of reason, the 
question is palpably an absurd one: — the 
answer is impossible. On the ground of esta- 
blishment, the answer is plain and clear : — 
exactly in the ratio of two to one. In a cer- 
tain class of cases, indeed, oral is thrown out 
altogether, — it being in those cases good for 
nothing. In another class of cases, it is hovv- 
ever admitted ; but where it is admitted, it 
is inferior to the other, and in that same ratio. 
How so? Because, in the case of oral testi- 
mony, where that species of evidence is admit- 
ted to form a ground for a decision, there must 
be the testimony of two witnesses to warrant 
a decision : — whereas, in the case of written 
testimony, where that species of evidence is 
to be had, the testimony of a single witness 
serves. Absurdity the first : — to pretend to 
require the evidence of two witnesses as a 
necessary ground of persuasion. Absurdity 
the second : — to accept at the same time of the 
testimony of a single witness as equivalent. 
Absurdity the third: — to prefer to almost 
completely scrutinized evidence, evidence al- 
together unscrutinized, merely because the 
signs by wdiicli it was expressed at the first 
moment of exhibition were ot the permanent 
kind, instead of the evanescent. Absurdity 
the fourth : — to reject this double portion of 
scrutinized evidence, when half the quantity 
of unscrutinized evidence is admitted and 
treated as conclusive. Observe all the while, 
that the evidence thus styled unwritten is 
at the time at which the decision comes to 
be pronounced, just as effectually written as 
that by which the name of written is mono- 
polized : — the oidy difference is, that the so- 
called unwritten, is not written till it has 
been improved by the action ot the meliora- 
tive and completive tests. It is true, that in 
some cases the written evidence will he fresher 
in the memory than the oral, as in the case 
of preappointed evidence : but the preference 
extends much beyond these cases. 

And is the procedure of the Romano- Gallic 
system so completely absurd, then, as it here 
stands represented? ^Not exactly so, — not 
quite so absurd in substance as in appearance. 
The sort of evidence here in view, under the 
name of written evidence, is in most cases pre- 
appointed, and in some even official evidence: 
and that it is in the nature of preappointed 
evidence in general, and more particularly of 
official evidence, to command a more uniform 
degree of confidence, to generate a more uni- 
form degree of persuasion than casual evi- 
dence, has been already submitted, and will be 
made more particularly apparent in its place. 

Where, then, lies the true comparison ’ — 
where the real distinction? Not between 
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written evidence and unwritten, but between 
preappointed evidence and casual : for though 
both should be written, or both for ever un- 
written, the ground of preference would be 
the same. 

Barring criminal falsification, written evi- 
dence, being permanent, expresses itself as 
itself at all times. Of oral evidence, the 
identity vanishes as soon as it is exhibited. 
The next moment it, or rather what pro- 
fesses to be it, is no longer original evidence, 
but unoriginal, hearsay evidence. Its identity 
is still questionable, though, when exhibited 
a second time, it is exhibited by the same 
mouth. 

Written evidence — evidence by permanent 
signs — may pass through a hundred hands, 
each taking transcript of it, — each successive 
transcript taken, not from the original, but 
from the last preceding transcript : it might 
in this way pass through a hundred hands, 
and still in substance — nay oven in words — 
be exactly the same evidence. What would 
have become of a piece of oral evidence of the 
same tenor, after it had passed in this same 
way, each time at the distance of a few days, 
or though it were but a few hours or minutes, 
through a hundred mouths? 

Suppose in both cases the piece of evidence 
in question — oral in one case, written in the 
other — to be brought into existence on any 
occasion but a judicial occasion, — in any 
place but a court of justice. On this suppo- 
sition, the oral evidence, whenever the sub- 
stance or alleged substance of it comes to be 
exhibited in a couit of justice, cannot exhibit 
itself but through the medium of another 
mouth, or at least a separate miriative from 
the same mouth, and therefore, in the first 
case, stands upon a footing nowise diirerent, 
and in the other case but little different, from 
that of unoriginal hearsay evidence. 

In these circumstances may be seen just 
grounds for preferring written to oral evi- 
dence : but these are not the giounds upon 
which that preference is founded in the cases 
above referred to. 

Comparison the third — Original with Iran- 
scriptitious Evidence. 

The superiority of the former is altogether 
out of doubt. In the case of transcriptitioiis 
evidence, the maximum of ideal perfection 
would be equality with respect to the origi-^ 
nal ; and at this alisolutely highest pitch it 
will seldom happen to it to stand in the opi- 
nion of a judge. Intentional and fraudulent 
departure on the part of the transcriber will 
always present a possible cause of departure : 

unintentional incorrectness, the result of 

human infirmity, presents such a cause, the 
efficiency of which, cannot in any ordinary 
instance, be regarded as being in a consider- 
able degree improbable. By successive revi- 


sals, or even by a single revisal, security may 
be carried to a degree sufficient for practice 
even in the most important cases: but ma- 
thematically and strictly speaking, absolute 
equality with the original is a limit towards 
which a transcript may be ever rising higher 
and higher, but up to which it can never rise. 

From the above three comparisons, the 
answer to the question. What is the best 
evidence ? — meaning, what is the best of all 
possible forms in which a mass of evidence 
given in substance can be presented ? — may, 
it should seem, be exhibited in these words : 
— The best form to which the testimony of 
a given person can be consigned is — that in 
which, being scrutinized in the completest 
manner, it is in the course of the scrutiny 
put into the form of a written instrument : 
w’hereupoii, as often as occasion shall present 
itself for the taking it into consideiation for 
any judicial piirposo^ it is the original iiistiu- 
inent in question, and not a transcript of it, 
that is so employed. 

From the opinion formed — from even the 
demonstration obtained of the sii{)eriority as 
between species and species of evidence, the 
practical conduct proper to l)e observed by 
the legislator docs not however follow with 
any such degree of uniformity as at first 
sight might be supposed : — not even in this 
class of cases, in which the choice may at 
first sight appear so completely dependent on 
the will of the legislator : — 

1. In the first place, though in general, 
and taking together the whole aggregate of 
individual cases, it depends tor the most 
part upon the legislator, whether to have 
the evidence in the superior or the inferior 
shape, yet that is by no means the ca«?c in 
each individual instance. Owing to dilferent 
causes that will presently be more particu- 
larly brought to view — -as death — iniirmity 
of mind or body, curable or incurable — un- 
avoidable absence, for example of persons — 
deperition or displacement of papers, — this 
or that piece of evidence may not be obtain- 
able in the superior form, and yet may be 
obtainable in some inferior form. Comes 
then the question — shall the evidence be 
employed in the inferior form in which it is 
obtainable, or shall it be set aside and re- 
jected altogether? 

2. In the next place, what in this point 
of view is the <l)est evidence, may not in 
every point of view be the most eligible. 
Rectitude of decision being the main and di- 
rect object in view of this and every branch 
of procedure is the only object to which the 
inquiry has principally and constantly been 
directed. But this, though the principal 
object, is but one of a number of objects, 
non| of which ought for a moment to be 
lost sight of. Avoidance of the several col- 
lateral inconveniences — delay, vexation, and 
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expense, — in these several collateral incon- 
veniences tlie legislator may observe so many 
collateral objects, so connected with the main 
end that, for the avoidance of these, consi- 
derable sacrifices of the main object will in 
many instances be required. Of such or such 
a description is the best evidence which the 
case admits of ; but to exhibit that best evi- 
dence may in this or that case be an ope- 
ration attended with such a degree of delay, 
vexation, expense — any or all of these incon- 
veniences — that the dilFerenee in point of 
superiority, between tin* best vvlnui charged 
with them, and the next best when clear of 
them, may not be vvoilh the purchase. 

In the effect of the doci mastic process 
upon these two dilferiuit species of evidence, 
a very considerable eflect will readily be per- 
ceived. Parol evidence, brought into exist- 
ence as it is under the influence and by the 
very operation of the (hvimastie process, is 
converted into written evidence — not the 
whole together, but in parts ami gradually as 
it eomes into existence as the words make 
their way out of the deponent’s mouth. 

When a piece of written evidence is sub- 
jected to the doeimastic proec’ss, the lesult 

is, not the oiiginal document. — the piece 

of written evidence alone, — hut a sort of 
compound mass, of which the written docu- 
ment forms the basis ; the remainder being 
a mass of parol evidence reduced to writing 
ill its nascent state, and sujieradded to tlie 
original piece of written evidence. The man 
whose discourse the writing is subjeet 
to examination viva voce, and his answers 
taken down and put into wiiting as they 
issue from his lips ; the oiiginal writing re- 
mains as a standard of eoniparison for tlie 
result of this extemporaneous examinaf ion, 
each serving as a test liy tlie help ot \iliich 
the trulli of the other is tiied and judged of 

In this view of the matfi’r, a iiui'-s ot evi- 
dence collected upon the best piinciples, and 
hereby put into the best sluqie, will unite 
three eliaracteristic advaiitajlleoiis propeities: 
— 1. Originality, — (oiiginal wiiting being 
preferred to copies; — and in oral evidence, 
the narrative of the observing witness him- 
self, to the narration given by one whose 
information is derived solely from a former 
narration given by an observing witness speak- 
ing out of court;) — 2. 7'riedncss, it the term 
may be allowed ; — 3. Permanence ; — be it 
oral, be it written, be it in which of the two 
shapes it will, — at the moment of its first 
coming into existence, the evidence itsell 
will of course be regarded as prefeiable to any 
supposed repetition made of either the pur- 
port or the supposed tenor of it : — from the 
action of the doeimastic process, it will re- 
ceive triedness : — from the written instrument 
to which it is consigned, it will derive a^the 
Instant of its appearance, permanence. 


II. Second class of cases : — in each, a pair 
of contrasted species of evidence, where the 
distinction tiirji>, not upon the form or mode 
of exhibition — a circuiiistance variable at the 
conirnand of the legislator, — but upon sub- 
stance — upon the unchangeable nature of the 
evidence itself. 

Comparison the first. — Evidence at first 
band with hearsay evidence. — The superiority 
of first hand evidence over hearsay evidence, 
even of the first remove, and of every 

ulterior remove, stands upon ground of the 
''amo sort with the superiority ot original over 
transeriptitious evidence in the particular case 
of written evidence — upon ground of the same 
soit, but upon iniicli clcariu* and stronger 
ground. Mendacity apai t, in the ca'^e of trans- 
eii[)titious evidence, the only efficient cause 
of aberration to the action ot which it is ex- 
posed, is a deficiency ot attention: — in the 
ease of liearsa) evidence, the same cause ope- 
latcs with aiignicntcd foice, with tlie addi- 
tion of anotliei \eiy powerful cause — failure 
in point of ineinoiy; a cause the force of 
M hicli goes on incu'dsing ad infuntum with 
the di^tallce iii point of time between the 
bearing ot the sup|)used extrajudicial state- 
im'iit or narrative, and the supposed repetition 
made or said to lie made of it for the purpose 
of justice. 

Thus much upon the ground of simple 
incorrectness, — a ground which of itself is 
amply suflicieiit to w.ii rant the decided andin- 
v.uiahle superiority of first hand over the best 
pti'.'^ible inodification of hearsay evidence. 

On the ground of mendacity and fraud, the 
p(T''Ua'-ive loice of hearsay evidence stands 
exposed to further def<il(‘ations. 

The clioice as between evidence at first 
liaiid, and hearsay evidence, depends (it may 
be ob|(*cted) upon tin' legislator in tliis ease, 
.is well as in llie tliiec toi mer ones: — for 
wheie tlu' pi'rcipient v. itiH'ss is fortheoining^ 
it depends upon tlie legislator cither to insist 
upon liis coining foi ward in the character 
ot a deiiosing witness, or to accept of his testi- 
mony, i. e. of Mhat p.i^'^cs for his testimony, 
through the medium of another person, who 
in such case takes upon himself the function 
of a deposing witness. Thus much cannot be 
disputed: — but in this case the question turns 
not ujion the form, but upon the very sub- 
stance of the evidence. The question is not, 
in what form the testimony of a given wit- 
ness shall be exhibited, but whether, in a case 
where the testimony of a single witness would 
be the best, it shall be excluded in this way 
by the interposition of a second witness. 

Where the case affords first-hand evidence, 
the legislator, if he think fit, may pi'rmit or 
order it to be converted into hearsay evi- 
dence. Hut it will often happen that a lot 
of evidence — a statement or narrative — is 
iwt to be had in any other shape I ban that 
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of hearsay evidence — the percipient witness 
not being forthcoming. In these cases, it 
does not depend upon the legislator to have 
it converted into first-hand evidence. He 
must admit it in this shape, or not have it 
at all. 

On another ground — an additional and 
perfectly distinct ground — the inferiority of 
hearsay evidence, in comparison of first-hand 
evidence, has already been established. In 
all hearsay evidence, in respect of the sup- 
posed original, the essential and vital part of 
it, it is completely and necessarily unscni- 
tinized. It is the essence of hearsay evidence 
to contain two essentially distinct narrations 
or statements of the same fact or supposed 
fact : — the one a narrative or statement in- 
dubitably given, the deposition given by the 
deposing witness; — the other, a narrative 
or statement said by him to have been given : 
— the narrative or statement said to have 
been given at the prior point of time in ques- 
tion, in the other place in question, by the 
alleged percipient or intermediate witness. 
The narrative or statement given by the 
deposing witness may be scrutinized or un- 
scrutinized : — if scrutinized, more or less 
completely scrutinized; — but the sujipOhed 
narrative or statement allcgi'd by tlie de- 
posing witness to have been given by the 
supposed extrajudicial witness, whether per- 
cipient or intermediate, can never be sub- 
jected to any the slightest degree of scrutiny. 

Comparison the second — Preapjiointed evi- 
dence with casual evidence Ilere, as in 

some of the preceding cases, the superiority is 
written upon the face of the very terms 
themselves. Preappointed evidence is jiicked 
evidence: casual evidence is evidence taken 
as it comes. 

Comparison the third — Otbcial with unof- 
ficial preappointed evidence Subordinate 

to the distinction between preappointed and 
casual evidence, is that which applies to pre- 
appointed — the distinction between oOicial 
and unofficial evidence. 

Here also the superiority, at least in all 
ordinary cases, is written in characters not 
unconspicuous. Unofficial preappointed evi- 
dence is evidence picked by individual parties, 
or perhaps by only one of two contending 
parties: — official evidence is evidence picked 
by the legislator, and under him by the ad- 
ministratorj or even by the judge. 

Comparison the fourth — In the case of 
casual evidence, peisonal with personal — the 
evidence of a person of one description, with 
the evidence of a person of another descrip- 
tion. 

To this head may be referred the numerous 
causes of exclusion with which the English 
as well as the Roman law teems in such abun- 
dance. 

The impossibility of establishing, on the 


pround of any superiority as between species 
and species of personal evidence, any deter- 
minate superiority as between individual and 
individual witness — much more to such a 
degree as to build, either upon the ground of 
certain falsity or inutility, a peremptory ex- 
clusion — has been already more than once in- 
dicated, and some foundation at least laid for 
the establishment of it. Whether the danger 
of simple incoriectness or bias or mendacity 
be consideied, the degree of credibility is, in 
the instance of every species of witness that 
can be described, susceptible, of almost any 
degree of persuasive force, from the lowest to 
almost the highest: to the very highest in 
mo^t cases — to the very lowest in all cases. 

i)n the ground of simple incorrectness, it 
has been seen that the force of the several 
cau'^es of aberration from the truth is variable 
ad in fun turn. 

So far as mendacity is concerned, it has 
been seen that veracity or mendacity depends 
upon the preponderance, as betw'een the se- 
veral causes of veracity and mendacity, — 
causes of and obstacles to veracity, — motives 
acting in the character of tutelary motives — 
motives acting in the character and direction 
of seductive motives ; — and that the force of 
all these various elementary and antagonizing 
circumstances is in each instance susceptible 
of vaiiation in an indefinite degree ; — and that, 
of the actual degree of force with which they 
actually operate in each individual instance, 
it is impossible that any tolerably accurate 
estimate can be made by any human eye. 

Yet from an observation made of the ex- 
posure of the mind in question to the action 
of some one motive acting in the character 
and direction of a seductive motive, not legis- 
lators only, but even judges, have of their own 
authority taken upon them to shut the door 
of,jtistice against witnesses in crowds in a vast 
variety of instances; and thus acting — with 
the most self-satisfied confidence — with an ac- 
quaintance with the anatomy of the human 
mind below that of babes and sucklings, in the 
degree in which deliberate error is more re- 
mote from truth than simple ignorance. 

Comparison the fifth — Personal with real 
evidence. From a comparison between these 
two species of evidence, little practical use 
can be derived. They can never come in 
competition with each other : and it is seldom 
that either can supersede the other. Sup- 
posing them on opposite sides from the mere 
statement that on the one side the evidence 
is of the real kind, on the other side of the per- 
sonal kind, it is impossible to say with reason 
which preponderates. Real evidence without 
personal, is scarcely susceptible of being so 
perfectly satisfactory as personal is without 
realj or indeed of being sufficiently satisfactory 
to afford a reasonable ground for decision of 
itself. Conception being assumed for the pur- 
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pose of persuasion, personal evidence may by 
the number of witnesses be strengthened to 
such a degree as to render real evidence super- 
fluous : — ^ whereas in some cases (for example, 
in cases of disputes concerning boundaries,) 
the matter of fact in question is not capable 
of being so much as conceived witliout the 
help of real evidence. 

lly real evidence, even where the nature 
of the case does not render it absolutely iii- 
dispeiisable — where sophistication, fabrica- 
tion, and alteration, are out of the question 
— a degree of satisfaction may in some eases 
be afforded, beyond any that can be afforded 
by any admissible quantity of personal evi- 
dence. 

Suppose evidence of both these descriptions 
forthcoming on one and the same side, it is 
iin possible to conclude, from the mere con- 
templation of the specific difference, that 
either is superfluous : — 'dn this or that parti- 
cular individual case, it may happen that the 
real evidence which the case affords may be 
rendered superfluous by the body of personal 
evidence : but so may any one part of the 
body of personal evidence by the rest.* 

If evidence be view'ed by other eyes than 
those of the judge, as is very commonly the 
case, at least in English judicature, it is a 
sort of real evidence at second hand — a sort 
of composite evidence — supposed real evi- 


• Cases, it is true, are not wanting, in which 
a degree of satisfaction will be afforded W real 
evidence, beyond the highest that can be afforded 
by any quantity, at least any admissible qurintity, 
or personal evidence. Among the sources of real 
evidence, is the relation of c«7/.?cand effect ; and 
between cause and effect (meaning species of 
cause and species of effect,) the connexion is in 
many instances, especially in physical agency, 
closer by a great deal, and less frequently broken 
by a great deal, than the connexion, between the 
fact of the exhibition of this or that lot of human 
testimony, and the truth of that testimony, i. c. 
its complete exemption as well from incorrectness 
as from mendacity. By the existence of a yiiece of 
handwriting, the existence of a writer is proved 
with more complete persuasion than by the testi- 
mony of any number of witnesses; though not 
necessarily with equal certainty the existence of 
this or that individual in the character of the 
author of that individual piece of writing; — by 
the existence of a piece of painting or sculp- 
ture, the existence or a painter or sculptor : and 
though in these last instances, the imitative ope- 
rativeness of nature may hav^ gone farther than 
could have been supposed, yet there are lengths 
up to which, were it to be anlnned to have been 
stretched, the evidentia rei, even at second hand, 
and though only reported through the medium 
of personal evidence, would probably be thought 
to oppose a more powerful mass of counter-evi- 
dence than could be overcome by any admissible 
number of witnesses.® 

* Case of the supposed natural head of J^ouis 
XVI. to be raffled for, for a subscription of 
£10,000.— Moff. Mag, June 1, 1B03, p. 442. 
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dence exhibiting itself tlirougb the medium 
of personal evidence. 

Comparison the sixth — Direct with cir- 
cumstantial evidence. 

Here, likewise, the title to superiority will 
appear almost as soon as the import of the 
denominations is apprehended. Direct evi- 
dence is evidence of the fact itself — evidence 
from whatever sources drawn, and in what- 
ever shape exhibited. Circumstantial evidence 
is evidence not so much as tending to pro- 
duce any degree of persuasion in regard to the 
existence of the principal fact, any otherwise 
than in so far as it tends to give birth to a 
like persuasion in respect of the evidentiary 
fact. For a persuasion of, to be altogether 
equivalent to a demonstration of, the prin- 
cipal fact, the connexion between the one and 
the other must be absolutely an inseparable 
one : and the instances in which so perfectly 
close a connexion is discernible will in prac- 
tice be extremely rare. In point of persuasive 
force, circumstantial evidence, circumstanced 
in the same way in all other respects, cannot 
at any rate rise higher than to an equality with 
direct evidence: it will very seldom rise so 
high : and it may fall short of rising to the 
same height, by any distance on a scale, to the 
length of which no limits can be assigned. 

Not but that circumstantial evidence will 
in most, if not all cases, be a very desirable 
addition and corroboration to a mass or lot 
of direct evidence. 

Not but tliat circumstantial evidence may 
even suffice to produce the degree of per- 
suasion requisite even for causes of the highest 
importance — for causes in which even life is 
at stake. Accoi dingly, under the English law, 
though perhaps not under the Roman, capital 
sentences have been pronounced and exe- 
cuted upon the single ground of circumstan- 
tial evidence, without a particle of direct evi- 
dence. 

It is commonly obtainable with greater 
facility, in greater quantity, and of a quality 
less open to suspicion than in the case of di- 
rect evidence. It is less easily concealed or 
suppressed, and more frequently obtainable 
from less exceptionable, or altogether unex- 
ceptionable witnesses. 

Written extrajudicial Evidence. 

In speaking of the several contrasted and 
respectively commensurable species of evi- 
dence opposed to cacli other in pairs, it will 
be necessary to comprehend in the same view 
the anomalous incommensurable species of 
evidence, with which no other can be found 
to contend or match: — I mean that of which 
some description has already been given under 
the name of written extrajudicial, and which 
is also supposed to be unofficial, and in every 
respect un preappointed, evidence. 

The evidence before spoken of, as well 
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under the name of written as under the name 
of oral, has been supposed to owe its birth as 
well as its exhibition to the creative powers 
of judicature. Even in the case of hearsay 
evidence, though this could not be aftirmed 
of the supposed narrative or statement of the 
supposed percipient or any intermcdijite wit- 
ness, it is not the less true of the immedi.ite 
evidence — the evidence of the deposing wit- 
ness. 

Looking a little more closely at this ano- 
malous, but very fieqtiently reclining specie‘s 
of evidence, we shall find it to be analogous 
in its essential propeities to the evidence of 
a percipient or pretended percipient witness * 
— the dilference is — that it is lived by vir- 
tue of writing, and introduced to the notice 
of the judge, without the intervention of any 
person in the charactei of a dejiosing wit- 
ness; that sort of deposition excepted, whndi 
consists in the ineic act of autlientication — 
the act by which it is presented as being the 
discourse of such or such an individual, for 
whose discourse it is intended to pass. To 
determine the persuasive force possessed by 
the species of evidence thus denominated, it 
will be necessary to have examined the na- 
ture of hearsay evidence. For it is only by 
making the anal} sis, and as it were the de- 
composition of heaisay evidence, tirat a cor- 
rect and clear conception of its natuie can be 
obtained. We shall find it consisting ot the 
first of the two distinct membeis, of which 
membeis at the least, every distinct article of 
hearsay evidence essenti.illy consists, — I mean 
the supposed evidence ot the supposed pei- 
cipient, orextrajudicially narrating witness, — 
but in a fixed and tlieieby iin[)iovcd state, 
into which it is put by being consigned to 
permanent signs. Accordingly, like that fi us- 
trum of a piece of hearsay evidence, wx‘ shall 
find it incapable of bi'iiig subjected to the 
action of the depurative and coiiqiletive pro- 
cesses so often mentioned. You might cross- 
examine the writer if you had him before you, 
but the wiiting itself is incapable of being 
cross-examined. 


CHAPTER IX. 

ENGLISH LAW SCALE OF TRUSTWORTHINESS. 

English lawyers on their parts have their 
scale of trustworthiness in evidence. It con- 
sists of two degrees: — the best evidence, and 
whatever is not the best. For they speak of 
the best evidence : and in the form of a rule 


they have a proposition, of which the best 
evidence is the subject : — “ You must give 
the best evidence that the nature of the thing 
is capable of.”* By this desciiption, all 
evidence but regular evidence extracted in 
the best mode, in a case where preappointed 
evidence is out of the question, w'ould be 
excluded all testimony but regular testi- 

mony cxti acted in the mode of jury trial — . 
all makeshift evidence at any rate, not to 
speak of circumstantial evidence, or any other 
evidence exhibited by affidavit, or in the W’ay 
of equity justice. 

This description being plainly incompetent, 
and perceived to be so, the expression has 
been interpreted by another ; that is, trans- 
lated into a ditfeient one : — “ You must not 
exhibit any evidence that supposes evidence 
of a better soit in your own power.” 

One example, and one only, is given by 
Bullei, ot the appMcation of this rule: and 
pieviously to the giving of this example, the 
rule itself is taken in hand, and explained in 
such sort as to be nearly explained away 
and moditied in such a manner as to convey 
a meaning altogether different from that 
which, without the explanation, it would 
have 1)1 ought to view : — “ The true meaning 
of this rule,” he says, “ is, that no such evi- 
dence shall be brought, that ex naturd rci 
'^upposes a still greater evidence behind, or in 
the paity’s possession or power.” As to the 
example, it is that of a man’s offering a copy 
of a deed or will, where he ought to produce 
the oiiginal: — and the case in which he 
ought to pioduce it is immediately explained 
to be any case except where he “ proves the 
original deed or will to be in the hands of the 
adverse party, or to be destroyed without 
his default.” 

To judge of this rule by this example (and 
no other example is given of it, or referred 
to by it,) it amounts to neither more nor less 
than this — viz. that in wiitten evidence, and 
in particular in written preappointed evidence, 
an original is preferable to a transcript : and 
of these tw^o articles, and these alone, is the 
scale of trustworthiness of evidence, as given 
by Judge Buller, composed, with the work 
of Chief- Baron Gilbert for his oracle and his 
theme. And such is the produce of the wis- 
dom accumulated during so many centuries, 
ending with the present time, by the didactic 
wiiters on this subject! 


* Buller, pp. 225, 277. Gilbert, pp. 6, 7, 41 
84, 85. 



176 


VIEW OF THE RATIONALE OF EVIDENCE. 


[App. B, 


APPENDIX 13. 

OF IMPRISONMENT FOR DEBT. 


SECTION I. 

ITS INAPTITUDE AS AN INSTRUMENT OF 
COMPULSION. 

In the case of (lel)t, irnpiisonment, if in any 
character, can only he justifiable in the cha- 
racter either of an instrument of punishment 
or of an instrument of compulsion. 

In the character of an instrument of com- 
pulsion, siitferinji^ being an unavoidable atten- 
dant, not only of the use of this in'>trument,, 
but of compulsion itself by whatsoever means 
produced, it cannot be justified if it be either 
groundless, or needless, or inoperative, and 
thence useless. 

In the particular circumstances of the in- 
dividual case, has the application proposed to 
be made of it a just ground ? — is it necessary 
to the accomplishment of the proposed ob- 
ject ? — does it upon the face of it bear a pro- 
mise to be effectual? 

Unless, in relation to every one of these 
points, the judge have antecedently taken the 
requisite measures for satisfying his judgment 
and framing a decision accoidingly, such mea- 
sures not being either physically or pruden- 
tially impracticable, the application which by 
his authority, order, or permission, is made of 
this afflictive instrument, is unjust and inde- 
fensible. 

For obtaining any such satisfaction, there 
exists but one possible means, and that is — 
receiving evidence : and in this case as in so 
many others, the testimony of the party him- 
self is not only the best evi^Mice, but to such 
a degree the best evidence, that without it, 
all other possible evidence put together which 
the world is capable of f^urnishing, may be 
pronounced insufficient. 

In the sort of case in question, it has been 
and continues to be the interest of the judge 
to refuse ever to give admission to evidence 
cither to this or so much as to any sort of 
evidence in general, and in 'particular in this 
best and on all occasions indispensable shape. 
'*Xtcordingly, in relation to no one of those 
scleral heads will any judge ever giveadmis- 
si(*i to this best and most indispensable sort, 
nol tp speak of any other sort of evidence. 

InHe hearing of evidence, especially in the 
extraction of it in the shape of testimony, 
much labour must be expended, and little 
power is exercised. In the making of pre- 
sumptions, especially if, as here, without 


groiiiuL, no labour ih expended, and much 
power is exercised. 

Accordingly, on this occasion as on so many 
others, tlie door is sluit against evidence, and 
Iiiesiunptions made without grounds are sub- 
stituted to it. 

In a large proportion of the whole number 
of instances in which the iiistiiiment of afflic- 
tive imprisonment is applied in this character, 
these presumptions are, to the knowledge of 
all mankind, everyone of them false: but in 
this as in those instances, in the conscious- 
ness of such t.ilsity no iinpediment is found 
to their being made. 

Of evil in this shape and to this purpose, 
tlie application cannot h.ive a just ground, 
unless fioni the defendant to the plaintiff not 
only a debt be due, but a debt exceeding in 
value the aggregate of all debts, if any, due 
from the plaintiff to the defendant. Of all 
points concerning which, in a case of the sort 
in question, the judge, if justice were his ob- 
ject, would be solicitous to obtain some in- 
formation, this is one : but concerning this 
point, English judges, in so far as it has been 
in their power, have taken care to keep all 
such information out of their reach. 

To the accomplishment of the object pro- 
posed — viz. the discharge of the debt, suppo- 
sing a debt due — is this infliction necessary ? 
Another point this, in relation to which the 
judge refuses to inform himself. Altogether 
unnecessary it is, as often as the solvency of 
the alleged debtor is out of doubt. 

Forcing a man to pay money that he does 
not owe — forcing a man to render in any 
shape a service that he does not owe — is not 
justice. 

Forcing a man to pay for another, money 
which not he himself but that other owes, is 
another result equally incompatible with jus- 
tice. In this case, as in the other, it is forcing 
a man to pay money that he does not owe. 

By the vicarious suffering thus inflicted, 
no benefit is produced to the whole commu- 
nity of which these several parties are mem- 
bers. He who trusts his money in the hands 
of another, does it in contemplation of some 
benefit — of benefit in some shape or other ; 
— and if it bo in no other shape than that of 
the pleasure of beneficence, it makes to this 
purpose no difference. 

To the relation of creditor, if contracted 
with the party’s consent and knowledge, be- 
nefit in some shape or other is always e.\- 
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pected, and generally is essentially attached : 

to the relation of friend to the debtor- — . 

friend able and willing to afford relief to his 
suffering, by taking up more or less of his 
burthens — no such benefit is, unless by mere 
accident, attached. 

Upon the face of it, to the purpose in ques- 
tion, the infliction in question — docs it carry 
any sufficient promise of being effectual ? Not 
it indeed. 

At the charge of the debtor himself, effec- 
tual it oaimot be, in so far as property to the 
amount in question — property fails of being 
in his possession, or at his command. 

At the ch.iri^e of any other person, in tlie 
character of friend, prompted by sympathy to 
relieve the diditor from this affliction — that 
it should be effectual, is not for the common 
good of all persons concerned — is not, as hath 
been already shown, a desirable result. 

At the chaigc of the debtor himself, when 
these necessary means are actually at his com- 
mand, its efficiency, ^managed as it is, is in a 
high degree imperfect, in comparison of wdiat 
it most obviously might and ought to be. 

To the many a hell, to the comparatively 
few a prison, is, though not indeed a paradisi*, 
yet however a place of comfort — of comforf 
obtained at the expense of tlie injnr(‘d indi- 
vidual by the interested conniiance of the 
judge. 

hiolitary confinement — to the purpo'-e to 
which this severe infliction is least well adapt- 
ed — to the purpose of punishment li, is in 
a most inordinate degree been with tlie most 
unthinking levity but too often a[q)lied: — 
solitary confinement continued tor two yeais 
together, and the victim not yet lieart-bi okeii, 
nor reduced to a state of rnelanelioly madness. 

To the wrenching out of the grasp of the 
depredator the property of his creditor, no- 
thing that has ever betai known by the name 
of torture, supposing it iieeessaiy and at the 
same time actually effectual, or but for tlie 
wilful default of the debtor effectual, would 
be misapplied : for if, having the property at 
Ills eoniinaiid, rather than give it up to liim 
to whom it is due, it be his ehoice to endure 
the torture, the proof is altogether conclu- 
sive, that be the extremity of the torture 
what it may, he experiences in the idea of the 
detention — he experiences, fioin whatsoever 
source, a countervailing and more than equi- 
valent, howsoever malignant and unenviable, 
pleasure. 

Happily, to the production of the desirable 
result, no such alarming, no such dangerous 
instrument is necessary — no such instrument 
is so etfectually conducive as the familiar — 
indeed too familiar and simple instrument — 
solitaiy confinenieiit. 

Two years have scarcely satisfied the un- 
feeling and unthinking seventy by which it 
has been applied to the purpose of punish- 
ment : — two weeks would in most, if not in 
VoL. VJ. 


all instance^, suffice for the purpose of com- 
pulsion thus directed — for the purpose of 
compelling disclosure and surrender of effects 
for the benefit of creditors. 

Of suffering, in the character of an in- 
strument of compulsion operating by its in- 
tensify — as in the case of what is commonly 
understood by the name of torture — it is a pro- 
perty, by the stimulus applied to the mind, 
to excite such a degree of resisting force as 
hath sometimes been found sutlicient to pre- 
vent the attainment of the object aimed at 
by it. Of solitary confinement, especially it 
alone employed as an instrument ot compul- 
sion, accompanied, as it ought to be, with 
spare diet and perpetual darkness, it is the 
property to hieak the spuit, as the phrase is 
— to infuse w’eakness into the mental frame, 
tile desired and salutary weakness, — to de- 
prive it of the power of applying what in the 
present case is b> the supposition unjust re- 
sistance. 

SECTION II. 

ITS IMAPTirUDK, AFPLIED AS IT IS AS AN 
INSTRUMENT OF PUNISHMENT. 

In the character of an instrument of punish- 
ment, the infliction in question, — is it well- 
grounded — is it necessary ? — is it, or does 
it promise to be, offeetiial? 

OompuUion out of the quest ion, if to any 
purpose snlfering purposely applied and di- 
rected to an end be of use, it is to one or 
other of these three: viz. prevention by ex- 
ample, prevention, viz. of delinquency in the 
shape in question, on the part of persons 
other than the delinquent in question; — pre- 
vention of delinquency on the part of the 
person in question, by depriving liim of the 
power of transgression, or by depriving him 
of the w ill, the disposition or inclination, i. c. 
reformation. 

In the case in question, delinquency in any 
shape, has it takeA place? Because, if not, all 
punishment is out of the question — all con- 
sideration of the subject of punishment is out 
of place. 

Fraud OT temerity^ — in one or other of these 
shapes, delinquency, if on the occasion in 
question it really has had place, must have 
operated. 

SECTION III. 

ITS NEEDEES3NESS DEMONSTBATED BY 
EXPERIENCE. 

Unjustifiable in this case in the character 
of an instrument of punishment — inadequate 
and unjustifiable in the character of an iii- 
str urgent of compulsion, it is unjustifiable in 
every imaginable point of view. 

To what possible ends or objects can it 
have been directed? 

M 
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Not to the benefit of trade, — i. e. for the I debtors, and the rate of mortality among per- 


Aiigmentation of the security of traders. 

It is in this application of it — if to this 
purpose application had been made of it, that 
the colour for it, the colour put upon it, would 
have been most plausible. But it is precisely 
in this case in which there would have been 
the best pretence for it, — in which the pre- 
tence for employing it would have been most 
plausible, that it is not employed — that the 
insolvent is exempted from it. On giving up 
all his property, a person deemed a trader is 
under the name of a bankrupt exempted from 
imprisonment.* 

SECTION IV. 

j:nd, or final cause of the institution — 

JUDGE AND CO.’s SINISTER INTEREST. 

Benefit of trade — secarity of property in 
case of trade — are not, then, the real objects, 
or among the real objects, to the attainment 
of which the infliction as applied in this case 
has been directed. 

What, then, has been the real object? In 
this, as in every other quarter of judge-made 
law, the advancement of the sinister interest 
of the makers : — the interest of the sceptre, 
the interest of the purse, and the interest 
of the pillow ; — the increase of power to the 
judges, — the putting of money in^ the pocket 

of Judge and Co and the saving of trouble 

to the judges. 

If within the same walls within which the 
blameless debtor lies stretched upon a bed of 
wretchedness, or without a bed lies stretched 
on the floor — the fraudulent debtor lead a 
life of ease and plenty — it is because it is 
the interest of judges, that he who comes 
thither with other men’s money in his pocket 
should lead that life. Whether it operate in 
the shape of fees received by his own hand ; 
— whether it operate in the shape of patro- 
nage — that is, in other wq,''ds, fees received 
by the hands of a nominee — the force and 
effect of sinister interest is still the same ; — 
with only this diflerence, that, received by 
the hands of a nominee, the value of a mass 
of fees is sometimes, though not always, less 
when received by the patron through the 
hands of a nominee, than when received im- 
mediately into his own. 

Under the name of rent, or under some 
other name, the comforts enjoyed in a jail by 
a dishonest debtor are bought with the money 
of the injured creditor — bought of the jailor ; 
and it is generally by some judge that the 
jailor is stationed in this his profitable post. 

The difference between the rate of mor- 
tality in the aggregate body of imprisoned 

• The above remarks were written before the 
passing of the Insolvent Debtors' act. The 
whole system has at a still later period been ma- 
tarially altered by the 1 & 2 Viet. c. 110. ^JSd. 


sons at liberty, would give the number of 
deaths of which, though not for the purposes 
of punishment, yet for other purposes, the 
judges with just reason may and ought to be 
considered as the authors : — viz. in the joint 
ratio of the facility with which, if such were 
their wish, the abuse might be done away, 
and of the advantage which in every shape 
they derive from the maintenance of it. 

How slight, in comparison, would be the 
responsibility of an English Chief- Justice, if 
on the score of untimely death produced by 
imprisonment for debt, he had no more to 
answer for than Su-raja Dowla had for the 
mortality in the black hole ! 

People of England ! when will you open 
your eyes? — how long will ye be the dupes 
of sophistry, hypocrisy, and masquerade ? 

The nature of things will not change itself 
for the accommodation of English judges. 
Without evidence, there never has been, ne- 
ver will be, never can bfc, any such thing as 
justice. Resolved never to hear evidence — 
they are resolved never to do justice. 

Believe, Honourable Gentlemen — believe, 
noble and learned Lords — the subject swarms 
with difficulties : ditficulties indeed but too 
mighty. But the seat and source of them, — 
where is it? In tlie nature of the case? 
Not there indeed : but in the nature of the 
men from whose hands, if from any, the re- 
medy would have to come. In finding out 
what is most fitting to be done, in that there 
is little difficulty. The difficulty is in pre- 
vailing upon men, whose interest it is that it 
should not be done, to c ause it to be done, 
or so much as endure to see it done. 

“ The House will pause” — “ I am not pre- 
pared to say” — “ Your Lordships will pause:’* 
such are the set phrases in whieh it would be 
postponed. Prepared to say? When will you 
be prepared to sacrifice your interest ? 

Hear evidence — distinguish between right 
and wrong — distinguish between degrees of 
guilt — distinguish between guilt and inno- 
cence. Give yourselves at least the possibi- 
lity of doing so : — No, not you indeed : — it 
is too much trouble. These are the duties 
that sit so heavy on you : these are the shapes, 
the very idea of labour in which is, even in 
prospect, so intolerable. 

Distinguish between guilt and innocence ? 
No: we are not used to it — we cannot bear 
it — the fatigue would be intolerable. 


SECTION V. 

means employed MENDACITY AND 

USURPATION. 

Flagitious as was and as has been the end, 
the means have been like unto it. Depreda- 
tion the end : mendacity and lying, of the 
very worst sort, the means. 
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By the original constitution, if to a state 
of society where all power was arbitrary and 
unsettled, a term with any such signification 
as at present stands attached to the word Con- 
stitution can be employed : — by the original 
constitution, for a penal cause — i. e. for an 
act that was deemed an offence against the 
king — a man might be arrested and put into 
confinement in the first instance : for a non- 
penal cause, a man could not be so dealt with. 
For the determination of causes of a penal 
nature, there was one sort of j udicatory, the 
King’s Bench : for determining causes of a 
non-penal nature, there was a different judi- 
catory, the Court of Common Pleas. 

Money extorted by power from distress 
under the name of fees, constituted then a 
part of the income of a Judge — a Westmin- 
ster- Hall Judge. With the share allotted to 
them out of the spoil, the judges of the King’s 
Bench were not content : a contrivance was 
hit upon for giving increase to it. Quoth the 
Chief- Justice to the Serjeant-at-Iavv, who had 
for his client a creditor, or pretended credi- 
tor — “ If you will charge a crime upon your 
debtor, I will take him up as for that crime, 
and I will not let him go till he has paid your 
client his demand, or given security for it; — 
you and the serjeant on the other side plead- 
ing pro and con in the meantime.” Such, if 
not in tenor, was in purport, in substance, 
and effect, the arrangement that was made. 

Here, then, was double injustice — here 
was a most complicated system of injustice 
and immorality in other shapes. The debtor 
was illegally deprived of his liberty : — the 
judges of the proper judicatory were cheated 
of their fees. Such being the effects pro- 
duced, the means were suitable ; — a conspi- 
racy between the judge and the lawyers that 
practised under him — a conspiracy, and the 
means employed for giving effect to that con- 
spiracy, a vile and notorious lie. 

Thus commenced the practice : commenced 
in the King’s Bench, how it opened the court, 
many words will not be necessary to show. 
Vice is a fruitful stock — lies beget lies. The 
lie of which the birthplace was the stronger 
court, the King’s Bench, was an aggression ; 
the lie taken up in and by the Common Pleas 
was in self-defence : and, not to be left alto- 
gether in the lurch with such examples, up 
stood the Exchequer at last, and put in for 
its share. Truth was a weapon of which nei- 
ther of them understood the management; on 
all sides of Westminster Hall, falsehood had 
been the instrument by which everything had 
been done. 

They have forged a bond upon you, have 
they? Don’t stand to contest the genuine- 
ness of the bond, — that will be a waste of 
trouble and uncertainty, I will tell you what 
is your shortest and surest course : — forge a 
release. Such, says the common story, was 


the advice given by one attorney to another. 
But if reference had been safe, there would 
have been no need of story. On all the 
benches, if not precisely in this shape, in a 
shape much more dishonest, falsehood is daily 
practised. 

SECTION VI. 

AFFIDAVIT PREVIOUS TO ARREST, ITS 
UNFITNESS. 

To the misery produced by imprisonment for 
debt on mesne process, in the earlier part of 
the last century, in the shape of the angel of 
beneficence, the demon of chicane suggested 
and carried a wretched palliative — viz. the 
sort of affidavit by which the necessary war- 
rant for arrestation has ever since been pre- 
ceded. 

In addition to the general assurance of the 
existence of a debt rising to a certain amount, 
if the averment of its being over and above 
all debts due per controy as also of the arrest 
being, in the persuasion of the creditor ne- 
cessary to the eventual securing of effectual 
justiciability or personal forthcomingness on 
the part of the alleged debtor, had been re- 
quired, the number of the sort of arrests in 
question, and with it the profit of Judge and 
Co. would have undergone no inconsiderable 
diminution. Accordingly, obvious as those 
amendments were, effectual care was taken 
that neither of them should be made. 

Loss by the unjust imprisonments thus 
prevented — profit upon the affidavits thus 
rendered necessary, — which was the greatest ? 
Loss was probably the answer : for on this, as 
on all other occasions in which great good 
to the many cannot be produced but at the 
expense of evil in less amount or quantity to 
the domineering few, great was the reluc- 
tance experienced in the admission even of 
this wretched palliative. 

“ Oh I what a blow did that act give to 
business I Before that act was passed, the 
richest merchant in London might be taken 
off, charged — aye, by any man whatever, by 
a man to whom he had never owed a farthing 
in his life.” Never shall I forget the tone or 
the countenance with which, some fifty years 
ago, that lamentation was uttered to me by 
an experienced practitioner, by whom it was 
expected that it would have called forth my 
sympathy, instead of being met with the 
secret emotion, which is not less distinctly 
recollected. 

SECTION VII. 

CONSEQUENCE O.F THE EXCLUSION THUS PUT 
i UPON EVIDENCE. 

Under the influence of such principles — 
I mean always, in the first place, the prin- 
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ciple which shuts out the light of evidence — 
wiiich keeps innocence for ever confounded 
with guilt, and each shade of guilt with every 
other — it has been impossible to do otherwise 
than very badly, and not easy to do worse than 
has been done. 

Insolvency and bankruptcy form, in the na- 
ture of things, but one case. Who and where 
is the man who, having it in his power, ought 
not be made to pay his just debts? — who and 
where is the man who, being blameless, ought 
to l)e punished for not doing what he cannot 
do'^ 

Insolvency and bankruptcy form, in the na- 
ture of things, but one case It is by the 
demon of chicane — it is by the sinister in- 
terest of the (lossessors of power, that it lias 
been split into the undistinguished parts, for 
the designation of which these denominations 
have been employed. ^ 

To the same evil spirits in coniunction 
may be referred the several corresponding and 
harmonizing distinctions : — the distinction 
between non-trader and trader — the distinc- 
tion between insolvent and bankrutit — be- 
tween insolvency the condition of the one, 
and bankruptcy the condition of the other. 

Never was technical jargon and sham lear- 
ning employed to a viler purpose : — never 
was touler con option covered by whitened 
sepulchres. 

SECTION VIII. 

ADVOCATES Kill THE ABOLITION OF IMPRISON- 
MENT FOR DEBT THEIR ERRORS. 

So completely is the idea of right confound- 
ed with the idea of judges’ will in the mind 
of an English lawyer — so completely is the 
ditference between right and wrong under- 
stood by him to be dependent upon that wall, 
that when a practice, howsoever established, 
happens by whatsoever cause to have been 
brought under his displeasure, — no notion 
can he form to himself bf any other mode 
of eombating it, than by insisting that it is 
illegal : — in other words, that it is not esta- 
blislied. 

Humanity is a virtue which in England, 
for at least several generations past, has in no 
class of men been altogether wanting — not 
even among lawyers. 

Among lawyers, accordingly, and in more 
instances than one, there have been found 
those, who under the impulse of this motive 
have raised their voices against this abuse. 
They have argued against it ; — they have 
complained of it ; — they have filled volumes 
with their complaints. They have argued 
against it, — but how ? By showing the mis- 
chievousness, the impolicy of it? Something 
more or less to this effect ; — but so Umg as 
the legality of it remained unquestioned, they 
f^lt what they could not but feel, bowunim- 
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pressive would be all arguments drawn from 
such contemned and neglected sources. Yes, 
it was illegal. Imprisonment for debt illegal ? 
Then what else is there that is legal ? If in 
this case, practice of justice — practice per- 
sisted in century after century, does not make 
law, in what other iii''tauce does it make law? 
If by its miscbievoiisne'is the practice of Eng- 
lish judges be rendered illegal, in what quarter 
of the whole field of law will any legal prac- 
tice be to be found ^ 

Illegal? No . the great grievance is — not 
that It is illegal, hut that it is legal : — not 
that at the bands of the authors of the mis- 
chiet a remedy may be hoped for, but that it 
is hopeless. 

Strenuous and persevering lias been the 
contest in this quarter of tlie field of legisla- 
tion. Parties have formed themselves upon 
the ground : — the debtor lias had bis cliam- 
pioi), the creditors have had tlieiis, — each 
has chosen liis watcbwprd, each has chosen 
Ills virtue. Hiunaiiity, in her sott colours, 
decks the breastplate of the debtor’s cham- 
pion: Justice, in her grave and sombic tints, 
that of the rhampioii of the injured creditors. 
In the eye of the man of humanity, all virtue 
is on the debtor’s side — on the creditor’s, 
nothing but vice. 'J'lic man of humanity has 
neither eyes, nor ears, nor feeling, for any- 
thing but the oppiesbioii exercised by obdu- 
rate Cl editors, and the miseries cnduied by 
naked and famished debtors: — the man of 
justice has none but for the frauds and prodi- 
gality of dishonest debtois, and the depreda- 
tions committed upon the property of their 
injured creditors. 

All along, and on both sides, in the pic- 
tures drawn of vice and misery, there has 
been but too much truth. In the theories 
formed for the purpose of accounting for 
tliesc disastrous phenomena, the same error 
has prevailed on both sides. In shutting 
their eyes against the only cause of these dis- 
astrous phenomena — in the successful exer- 
tion made on both sides to avoid seeing the 
sole authors, the sole creators, the sole pre- 
servers of all this vice and all this misery 
— both sides have constantly been agreed. 

If misery liave been produced, it is because 
on this ground the production of it is the 
object to which the exercise of power has 
been directed. If vice have been produced, 
it is because, whilst the matter of punishment 
has not been employed in the prevention of 
it, the matter of reward has, by the hand or 
under the eye of power, been employed or 
suffered to be employed in the production 
of it. 

If the blameless debtor from whom, fie 
having nothing, no human power could ex- 
tract anything, has been consigned to useless 
suffering, it is because the judge got money 
by consigning him to it. 
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If the blameless debtor, in whose instance 
all punishment is undue, be consigned to a 
course of «;uflering more severe, because nioie 
protracted, than any which the worst of cri- 
minals would have been consigned to under 
the name of punishment, — it is because it 
would be requisite to learn, whether he were 
blameless or blameable, that trouble which 
the judges have one and all been rc'^ohed 
not to take. 

Shall the man be let out of jail ? — ‘'hall 
ho be kept in ? On this ground i.s the ever- 
lasting contest between the man of humanity 
and the man of justice. “ Ah 1 let him out I 
let him out !” cries the noble seiitimeiitahst, 
who gets nothing by his being kept in “ Nay, 
but he shall be kept in,” says the noble and 
learned disciplinarian — the value of whose 
patronage would be diminished in proportion 
as the population of the jail were thinned. 

Seeing him where he is, “ Let him out!” 
sav’s the man of scMtnnent ; for thus far does 
the force of his optics penetrate. Yes : true 
enough, if there he be, and have nothing 
wlierewith to pay, nor have done anything 
for which it is fit he should he punished, the 
sooner he is let out the better. But do you 
know whether he have wheiewitli to pay 
— do you know whetlier he have done that 
for which he ought to sufler ? — and above all 
and befoie all, do you know, how and why, 
he came there ? — by who'^e powei, and to, 
not to say for, who^e heiietit ? These are ot 
the number of those questions which would 
be invidious, and which are therefoic never 
asked. For in an assembly so polite as tlie 
first assembly in the united kingdom, and 
th'Tefoie in the universe, unless it be for a 
party purpose — a question to which, to a noble 
person especiall), if to hoot he be a learned 
one, it would be inqiossible to find an answer, 
and unpleasant to look for one — is of the 
numher of those questions that ought never to 
he asked. Justice iii low places — politeness 
is the first of virtues in a House of Lords. 

Lonceive a question of this sort bolted out 
from one of a coroiieted head, by some ec- 
centric tongue, — and by none but a most 
eccentric tongue would any such question be 
put; up would start some duke, and lest 
such impertinence should find approving bear- 
ers, move that the people whose liberties are 
at stake, shall under the name of strangers be 
driven out. 

Of such universal indistinctness of vision, 
or rather of such blindness — the result of 
browbeating effrontery on the part of law- 
yers, and awe-struck ignorance and timidity 
on the part ot the well-meaning among the 
Qon-law^crs — the result has been that in- 
consistency which pervades the whole mass of 
the wretched piece of legislative patchwoik 
which has bankriiptey for its subject. 

The inconsistency, though with so little 


fruit, has found even lawyers more than one 
to take notice of it. 

By Severus, every bankrupt is considered 
as a criminal : and out comes a law to squeeze 
and punish him. By Cltincns, every bank- 
rupt is considered as the blameless cluld of 
misfortune- and out comes a law for his 
relief. In the eyes ot Sevnns, the inteiest 
of the cit'ditor is everything; lie is at all 
timc'^ as <;poth‘ss as he is injured, what tlie 
wicked debtor may suffer is not worth a 
thought. Ill the eyes ot ('leinens, every cre- 
ditor is an cvtortioner ; stone is the material 
ot which his heart is made; if it break, where 
is the damage ? 

SECTION IX. 

SCOTCH LAW — CESSIO BONOllUM, ITS INADB- 
fJUACY. 

Under Scottish hiw% after suffering a month’s 
impiisonment, every insolvent, on giving up 
his property tor the benefit ot his creditors, 
Is set fiee. 

This is an airan^emcnt heyoml eoinparison 
le-s bad than that of the English law, whe- 
thei tlint pait of it he considered which coii- 
eeriis insolvency at large, or that part which 
<-oneerns hanknifitey. and in (he w-ay of ex- 
[leiiiru'iit ina(l(', and piecedent set, and pre- 
tence takim away,gi eat i" the usc' ot it ; great 
at any late the use thiit might hi* made of it. 

But the neccssaiy month ! — theie lies the 
absurdity ; then* lies the mischiet — there the 
indication of the snn''ter interest in which 
both the absurdity and the mischief took 
their rise. A month in a jail — and to what 
purpose'* Not to the pur[)ose of compel- 
ling the cession : for that pin pose, provision 
is made by the imprisonment of indefinite 
length, whieli till the olijeet lie aceonqilished, 
would without it take place of couise. Not 
any such purpose as punishment for, like the 
peipetual impns*)m;ient under I'higlish law, 
this mouth’s imprisonment under Scottish 
law falls like the dew- and rain and occa- 
sionally the lightning from heaven, upon the 
just and the unjust — and among the unjust, 
upon the more and less unjust alike.* 

Neither to the creditor nor to the delitor any 
possible use being to be found for it, remain tlie 
myrmidons of th» law, whose use and interest, 
and whose alone, it evidently was, that caused 

* By d & 7 W, IV. c. .'3(1, a cessio may be pur- 
sued by any person in prison, or who has been 
imprisoned and liberated, oragainst whonia writ 
of imprisonment has been issued, tor a civil debt. 
By tlic same act, the process which was liable 
to all the expense and delay of the Court of 
.Session, is 'made competent before the Sheriff’s 
locaf court. In Scotland there is no arrest in 
mesne process, unless circumstances be proved 
from whicli the debtor’s intention to leave the 
country must be inferred. 
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It to be established. Fees upon putting a man 
in, fees upon letting him out ; — profit to this 
and that man during bis stay — profits, none 
of which would have been reaped, had the 
man, without being sent to prison, been ad- 
mitted to deliver up his all, to and in the 
presence of the judge. 

For this cause it is that he is put into a 
jail, where he will do — what ? Anything but 
labour without impediment in that vocation 
which is the source of his subsistence : — and 
in particular imbibe the sort of instruction 
which, as everybody knows, is the natural 
growth of that sort of school : — learn, if he 
be honest, howto become dishonest, — and if 
he be dishonest, how to become worse. 

Use of it as an example, as an experiment, 
as a precedent, as a lesson, to wit to all who 
will suffer their eyes to remain open to it : — 
though not to any whose interest, and there- 
fore whose determination, is to keep them shut 
against it. 

It would show to England, if the case of 
bankruptcy were not sufficient to show, that 
for imprisonment in case of debt, there is no 
need, nor therefore any use. On the north 
of the Tweed, is security for property of less 
value than on the south side of the Tweed ? 
Is property, in point of faert, in so far as de- 
pends on the law of debtor and creditor, less 
secure ? 

SECTION X. 

AGENDA COURSE PROPER TO BE TAKEN ON 

THE OCCASION OF INSOLVENCY. 

A FEW points of subordinate account except- 
ed, so obvious is the course vvliich in this case 
is pointed out by common sense, that the im- 
putation of trifling seems to impend over the 
hand that should set about delineating it. 

So wide from this most obvious course, so 
tortuous and complicated, and in a word so 
palpably weak and foolish, in any other cha- 
racter than that of a system of oppression and 
depredation, is the system set on foot and all 
along carried on by and for the benefit of 
Judge and Co., that unless their sinister inte- 
rest be admitted to have been the only end to 
which it was really directed, it will appear to 
have had for its authors, not men, but some 
inferior race of beings. Bubof the determina- 
tion to adhere in all points to the technical ^ 
system — to consider the abuses of which it is j 
composed as first principles, the propriety of j 
which, lest it should be found to admit of 
doubt, is not so much as to be taken for the 
subject of consideration ; — of the determi- 
nation to consider every path of wisdom, or 
rather of common honesty and common sense, 
as closed and sealed up for ever, — the conse- 
quence is, that in their generation, let men on 
other points be ever so wise, some track or 
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other of folly is the only track in which it is 
left to them to tread. 

On the part of the commander of an in- 
vading or defending army, suppose a fixed 
determination never from any person, on any 
occasion, to receive any sort of intelligence; 

on the part of such a military commander, 

the system of tactics would be an exact coun- 
terpart of the actual system of judicial pro- 
cedure : the aptitude of such commander for 

military command would be the exact coun- 
terpart of the aptitude for judicature mani- 
fested on this occasion by English judges. 

For satisfaction to the creditor under ex- 
isting law, what is the provision made ? No- 
thing can be more inadequate — nothing can 
be more complicated. And when to the cre- 
ditor it is made, matters are so ordered that 
it is frequently at the expense of some person 
or persons from whom it is not due — some 
friend or friends of the debtor — that it is 
made, and not at the exfwmse of the only per- 
son from whom it is due. 

But in .Judge and Co. may be seen the great 
firm to which satisfaction in every instance, 
by the power of that same great confraternity, 
is in the first place always made. 

In the case of insolvency, punishment 
ought to be applied to him, and him alone, 
on whose part there has been blame. Various, 
and by no means more dilficult to distinguish 
in this than in other cases, are the shapes 
and degrees in which blame on the part of an 
insolvent, where there is any, may be seen 
exhibiting itself. 

To all these distinctions, under the guidance 
of Judge and Co., existing Law inexorably 
shuts her eyes. Why? Because, as so often 
observed, to make these distinctions it would 
be necessary for the judge to hear evidence, 

to hear evidence from the best source, in 

the best shape, and at the properest time ; 
— against all which he sits resolved. 

Of this wilful deafness, what is the conse 
quence? Everything that is most contrary 
to common honesty and common sense. 

Woe to the blameless child of misfortune ! 
Thrown into prison for debt, he will lead a 
life of uninterrupted misery, from which, 
bating accidents, no relief is found but in 
death. 

Welcome to the swindler ! — to the man 
chosen by the judge, who, instead of re- 
storing to his creditors the property of which 
he has defrauded them, carries it with him 
to the house of entertainment which is kept 
open to money so acquired ! His guilt is the 
deeper, the greater the quantity of other 
people’s money which he has contrived to 
bring with him into that place ; — but the 
greater the quantity of that money, the 
more comfortable will his condition and situ- 
ation be rendered in that place. 

The reward thus heaped together in the lap 
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of the guilty debtor — the punishment thus 
heaped upon the head of the blameless debtor 

is not all. The measure of punishment 

would in the eyes of these legislators have 
been incomplete, if the injured creditor had 
not come in for a share of it. While the 
debtor, instead of being compelled to give up 
what he has in his power, if anything, for the 
satisfaction of his creditor, is either rioting 
or starving in jail — (who knows or who cares 
which ?) — the injured creditoris fined 4d. per 
day for keeping him there ; and he must sub- 
mit to this additional loss, or forego whatso- 
ever chance there may be of recovering any 
part of his original loss. 

If we consider what ought to be the prac- 
tice, we shall find, that in the case of debt, 
the first point on each occasion to be ascer- 
tained is — what on the part of the alleged 
debtor is the real cause, of the resistance made 
by him to the demand, and thence of the suit. 
Is it any real differ,ence of opinion as to the 
question of right, which has any share in the 
production of that resistance? or does it arise 
from no other cause than a present unwilling- 
ness to part with the money, or a present in- 
ability to provide it ? 

The next point to be considered is — Sol- 
vency on tlie part of the defendant debtor, — 
is it out of doubt ? If yes, then any vexation 
in the shape of confinement, whether in a 
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prison, a spunging-house, or in the custody, 
real or fictitious, of sureties under the name 
of bail, is unnecessary. 

For ascertaining these points, a few mi- 
nutes — a question or two put by the parties 
to each other in the presence of the judge — 
would suffice. 

Whether solvent or insolvent, the next 
point to be provided for is, as far as possible, 
the satisfaction of the creditor. But satis- 
faction at whose expense ? At the expense 
of the debtor himself, and not of any other 
person, those excepted, such as his wife and 
children, whose subsistence is dependent upon 
his. 

Next to satisfaction, in the event of insol- 
vency — i. e. deficiency in respect of the quan- 
tum of such satisfaction — comes punishment: 

But in what case ? — in a case where, on 

the part of the insolvent, there has been no 
blame ? To a questfon of this sort, so far from 
finding it possible to answer yes, common 
sense cannot for shame answer simply and 
without apology in the negative. 

And note, that as on other occasions, so 
on this occasion, every infliction, in respect 
of whatsoever evil is produced by it, which 
might be avoided and is not avoided, may be, 
and ought to be, placed to the account of 
punishment. 


APPENDIX C. 

FALSE THEORY OF EVIDENCE — (HILBERT’S.) 


“ The Theory of Evidence” is the subject 
which, in his work cMitilled “ The Law of 
Evidence,” Lord Chief- Baron Gilbert under- 
took to make his pupils iiiulerstarid. The 
theory ? Yes, “ the true theory.” And in pur- 
suit of so laudable a design, the coarse taken 
by him, — what was it ? To establish in the 
first place, to serve as a groundwork for this 
whole theory, a division which was to be all- 
comprehensive — a division in one or other of 
the two branches of which the whole subject- 
matter of it was to be found comprised. 

Of real evidence, so called with reference 
to its source, and in contradistinction to per- 
sonal evidence, he says nothing : — to his con- 
ception, things considered in the character of 
sources of evidence, capable of furnishing it, 
of presenting it to the senses of the judge, 
through or even without the intervention of 
persons and the evidence of persons, appear 
not ever to have presented themselves. 
Makeshift evidence in its various modifi- 


cations, preappointed evidence in its various 
modifications, in^point of natural and usual 
trustworthiness — the first-mentioned below, 
the other above the ordinary standard, — as 
little, to a mind like Gilbert’s, could any 
such objects, any such distinctions, have pre- 
sented themselves. 

Of the distinction between genuineness and 

verity between the genuineness of a written 

statement and the verity of the several facts 
or supposed facts*stated in it, — as little was 
the faculty of forming to himself anything 
like a clear conception within his reach. 

That on this part of the field of law there 
should be any work to do for the legislator, 
calling by the nature of it for the hand of 
the legislator, was a conception which either 
never presented itself to his mind, or, if so 
be that it ever presented itself to his mind, 
could not but have been rejected with ab- 
horrence. 

That on any such subject as that of evi- 
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dence that in any part of the vast and im- 

portant demesne of evidence, anything in the 
way of general rules should he the work of 
the only hand which they will ventiire to speak 
of in direct terms as competent to make law, 

that it should be the work of any hand hut 

that of a judge, that is, of a functionary to 
whom adequate means of information, h'i^al 
power, legitimate interest, and thence [iro- 
per inclination, — everything what soevei that 
is n(‘cessary to tin* proper execution ot this 
woik, as of every woik, is wanting, — of a 
sort of functionary with whom no arrange- 
ment good or had can originate, who on no 
part of the licld can take' so much as the first 
step uidess calhul upon hy this or that indi- 
vidual in the character of a suitor, and who 
to the end of tune would remain motionless 
as a puppet, in whom the very faculty of mo- 
tion depends altogether qpon external .igency 
^ - motionless as tluj piip{)et-king in the slmw- 
nian’s box, hut for some unhap[)y or dishonest 
person, who, led hy necessity, m the charac- 
ter of plaintiff repairs to the shop, and ob- 
tains the necessary [larelmient, the purchase 
of whieh gives to the cause, and to the au- 
thority of the judge who is to try it, that birth 
and life which is givmi to the puppet-king hy 
the showman’s touch of the aiumaliug wire, 

— is ail idea wliii'h eitlier never aro^'C in his 
mind, or wa« instantly rejected by him. 

To put aside the hand of the legishitiirc' — 
of that body hy winch the people au‘ lepie- 
sented — to put aside its authoiiu, to <li^- 
eountenance its interference, to mi>^eonsti iie 
end eoiistnie away its laws --to picscnt their 
own luihhles and ciiulities as so many advan- 
tageous suhslitiites, — lias been the eon-^tant 
eouise ol those ereatuies ot the crown, of 
\vhose cus/c he was so woiihy a representa- 
tive. 1'ht‘jf call for the assistance of flic 
legislator’s hand! No: — they know better 
things: they make qiiiekei work. Jlyhall-a- 
dozeii threads spun out ol their own bowels, as 

- Christianity is part aiufpaicel of the law 
of Kiiglaml,” — ten words exactly told, — they 
M ill make you a whole system of penal laws 
applicable at pleasuie to the end of time, to 
the purposes of every Judge to whom an At- 
toriiey-geiienil has made liis how. 

Out ol wordn in mimber one, two, or four — 
j’ohcif^ sound polic}/, or policif of the law — they 
will make you a whole system of political 
t eonomy or anything else, in despite of Adam 
Plinth, on who^c unlearned speeiilations men 
in then high situations disdain to bestow a 
glance. 

Ill the hook entitled “ The Law of Nisi 
Pnusf Judge Buller, the favourite pupil of 
Jan (1 Mansfield, touelied, of course, outlie 
subject of evideiiee ; and in the compass of 
nine rules, with the eases given under each 
for illustration, undertook to compress the 
whole law of evidence. Written in the 


spirit of the Lord Chief-Baron, they consti- 
tuted a body of instruction altogether worthy 
of the source from which they had been de- 
rived. But not to overload with rubbish a 
sketch which, in its first design, was to have 
been throughout highly compressed, a view 
of these rules m among the matters which 
must here he laid aside. 

“ The dc'^igii of the law,” says Gilbert, “ is 
to cause a rigid demonstration in matters ot 
light; and there can he no demonstration of 
a fact without the best evidence that the 
natiue of the thing i-^ capable of; — less evi- 
dence doth create hut opinion and suttnise, 
and does not leav(‘ a man the eulue satistac- 
tiori tliat aiises from demoiistratiou.” p. 8. 

“ Records arc the memonals of the 

legislature, and of the king’s courts of jus- 
tice they arc the proper diagrams for 

the demonstration of right.” p. 5. 

“ If the question he, whether eertaiii land 
be the land of J S. oi J, N., and a record he 
produced whereby the laud appears to he 
translerred horn J. S. to J. N., — this is 
called knowledge hy demonstration.” p. 2. 

“ Re[)ort from others .... is one step 

further from demonstration, M'lneli is founded 
upon the view of our own senses; and yet 
there is that faith and credit to he given to 
the honesty and integrity of credible and dis- 
interested witnesses attesimg any fact under 
the solemnities and obligation of religion, and 
the dangeis and penalties ot }»erjury, that the 
mind equally acquiesces therein as on a know- 
ledge hy (leinoii'^tralion.” p. S. 

Report fiom others ?.«? one step further from 
demonstration ! — as if a lecoid, proof from 
which is according to him demoiistratiou it- 
self, were an\ thing hut a report from others! 
Of this miraculous rcoeptaele, according to 
his eoueeption of it, one propel ty (it thus ap- 
peals) tiieii is, — the being at a distance from 
Itself 

Two questions which lie confounds at the 
voiy outset, and is never tiied of coufoimd- 
iiig, aie the question of aiithenticil} and the 
question of verity — the question eoueerning 
the aiitlieutieity of a script, and the question 
concerning the verit} of the assertion con- 
tained in it. 

As to the question of verity, the constant 
faLity of a large — and what makes the inis- 
cliief, not al\A ays distinguishable — proportion 
of the asset tioiis contained in a record (the 
iiistiumeiit so sty led in the Westminster-IIall 
Coiiits,) is confessed and delineated even hv 
Blaekstoiie, and is such as ought to be, if it 
be not already, proverbial. 

As to authenticity, neither can even this 
property be w ith strict truth ascribed to it. 

Take the judgment itself whieh is there 
pronounced : — It presents itself in the cha- 
racter of a written discourse, having for its 
[ cuitliois the judges of a certain judicatory 
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and as being expressive of an act of the in- 
tellectual faculty, followed by a correspon- 
ding act of the volitional faculty, concerning 
the allowance or disallowance of the claim 
or demand preferred by the plaintiff in the 
cause : — having these men for its authors, and 
expressive of tliat which, on the occasion in 
question, was the state of their minds, a state 
into winch they had been respectively brought 
by the reci’ption given to the allegations and 
proofs adduced on behalf of the parties on 
both sides, or at least on one side. 

Such, as far as concerns the question of 
authenticity, is the account given of the mat- 
ter by and on the face of the record. How 
stands it in point of fact ^ That unless by 
mere accident, the judges do not any of them 
know anything about the judgment which is 
thus uttered and put off as theirs. By whose 
hand or under whose order it is penned, even 
this, unless by mere accident, is unkiiown to 
them. When the record which ought to be 
made up, and for the making up of which 
some person or other in the character of suitor 
and client is made to pay, is really made up, 
which is not always the case, it is by some 
attorney’s clerk,* under directions from his. 
master . but even this is an event which docs 
not always take place. f 

A decree — for this is the name which in 
an equity court is given to the sort of instru- 
ment, which in a common-law court is called 
a judgment — (and these are the sorts of dis- 
tinctions the momentary oblivion of which 
would to the eye of a learned censor present 
itself as a niaik of uiqnirdonable ignoiancc) — ■ 
an equity decree is really the expression of 
a will actually forriu'd and declared by the 
judge whose name it bears — the mechani- 
cal contrivance upon the strength of which an 
uiticle so e\{)cnsivc as human reason, espe- 
cially if it be to be furnished by a judicial 
mind, is dispensed with, not having yet been 
conqiletcly adopted in and applied to the bu- 
siness of a court of equity. 

A decree is therefore authentic, and thus 
far, at any rate, the matter of it is true. For 
this, or tor some other equally good reason, 
it is not, by the judges of the common-law 
courts, recognised in the character of a re- 
cord : — it is no such “ diagram” — it contains 
no such “demonstration of right.” 

According to Gilbert himself, it is not a 
record, or any part of the record : nor should 
the difference naturally have been unknown 
to him, he being Chief .Tudge of that amphi- 
bious judicatory, the Court of Exchequer, 
which is both a common-law court and an 
equity court — a court of record, and a court 
not of record — and which in this its inferior 
capacity, ties up its own hands, stopping and 


* Tmpey’s Common Pleas, p. 318. 

•j* Compton’s 15. R. and C. B. bySellon. 


overruling the proceedings carried on under 
its eye in its superior character of a court of 
record, viz. a common-law court. 

After dispatching the testimonies of the 
highest rank, the testimonies that are of re- 
cord, — the first sort of testimonies, says he, 
that are not of record, arc the proceedings of 
the Court of Chancery. “ The reason why 
the proceedings in Chancery, and the rolls of 
the court (in which are contained the decree) 
are not records, is this — because they are not 
the precedents of justice : for the proceedings 
in Chancery are founded only in the circum- 
stances of each private case, and they cannot 
he rules; to any other." This from the Lord 
Chief-Baron himself, chief judge of a jiidi- 
catory exercising the powers of the Court of 
Chancery ! Had the hand from which it issued 
been an unleai ned one, even though it had been 
a noble one, how pptrif\ing would have been 
the taunts of ignorance which it would have 
drawn down ujion itself from learned lips ! 

The decrees by which, in the court of which 
he was the Chief, sitting on the eijuity side of 
that court, he was overruling the judgments, 
the demonstrations of right pionounced on 
the common-law side of that same court, these 
overruling decrees not being of record, while 
the oveiiuled judgments were of record, — 
what, according to the rul(*s of evidence as laid 
down by himself, must have been the conse- 
quence ? Records being put by him in the lirst 
place, as having “ the iirst place in the (li^- 
coui ses of probiibility,” (p. 5,) and matters not 
ofrecord being with reference to records “ mat- 
ters of interior nature,” (p. 5,) — and the two 
halves of his rnind being in Hat contradiction 
to each othei, — the preference must, by the 
whole ot H, have been given to the common- 
law half. By the common-law half, the right 
had been demonstrated to be in the plaintiff 
at common-law. By the equity half, it had 
been decreed to be in the plaintiff in equity 
— the same unhappy person to whose hard lot 
it had fallen tobe detendant at common law, 
and now, together with his adversary or ad- 
versaries, to be hustled between the two sides 
of the court, — between the law half and the 
! equity half of these the reverend deniers and 
vendors of law and equity; — for, the repre- 
sentation given by the equity half not being 
among the precedents of justice, his whole 
mind, not altogether without reason, refused 
to believe that representation to be true : — 
but of the two conflicting halves, the equity 
half being the stronger, while the opposite 
side was the more trustworthy, it was to the 
representation made by the stronger side that 
the effect was given by the whole, the weaker 
being left to comfort itself with the reflection, 
th|t thohgh equity and power were on the 
other side, truth and demonstration, as well 
as law, were on its own side. 

“ To understand the true theory of evi- 
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dence:” such is the purpose for which, is only private evidence between party and 

Gilbert states, it is necessary that the ar- party. 

rangement which he proceeds to give should Under this same head of private evidence, 
be “ considered.” after title, Deeds, comes once more title. Wills, 

Testimony being all along employed as a p. 91 ; then Deeds cancelled, p. 96; Bills of 
word exactly synonymous to evidence — cir- exchange, notes of acceptance, p. 99. 
cumstantial evidence completely out of his With this sub-title ends title, Written m- 
mind, until, not by that name, but under the dence. After all these comes, title, Witnesses 
name o{ presumptions ^ at the end of his 246 p. 205; i. e. as he expresses it, “the under 
pages, he comes to consider it. written rit should be unwritten) evidence, or 

Testimony he divides into “ written ' and the proois from the mouths of witnesses. 

“ unwritten,” written into “ public and And now comes the only case, viz. that in 

private,” public into “ records and matters which the testimony of the witness is deli- 

of inferior nature.” vered, in the shape denominated on the pre- 

“ Speaking of written and unwritten, in sent occasion, by this teacher of the theory of 
the first place,” says he, “we are to con- evidence, unwritten — and on other occasions, 
sider which of these two sorts of evidence by him and all other lawyers, poro/ evidence — 
is to be preferred in the scale of probability, in which it occurs to him that a witness is ca- 
when they stand in opposition to each other, pable of standing exposed to the action of 

Cicero,” says he, “ gives a handsome turn interest in such manner as to indicate the 

in favour of the unwritten evidence,” p. 4: propriety of a head entitled “ Witnesses in- 
whereupon comes the handsome turn : “But terested, p. 107. 

the balance of probability,” continues he, “ is In any such form as that of a bill, an an- 
certainly on the other side,” p. 5 : “ there- swer, an affidavit, or a deposition — what had 
fore,” continues he again, “ wc shall begin with not entered into his conception was, that tes- 
the written evidence ; that has the first place timony should ever be exposed to the action 
in the discourses of probability.” of sinister interest. In all these several forms, 

Under the head of public records, come testimony “ w a record;” that is to say, “ nor 
the following sorts of evidence, ranged ac- a record:'" — and a record being the diagram 
cording to the intimation above given, in the in and by which right is demonstrated, what- 
order corresponding to their respective alti- ever assertion is happy enough to obtain ad- 
tudes in the scale of probative force : — mittance into any one of those receptacles of 

In the first place, though without any sepa- truth, becomes truth demonstrated, 
rate title in large letters, come those records Such being the arrangement, and such the 
which, according to him, are the precedents nature and order of the matters comprised in 
of the demonstration of justice (p. 6,) and it, observe now the reasoning on which it is 
instruments of justice ; i. e. the above-men- grounded: — “ Contracts reduced to writing” 
tioned compounds or reservoirs of truths and rsays he, page 5) “ are the most sedate and 
lies undistinguishably shaken together, penned deliberate acts of the mind,” and so forth ; — 
by nobody knows who, and kept under the and “therefore” it is that with him “ written 
orders, how seldom soever, if ever, actually evidence” has the first place “ in the dis- 
subjected to the eyes of the judges of West- courses of probability meaning, as it should 
minster Hall. Then comes a score of other seem, in discourses holden on the subject of 
heads in the following order : — the order of probability : — and therefore it 

1. Statutes, p. 9; —2. Opies of all other is, that though “ depositions,” as he himself 
records under seal, and not under seal,p. 1 1;— observes (p. 3,) fall short, viz. in probative 
3. Copies sworn, and office-copies, p. 17;— 4. force, of examinations viva voce, yet in the 
Records, recoveries, &c. p. 21; — 5. Verdicts, scale of probative force he assigns to them 

evidence, p. 31 ; 6. Writs, p. 34;— 7 Acts of a place higher than that assigned by him to 

parliament, p. 36;— 8. Public matters not of unwritten evidence — alias parol evidence— - 
record, chancery proceedings, p. 41 ;— 9. Bills alias evidence extracted by examination viva 

in chancery, p. 42 ; 10. Answers, p. 43; — 11. vocc ; as if depositions them.selves were ex- 

Affidavits, p. 45 ; — 12. Comparison of hands, tracted by anything else but by examinations 
p.47;— 13. Voluntary affidawts, p. 49; — 14. viv& voce: and therefore it is, that putting 

Depositions, p. 52 ; 15. Decree, sentence in affidavits which are not extracted by exami- 

the spiritual court, p. 60; — 16. Evidence, nation viva voce, before depositions which 
p. 61 ; — 17. Of the proceedings in the spiri- are, for a reason which, even according to his 
tual court, p. 63 ; 18. Wills, p. 64. own account of it, applies only to contracts, 

19. The above being his list of sorts of amongst so many other things which are not 
public evidence that are records, next comes contracts, he ranks affidavits before deposi- 
the head entitled “ Of the public matters that tions. 

are not records,” p. 67. ** In the same strain of anility, garrulity, 

20. This dispatched, next comes in great narrow-mindedness, absurdity, perpetual mis- 
lettcrs, title, Dekds, p. 70, which, says he, representation, and indefatigable self-contra- 
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diction, runs the whole of this work, from 
which men are to understand the true theory 
of evidence. 

Although as a whole, the whole of it taken 
together can scarcely be taken for the sub- 
ject of serious study, without danger of insa- 
nity, It may however be labour not altogether 
thrown away, to dip into here and there a 
page — and any page may serve — for two pur- 
poses, and in two points of view : — 

One is, that it maybe seen to what a degree 
of debasement, even so late as the middle of 
the eighteenth century, it was possible for the 
human understanding to be brought down by 
the study of English law : — another is, that 
it may be seen by what sort of an understand- 
ing it is, that down to that late period, not 
to descend lower, a man was not disqualified 
from filling, even with the universal applause 
and admiration of the learned brotherhood, 
the highest situations. 


Such is the work, which notwithstanding 
its never having “ received the last correc- 
tions of its author,” (as if susceptibility of 
correction were among the properties of such 
a work,) is nevertheless, in the eyes of the 
author of a so much better work on the same 
subject,* so excellent, that so far as relates 
to this part of the law of evidence (viz. “ the 
section on records,” of which a sample has 
been seen above,) “ which may be considered 
as coeval with the law itself, it must form 
the basis of every subsequent work on the 
subject.” 

Whether the expositor (meaning the Lord 
Chief- Baron) be not well suited to the sub- 
ject, as well as whether the subject be not 
well suited to the expositor, the reader may 
now find himself in a condition in some mea- 
sure to judge. 

• Pe^e, Preface, 
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PREFACE. 


The papers, from wliieli tlic work now sub- 
mitted to tbe public has l)eeii extracted, weie 
written by Mr. Benthani at various turn"-, 
from the year 1802 to 1812. They eoinj)n.se 
a very minute exposition ot liis views on all 
the branches of the great subject ol Judicial 
Kvidenee, intermixV'd with ciiticisins on the 
Law of Evidence as it is established in this 
country, and with incident.d lemarks on tlu‘ 
state of that branch of law in most ot tlie con- 
tinental systems of jiuisprudeiice. 

Mr. Bentham’s speculations on Judi(‘ial 
Evidence have alieady been given to the 
world, in a more condensed torm, by M. 
Dumont, of Geneva, in the “ Trade dcs 
Preuves Judiciaiies,” published in 1823: one 
of the most interesting among tlie iniport.int 
works founded on Mr.Benth.iiu’s manusciipts, 
with which tliat “ first ot translators and rc- 
dacteurs^” as he has justly bcini teirni'd, has 
enriched the libraiy of the continental jurist. 
The strictures, however, on English law% 
which compose rnou* than one-half of tin* 
present wmrk, were judiciously omitted by 
M. Dumont, as not sutlicii'iitly interesting 
to a coiitinoiital leadi'r to conijiensate loi the 
very considerable space wdnch they would 
have occupied. To an English reader — to 
him at least who loves his country sulli- 
ciently well to desire that what is defective* 
in her institutions should be amended, and, 
in order to its being amended, should be 
knowni — these criticisms will not be the 
least interesting poition of the woik. As is 
usual in the ciitical and controversial pa it ot 
Mr. Bentham’s waitings, the manner is for- 
cible and perspicuous. The occasional ob- 
scurity, of W'hich his style is ai'cused, but 
which in reality is almost conlined to the 
more intricate of the theoretical discussions, 
is the less to be regretted, as the nature of 
the subject is of itself sufficient to render the 
work a sealed letter to those wdio ri’ad merely 
for amusement. They wdio really dc.sire to 
possess useful knowledge do not grudge the 
trouble necessary to acquire it. 

The task of the Editor has chiefly con- 
sisted in collating the manuscripts. Mr. 
Bentham had gone over the whole of the 


field several times, at intervals of some length 
from one another, w'ith little reference on 
each occ.ision to what he had written on the 
subject at the former times. Hence, it was 
otten lound that the same topic had been 
tieated two and even tluee times; and it 
bee.mie nece->^aiy foi the Editor to deter- 
mine, not only wliieli ol the manuscripts 
''lioidd sup()l}^ tlu* b.isis of the ebapter, but 
likew ise bow great a poihon of each of those 
which were laid aside might usefully be in- 
corporated with that winch was retained. 
The more recent of tbe inaiiuscripts has in 
most eases been adojitcd as the gioundwork, 
being giuierally that in which the subjects 
w'(‘re tieated most comprehensively and sys- 
teimiticall^ , wdiile the earlier ones often 
coiitaiiu'd thoughts and illusti ations of con- 
''idoiable value, with passages, and some- 
times whole pages, wiitten with gicat spirit 
and pung(*ney. Where these could conve- 
niently be sulisti tilted for the corresponding 
passages in the manuscript chosen as the 
iiasis of tlie woik, the substitution has been 
niad(‘. Wlieic this was tliouglit inexpedient, 
eitlier on account of the merit of the pas- 
sages which would thus have been Biiper- 
scdi'd, or because thcii omission would have 
hiokcn the thre.u^ of the discussion, tlie Edi- 
tor (not thinking himself jiistilied in sup- 
pressing anything which appeared to him to 
be valiiahle in the original) has added the 
passage which was lirst written, instead of 
substituting it for that which was composed 
more recently. From this cause it may oc- 
caMonally be found in perusing the work, 
that the same ideas have been introduced 
more than once,* in different dresses. But 
tlie Editor hopes that this will never prove 
to he the case, except where either the merit 
of both passages, or the manner in which 
oru' of them was interwoven with the mat- 
ter preceding and following it, constituted a 
sufficient motive for retaining both. 

The plan of the work having been altered 
and ^enlarged at different times, and having 
ultimately extended to a much wider mnge 
of subjects thap were included in the original 
design, it has not unfrequently happened thftt 

N 
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the same subject has been discussed inci- 
dentally in one book, which was afterwards 
treated directly in another. In some of these 
cases the incidental discussion has been omit- 
ted, as licing no .longer necessary; but in 
others, it contained important matter, which 
was not to be found in the direct and more 
metliodical one, and which, from the plan on 
which' tlie latter was composed, it was not 
found possible to introduce in it. In such 
cases, both discussions have usually been re- 
tained. 

The work, as has been already observed, 
not having l)een wiitlen coiis(>(Miti\ cly, but 
part at one tij»ie, and part at. anotlicr, ujkI 
having alwa}'S been legarded ])y the author 
as an unfinished work, it has sometimes 
(though but rarely) occuriaal, that while ojie 
topic was treated sev(‘rul times over, another, 
of perliaps equal importance, was not tn'ated 
at all. Such deficiencies* it was the wish of 
Mr. llentham that the Editor should endea- 
vour to supply. In compliance with this 
wish, some cases of the exclusion of evidence 
in English law, which were not noticed by 
Mr.’’ Bentham, have been stated and <*om- 
mented upon in the last chapter of the book 
on Makeshift Evidence, and in tw'o chapters 
of the sixth part of the book on Exclusion.^' 
lie has likewise subjoined to soihe of th(> 
chapters in the latter book, a vindication of 
the doctrines which they eoiitain, against th(‘ 
strictures of an able writer in the Edinburgh 
Review. A few miseellaiu'ous notes are scat- 
tered here and there, but sparinglv nor could 
anything, exeiqd tlu' di'>ti nelly ('xpiO'-si'd wish 
of the Author, have induc('d the Editor to 
think that any additions of his could enhance 
the value of a work on such a subject, and 
from such a hand. 

For the distiibution of the work in Chap- 
ters and Sections, the Editor alone is lespon- 
sible. The division into Book-, is all ih.it 
belongs to the Author. 

The original manu'-'criptsi •ontaiued, under 
the title of Causes of the Exclusion of Evi- 
dence, a tieatise on the principal defects of 
the English system of Technical Procedure. 
This extensive subj(*ct may appear not to be 
so intimately connected with the more limited 
design of a wa)rk which professes to treat of 
Judicial Evidence only, as to entitle a dis- 
sertation upon it to a place in these pages. 
On examination, however, 'ihe parenthetical 
treatise was thought to be not only so in- 
structive, but so full of point and vivacity, 

* The Editor has not thought it necessary to 
consult, on the state of the existing law, any other 
authorities than the compilations of Pnillips, 
Starkic, and others. These works were sum- 
Ciently authoritative for his purpose; and if the 
state of the law be such, that even those ex^peri- 
cnced lawyers can have misunderstood it, this 
simple fact moves more against the law than any 
remarks which the Editor can have grounded on 
the misconception. 


that its publication could not but be accept- 
able to the readers of the present work: 
and the additional bulk, in a work which 
already extended beyond four volumes, was 
not deemed a preponderant objection, es- 
pecially a.s the disseriation, from the liveli- 
nes.s and poignancy with which it exposes 
eslahlishcd absurdities, gives in some degree 
a leliel: to the eonipaiative abstruseness of 
.some other [i.irts of the work. It stands as 
the eighth in order of the ten books into 
which the work is divided. 

A few of the vices in the dtdail of English 
law, vvhieli are eomplained of both in this 
book and in other parts of the work, have 
been eillu'r wholly or partially remedied by 
Mr. Peel’s ix'eent law reforms; and some 
others may be expeeted to be removed, if 
tiu' recommendations of the late Chancery 
(k)mmi^sion be carried into execution. The 
<*hanges, however, which will thus he effected 
in a system of procedure founded altogether 
upon wrong principles, will not he siifTicient 
to render that system materially better : in 
some eases, perhaps, they will even tend to 
render it vvoise; since the maid fuie suitor 
has always several modes of distressing his 
adversary by needh'ss delay or expense, and 
these petty reforms take away at most one 
or two, but leave it open to him to have 
recourse to others, which, though perhaps 
more troublesome to himself, may be even 
more burdensome to his bond fide adversary 
than the former. Thus, for instance : in one 
of the earlier eliajiters of Book Vlll. the 
r('u<ler will find an exposure, of one of those 
contrivances for making delay which were 
formerly within tlic povvan' of the dishonest 
suitor; I mean that of groundless writs of 
(MTor. Mr. Peel has partially (and but par- 
tially) taken away tliis resource, and the 
consequence, as we are informed, has been, 
not that impropc'r (h'lay has not been ob- 
tained, but that it has been obtained by way 
ot demurrer, or by joining issue ami pro- 
ceeding to trial ; either of which expedients 
(though perhaps somewhat less efficacious to 
the party seeking delay) are equally, if not 
more, oppressive in the shape of expense to 
the party against whom they are employed, 
than the proceedings in error. 

The truth is, that, bad as the English sys- 
tem of jurisprudence is, its parts harmonize 
tolerably well together ; and if one part, 
however bad, be taken away, while another 
part is loft standing, the arrangement which 
is substituted for it may, for the time, do 
more harm by its imperfect adaptation to the 
remainder of the old system, than the re- 
moval of the abuse can do good. The objec- 
tion so often urged by lawyers "as an argument 
against reforms, “ That in so complicated arfid 
intricate a system of jurisprudence as ours, 
no one can foretell what the consequences 
of the slightest innovation may he,” is per«^ 
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fectly correct ; although the inference to be 
drawn from it is, not (as they would have it 
to be understood) that the system ought not 
to be reformed, but that it ought to be re- 
formed thoroughly, and on a comprehensive 
plan ; not piecemeal, but at once. There are 
numerous cases in which a gradual cliange 
is preferable to a sudden one ; because its 
immediate consequenees can be more dis- 
tinctly foreseen. But in this case, the con- 
sequences even of a sudden change* can he 
much more easily foreseen than tliose of a 
gradual one. Whatever ditliciilties men niigl»t 
at first experience (though tlie dillicuhit's 
which they would experience have he(‘n infi- 
nitely exaggerated) in a(ln[)ti]ig their t-ondiiet 
to a system of procedure entirely founde<l on 
rational, and therefore on new, principles, 
none are more ready than lawyers themselves 
to admit that still greater dilliculty would 
be felt in adapting it fo a system partly ra- 
tional and paitly technical. 

For such a thordiij^h reform, or ratlu'i- re- 
construction of our laws, the public mind is 
not yet entirely prepared. Hut it is rapidly 
advaneing to such a state of preparation. U 
is now no longer considered as a mark of 
disaffection towaids the state, and hostility 
to social order and to law in general, to ex- 
press an opinion that the existing law is d<*- 
iective, and reqiiiies a radical rofoian. Thus 
much Mr. Peel’s attempts have already done 
for the best interests of his country; and 
they will in time do imich more. A new 
spirit is rising in the profession itsi-lt. Of 
this the recent work of Mr. Ilumplneys, 
obtaining, as it has dom*, so great ciiciila- 
tion and celebrity, is one of the most gra- 
tifying indications. The refoun which ho 
contemplates in one of the most dillieiilt, as 
well as important branches of the law, is 
no timid and trifling attempt to compromise 
with the evil, hut goes to tlio root at once.’* 
And the rapidity witli wliieli this spiiit is 
spreading among the* young and lising law- 
yers, notwithstanding tlie degree in wdiich 
their pecuniary interest must he affected by 
the removal of the abuses, is one of the 

* It may not he inn)ertinent here to remark, 
that the suggestions of Mr. Humphreys, admi- 
rable as they are, have received most valuable 

improvements from Mr. Benthain’s pen See 

an article in the Westminster Review^ No. XII. 
(reprinted in this collection.) 


most clieeriiig signs of the times, and goes 
far to show, that the tenacity with which 
the profession has usually clung to the worst 
parts of existing systems, was owing, not 
wholly to those sinister interests which Mr. 
Beiitluun has so instriietivcly expounded, but 
in part at least, to the extreme difficulty 
which a mind conversant only with one set 
ot securities feels in conceiving that society 
can possibly he held together by any other. 

It has appeared to tlie Editor superfluous 
to add one word in reeomniendation of the 
work. The vast importaiiee of the subject, 
which is obvious to all men, and the consi- 
deration that it has now’ for the first time 
been tieated philosophically, and by sindi a 
master, contain in tliemselves so many iii- 
eitenieiits of curiosity to ev’ciy liberal mind, 
to every mind which regards kiiowdedge on 
important subjects as an object of desire, 
that volumes might he written without add- 
ding to their torce. 


[At an interval of more than ten years 
from the tirst publication of this work, the 
original Editor tei’ls tluit an apology is due 
fiom him tor tlie air of confident dogmatism 
peiccptifile in some of his notes and addi- 
tions, and lor w hich In* can only iirg'e the 
palliation ot tlieir having lieen written in 
veiy early vontli — a time of life at which 
such taults <ne mou* venial tlian at any other, 
because lliey generally arise, not so much 
from Ihe writer’s own si'U-eonecit, as from 
eonlidenee in the authorily of his teachers. 
It is du(‘, however, to himseli’ to state, that 
the tone of some of the passages in question 
W’ould have been felt by him, even tlien, to 
he nil becoming, us proceeding from himself 
individually: he w’rote them in the eliaracter 
of an anony mous Editor of Mr. Boiitham’s 
work, w'ho, in tlie trifling eontrihufions wdiieh 
the author desired at his hands, considered 
(so tar as mere manner was com’crned) ra- 
ther what woulc^lie accordant w’ith the spirit 
of the work ilselt, and in Mr. Benthani ud- 
iiiissihle, than what would ho decorous from 
a person of his yi*ars and his limited know- 
ledge and expel ienee. Ills name was sub- 
sequently affixed, contrary to his own strongly 
expressed wish, at the positive desire of ihe 
venendile author, who certainly had a right 
to require it.] 

December 1837. 


The notes of the Editor of the original Edition are distinguished from other annotations 
by the word “ Editor'*'^ being printed at full length. 


PROSPECTIVE VIEW. 


Before entering on the perusal of the fol- 
lowing work, it may afford some satisfaction 
to the reader to understand, from a general 
iatlmation, the nature and extent of the in- 
formation which he may expect from it. 


The results maybe comprised in three pro- 
positions : the one, a theorem to be proved ; 
the other two, problems to be solveu- 

The theorem is this : that, merely with a, 
view to rectitude of decision, to the avoid* 
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ance of tlie mischiefs attached to undue de> 
cision, no species of evidence whatsoever, 
willing or unwilling, ought to be excluded : 
(or that although in certain cases it may be 
right that this or that lot of evidence, though 
tendered, should not be admitted, yet in these 
cases the reason for the exclusion rests on other 
grounds ; viz. avoidance of vexation, expense, 
and delay. The proof of this theorem con- 
stitutes the first of the three main results. 

To give instructions pointing out the means 
by which what can be done may be done to- 
wards securing the truth of evitlence : this is 
one of the two main problems, the solution of 
which is here attempted. The solution of it 
is the second of the tliree main results.. 

To give instructions serving to assist the 
the mind of the judge in forminjr its estimate 
of the probability of truth, in the instance 
of the evidence presented to it ; in^a word, 
in judging of the weight oT evidence : this is 
the other of the two 'mam pioI)leins which 
are here attem{)ted to he solved. The solu- 
tion of it constitutes the third of the three 
main results. 

, Of these propositions, tlic first, whi<*h is 
the only one of the three by which an o[)i- 
nion is announced, can scarce have tailed to 
present to the mind of the professional law- 
yer the idea of novelty, and not of simple 
novelty only, hut of paradox. Of my own 
country I speak in the first iihua* ; and the 
observation may, without mueh danger of 
error, be extended to every other of the most 
highly enlightened nations. INlany and ex- 
tensive are the masses of t'videnee against 
which an inexorable door is shut hy ohliga-" 
tory rules. But, of the masses of evidence 
thus excluded, the composition is more or less 
different as between nation and nation. 

As to the third prolilciti, — to give in- 
structions for judging of the truth of evi- 
dence, — so far as the proposition contained 
in the leading tlieoreni is contradicted hy 
authoritative practice, the «olution of this 
problem is rendered unnecessary. An ex- 
clusion put upon a lot of evidence saves all 
discussion respecting the degree of weight 
to be allowed to it. Shut the .street door 
in a man’s face, you save the trouble of con- 
sidering the degree of attention that shall be 
shown to him in the house. 

Objections, the effect of which (if allowed 
in that character) is to exclude the testimony 
of a witness altogether, are in the language 
of English law styled objections to his com- 
jpetency. 

Translated, then, into the language of 
English law, the following is the import of 
the first of the three propositions : — In the 
cl^acter of objections to competency, no 
objections ought to be allowed.’* Willing»or 

♦ Understand, so far as rectitude of decision 
is the only object If on any other ground any 
exemption be established, it will be on that of 


uilwiUing, witnesses of all descriptions ought 
to be heard : the willing not to be excluded 
on any such grounds as those of imbecility, 
interest, or infamy ; the unwilling not to be 
excused on any su(;h ground as that of their 
unwillingness, either established or presumed; 
not even in any such cases as those of family- 
peace -disturbing, trust - betraying, self- con- 
victing or nccusii)g, self-disgracing, or in any 
other way sclf-{)rcjudicing ovidence. 

Of the matter contained in any English 
law-book bearing the word Evidence on its 
title-page, a piiiicipal part consists of refer- 
ences to decisions hy which objections to evi- 
dence have bt'cii either allowed or disallowed 
in the cliaracter of o])jeetioiis to competency. 
In the character of o)>)(‘ctions to competency, 
so far as the proof here given of the first of 
the three ahove-meiitioned propositions were 
dei'ined satistact ory, tl^ey would be tlisallowed, 
all of tliein. in the lui»)p. 

But even in this case, tjie experience and 
reflection whicli dictated the allowance given 
to those oljections in judieiiil practice, would 
not he aUogt'ther lost. Disallowed in the 
I character of objections to competency, there 
j is not one of them (tliose only excepted, in 
which the exclusion turns on the ground 
of nnwillingiK'ss) that would not he to be 
allowed in the character of an objection to 
credit — to credibility. And it is in this 
character that they will afford so much mat- 
ter to 1)(* employed in the solution of the 
latter of our two problems: they will serve 
in the framing of the rules or instructions 
for estimating the weight of evidence. 

In stating tlie dispositions of the English 
jurispriuhniee on the subject of ovidence, 
there will h(‘ occasion to lay down and esta- 
blish the following propositions: — 

1. That the system, taken in the aggre- 
gate, is repugnant to the ends of justice : and 
that this is true of almost every rule that 
has ever been laid down on the subject of 
evidence. 

2. That it is iiieoiisistent even wdth itself ; 
and in particular, that tliere is not a rule in 
it which is not violated hy a multitude of ex- 
ceptions or eouiiter-rules, which are observed 
in cases in which the reason of the rule so 
violated applies with as much force as in the 
eases where it is observed. 

3. That this inconsistency has place, not 
only as between rule and rule, but as be- 
tween period and period: between the system 
observed in former periods, and the system 
observed in later periods. 

4. That, consequently, the objections drawn 
from the topics of innovation, subversion, &c. 

delay, vexation, or expense; viz. on the suppo- 
sition, that the certain mischief flowing from one 
or more of these sources wiU be more than equi- 
valent to the contingent mischief apprehendible 
from the danger of wrong decision, in conse- 
quence of the exclusion of the evidence. 
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do not bear, in the present case, against tbe 
introduction of a rational and consistent sys- 
tem ; inasmuch as reasonable dispositions 
might be substituted, in many if not most | 
cases, by the mere adoption of the exceptions, 
to the exclusion of the general rule. 

5. That the fittest hand for introducing 
Improvement into this branch of legislation, 
would be that of the logiblaturc. 

6. But that it might be introduced even 
by the judicial authority, without that in- 
convenience which would attend the making 
changes by this authority in the texture of 
the substantive branch of the law. The ex- 
clusive rules relative to evidence belong to 
the adjective branch of the law: the effect 
of them is to frustrate and di.sappoint the 
expectations raised })y tlie substantive branch. 
The maintenance of them has this effeid per- 
petually : the abolition of them, even thougli 
by the judicial power, would have no such 
effect, hut the contrary.* 

If the discovery of truth he the end of the 
rules of evidence, and if sagacity consist in 
the adaptation of means to ends, it appeared 
to me that, in the lino of judicature, tlie sa- 
gacity displayed by tin; sages of law was as 
much below the level of that displayed by 
an illiterate peasant or mechanic in the bo- 
som of his family, as, in the line of physical 
science, the sagacity displayed ])y the peasant 
is below the sagacity displayed in the same 
line by a Newton. No [leasunt so stupid as to 
use a hundredth part of the exc'rtion to put 
it out of Ins o^vn power, for his own benefit 
and that of his family, to come at truth and 
to do justice within the circle of his family, 
as what liav(‘ been employed by those sag(‘s 
to put it out of their power to discover tiuth 
and do justice for the benefit of their fellow- 
subjects within the circle of the state. 

Such were the reflections that presented 
themselves to an uninformed, hut happily a 
new and imcorrupted understanding, on the 
opening of the grand fountain of legal instruc- 
tion on the siihj(‘ct of evidence, the work of 
the Lord Chief- Baron Gilbert. 

At the distance of half a century, the first 
conceptions of youth have been submitted to 
and Ci)nfirmed by the cautious scrutiny of 
riper years. The result of that scrutiny is 
now submitted t-o the public eye. 

* * The terms, adjective and substantive^ ap- 
plied to law, are intended to mark an important 
distinction, first pointed out to notice by this au- 
thor; viz. the distinction between the commands 
which refer directly to the ultimate ends of the 
legislator, and the commands which refer to 
objects which are only the means to those ends. 
The former are. as it were, the laws themselves ; 
the latter are the prescriptions for carrying the 
former into execution. They are, in short, the 
rules of procedure. The former, Mr. Bentham 
calls the substantive law ; the latter, the adjec- 

tive,— 


It appeared to me, that no private .%mily, 
composed of half a dozen members, could 
subsist a twelvemonth under the governance 
of such rules : and that, were the principles 
from which they flow to receive their full 
effect, the utmost extravagance of Jacobinism 
would not be more surely fatal to the exist- 
ence of society than the sort of dealing, which 
in these seats of elaborate wisdom calls itself 
by the name of justice. That the incompre- 
hensibility of the law — a circumstance which, 
if the law were wise and rational, would be 
the greatest of all abuses — is the very remedy 
which in its present state preserves society 
from litter dissolution; and that, if rogues did 
hut know all the pains that the law has taken 
for their heiudit, iionest men would have 
nothing left tliey could call their own. 

Such was the prospect that presented it- 
self to me on my entrance upon this branch 
of moral seiefice. ^ had come warm to it 
from (lie study of physical science. I had 
tlu'rc seen the human mind advancing with 
uninterrupted and continually accelerated pro- 
gress towards the piniuiele of perfection : facts 
wanting, hut, by the unmolested and even 
publicly assisted industry of individuals, the 
deficiency continually lessened, the demand 
continually supplied: the faculty, the organ, 
of invention sound, and by wholesome exer- 
cise increasing in vigour every day : errors 
still abundant enough, hut continually and 
easily corrected, being the result not so much 
of pri'judicc as of ignorance : every eye open 
to instruction, every ear eager to imbibe it. 
When 1 turned to the field of law, the con- 
trast was equally impressive and afflicting. 

Plowden, one of the heroes of jurispru- 
dence, of the growth of the sixteeiiili century, 
was a -deserter from one of those profes- 
sions which are built on physical science : he 
flourished towards the latter part of the rengn 
of Elizabeth. From the report of a cause re- 
lative to a mine, he took occasion to unfold 
to the eyes of hisiln-etbren of the long robe 
the wonders of mineralogy : a terra incoynita, 
as strange to them as America had been to 
their immediate progenitors. ** The theory 
of mineralogy,” said lie, “ is to the last de- 
gree a simple one. In sulphur and mercury, 
the Adam and Eve of the mineral creation, 
the whole tribe of metals behold their com- 
mon parents. Are they in good health ? the 
two perfect metals* gold and silv'er, are the 
fruits of their embrace. Do they labour un- 
der any infirmity ? the effects of it are seen in 
the imperfect metals, their imperfect progeny.” 

It rests with the reader to judge, whether 
the principles of mineralogy as delivered by 
Plowden, are more absurd in comparison of 
the principles of the same science as deli- 
vered J)y Lavoisier, than the principles of th# 
law of evidence as delivered by Gilbert, and 
, practised byihe infallible and ever-changing 
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line of succeeding sages, will be found when 
compared, I will not say to the truest prin- 
ciples, but to the rules unconsciously con- 
formed to in the humblest cottages. 

The peasant wants only to be iaughtt the 
lawyer to be untaught : an operation painful 
enough, eveir to ordinary pride ; but to pride 
exalted and hardened by power, altogether 
unendurable. 

Supposing all this to be true — supposing 
the law of evidence to be in so bad a state, 
all the world oVer, as it has here been repre- 
sented, so incompetent on every oeeasion to 
the discovery of truth, so ineoinpetent there- 
fore, on every occasion, to the puri)oses of 
justice, — how could things have gone on as 
they have done ? how could society have been 
kept together ? Such are the observations 
that would be apt enough to present them- 
selves on this occasion to an acute and dis- 
cerning mind. • 

The answer is — that, all the world over, 
what has been done by the law towards the 
preservation of society, has, on this ground, 
as on so many other grounds, been done, not 
so much by what the law is in itself, as by 
the opinion that has been entertained of it. 
But as the conception, such as it is, that 
non-lawyers have had it in their power to 
obtain, and have been accu'^tomed to enter- 
tain of it, has been derived trom the only 
source from which it could have Ix'en de- 
rived, viz. the account given of it by lawyers ; 
and as, according to all such accounts, tin* 
law has at all times, ajid through all its 
changes, been the perfection ot reason; such, 
therefore, it has in general been taken to l)e, 
by the submissive and iiieuriou^ multitude. 
By their own experience, its impel feetions 
must all the while have conlinually been ex- 
hibited to their view; but expeiimiee is not 
sufficient always to Ojien the eyes tliat have 
been closed by prejiidiee. What their expe- 
rience could exhibit to them, was the effect: 
what their experience eo^ild not exhiliit to 
them, was the cau<fe. The etfoet. the suffer- 
ings themselv^es, that resulted to individuals 
from the imperfections of the law, vvane hut 
too indubitable : but the cause to which they 
were imputed, was the invincible and irreme- 
diable nature of things, not the factitious and 
therefore remediable imperfections of the law. 
The law itself is perfect : tliis they heard from 
all quarters from whence they heard anything 
about the matter ; this they heard at all times, 
and on all occasions, from the only men who 
so much as pretended to know anything about 
the matter. 

The law is an Utopia — a country that re- 
ceives no visits, but from those who find 
their account in making the most favourable 
report of it. 

All this while the violations of justice have 
been continual. But had they been ever so 


much more frequent, tney would scarcel) 
have contributed more effectually than thei 
have hitherto done, to lay open the real 
state of the case, the true CAUse of the mis- 
chief, to the public eye. To individuals, thal 
is, to the suffering party in each case, and 
his immediate connexions, the suffering pro- 
duced by those violations was more or less 
acute : hut even to the individual who suf- 
fered, his own suffering, considering the source 
it was seen to flow from, scarce presented it- 
self in the character of a grievance. To the 
public at large, it could never have presented 
itself in any such character : because, to the 
public at large, it has always been impossible 
to kjiow anything about the matter. Tc 
lawyers, the sulferiiig has all along beer 
known, and fully known: but to lawyers, 
how, in the nature of men. and things, has it 
been ev'er possible that it should have pre- 
sented itself ill the‘eharaeter of a grievance? 
What sensation is ever produced in the breast 
of an angler, by an ifnpaled and writhing 
worm? in tin* breast of a butcher, by a bleed- 
ing hiinl) in the breast of an hospital sur- 
geon, by a fractured limb? in the breast of 
an undertaker, liy the death of a father or 
mother of an orjihan family? If a fly were 
to he put on the hook, in a niontli when a 
worm is the pro[)er bait — if the lamb v/ere 
to be cut up into uncustomary joints — if, in 
tlie tying up of the stumj) after amputation, a 
three-tailed instead of a five-tailed bandage 
were to he employed — if, in the decorations 
of the coffin, the armorial bearings of the 
deetased were to be turned topsy-turvy — if 
the testimony of a duke or an alderman, ex- 
posed to the temptation of a sinister interest 
to the value ^f the tenth part of a farthing, 
weie to be admitted, ami an oppressed widow 
or orphan family gain tlu'ir rights in eonse- 
queiiee — if the rules estalflisbed in the se- 
veral prof(‘srions, estalilished with reason or 
against reason, were to undergo violation : — 
these are the incidi'iits liy which, in tne se- 
veial classes of professional men. a sensation 
would he iirodueed; meaning always a sen- 
sation of the unpleasant kind. \ 

In Englirii legislation, the causes — meaning 
the ultimate and original causes — of the iW 
perfeetions the removal of which is endea- 
voured at in the present work, arc no other 
than those from which the whole swarm of 
imperfections with which the whole body of 
the law is still infested, derive either their 
e.xistence or their continuance. 

Inclination, power, knowledge — these 
three preliminary requisites concurring, the 
work, whatever it be — the work, how useful 
soever, how arduous soever, is accomplished. 
Any one of them failing, it remains unac- 
compUsbed ; the accompKsbment of it is im- 
possible. And in so for as any one of thei^i 
fails, in so far must the accomplishment, 
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should it have proceeded to a cert^n length, 
repiain imperfect. 

For a work which is at once so arduous 
and laborious, adequate inclination cannot be 
looked for with any rational prospect of suc- 
cess, unless it have been committed to some 
workman, and he a competent one, under 
the character of a duty. 

A duty, be it what it may, will never be 
fulfilled, any farther than it is the interest 
of each person concerned in the work, to do 
that which is his duty. 

Apply these well known and undisputed 
and indisputable principles to the work in 
question — the removal of the imperfections 
in question, as well as all otlu*r imperfections 
of the law. 

Of the three altogether indispensable requi- 
sites, power — power in quar^ity and quality 
altogether adec[uate, caiinot he denied to be 
in existence. It is the only one ot tlie three 
that is. , 

As to inclination, and, in the first place, 
as to duty: what is every man’s business is 
no man’s business; what is every man’s duty 
in name, is no man’s duty in effect. Among 
the sharers of legislative power — that power 
being supi'crne, and tlie sharers in it coll(*c- 
tivolyiiTes[)onsible — legislation, i,c. the i)ro- 
position of laws, is to each one a right, to 
no one a duty. 

Taking the whole ])ody of the laws to- 
geth(*r, or with an exception made of this or 
that particular branch of it, — W('re the im- 
perfections ever so much moie numerous and 
pernicious than they are, there is not that 
individual to whom any one can say with 
justice — “ The fault is in you ; you have been 
neglectful of your duty.” 

It not being to any efTectual purpose tin* 
duty, still less is it the interest, of any one 
alive. With or without knowledge, there 
exists not, nor in the present state of things 
can exist, that man whose interest it can i)c 
said to be. 

Were it the interest of every individual in 
the whole community, that interest would in 
each instance be worse than unavailing, if in 
any instance it were found to exist undirected 
by the reqidsite stock of appropriate know- 
ledge. 

One class of men there is, by whom the 
stock of knowledge, appropriate to this pur- 
pose,is completely monopolised and engrossed. 
There is not one c f them whose interest acts 
towards the acconr.plishment of this most ar- 
duous of all possible works : there is not one 
in whom the force of interest docs not act in 
direct opposition to it. Of all those who 
have any concern of any kind with the esta- 
blished system, there is not one who wquld 
be a gainer by its being better than it is ; 
there are few, very few, who would not be 
^ners by its being worse than it is 
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Vet, as often as a proposition, of the 
smallest or of the greatest moment, but more 
especially of the greatest, is presented to the 
legislature, a question put at the outset is. 
Has it the approbation of the gentlemen of 
the long robe ? If silence, or an answer in 
the negative, is the result, down drops the 
proposition dead-born, and a mixture of con- 
tempt and indignation, instead of respect and 
good-will, is the return made to the proposer. 

Wliat is more, how ample soever the stock 
of kno^vlcdgc may be that is to be found 
jmiong the exclusive possessors of the appro- 
priate knowledge necessary to the work, in 
(juality it would yet be found far indeed from 
l)ciiig adequate. The stock in hand is adapted 
to its intended purpose, but is not suitable 
to tliis other purpose. 

In regard to such arrangements as may in 
tlie course of the following work be brought 
to view in the ehanteter of remedies to the 
abuses of wbieb the existing system is com- 
posed, two general o])servations may be found 
applicable — two observations respecting the 
rcc(‘[)tion they may naturally expect to meet 
with from the two different classes of persons 
of wliicb tlie public is ctunposed. 

To a iion-l.iwycr, in proportion as an ar- 
rangement of this sort appears conducive and 
necessary to flic ends of justiec, it will be 
apt to appear ueedh'ss. 8o perfect the sys- 
tem, can it have failed to make provision — 
the liest provision which the nature of things 
admits of, for the attainment of those ends? 
The best possible piovisiou — which is as 
much as to say, cither the proposed arrange- 
nnuit, if it he a good one, or one still better. 

To a lawyer, in the same proportion, it 
will fiecordingly appear odious and formi- 
dable. Conscious that no such arrangement 
is established — conscious that not so much 
as the semblance of an equivalent, much less 
any preferalile substitute, is established — con- 
scious, if his own horn-book be not com- 
pletely strange te#him, that these abuses are 
the .stuff of wliieh it is made, that to the 
mischief with which these abuses are preg- 
nant, it contains nothing that is, or can be, 
or was ever intended to be, a remedy, — the 
light in which it will he his business to re- 
present the remedy, represent it with the 
best possible effect to the non-lawyer, and 
therefore, if possible, to himself, wfill be that 
of a wild, fancifuf, visionary arrangement, — 
too alien from practice, and therefore too bad 
or too good — no matter which, either cha- 
racter will serve — to be a practicable one. 

On the present occasion, his task, however, 
will not be altogether an easy one : for in the 
arrangements which will be proposed in the 
character of remedies, there is nothing, or next 
to noithing, that is not in practice, everywhere 
and every day, before his eyes. Extension, 
it win be seen, is all they stand in need of, 
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BOOK I. — THEORETIC GROUNDS. 


CHAPTER I. 

ON EVIDENCE IN GENERAL. 

Evidence is a word of relation : it is of the 
number of those which in their signification 
involve, each of them, a necessary reference 
to the import expressed by some other ; whicli 
other must be brought to view at tlie smne 
time with it, or tlie import cannot be under- 
stood. 

By tlie term ovid(‘nee, cou'-iden'd aceoid- 
ing to the most extended apj)liea1ion tlnit is 
ever givoito it, may be, Jind seems in geneial 
to be, understood, any matter of fact, the 
effect, tendency, or d('yign of wliieh, when 
presented to the mind, is to j)ioducea peisua- 
sion concerning the existence ol some other 
matter of fact — a persuasion ciflier affirma- 
tive or disa (Urinative of its cxistenci*.’^ 

Of the two facts thus comieetcd wifh each 
other, the latter may, for tin' |)ui{)ose of ex- 
pressing the place it bears in its relation to 
the other, be distinguished by the appellation 
of the principal fact, or matter of fact : the 
other, by that of the evidentianj fact, or mat- 
ter of fact.f 

Taking the word in this sense, (piestions 
of evidence are eonliniially presenting them- 
selves to every human bi'iiig, every day, and 
almost every waking hour, of his life. 

Domestic management turns upon evidem*e. 
Whether the leg of mutton now on the s[>it 
be roasted enough, is a f|uestiou of evidence ; 
a question of which the cook is judge. The 
meat is done cnougli : the meat is not done 
enough: these opposite facts, the one po'Nitive, 
the other negative, are the prineip.il facts — 
the facts sought : evidentiary facts, the pre- 
sent state of the fire, the time that lias 
elapsed since the putting (fown of the nu'at, 
the state of the fire at different ])oints du- 

* In the word evidence, together with its con- 
jugates, to evidence, evidencing, evidenced, and 
evidentiary, the English language jiosscsses an 
instrument of discourse peculiar to itself :• at least 
as compared with the Latin and French lan- 
guages. In those languages the stock of words 
applicable to this purpose is ^onlined to the La- 
tin verb prohare and its conjugates : a cluster of 
words with which the English language is pro- 
vided, in addition to those which, as just observed, 
are peculiar to itself, 

+ When the persuasion, if any, which is thus 
]»oducedj is complete, and at its highest point, 
the principal fact may, in a more expressive way, 
be termed the fact proved : the evidentiary, the 
probative fact. But of this pair of appellatives, 
the range occupying but a point in the seal#, the 
use will, comparatively speaking, not be fre- 
quent 


ring that length of time, the appearance of 
the meat, together with other points perhaps 
out of munber, the development of which 
might oeeiipy pages upon pages, but which 
the cook decides upon in the cook’s way, as 
if by instinct ; deciding upon evidence, as 
Monsieur Jourdan talked prose, without hav- 
ing ever heard of any such word, perhaps, in 
tlu‘ wliole rour.se of her life. 

: The imprecision, or something like an im- 

pression, I s(’e ill the grass — the marks of 
twisting, hemliiig, breakage, I think I sec in 
flu; leaves and hraiiehes of the shrubs — the 
smell that seeiws to present itself to my nos- 
trils — do they alfowl sutfieieiit evidence that 
the deer, that the enemy, I am in chase of, 
liave pass('d tliis way?* Not polished only, 
hut even the most sun age men — not human 
kind only, Imt e\('n fhe ])rute creation, have 
their rnlcs—l will not say, as Montesquieu 
would have said, their laics — of Evidence, ij; 

If all practice, imieli more must those com- 
paratively narrow branches of it, which are 
eompreheiuh'd iimh'r any sueli names as those 
of and science, he gioundc'd upon evidence. 

Questions in naluial philosophy, questions 
in natural history, questions in teelinology in 
all its hranelic'^. (piestions in medicine, are 
all questions ot evidence. When we use the 
words ohservatwn, experience, and czperU 
ment, what we mean is, facts observed, or 
supposed to be observed, by ourselves or 
others, either as tlu'y arise spontaneously, or 
atfer the bodies in question have been put, 
for the purpose, into a certain situation. 

Questions ev(m in matlicrnaties are ques- 
tions of e\ ideiiee. The facts, the evidentiary 
tacts, are feigiu'd ; but the question concern- 
ing tlie inference to lie drawn in each in- 
stance, from tlie feigned existence of the 
evidenfiary facts, to the existence of the 
facts sought — the question whether, in the 
way of analogy, the supposed evidentiary 
facts afford a sufficient ground for being per~ 
snaded of the corresponding existence of the 
principal fiicts — is not the less a question of 
evidence. The matter of fact, which, pre- 
sented to the mind in one point of view, is 
called by this one name, is it the same mat- 
ter of fact which, when presented in another 
point of view, is called by this other name ? 
Do two and two make four ? and for example, 
the two apples on the right-hand side of the 
table, added to the two apples on the left- 
hand side of the same table, are they the 
same apples, and the same number of apples. 

Esprit de Lois, L. I. ch. 1. 
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that constitute all the apples now lying be- 
fore me upon the table ? In this question of 
identity — in this question of nomenclature 
disguised under scientific forms, we see a 
question of evidence.* 

The first question in natural religion is no 
more than a question of evidence. From the 
several facts that have come under my senses 
relative to the several beings that have come 
under my senses, have 1 or have 1 not sulfi- 
cient ground to be peisuaded of tiie existence 
of a being distinct fiom all those beings — a 
being whose agency is the cause of the ex- 
istence of all these, but whose separate exist- 
ence has never at any time, by any perceptible 
impressions, presented itself, as that of other 
beings has done, to the cognizance of the 
senses ? 

Evidence is, in every case, a means to an 
end — a particular branch or ai ticle of htiow- 
ledgc, considered in respect of its sub^ervi- 
ency towards a course of action in whit*h a 
man is called upon to engage, in the pursuit 
of some particular object or end in view. 

In the ease of a branch of sciinu'e — phy- 
sical science — cultivated ])y a private iinli- 
vidual, that object may be the producing 
some physical ellect, whether of a cu'^tomaiy 
or of a new complexion ; or perhaps nothing 
more than the general advancement of the 
science — the making an addition to the ma^s 
of knowledge, applicable in common to the 
production of useful effects, eustomaiily pro- 
duced, or newly discovered, as it nuiy hap- 
pen. 

On this ground, a groat part of the busi- 
ness of science in general may be iX'solved 
into a research after evidence. The useful- 
ness of it^ with reference to the interests of 
mankind in general, will be in proportion to 
that of the department of science to which 
it belongs, and to the place it occupies in 
that department. 

When the conduct to which the evidence 
in question is subservient — the conduct for 
the guidance of which the facts in question, 
and the knowledge obtainable in relation to 


• The difference, in respect of evidence, be- 
tween questions of mathematics and questions of 
purely experimental science — of chemistry, for 
example — is merely this : that the evidence appli- 
cable to the former, is that description of evidence 
which is founded upon general reasoning ; while 
the evidence applicable to the latter, is evidence 
of that description which is derived immediately 
from matters of fact, presenting themselves to 
our senses. To point out the peculiar prO])erties 
of these two kinus of evidence, and to distinguish 
them from one another, belongs rather to a trea- 
tise on logic than to a work like the present ; 
which, considering evidence almost exclusively 
in regard to its connexion with judicature, ex- , 
eludes all general speculations which have no 
immediate bearing upon that subject. — Editor. I 


tbom, are searched after — when the conduct 
thus at stake is the conduct of government 
as such — of men occupied, on the occasion 
in question, in the exercise of the powers of 
government, — the importance of the evi- 
dence, and of the eouduet pursued in relation 
to it, take a propoitionate rise. 

In the map of sfitMiee, the department of ju- 
dicial evidence remains to this hour a perfect 
Idank. Power has hitherto kept it in a state 
of wihlerness : reason has never visited it. 

In the few broken hints which, in the form 
of prineipdes, may be picked up here and there 
in the books of ['raetiee, litth’ more relevant 
and iisolul iiiforimition is to be found, than 
would be olitainable by natural philosophy 
from the logicians of the schools. 

The present work is the result of an at- 
tempt to fill up this blank, and to fill it np 
with some a[)[)roaeh towards completeness. 
Not the minutest epnn'i* has been left unex- 
plored : the dark sj>ots liavi' not been turned 
aside from, hut looked out lor. 

Among the sul)je(*ts here treated of are 
several eoneerning which not any the slight- 
est hint is to he found in any of the hooks 
of piaefita*. 

.Shonhl this endeavour be found success- 
ful, it niJiy he regarded as a eireii instance not 
disadv .intageous to the science, that the sur- 
vey ol (he subject happened to he postponed 
to so mat me a period in the history of the 
human understanding. So much the less 
rubbish to clear away : so inneh the less pre- 
judice to contend w'ith. 

Should it haiipen to this work to have 
re.aders, by far the greater part of the number 
will be composed of those for whose use it 
was not intended — those to whom, waire it 
not for the predilection produced by profes- 
sional interest in favour of the best customer. 
Injustice, and her handmaid Falsehood, — 
justice and injustice, truth and falsehood, 
would be objects of indilTercnce. 

The class of nnm for wdiose use it is really 
designed, is a (*lats composed as yet of those, 
among whom a personal or other private in- 
terest, hostile to that of the public, wall pre- 
vent it, if not from finding readers, from 
finding other than unwilling and hostile 
readers — readers whose object in reading the 
work will be, to consider by what means, 
with the fairest prospect of success, the work 
and the workman may be endeavoured to be 
crushed. 

The spcicies of reader for whose use it was 
really designed, and whose thanks will not 
be wanting to the author's arshes, is the le- 
gislator ; the species of legislator who as yet 
remains to he formed — the legislator who 
neither is under the dominion of an interest 
hostile to that of the public, nor is in league 
with*tliosc who are, 
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CHAPTER 11. 

OF EVIDENCE CONSIDERED WITH REFERENCE 

TO A LEGAL PURPOSE ; AND OF THE DUTIES 

OF THE LEGISLATOR IN RELATION TO EVI- 
DENCE. 

So much for evidence in general ; evidence 
taken in tlic largest sense of the word, con- 
dered under every modification, — ot the siih- 
ject to wliicli it may come to he applied — of 
the nature of the fact sought, — the fact, to 
the proof of which it may come to he ap[)licd. 
Hereafter, the only sense in w'hich the woid 
is used, is that in which the ajiplication of it 
is confined to juridical, or say h'gal, evidiaicc. 

Under this limitation, tlicn, cvidiaicc is a 
general name given to any fact, in coutiMii- 
plation of its being [iresented to the cogni- 
zance of a judge, in the view of its piodiicing 
in his mind a pcrsuasioii*coiic(‘rning the e\- 
istence of some other tact — ot some tact hy 
which, supposing the cvistcnce ot it estab- 
lished, a decision to a certain etfcct w'ould he 
culled for at his hands. 

To give execution and effect throughout 
to the main, or substantive, branch ot the 
body ot the law, is, or ought to he, the main 
positive end or oliject ot the other branch, 
viz. the adjective, or that which regulates 
the system of judicial procedure.* 

Of the system of procedure, one principal 
part is that which regards tlie presentation, 
or say exhibition, of the evidence — the de- 
livery, and receipt or extraction, of the evi- 
dence. 

Preparatory and necessarily antecedent to 
every operation, or seiies of operations, hy 
which execution and etfect are given to an 
article of substantive law, is judgment, de- 
cree, decision. 

Whatever be the decision by wdiich a cause 
or suit at law is, as to all except execution. 
Terminated, this decision has for its subject- 
matter two constantly coinjoinitant points or 
questions : the point or question of law, and 
the point or question of fact. 

So far as regards the (picstion of fact, the 
decision, in so far as it is just, depends upon 
and is governed by the evidence. 

Judicature, like all the other operations of 
government, consists in rendering a service 
to some person or persons : to the plaintiif, 
if the decision be in his fiivour ; to the de- 
fendant, if in his. 

The service rendered hy the judge to the 
plaintitf, by a decision in favour of the plain- 
tiff’s side of the cause, consists, according to 
the nature of the demand, either in putting 
him in possession of some right, or assem- 
blage of rights ; or in administering to him 
satisfaction in respect of some wroiiij or 


wrongs, whether in the shape of compensa- 
tion to himself, or of punishment to the 
wrongdoer. 

The service rendered hy the judge to the 
defendant, hy a decision in favour of the de- 
tendant’s side of the cause, consists in exo- 
nerating him of the obligation sought to be 
imposed upon liiin by the plaintiff s demand. 

The state of the facts, as well as the state 
of the huv, being such as to confer on the 
plaintiff a title to such or such a right, or to 
satisfaction on the score of such or such a 

wrong, if evidence, and that of a sufficient 

degree oi’ probative force to salisfy the judge, ^ 
of the cxistenee of the necessary matter of 
find, be wanting, — the law% in that iiistaiice, 

! fails of reeeiving’ its due execution and effect ; 
and, a<*coiding to tlie nature of the (‘ase, in- 
justiee in I he shape ol non-eollation f of rights 
w'bere due, noii-administratioii of compensa- 
tion \vhei(‘ due, or iion-adininistiation of pii- 
iiisluncnt where due, is the conse(|ucnce. 

If cither the state ot the tacts, or the state 
of the luw', fails ot being such as to confer 
on th(‘ j)]aintilfa title to the service demanded 
hv him a'-, above, injusfice to tlie prejudice 
ot tli(‘ deb'iidant’s side would be the conse- 
quence, weri' the judge to im[)ose upon him 
llio biirtheiisoine obligation to w hicli it is the 
object of tlie plaintitf to subject him. And 
so tar as his title to an exi'iuiition from such 
oldigatioii is constituted by a matter of fact, 
so far it depends upon evidence: and if, such 
matter of tact having on the 0(‘casion in ques- 
tion been in existiMice, the evidence necessary 
to satisfy tin* judge of its (Existence be want- 
ing, so l<ir injustice, as above, is the conse- 
quence of siK'li w”(int of evidence. 

Hence arises one natural and pioper object 
of the legislator’s care ; viz. to see that the 
necessary evidence he forthcoming.X 

d* By collation of rights, Mr. Bentham means 
that species of service which the judge renders 
to any person by putting him in possession of a 
certain right Non-collation of rights has place 
when that service is not rendered — when the 
person in question is not put in possession of the 
right 

So, collative facts are those facts which have 
been appointed by the legislator to give com- 
mencement to a right ; thus, under English law, 
in the case of the right to a landed estote, colla- 
tive facts are, a conveyance executed in a parti- 
cular form, a devise, and the like : in the case of 
the rights of a husband over a wife, and vice 
versa, the collative fact is the ceremony of mar- 
riage ; and so on. Collative facts are also some- 
times called by Mr. Bentham investitive facts. 

In like manner, ablative, or divestitive facts, 
are tliose which take away rights : as in the case of 
property, gift or sale to anotner party ; in the case 
of several of the rights of a father over his child, 
the child’s coming of age, &c. &c. — Editor, 

X There are many otner judicial purposes for 
which it is necessary that things and persons 
should be forthcoming, besides that of being pre- 
sented to the judge in the character of sources 


See anteuy p. 17) note. 
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But if the effect of such evidence as comes 
to be presented to the judge be to produce 
111 his mind a material and decisive deception, 
viz. the persuasion of the existence of some 
matter of fact which was not in existence — 
the consequence of such persuasion being an 
unjust decision to the prejudice cither of the 
plaintiff’s side, or of tlie defendant’s side, as 
above — the elfcet of such falhicious e\idence 
may be the same as that wliich might have 
been produced, as aliove, by tlie failuie, the 
want, the deficiency of evidence. 

Hence arises aiiotlier natural and proper 
object of tlie legislator’s care; viz guaiding 
the judge against the deception liable to he 
produced by fall.ieious evidence. 

Subordinate to tliis object, arc the fol- 
lowing tAVo: — 1 . To gi\e instructions to 
the judge, wliich may serve to guide him in 
judging of the probative force of eviilence; 
2 . 'I’o take securities that the evidence itsedt 
shall possess as great a deg] ee of probative' 
force, in other words, shall be as tniUworiluj 
as possible. 

The properties which constitute trustwor- 
thiness ill a mass of evidence, are two; cor- 
rectness and completeness. 

The property tliat presents itself in the 
first place as desirable on the part of an ag;- 
gregate mass of evidence is — that, as far as 
it goes, it he correct ; tliat the statement 
given in relation to the matter of fiict in 
question, be as conformable as po.ssible, at 
least in respect of all material cireunistances, 
to the facts themselves. In proportion as it 
fails of possessing the peifeetioii of tliis pro- 
perty, in the same proportion will the mass 
of evidence fail of attaining the maximum of 
trustworthiness — in the same pro[)oition will 
be the danger of deception and consequent 
ftiisdecision on the part of the judge. 

First desirable property in an aggregate 
mass of testimony, correctness. 

Another propeity, the desirableness and 
essentiality of which is no less obvious on 
the part of an aggregate mass of testimony, 
IS that of being complete : that the statements 
of which it consists coinprclieiid, as fsir as 
possible, and witboiit omission, the aggregate 
mass of all such facts, material to the justice 
of the decision about to be pronounced, as on 
the occasion in question really had place. 

Let the aggregate mass of evidence be de- 
ficient in respect of completeness, its correct- 
ness, instead of a cause of trustworthiness, 


of evidence. The subject of Forthcomingness, 
therefore, belongs to the general subject of Pro- 
cedure. And as the arrangements necessary to 
secure the forthcomingness of persons and things 
to serve as sources of evidence, do not differ from 
those which are necessary to secure their forth- 
comingness for any other judicial purpose, they 
do not properly form part of the subject of the 
present work. — Editor^ 


may he a cause of the opposite quality : in- 
stead of a security against deception and con- 
sequent misdecision, it may be a necessarily 
ellieient eansc of these undesirable results.* 

A[)plicd to evidence, the term incomplete- 
ness designatc.s ililfcrent objects, accoribiig 
as it is applied to a single lot or article of 
evidence, such <is the testimony of a single 
individual, or to a body of evidence considered 
in the aggregate. In the latter case, the 
body may be rendered incomplete, either by 
incomplotoncsh on the part of any one or 
more of the articles of which it is composed, 
or by the entire absence of any one or more 
of the articles which might and ought to have 
entered into the composition of it. 

Neither incompleteness nor iiKwrectness 
nave any tendency to produce deception any 
farther than as partiality is the accompani- 
ment ortho result: but unless in the rare 
and just imaginable c<ise, where the incom- 
pleteness and incorrectness operate on both 
side's, and in such maiiiu r as to produce on 
each side a diminution of probative force 
exactly equal — partiality, intended or iinin- 


* Supjiose two witnesses, both veracious and 
correct ; the testimony of each, of a nature to 
belong to the liead not of direct, but of circum- 
stantial evidence ; the facts which Primus is 
enabled to ])rovc, none but what are of a nature 
to atlord inductions, which, if admitted, and 
standing alone, will be decisive in favour of the 
plaiiuitt'’s side : the tacts which Secundus is en- 
al)led to prove, none but what are of a nature to 
atlord inductions decisive in like manner in favour 
of the detendant’s side. Suppose now the testi- 
mony of Primus received, while that of Secundus 
is not received, or vice versd>, the consequence is 
obvious. 

Sujipose again but one witness, veracious and 
correct as betore, having two facts to state, of the 
nature of circumstantial evidence, as before, but 
one of them of a nature to afford, supposing it 
to stand alone, inductions decisive in favour of 
the plaintiff’s side : the other of a nature to afford, 
in like manner, inductions alike decisive in favour 
of the defendant'fc side. By situation and per- 
sonal character, moral and intellectual, the wit- 
ne.ss, being subjected to examination, is disposed 
to state with perfect correctness whatsoever facts 
the questions propounded to him appear to call 
for, but no others. Examined by the judge, the 
questions put to him are such, wiiether by design 
or inadvertence, as to draw from him those facts 
alone which are favourable to the plaintiff’s side, 
or those facts alone which are favourable to the 
defendant’s side : in either case, the consequence 
is as obvious as before. 

Instead of being put by the judge, suppose 
that the questions propounded to him are selected 
and put by the plaintiff only, or by the defendant 
only ; the alternative brought to view in the case 
of the judge — the alternative of design or inad- 
vertence, has, in this case, no longer anyplace : 
that such facts alone as are favourable to the 
plaintiff’s side will be fished for by the plaintiff’s 
qu^tions, is too natural a state of things not to 
be reckoned upon as certain : and so, vice versd<y 
in the defendant’s case. 
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tended, to the prcjudire of one or other side, 
will {il’.viiys he the rehult. 

'Lo the c/u.'iliiies of correctness and com- 
pleteness, impartiality could not with pro- 
priety have hecn either substituted or added: 
not substituted, because the intimation con- 
veyed by it would be un intimation rather of 
the state of the deponent’s mind than of the 
quality of his evidence; not added, because 
the intimation conveyed ])y it would be that 
of an imperfection distinct from both : where- 
as, supposing the evidence neither incorrect 
nor incomplete, neither can the evidence it- 
self be other in its IcJidency than impaitial, 
nor is the state of the deponent’s mind ma- 
terial to the purpose. 

Again : the o[)erations lu'cessary to the pre- 
sentation of the evidence to the semses Jind 
cognizance of the judge, are in every instance 
unavoidably attended witli a certain degree* 
of inconvenience, in oiu* or more of three 
shapes; viz. delay, vexation, and expense. 
If in any instance it should happen, as in 
many instances it may and does happen, that 
the relative magnitude and w(‘iglit of this 
inconvenience is such as to render it prepon- 
derant over the mischief of whatever chance 
there may be that injustice, as above, may 
he produced for want of the evidence; on 
that supposition, it is better that the evidence 
in question be not presented, than that it 
should ])e presented. 

And here we see a third iifitural and proper 
object of the legislator’s caie, viz. guarding 
against the production of inconvenience in 
the shape of delay, vexation, or expense; — 
to wit, in so far as such inconveniema* is 
either superfluous, or, in comparison with the 
mischief attached to the injustice resulting 
from the exclusion of the evideiu'e, prepon- 
derant. 

Vexation and expense being incident to 
the presentation of evidence, legal powers 
adapted to that purpose will be rc(pusite ; in 
every case, powers of the ^ompulsive kind, 
operating by means of punishment ; and, in 
some cases, powers of the alluring or attrac- 
tive kind, operating by means of the matter 
of reward. 

To arm the judge with |>owers of this de- 
scription, applicable to the nature of this 
case, will thus constitute a specitic object of 
the legislator’s care, referable to the general 
head above brought to view ; viz. securing 
the forthcomingness of evidence. But this 
being among the operations that fall under 
the head of procedure, belongs not to the 
present work. 

A condition necessarily previous to any de- 
terminate operation directed to the causing 
of this or that article or source of evidence 
to be presented to the cognizance of the ju^lge, 
IS the knowledge, or at least the conjectural 
conception, of its existence. Of evidence, the 


existence of which is not known at the outset 
of the suit, the existence may sometimes be 
discovered in the course of it. Either im- 
mediately, or with the intervention ot any 
number of links, one article of evidence may 
lead to the discovery and to the successful 
investigation ot another. 

To aim the judge, and, through the me- 
dium of the judge, the partii's on either side, 
with the powers necessary to the investiga- 
tion of evidence, constitutes accordingly an- 
other natural and pioper specitic object of 
the legislatoi’s can', subordinate to the same 
general object — securing the forthcomingness 
of evidence. But this likewise must be re- 
feiied to the subject of pioccdure, not coming 
witliin the design of the jireseiit w'ork. 

In contc'inplation, and for the eventual 
support, ot a right or rights already created 
and conferreil, or considered as about to be 
created and conferred, the providence of in- 
diviiluals, and in some instances ot govern- 
ment itself, is in use to create or appoint 
a I'orrespomh'iit and appropriate species of 
evddenc(‘, which, in consideration of such its 
destination, may be distingui^ied by the ge- 
neral denomination ot preappointed evidence. 

To favour the institution of this useful 
species of evidence, constitutes another spe- 
cific object of the legislator’s care, subordi- 
nate to th(‘ same' geiu'ral head — securing the 
forthcomingness of evidence. 

Under each of thcM' several heads (those 
oidy excepted which Ixdong more properly 
to the sidjcct of Procedure) a view will be 
presented — in the first place, of what seems 
proper to be done in the way of legislation; 
in the next phu'c. of what has lieen done in 
the w^ay of legislation ; including the work 
of whii'h so little has been done — the work 
of the genuine legislator, and the work of 
which so much has been done — the wmrk of 
the pseudo-legislator, the judge, — the judge 
making, as he goi's, uiuh'r pretence of de- 
claring, that part of the rule of action which 
has the form of law. 

Sjieculation, to whatever extent pursued, 
is of no value, except in so far as it has a 
practical purpose. In the present work, the 
extent to which the speculative discussions 
contained in it are pursued, is considerable ; 
but the view with which they were written 
is altogether practical. The object was to 
find an answer to this question, — What 
ought to be the part taken by the legislator 
in relation to evidence ? 

The subject of Evidence being but a branch 
of the subject of Procedure, both have their 
foundation in one common set of principles. 
These principles are — the ends, the direct and 
collateral ends, of justice, the proper and 
legitimate ends of procedure : on the one 
hand, rectitude of decision ; which may be 
said to have place when rights are conferred, 
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and obligations imposed, by the judge, on of improbity — of that improbity on the part 
those persons, and those only, on whom the of the authors of those arrangements, which 
legislator intended that they should be con- consists in the pursuit of the sinister ends 
ferred and imposed : on the other hand, the above mentioned. 

avoidance of unnecessary delay, vexation, and 

expense. The first may be called the direct 

end; the three latter, the collateral ends of The principal divisions of the subject being 
justice. thus pointed out, it may be useful to exhibit 

These ends are the ends, and the only ends, a summary view of the topics that might bo 
aimed at in the arrangements proposed in the expected to be handled in a work on Evidence, 
course of this work. In the form of reasons but of which some belong more properly to 
for the several arrangements, their sub^e^- a work on Procedure at large: others are in- 
viency to those ends is all along brought to eluded under the foregoing head, 
view. Subserviency to these ends is in like \. Examniation of deponents, — mode of 
manner the standard to which tlie mciit or conducting the examination so as to avoid 
demerit of the corresponding arrangements producing deception on one liand, or prepon- 
of actually established law are all along re- derant vexation, expense, and delay on the 
ferred. other. See Book II. Securities^ and Book 

But, when tried by this standard, the ar- III. Extraction. 
rangements of the existing systems of law 2. Of the number of witnesses to be re- 
being found in every part enormously, and quired. — Requiring tw o witiicssesis excluding 
to all appearance purposely, detective, the every witness that does not come aceom- 
inqiiiry would, it seemed, have hcen imper- panied with another. The propriety of this 
feet, and, compai.itively sp(‘aking, uninstriie- exelnsioii stands upon dilFcrent ground in the 
tive, if the CHns(‘ of such their }i])errat ion had two ca^es of oidinan/ or casual, and pre-ap~ 
not at the same time becui pointed out. Thi^ jnunted, evidence. S(‘e Book IX. Exclusion^ 
cause iippeared to lie in the oppoitiinity which and Book IV. Pre-appointed. 
the authors of these arrangements had of 3. Of canc///,s’/cc evidence. — Making any evi- 
direeting them, as under tlie impulse of si- donee eonehisive, eu'ludimj all evidence on 
iiister interest it a[){)cars they did dire(‘t them, the other side. See Book IX. Exclusion. 
to the prosecution of cci tain talsc ends, and 4. Authentication of evidence; including 
in particular their owm protessional and per- as well orally delivered, as ready-wn-itten, 

sonal einoluinent and advantage. evidence See the Book so entitled (Book 

To the pursuit of the legitimate ends, as VI 1.) 
far as they have been pin sued, the system 5. Dc-nvlhcntication , or detection of un- 
whieli may be distinguished by the name of authenticity: hy this is done, in regard to 
the natural system of pioccdun* has ovved authenticity, what hy examination and coun- 
its birth; to tlic pursuit of the spurious and ter-e\idence is done in regard to truth. See 
sinister ends, the technical system of [no- Be Cierc’s Ars Crilica, and Book VII. as 
cediire. Of the natural system, in every above. 

family the domestic, and in most states \a- 6. Of appropriate evidence. — Under this 

rious courses of proceduie eompiehcnded head might come all discussions on the ap- 
under some such name us the sunnnary, may po'^iteness of evidence in relation to the terms 
afford exemplifications. of the instrument of demand or the instrii- 

For the purpose of ascertaining wdiut ar- nunit oi defence}^ But the foundation of this 
rangements under each head promised to he iiniiiiry is not in the luitiire of things, hut 
most conducive to the attaiment of the ends merely in the technical fo.ms of English 
of justice, it seemed necessary to trace up connnon law. It has no jilaee in Roman, 
to their sources or causes the several mis- nor even in English eiiuity law. It lielongs 
chiefs opposite to these ends ; the evils, in the more properly to Procedure at large than to 
avoidance of which the attainment of those Evidence. 

ends consisted. When on this occasion a cir- 7. Of the onus prohandi : on w hom it lies, 
cumstanee presented itself in the character — Another title, the importance of which 
of an immediate cause of any of those evils, arises chiefly one of the imperfections of Eng- 
that immediate cause was seen to originate lish common law ; and in particular of that 
in a higher cause — that higher in one still feature of it w;liich forbids to draw the re- 

higher and so on; in some instances as high latioii from the mouths of the parties; that 

as through four or five degrees or removes, is, from those who are likely to have been 
These causes presently distributed themselves best acquainted with the facts. In general, 
into two divisions : natural, the original and the proof of all facts necessary to constitute 
irremediable work of nature ; factitious, the the ground of a demand, lies upon the plain- 
work of human agency or omission, of human til9, by whom the demand is made; and so 
artifice or imbecility. In the factitious causes upon the defendant, in the case of the de- 
might be seen the result partly of folly, partly fence. Any cxeejitions should turn iqioii 
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proportions, as between delay, expense, and 
vexation, on each side, arising out of the 
particular nature of each species of demand 
or defence ; that is, of the matters of fact of 
which the ground of each is composed. This 
topic, too, seems to belong rather to Proce- 
dure than to Evidence. 

8. Of the means of causing evidence to be 
forthcoming ; — i. e. of causing persons and 
things, in the character of sources of evidence, 
to be forthcoming, and to yield tlie evidence 
of which they have the capacity to become 
sources. — Tliis to{)ic belongs clearly to the 
subject of Procedure. 

9. Of indicative evidence Indicative evi- 

dence is a name that may be given to any 
evidence, in respect of its ])eing so, not in 
relation to the pi'incii)al tact in question, but 
in relation to tin* existence of this or that 
person or thing, in the character of a source, 
from whence evidence, ivliicli is such with 
rc'latioii to the fact in ([ju'stion, may be de- 
rived. When evidenc(> of the liict in (piestion 
is investigated, it is through the medium of 
indicative evidence. This belongs to Pro- 
cedure. 

10. Of spontaneovsly-delivercd evidence. — 
Spontaneously delivered, is a name which 
may be given to evidence when delivered 
without int(‘rrogation. See Book II. Secu- 
rities, and Book III. Extraction. 

11. Of evidence sn/c lite An example of 

this is, where, to enable a man to receive 
money from an olbcer emploved in the pay- 
ment of public money, evideiiec showing bis 
title must be produced. Here, as elsewhere, 
the object is to guard against deception in 
the most cifeclual way possible, without pre- 
ponderant or unnecessary v exation, expense, 
and delay.* 

12. Of scientific evidence — a name that 
may be given to iiiforinatioii delivered by 
persons whose capacity of furnishing it is 
ibimdcd on skill and experience in some par- 
ticular line of ar( and science. Persons of 
this description, though in English law con- 
founded with ^^itnesses, and, not without 
advantage, treated as such, are in fact a sort 
of assistants to the judge, and as such treated 
by Roman law. 

In the case of Le Brun, a domestic ser- 
vant, erroneously con\icted of the murder 
of his mistress, Madame Mazel, at Paris, by 
a sentence of the Lieutciianf-criniinel, dated 
18th January l()9(),f mention is made of live 
sorts of professional persons, to whom the 
denomination of experts is applied, and of 
whose evidence the substance is reported. 

* On this subject a few pages had been written 
by Mr. Bentham, but he had never completed 
the inquiry, and the manuscript in the hands of 
the Editor was so incomplete that he has thought 
it best to suppress it. 

-I* Causes Oeiebres, vol. iii, p. 309. 


Locksmiths, to explain the nature of a mas- 
ter-key, known to have been in his posses- 
sion, and its relation to other keys belonging 
to the same locks. Cutlers, to say whether 
there was any relation between a knife found 
upon the person of the defendant, and an- 
other knife which appeared to have been 
made use of in his committing the murder, 
but had been found in another place. Pe- 
ruke-makers, to say whether a few hairs, 
that laid been found in the clenched hand of 
the dcccaMul, might have bi'en the defen- 
dant’s, and plucked from his head. Washer- 
women, to make a comparison between the 
sliirts and neckcloths of tlie defendant, and 
a bloody shiit and neckcloth that appeared 
to liav’C lielongcd to the murderer, and to 
have been stained wdth blood in the course 
of the struggle. Rope-makers, to say wdie- 
ther there was any, reseinhlance between 
some cords tliat had b('en found in the pos- 
session of the detendimt, ‘and a strange cord 
which, it was thought, might have been made 
use of, or provided tor the purpose of the 
murder. All these experts are mentioned as 
having been nominated liy the Lieiitenant- 
ciimincl, the judge. 

13. Of time and place — their inlluence on 
the subject ot evidence. — The principles 
brought to view in an already jniblislied 
work,J will be appli(*d to this ground, wher- 
ever necessary, in the present publication. 

14. English tei'lmieal writers reviewed, 
with a view to the method observed, and 
the rules laid down liy them on the subject 
of evidence. — Comments of this description 
are incidentally introduced, wherever they 
appear to be called for by the occasion. 


CHAPTER III. 

OF FACTS — THE SUHJECT-MATTER of 
EVIDENCE. 

The term evidence, as has already been re- 
marked, is a relative term. Like other re- 
lative terms, it lias no complete signification 
of itself. To complete the '^ignitication of it, 
to enable it to present to the mind a fixed 
and complete idea, the object to wliicli it 
boars a necessary reference must be brought 
upon the stage. I have to [iroduee evidence. 
Evidence of wdiat? Evidence of a certain 
fact or facts. Facts, then, matters of fact, 
are the subject-matter, the necessary subject- 
matter of evidence : facts in general, of evi- 
dence ill general. Before wm come to speak 
of evidence in detail, it w ill he necessary to 

^ Essai sur ITnflucnce des Temps et ties Lieux 
en Matiere de Legislation, — published in vol. 
iii. of “ Traite's de liCgislation,” edited by M. 
Dumont. — [See Essay on the Influence of Time 
ami Place., dec. in Vol. I. of the present collec- 
tion.] 
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say something of facts in general, considered 
as the subject-matter of evidence. 

Of facts? Yes : but in what point of view 
considered ? Not in every point of view, but 
in the particular point of view in which the 
conteniplation of them is pertinent to the 
design and object of this treatise: not in a 
physical, not in a medical, not in a mathe- 
matical point of view; not in a barren, and 
purely speculative, logical point of view ; 
not in any point of view, but a legal. 

The facts then, or matters of fact, the 
species of facts, the individual facts, here 
under consideration, aretlio.^e facts, andtho^e 
only, concerning the existence or non-exist- 
ence of which, at a certain point of time and 
place, a persuasion may conn' to he formed 
by a judge, for the purpose of grounding a 
decision thereupon. 

Thus, then, the circle, \^it]n‘n which the 
class of facts in questi'on is coin[)ii-ed, pie- 
bciits itself as a comparatively nariow one. 

Tn the next view that requires to be given 
of it, the extent of it will appear boundless. 
Nor indeed does it admit of any other limits 
than those which are set to it })y the nature 
of the end or purpose, with a view to which 
the w^orld of facts is l)rought thus upon the 
stage. 

Facts, then, considered as tlu' subject-mat- 
ters of legal decision, and for that purpose of 
evidence, may be distinguislied in the first 
place into principal and evidaitianj. 

What is meant by the words pnncipal fact^ 
and eindentiary jhef, has been seem in a foi- 
nier chapter.’* The question now is, what 
facts are to he considered principal fuel", and 
evidentiary facts, with reference to a legal 
purpose. 

lly principal facts, T mean those facts, 
wdiieh, on the occasion of each individual suit, 
are the facts sovyht, for the purpose of tlieir 
coiistit utiiig the iinniediate basis or ground of 
the decision: insoiniieli that, wlien amass of 
facts of this dchciiption, having been sought, 
is deemed to have been tumid, the decision 
follows of course, whetlier any other facts 
be considered as found or not. 

By evidentiary facts, I mean such facts as 
are not competent to form the ground of a 
decision of themselves, nor otherwise tluin 
ill as far as they serve to produce in the 
breast of the judge a persuasion eoneerning 
the existence of such and such other facts, 
of the description just given, viz. piiiicipal 
facts. 

Here then it is that the circle expands it- j 
self, and seems to break all bounds. Under 
the term principal facts^ when the mass comes 
to be analyzed uml divided, facts of a parti- 
cular description, and that a limited one, will 
be seen to be coiniirised. But under the de- 


* Supra, Chap. I. 


scription of evidentiary facts, all facts what- 
soever — at least all facts that are capable of 
coming under human cognizance — will be 
seen to be included. For there is no sort of 
fact imaginable, to which it may not happen 
to serve as evidence with relation to some 
principal fact. It is only by the consider- 
ation of the purpose' for wliich the mention 
of them is introduced, tliat the view we are 
called upon to take of them is cireumseribed.f 

The mass of principal faets, so termed with 
relation to judicial investigation and evidence, 
comes now to he disseeted and spread out. 
The 'task would have been a long and labo- 
rious one, had it not already been performed 
for other purposes. 

In a work whieli is already before the 
pul)lic,:|: the mass of faets coming directly 
under the cognizance of law has been thus 
divided : — 

In the penal hraneh, the faets that become 
the Mibject-inatter of reguhition to the legis- 
lator, and thciiee of decision and inquiry to 
tlie judge, are — 


To he proved by p . Facts of an inculpative, 
cv'idence addii- j or say criminative ten- 
ced on the part «{ deucy, 
of the plain- | 2. Faets of an aggravative 
tiff — tendency. 


To he disproved 
by evidence on 
the part of the 
plaintiff, — or 
proved by evi- 
dence on tlie 
pait of the de- 
fendant — 


■ 1. Facts of an exculpative, 
or say justificative ten- 
dency. 

2. Faets of an cxeniptivo 
tendency; viz. with re- 
ference to the punish- 
ment or other hiirthen- 
soino obligation. 

3. F<iets of an extenuative 
- tendency. II 


To every distinguishable species of offence, 
to every modification of delinquency, belongs 
its sep<irate fiain of principal facts, as eharac- 
tciized by the ahove distinctions. 

In the non-p(vtial branch of substantive law 
and procedure — 


i* In a .succeeding cha])fcr, a distinction will 
come to he exhibited between what is called di- 
rect, and what is called circumstantial evidence. 
Direct evidence is testimony, or other evidence, 
applying immediately to some principal fact as 
above distinguished : circumstantial evidence is 
evidence applying immediately not to any such 
principal fact, but to some cvidcntary fact — to 
some ot''er fact w^iich is evidentiary with relation 
to such princijial fact. 

J Dumont, — Traitds de Legislation Civile et 
Penale — ^ Paris, 11102. [See Vol. I. of the pre- 
sent collection.] 

II Facts of these respective tendencies, as thus 
apjdied, are also termed circumstances — circum- 
st.iiiccs of inculpation, exculpation, &c. ; for any 
fact may be a circumstance with reference to anv 
otVer fact. ^Circuni stantia: objects by which 
a given object is considered as encompassed — 
which an* considered as slandiny round it, 
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Collative^ or say investi- Facts at larj^c, wliet her considered as priii- 
facts; viz. with re- ci pal or as evidentiary, may be divided into 
latiori to the right which classes, according to several ditierent modes 
he claims to have con- of division. 

f erred on him, with If, on the occasion of judicial procedure in 
which he claims to he general, and the evidence elicited tor the 
by the decision purpose of it, no practical benefit were de- 
of the judge.’ livable from the considering facts in this 

AblativCyOY divciititive point ot view, and under these distinctions, 
facts ; viz. with r('la- the mention of them w'ould not have found 
tion to the right which its place in this work. But the conception 
the plaintiff claims to entertained respecting the nature of the facts, 
hiivn* confer red OH him: in relation to wdiich evidence will come to 
the right which can not he elicited, and the nature of the evidence so 
be conferred on the ap[)licd, and of the ap[)licatioii made ot it, 
plaintiff, but by iinpo- would, without close attention to these dis- 
sijig on’ the defendant tinctions, be inaderiuate, and in practice de- 
the obligation corres* lusive. 

pondent to it.f Applying, as they will be seen to do, to 

every part of the field of thought and action. 
To trace the oonnexio*n between these- including that ot art dnd science, theinstruc- 
veral principal farts (whether individual facts tion, if any, wliich may Jje found derivalde 
be meant, or species of facts,) and the seve- from them, will not be the less useful in 
ral evidentiary facts respectively rclat(‘d to practice. 

them in that eliaractcr, would be, practically Applying, as they will be seen to do, to 
speaking, if not strictly and literally, an judicial procedure, sometimes directly, some- 
endless task: at any rate, it will not bo at- tiiiu's througb the medium ot the correspon- 
tempted liere. Volumes, equal in bulk and dent substantive braiicb ot law, — the utility 
numher to those of an encyclopedia, might of the mmitioii here made ot them will not 
be written on this one subject. Tliat the be diuiiiii>h(‘(l by any application wdiieb may 
connexion between such and •^ucli classes ot be capable of being made ot it to any other 
principal facts, and their correspondent evi- portion ot the field ot art and science, 
dentiary facts, is a sulqect on wliicli it is im- L Dtsfinrfinii the first. — Facts ph)^sical, 
possible tluit any light sliould ])e throw n by tacts psycliological. 

rules or observations, is niori^ than I w’ould I he sonian'ot tlu' division here is, the sort 
take upon me to assert. But in this (*ase of beings in \vhi(‘h the tact is considered us 
the field of inquiry is so vast, that it appears having its seat. 

quostionalde whether any light whieh the A ph) .-.ieal tact is a fact coiisidcred to have 
Hubject could be capable of naTiving from h' ^^eat in some inanimate being; or, it in an 
investigation or discussion, would be capable aniinati* bifing, by virtue, notot the qualities 
of compensating for the obscui it y that would by wdiieh it is constituted animate, hut of 
be thrown! upon it by the mere (juantity of those which it ha.s in common with the class 
the words, the aceiiinulatioii of whieh would of inanimate beings. 

be necessary for tlie purpose. The ta-'k A psychological liu*! is a tact considered 
would at any rate be a sejiaivde one — a task to have its .scat it some animate being; and 
perfectly dstinguishable from that of the pre- that by virtue of the qualities by whieh it is 
sent treatise. constituted animate. 

Hitherto the operation of judging of the Thus motion, considered simply as such, 
degree of coimexiou — of the closeness of tlie when predicated of any being, is a physical 
connexion hetwt'en a principal fact and an fact: true, it is an attribute of aniinate beinp, 
alleged evidentiary fact, has been an opera- hut not iii virtue of those qualities vv'hich 
tion of the instinctive class : an operation constitute them animate, since it is equally 
which Las never been attempted to ho siih- an attribute of inanimate ones, 
jected to rule, or at least td* any other rules But it, to the word motion, we add the 
than w hat h.iv^e been completely arbitrary word voluntary, we then introduce, over and 
and irrational. To take the business out of above the pliys^ioal fact of the motion, an- 
the hands ot instinct, to subject it to riilc.s, other fact; viz. an exertion of the will, con- 
is a task which, if it lies within the reach of sidered as preceding and causing the motion, 
human faeuKies, must at any rate be re- This last fact is a psycliological fact ; since 
served, I think, for the improved powers of it is not capable of having its seat in any 
some raaturer age. other than animate beings : nor in them, by 

• ..f virtue of any other qualities than those by 

^ Events, or other facts, constitutive of title. which they are constituted animate. 

f EvenU, or other facts, destructive of title. Of these tw'o simple facts — one a phy* 


To be proved by 
evidence addu- 
ced on the part ^ 
of the plain-, 
tiff-- 


To be disproved 
by evidence on 
the part of the 
plaintiff, — or 
proved by evi- 
dence on the 
part of the de- 
fendant — 
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sical, the other a psychological fact — is com- 
posed the complex fact, voluntary motion ; a 
fact of a mixed (character, partly physical, 
and partly psychological. 

The classilicatioii and arrangement of phy- 
sical facts mast he left to natural philoso- 
phers. The classification and arrangement 
of psychological facts must, in like manner, 
be left to meta[)hysicians. It may not be 
improper, however, to give in this place a 
short indication of some of the principal 
classes of psychological facts : — 

1. Sensations: feelings having their seat in 
some one or more of the five senses — sight, 
hearing, smell, taste, and touch. 

Sensations, again, may be subdivided into 
those which are pleasurable, those which are 
painful, and those which, not being attended 
with any considerable degree of pleasure or 
pain, may be called indifferent. 

2. Recollections : the recollections or re- 
membrances ot past sensations. 

3. Judgments : that sort of {)sychological 
fact which has place when we are said to as- 
sent to or dissent from a proposition. 

4. Desires; which, when to a certain de- 
gree strong, are termed [)assions. 

5. Volitions, or acts of the will kc. 

Distinction the second. — Events, and 

states of things. Source* of tlu* division in 
this case, the distinction between a state of 
motion and a state of rest. 

}3y a fact, is in<*ant tin* existence of a por- 
tion of matfer, inanimate or animate, either 
in a state of motion or in a st.ite ot rest. 

Take any two olijects wdiatevi'i*; consid(*r 
them at any tw'o successive {loints of time: 
they have, during these two portions ot time, 
been cither at rest witli relation to each 
other, or one of them lias, with relation to 
the other, been in motion — basin the course 
of that length of time changed its place. 

The truth is, that, as far as we are able to 
judge, all portions of matter, great and small 
together, are at all times in motion : for in 
this case is the orb on which w^c exist, and, 
as far as we can judge, all others w'hich come 
under the cognizance of our senses. When, 
therefore, in speaking of any portion of mat- 
ter, rest is attributed to it, the rest ascribed 
to it cannot be understood in any other sense 
than a relative one. 

Whether they or one of them be in motion, 
or whether both of them be at rest, any two 
portions of matter may be considered and 
spoken of in relation to one another ; an<l in 
this case, the most obvious and sim[)le rela- 
tion is the relation of distance. 

Thus it is, then, that, considered in the 
most simple state in which it can be a sub- 
ject or object of consideration, a fact may be 
either a state of things or a motion ; and 
under one or other of these description.s it 
cannot but come. 


By an event, is meant some motion, con- 
.sidcred as having actually come about in the 
course of nature. Thus, whatever be the 
occasion, the ordinary sulijects of considera- 
tion and discourse come under the general 
denomination of states of things, or events, 
or both. 

The fall of a tree is an event ; the existence 
of the tree is a state of things : both are alike 
facts. 

An act, or action, is a name given to an 
event in .so far as it comes to be considered 
as having had the human will for the imme- 
diate cause of it. 

A fact, th(*n, or a matter of fact, is cither 
the existence of tw'o or more things, con- 
sidered, in relation to one another, as being 
in a state of rest during successive portions 
of time, — or an event: in the idea of which 
event, is uniformly included that of motion 
on the [)art of some portion of matter, t. e. 
a change in its relative position to, and dis- 
tance from, some other portion of matter. 

An act or action — a human act, a human 
action — is cither external or purely internal. 
In the instance of an external act, there must 
of nec(‘ss.ity be something of complication; 
for to tlie external action of the body orsomu 
jiart of it, must liave been added an antece- 
dent act of tin* will — an internal act, but for 
w hich, it w'ould have bccai on the footing of 
those motions which are exhibited by the 
unanimated, and(*ven by the unorganized in- 
grc'dients in the composition of such parts of 
tin* w’orld as are perceptibh* to us. 

An int(*rnal act may, on the other hand, be 
of the simplest kind, unattended by any motion 
on the pait of any portion of matter exterior 
to the individiKil wdiose act it is. 

It being understood, that it is to the mind 
that it is ascribed and attril)uted, the term 
motion may still be employed in the designa- 
tion of it, although, in wdiat happens in the 
mind u(»on the occasion in question, no change 
of place can be observed; for, in speaking of 
what passes in the mind, we must be content, 
for the most part, to employ the same lan- 
guage as that which we employ in speaking 
of w'hat passes in and about the body, or we 
could not in any way make it the subject of 
discourse. 

111. Distinction the third . — Facts positive 
and negative. 

In this may be-) seen a distinction, which 
belongs not, as in the former case, to the 
nature of the facts themselves, but to that of 
the discourse which we are under the neces- 
sity of employing in speaking of them. 

In the existence of this or that state of 
things, designated by a certain denomination, 
we have a positive, or say, an affirmative fact : 
in tlj^e non-existence of it, a negative fact. 

But the non-existence of a negative fact 
is equivalent to the existence of the corre- 
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spondent and opposite positive fact : and un- 
less this sort of relation be well noted and 
remembered, great is the confusion that may 
be the consequence. 

The only really existing facts are positive 
facts. A negative fact is the non-existence 
of a positive one, and nothing more : though, 
in many instances, according to the mode of 
expression commonly employed in speaking 
of it, the real nature of it is disguised. Tims, 
by healthy is meant nothing more than the 
absence, the non-existence, of disease ; ])y 
minority^ the individuars non-arrival at a cer- 
tain age ; by darkness, the absence of light ; 
and so on. 

For satisfying himself whether, in the case 
of a certain fact, it is the existence or the 
non-existence, the pre=it*ne(‘ or the absence 
of it, that is in question, the course a man 
may take is to figure to himself the corre- 
sponding image : he will then perceive whe- 
tiier, by the expression in questioTi, it is the 
presence or tlie absence of that same image 
that is indicated and brought to view. 


CHAPTER IV. 

OF THE SEVERAL SPECIES OR MODIFICATIONS 
OF EVIDENCE. 

Of evidence, as of any other sort of thing, 
the number of possible species has no other 
limits than what are set by the number of 
points of difference ol)serval)le by the liuman 
mind, in the several individual olqecd'^, for 
the conjunet designation of which, the ge- 
neric term in question is employed. 

Of the species or modifications of evidence 
actually distinguished in the course of tins 
inquiry, and, f(»r the purpose of it, designated, 
each of them, ])y its n{)piopri.ite name, it may 
be of use to give a simultaneous intimation 
at this early stage. 

In the present work, our concern is chiefly 
with judicial evidence. With regaid to evi- 
dence in general, as eontradistinguished from 
judicial evidemee in particular, only one dis- 
tinction shall he brought to view in this place. 
Such others as may hereafter become needful, 
will be noticed as the occasion shall arise. 

The evidence by which, in any mind, 
persuasion is capable of being produced, is 
derived from one or other or both of two 
sources : from the operatibns of the percep- 
tive or intellectual facultii's of the individual 
himself, and from the supiiosed operations of 
the like faculties on the part of other indivi- 
duals at large. 

For distinction’s sake, to evidence of the 
first description, the term evidence ab intrd 
may be applied : to evidence of the other de- 
scription, eviilencc ab extra. t- 

The modifications of which evidence ah 
intrd U susceptible, are — perception, atten- 


tion, judgment, memory: imagination, a fa- 
culty little less busy than any of the others, 
and but too frequently operating in the cha- 
racter of a cause of persua&ion, being excluded, 
as not appearing capable of being with strict 
propriety ranked among the modifications of 
evidence. 

Evidence ab extra has place, in so far as 
the persuasion has its source or enicicnt cause 
in the agency of some i)erson or persons other 
than he who^e persuasion is in question. 

The sort of iigency from which such per- 
suasion is derived, is either discourse or de- 
portment. * 

8o much for evidence in general. We 
have now to notice the several species into 
which we shall have occasion in tin* sequel 
to consider judicial evidence as divided. 

Of evidence, as of every otlier sort of thing, 
the aggregate mass, considered as a whole, 
may, in idea, at onC division, be divided into 
tw o or any greater number of parts, in any 
number of diiferent directions, by divisions 
taken from so many sources of division : just 
as a field may be divided into two parts any 
number of times, each time by a line drawn 
from any point in any one of its boundaries 
to a different point in any other of its boun- 
daries. So many different points to or from 
which the division is made, so many different 
sources of the several divisions thus made. 

In the determination of the species of ju- 
dicial evidence of which there will be occasion 
to make mention, in the course and for the 
purpose of the present work, the following 
are the sources of the principal divisions, of 
the first order, that have been made : — 

1. Source of division, — nature of the source 
of the evidence. Tlie species which are the 
result of the division made in this direction, 
and from this source, are — personal evidence, 
and real evidence. Personal evidence, that 
which is affoided by some liuman being — by 
a being belonging to the class of persons : 
real evidence, that whi<*h is afforded by a 
being belonging, not to the class of persons, 
but to the class of things. 

2. Source of division, in the case of per- 
sonal evidence, — state of the will, in respect 
of action or inaction, on the occasion on 
which it issues from that its source. Species 
resulting from the mode of division deduced 
from this source, — voluntary personal evi- 
dence, and involuntary personal evidence. 

Voluntary personal evidence may be term- 
ed, all such evidence as is furnished by any 
person by means of language or discourse j 

• Discourse comes mostly under that sort of 
evidence which there will be occasion to distin- 
guish by the appellation of direct: deportmpt, 
serving or contributing to produce persuasion, 
but not operating in the way of discourse, belongs 
exclusively to the class of circumstantial evi- 
dence. See Book V. Circumstantial. 
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or by signs of any other kind, designed by 
him to perform the function, and produce 
the effect, of discourse. Testimonial is the 
term by which evidence of this description 
will henceforward be designated. 

To the head of involuntan/ personal evi- 
dence may be referred all such personal evi- 
dence as, being the result, sign, and expression 
of some emotion, is exhibited not only not in 
consequence of any act of the will directed 
to that end, but frequently in spite of the 
will and every exertion that can l)e made of 
it. To this head belong, for example, all in- 
voluntary modifications of which the deport- 
ment, and all involuntary changes of which 
the countenance, is susceptible. 

3. Being in both cases personal and volun- 
tary, and thus testimonial, the lot of evidence 
in question may either have been brought 
into existence on the o<*cahion of tlie cause 
in which it is exhihit('d, or otherwise than 
on the occasion of, the cause. Source of 
division, in this case, — relation of the evi- 
dence in question, at the time of its coming 
into existence, to the cause, on tlie occasion 
and for the purpose of which it is produced. 
Species of evidence deduced from this divi- 
sion, — depositional testimonial evidence, and 
documentary evidence. 

4. The signs by wliich, at its coming into 
existence, the article of evidence in question, 
being depositional testimonial evidence, stands 
expressed, — jnay be either of the evanescent 
kind (such as sounds, and those visildc signs 
which through nec(?ssity are sometimes em- 
ployed instead of these audible ones,) or per- 
manent, such as written or printed words or 
iigures. Source of division, — nature of the 
signs employed for the delivery (viz. the oii- 
ginal delivery) of the testimony. 8pecie.s of 
evidence deduced from this division, — oral 
or orally-delivered depositional ti’stimony, 
and scri])titious or scriptitiously-delivcred de- 
positional testimony. 

5. In the case of testimonial evidence, the 
subject of the testimony is either the very 
fact, the existence or non-existence of which 
is the principal matter of fact in question ; or 
some fact which, though distinct from it, is 
considered as being evidentiary of it. Source 
of the division in this ease, — identity or di- 
versity of the matter of fact asserted by the 
deponent in the instances in question, with 
the principal fiict in question in the cause. 
Species which are the result of the division 
made in this direction and from this .source, — 
direct evidence, and circumstantial evidence. 

All evidence which comes under the de- 
scription of real evidence, is circumstantial 
evidence. 

6. Of the lot of testimonial evidence in 

question, the trustworthiness or legitimately 
probative force will depend upon the number 
and elficiency of the securities for 


correctness and completeness that have been 
or can be brought to bear upon it. If, in the 
instance in question, the list of these securi- 
ties be complete, the article of evidence may 
be said to be in an ordinary degree trust- 
worthy, and may be termed ordinary evi- 
dence : if any one or more of these securities 
be wanting, it will be in an inferior degree 
trustworthy ; and, however ditfertmt fi’om 
one another in all other respects, the several 
species of evidence that agree with one another 
! in this paiticular, may be comprehended, any 
or all of them, under the appellation make- 
shift evidence. 

7. Whatever written evidence is adduced 
on the occasion and for the purpose of the 
cause in question, was, at the time of its 
being brought into existence, created either 
with the design of its being employed on the 
occasion and for tin* purpose of a cause or 
suit, or ivithout any such design. In the last 
case, it may be termed casually-written evi- 
dence. To this head belong piivatc* letters 
and memorandums. If cn'ated with the de- 
sign of being enq)loyed in a cause or suit*, 
it either was intendc'd to be enqdoyed on 
the occasion and for the [)urpose of some de- 
terminate and individual cause or suit, or el«e 
to be eventually employed on the occasion 
and tor the purpose of some suit or cause of 
this or that particular species, but not indi- 
vidually determined. Source of the division 
in this case, — determinateness or indetermi- 
nateness of the suit or (‘ause, for the purpose 
of which, tlie article of evidence in question, 
being of the written kind, was brought into 
existence. Species which are the result ot 
the division made in this direction and from 
this source, — uiijireappointed written evi- 
dence, and preappointed evidence. 

Thus, the affidavit of a witness, delivered 
in the u^ual way, on the occasion of a cause 
of any kind in wliich that sort of evidence is 
admitted, is unpreappointed evidence ; since 
it is created with*i view to be employed on 
tlu* occasion and for the purpose of this par- 
ticular cause. But a deed of <*onveyance of 
an estate is preappointed evidence ; for it is 
created for the purpose of bt'ing eventually 
employed in some suit or suits, should any 
such happen to arise, but it is not created 
with a view to any determinate suit ; since, 
at the time when it is created, it is as yet 
uncertain whether ^iny suit of the particular 
kind in question will ever arise or not. 

8. The evidence being testimonial; source 
of the division, — identity or diversity as be- 
tween the narratimj or deposing witness and 
the alleged and supposed percipient witness. 
Species of evidence deduced from this source, 
— original evidence, and unoriginal evidence. 

The evidence may be termed original, when 
the deposing witness — the witness by whom, 
for the information of the judge, a statement 
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is made concerning the matter of fact in ques- 
tion, — was the very person to whose senses 
the matter of fact in question did, at the time 
and place in question, in so far as such his 
deposition is true, present itself. 

The evidence may he termed unoriyinal, 
in so far as the narrating witness in question 
speaks of some other person, and not of him- 
self, as the person to whose perceptive faculty 
the supposed matter of fact in question did, at 
the time and place in question, present itself. 

CHAPTER V. 

OF THE PROBATIVE FORCE OF EVIDENCE. 

§ 1. Ordinary deyree of probative force^ — 
what. 

Of the several objects that come within the 
present design, the first being the prevention 
of deception^ I proceed to take a concise view 
of what may be pro[)er to lx* done for the 
production of a result so essential to justice. 

Deception is a relative ti'rin : ju(lgnient, 
regarded as false, is so regarded with relation 
to some other judgment taken as a standard ; 
which standard, ])y the unalterable constitu- 
tion of the human mind, and of the language 
by which its perceptions are undertaken to 
be expressed, can never be other than the 
judgment of the individual l)y whom the term 
deception is employed. 

A mass of evidence being produced on the 
phiintitfs side of the cause ; and on the defen- 
dant’s, no matter whether a mass of counter- 
evidence or none (say, to simplify the matter, 
none;) the judge, grounding on this evidence 
his decision, so far as the question of fact is 
concerned, decides infavoui- ot the plaintiff’s 
side. 

Taking note of this d('cIsion, and of the 
evidence on which it was grounded, the 
judgment or o()inion delivered by me on the 
subject is, that, in tliis instanct*, deception^ 
with the misdecidon that* has followed upon 
it of course, has hud place. 

Developed, my opinion, as ex})ressed above, 
will be found to amount to this: of the body 
of ovidt'iice collected by the judge, the pro- 
bative force is not, in my opinion, great enough 
to warrant the conclusion he has drawn from 
it ; to wit, a conclusion, expressing his belief 
of the existence of the matter of fact under- 
taken on the plaintiff’s side to be proved, viz. 
by the delivery of this body of evidence. 

In this opinion of mine, thus declared, it 
is assumed and im[)lied, as a notorious matter 
of fact — that the quality by which testimony 
or other evidence delivered by an individual 
in relation to a matter of fact, produces, on 
the part of another individual, a belief of the 
existence of that matter of fact, is siiscCiitible 
of degrees in point of quantity : that in ray 
own mind the quantity of thi;s quality was 


not suflTicient to produce that effect which H 
produced on the mind of the judge : and thi* 
being the case, it is impossible for me not ta 
regard the judge as having, in respect of such 
his opinion, been deceived.* 

The quantity of probative force incident 
to a body of evidence, is manifestly, as above 
explained, susceptible of degrees : and what 
is equally manifest is, that, to warrant a de- 
cision conformable to the tendency of the 
evidence, it is not necessary that the proba- 
tive force of it should in every instance be 
at the highest degree. 

To form, for the purpose of discourse, a 
nominal standard of comparison ; let us take 
a mass or lot of evidence, of such a descrip- 
tion, as, in the judgment of the ordinary rim 
of mankind, is found sidheieiit (if not con- 
tradicted or otherwise counter-evidenced,) to 
produce a belief of the existence of the matter 
of fact which it asserts : and this mass of evi- 
dence, let it be the deposition of an individual 
taken by lot, .and unknown to the judge ; the 
witness who thus deposes asserting, that, in. 
the situation of percipient witness, the mat- 
tei of fact presented itself, under the cireum- 
stanees st<ated by him, to the cognizance of 
his senses. 

Let us call the probative force possessed 
by an article of evidence of this description, 
the ordinary degree of probative force. 

What is manih'st to every man is, that, 
by evidence of this description, belief is fre- 
quently, indeed most commonly, produced ; 
and that, in the greatest number of eases, of 
the lielief so produced, right judgment, and 
not deception, is the consequence. 

Unfortunately, what is equally notorious, 
is, tliat,ot beliet thus piodiiced, deception is 
but too freqmuitly the eonseqiieiiee. 

Ill another ease, in which the qinintity of 
probative force has been, to a cert.ain degree, 
greater than it was in the one first mentioned, 
deception has not been so frequently the con- 
sequence. 

Here, then, we have an assumed nominal 
standard of comparison for the probative force 
of evidence. A lot that comes up to this 
standard, but does not rise above it, is what is 
meant by .an ordinary mass or lot of evidence: 

* On an occasion of this sort, the ultimate 
st.and,ard of rectitude can no more be exterior to 
the mind in which the opinion declared is formed, 
in the case of the most diffident, than in the 
case of the most confident, of mankind. In- 
stead of taking my own view of the matter for 
the ground of the ojnnion so declared by me, 
suppose me to take that of Hypercrito, the judge 
of appeal, superordmate to the judge first spoken 
of: the opinion of Hyperento is the standard of 
rectitude, so far as assumed by me for that pur- 
pose ; but, in pronouncing that the opinion, 
whatever it may have been, pronounced by Hy- 
percrito, is right, my judgment has not assumed 
any standard of rectitude exterior to itself. 
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a mass or lot that is considered as rising above 
it, may be termed a mass or lot of supcror- 
diiiary or superior evidence : any mass or lot 
that is considered as falling short of it, may, 
in like manner, be termed a mass or lot of 
infra-ordinary or inferior evidence. 

The greater the quantity of probative force 
in the mass of evidence produced on one side, 
deduction made of that which is produced on 
the other side, the more certain in the eyes 
of a bystander will be its effect on the mind 
of the judge, and the greater in the mind of 
the judge will he the case and satisfa<*tion 
with which the j udgment of belief pronounced 
on the strength of it will be accompanied. 

As it is the business of the legislator so to 
order matters, that, on each occasion, the ob- 
tainable quantity of prol^ative force sh.ill be 
as great as possible j so it is the business of 
the judge to be aware of all tlie several cir- 
cumstances }>y which tliat quantity is capable 
either of being augmented or diminished. 

§ 2. Probative forcc^ by what circumstances 
increased. 

A quantity of proliativc force being thus 
marked out for a standard, let us proceed to 
observe by what circumstances that quantity 
is capable of receiving increase and deerease. 

1. One source of increase is dciived from 
the quality of the supposed pcrapunl or oli- 
serving witness, thus standing fortli in the 
character of a narratiny or deposing witness. 
Ill the case ‘of tliat witness, the probative 
force of whose testimony was assumed above 
as the standard quantity, the de()()neiit was 
taken from the middle rank or level, in re- 
spect of the qualities, moral and intellectual, 
the union of which is necessary to trust- 
worthiness. But, suppose that this or that 
visible situation or station in life (whether 
constituted by opulence, rank, powau*, or of- 
ficial function, or any combination of these 
circumstances) is liy general experience found 
to render a man less apt, on the sort of oc- 
casion in question, to deliver a statement in 
any respect incorrect or incomplete, than a 
man of a different condition, inferior or even 
superior, it is not at present necessary to de- 
termine which, — here, viz. in the quality or 
condition in life of the person (the narrating 
or deposing witness,) we see one source from 
which the probative force of an article or 
mass of evidence may receive increase. 

To this head belongs, and on this ground 
stands, whatever superior degree of credence 
has in practice been, or may with propriety 
be, given to official evidence in general, or 
to the testimony of persons invested with 
judicial offices in particular.* 

* Unless it be a superior presumption of non- 
exposure to the seductive influence of sinister 
interest. 

Persons to whose testimony, in consideration 


2. Another, and a much more distinct and 
nnrpiestionable source of increase, is that 
which is derived from the Mumber of t?ie wit- 
nesses. Here the mode of tiie increase being 
of the utmost possilfle simplicity, the degree 
of it is susceptible of mensuration, w ith that 
exactness which is the exclusive property of 
mathematical operations. To the testimony 
of w’hat number of ordinary witnesses, the 
testimony of what lesser number of super- 
ordinary witnesses shall, in resi)eet of proba- 
tive force, ])e e(}uivalent, it may not be easy, 
or indeed possible, to determine. But take 
the witnesses from either, or from any other 
level (it being the same for all of them,) the 
increase whieli the aggregate probative force 
of the whole mass will receive from the iii- 
cr(*a!xe of tlie number wdll be always deter- 
minable w'ith mathematical exactness. 

Suppose that — instead of operating all on 
one and the same side, viz. m proof of the 
fact in question — the respective testimonies 
of a numlier of wntnessos, all of the same level, 
are divided, some operating in proof of the 
fact, others in disproof of it: in this case, the 
mode of mcasuiing the probative force will 
be nearly as simple, and altogether as certain, 
as in the former. In the former, it was the 
sum of the testimonies that was taken; in 
tliis, the <h(fercnce. 

.‘1. Number of the witnesses, and a more 
than ordinary degree of presumable trust- 
worthiness on the part of those witnesses 
respectively, are not the only sources of 
increase to the probative tbree of a mass of 
evidence. Another quartcT from whence it 
is capable of receiving incrense, and to an in- 
delinite amount, is evidence of that sort which 
may be termed real evidence — evidence of 
which some object or objects belonging to 
the class of things is the source. f 

§ 3. Probative force^ by what circumstances 
diminished. 

Circumstances, tthe tendency of which is 
to diminisli the probative force of testimony, 
may be distinguished, in the first place, into 
such as regard the source of the testimony — 
such as regard the shape in which it is de- 
livered — and such as regard the remoteness 


of the offices occupied by them respectively, a 
superordinary quantity of probative force is attri- 
buted, being placed, in those offices by appoint- 
ment, and that appointment previous to the point 
of time at which it happens to them to deliver 
such their testimony, — testimony of this descrip- 
tion will be among the species of evidence to 
be spoken of under the head of preappointed 
evidence. — See Book IV. Preappointed* Chap, 
VII. Official Evidence. 

-f- Of this, particular mention will principally 
be made, under the head of Circumstantial Evi- 
denci?. As to written Evidence, it is nothing but 
personal, delivered through the medium of real 
evidence. 
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of the testimony, as delivered, from the sup- 
posed scat of perc*eption. 

I. Circumstances regarding the source of 
the evidence : — 

The trustworthiness of a person, considered 
at once in the character of a supposed per- 
cipienty and, as such, in that of an actually 
witness — in other words, the pro- 
bability of correctness and completeness in his 
testimony, and thence its probative force — 
is liable to 1x3 diminished by an imperfection 
in the intellectual^ or by an iin|)erfection in 
the moral or volitional [)art of his frame. Im- 
perfections in the intellectual i)art may be 
comprised under the head of imhecilifijy or in- 
tellectual weakness : and these apply to him 
in both the above characters ; viz. that of a 
supposed percipient, and that of a narratiny 
or deposing witness. 

Of the circumstances tending, as above, to 
diminish the probative force of a man’s tes- 
timony, those which regard the volitional or 
moral part of his frame operate by their ten- 
dency to produce, on the part of his testi- 
mony in the character of a narrating witness, 
a disposition to incorrectness or incomplete- 
ness. 

Of these, such as tend to operate in that 
direction upon his will in the character of 
motives, are referalde to the head of interests 
viz. sinister interest : * such as tend to dispose 
him to yield to the force of interest acting in 
that sinister direction, are referable to the 
head of improbity. 

When, the deposition of the witness being 
considered as either incorrect, or as to ma- 
terial circumstances, incomplete, he is consi- 
dered as being, at the time of his delivering 
it, conscious of sucli its incoiTectncss or in- 
completeness — such incorrectness or incom- 
pleteness is said to be the result of, or ac- 
companied by, me?idacity ; which, according 
as the ceremony of an oath happens to have 
been applied or not, is or is not converted in- 
to perjury. Where, thougli produced by the 
action of sinister interest, he is considered as 
not being conscious of it, the imperfection is 
said to have bias for its cause. 

II. Circumstances regarding the shape of 
the evidence : — 

By the shape of the evidence or testimony, 
I understand the form or mode in which it is 
delivered on the part of the witness, received 
or extracted on the part cf the j udge. 

On looking over the practice of nations and 
judicatories (not to speak of families) in this 
view, a variety of operations may be observed 
as having been employed in the character of 

* Interest should to this purpose be under- 
stood in its largest and most comprehensive sense ; 
viz. as including not only self-regarding inte- 
rest, but the interest constituted by sympathy or 
antipathy, as towards any other persons, taken 
individually or in classes. 
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securities or tests, applied to the testimony 
so delivered on the one part, so received or 
extracted on the other; securities, for the 
purpose of increasing the probability of cor- 
rectness and completeness on the part of the 
testimony, before or during the delivery of 
it; tests, as assisting the judge in forming his 
judgment concerning the correctness and com- 
pleteness of it, during and after the delivery 
of it. 

Of these securities or tests, the assortment 
employed on each occasion constitutes the 
shape, the fu m, the mode, in which on that 
occasion the testimony is delivered, received, 
extracted. 

In the list of tliem, some little difference is 
liable to be made by a corresponding differ- 
ence in the nature of the case. This noted, 
any case being given, the union of the several 
securities, as above, applicable with advan- 
tage to that case, will constitute the shape 
most jrroper to be given to the evidence in 
that case : and, so far as shape is concerned, 
the non-application of any one of them, yet 
more of any greater number, or the whole 
number, of them, will have the effect of de- 
nominating the evidence an inferior sort of 
evidence — a sort of evidence, the probative 
force of which has, by the operation of that 
deficiency, suffered a decrease. 

So far as the nature of the case (meaning 
in each instance the individual case) is such 
as to render the application of the several 
securities practicable, — so fir th (3 degree of 
probative force given to it depends upon the 
will, and is at the option of the legislator — 
or, under unwritten law, of the judge, in his 
disguised, but not the less real, character of 
legislator. 

The person who is the source of the evi- 
dence in cpiestion, being forthcoming, or in 
some other way accessible and justiciable, it 
depends upon the legislator, and upon the 
judge as legislator, whether to receive or call 
for his testimony under the securities .afforded 
by o.ath .and examination together (as before 
a jury,) or without cither (as in case of com- 
mon-law ple.adings,) or under oath without ex- 
amination (as in case of aliidavit evidence,) 
or under examination without oath ; and the 
exiimiimtion performed either in the oral mode, 
as injury-trial, or in the epistolary mode, as 
in the case of a bill in equity. 

III. Remoteness of the testimony, as deli- 
vered, from the supposed seat of perception : 

In the case of the above-supposed standard 
lot of evidence, the testimony or statement 
of the fact was delivered to the ear or the 
eye of the judge in an immediate way, from 
the mouth or the pen of the deponent by 
whom, in the character of a percipient wit- 
ness, the fact was supposed to have been 
observed. But, between the mouth of the 
percipient witness and the ear of the judge, 
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any number of moutbs may have intervened ; 
of which that one, by which the statement 
was conveyed, without the intervention of 
any other, to the ear of the judge, is the 
mouth of the depo'sing witness. For every 
one of these intervening mouths, the evidence, 
it is manifest, ennnot but lose a propor- 
tionate share of its probative force. In like 
manner, between the pen ol a percipient wit- 
ness and the eye of the judge, may intervene 
any intermediate number of pens : like loss 
of force for every intervening pen as for every 
intervening mouth ; tliough not in cfpial de- 
gree from the intervention of pens as from 
the intervention of mouths. 

As moutbs may succeed mouths, and pens 
pens, so may mouths and pens suc(‘i‘ed one 
another in every variety of alternation. To 
these varieties correspond so many specifu; 
modifications of the genus of transmitted or 
transmissive evidence —'modifications, some 
of which, being noticed in practic*', lequire 
distinctive names. 

A circumstance that contrilmtos in a prin- 
cipal degree to the diminution of the pro- 
bative force that takes place in the case of 
transmitted evidence, is, that the factitious 
securities applicable to the testimony of tin* 
deposing witness, do not reach nor apply to 
the station of the percipient witness. 

It often happens, that the very fact in 
fluestion has not fallen within the reach of 
human perception or obsi'rvation. In this 
case, the jm^e is left to infer the existence or 
non-cxisteiiee of it, from the ascertained or 
supposed ascertained existence or non-exist- 
ence of some other fact or facts, so connected 
with the existence or non-existence of the 
principal fact as to be considered evidentiary 
with relation to it ; i. e. as serving to prove 
to us the existence of it — to persuade, to sa- 
tisfy us of the existence of it, with an indefi- 
nitely variable degree of force. Evidentiary 
facts, thus connected with the princi()al fact, 
constitute what, in the language of jurispru- 
dence, is called circumstantial evidence. 

In this denomination may be seen an ap- 
pellation familiar, in the language of England, 
to lawyers, and even to non-lawyers, but not 
so in the language of any of the nations 
trained up under Roman law. 

The species of evidence designated by this 
appellative, agrees in one respect with the 
above-mentioned modifications of unoriginal 
evidence, viz. in respect of remotenes.s from 
the source. In every instance, the image pre- 
sented by it is the image — not of the fact 
itself which is in quesHon, — but of some 
other fact, the tendency of which is to pro- 
duce, or contribute to produce, a belief of 
the existence of such principal fact. 

With few or no exceptions, all real evi- 
dence will be found to come under the head of 
circumstantial : but there is a species of evi- 
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dence, which, though not properly testimo- 
nial, may yet, inasmuch as it has a person for 
its source, be called personal.* 

To this head may be referred deportment, 
and in some cases even cfiscoMrsc.'j’ 

CHAPTER VI. 

DEGREES OF PERSUASION AND PROBATIVE 
FORCE, HOW MEASURED. 

§ 1. Importance of a correct form for ex- 
pressing degrees of persuasion and probative 
force. 

Persuasion admits of, and exists in, differ- 
ent degrees of strength, different degrees of 
intensity ; for strength, force, and intensity, 
are here synonymous. 

Of these dilferences, the practice of wa- 
gering affords at thp same time a proof of 
the existence, and a mode of expression or 
measurement for the quantities or degrees : 
in which latter chara('ter it will claim, far- 
ther on, a more partieidar notice. 

Anoth(*r matter of fact not less notorious 
Uy that by these theoretical differences and 
supposed degrees of difference, iu whatever 
mo(h' and with whatever degree of accuracy 
(‘xprcssed and measured, human conduct is 
on a vaiiety of occasions governed: instance 
once more the practice of wagering, and the 
vaiious applications of the principles of in- 
surance grounded on it. 

Not only the persuasion of an ordinary man 
on an ordinary occasion, but the persuasion 
of a judge on a judicial occasion, is capable 
of existing in different degrees of strength. 

Whenever a fact comes in dispute, the 
belief of which on the part of the judge is 
' necessary to produce and warrant such a de- 


• Any sort of circumstantial evidence, which, 
though it have for its source a person, serves not 
to convey any indication of his mind, may with 
more propriety be ^nked under the head of real 
than of personal evidence: as, for instance, the 
appearance produced on the body of a man al- 
ready dead, or still alive, by a wound, and 
considered as affording circumstantial evidence, 
indicative of the instrument or hand by which 
the wound was inflicted. 

*1* A person being accused of a crime of any 
sort, suppose him, for argument’s sake, guilty. 
On an occasion judicial or extrajudicial, he has 
joined with others ip discourse, bearing in some 
way or other relation to the fact, the principal 
fact, in question. So far as what he says is re- 
garded as true, it is of the nature of direct evi- 
dence, and comes under the denomination of 
confessorial evidence : so far as it is regarded as 
false, evasive, or in any other way tending to 
deception, it is of the nature of circumstantial 
evidence ; falsehood, evasion, deception, or the 
endeavour to deceive, being so many evidences, 
presumptive evidences, of guilt, i. e, of the com- 
mission of the criminal act in question, whatever 
it be. — See Book V. Circumstantial, 
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cision as shall give effect to a right, first 
object aimed at by the legislator ought to be, 
as already stated, so to order matters, that 
evidence of the highest possible degree of 
probative force in proof of that fact, shall 
be forthcoming: the next object, that the 
judge may always form the same estimate of 
the probative force of the evidence, as the 
legislator would do .if it were possible for 
him to take an estimate of it. 

But every element of judicature is subject 
to variation in quantity and degree. 

In the case of circumstantial evidemee, the 
probative force of the evidentiary tact, con- 
sidered as indicative of the existence of the 
priiKupal fact (whicli is as much as to say 
the strength of the persuasion produced by 
it,) is susceptible of every variety of degree 
in the f)osom of the judge. 

In the case of immediate testimonial evi- 
dence (setting aside the •consideration of any 
supposed improbability of the fact stated, 
and any supposed imperfection in the dis- 
position and character of the witness,) the 
strength of persuasion on the part of tlie 
judge will be as the strength of the persua- 
sion expressed on the part of the witness : 
which is, in other woiah, to say, — the pro- 
bative force of the testimony delivered by 
the witness will be exactly as, or rather will 
be the same thing with, the strength of the 
persuasion expressed by him in the delivery 
of it. 

The strength of the persuasion expressed 
by the witness will, if clear of wilfid false- 
hood, be (in so far as the means ot discourse 
at his command admit of correctness) exactly 
the same in degree with the strength of the 
persuasion actually felt and entertained by 
him at the time. 

But the strength of the persuasion so en- 
tertained by him is subject to be diminished 
in any degree by each of t^^•o causes : viz. 
1. By weakness on the part of his percipient 
faculty, i, e. want of clearness and distinct- 
ness on the part of the conception formed of 
the fact at the time; ‘2. By weakness on 
the part of his retentive faculty — want of 
strength and distinctness on the part of the 
impression made on the memory by the first- 
formed conception. 

Of incorrectness in one quarter, error and 
consequent misdecision in another is thus a 
natural result. 

If, on comparing together the testimonies 
delivered by a number of witnesses — say by 
three witnesses — it appears to the judge that 
they joined, all of them, in regarding the 
existence of the fact as more probable than 
the non-existence of it ; whereas, in truth, 
the force of the persuasion, when thus com- 
pounded together, lay not on that side : here 
an instance of misdecision will have ^aken 
place on the part of the judge ; and no w’orsc 
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could have happened, had these testimonies 
been none of them forthcoming, or had they 
all, after joining in a tale of wilful falsehood, 
obtained credence for it as if it had been 
true. 

In what has been already said, reason will 
probably be seen for regarding a correct mode 
of exprtssing degrees of persuasion and pro- 
bative force as an object of no inconsiderable 
importance ; and the further we go into the 
examination of llie subject, the clearer will 
be the light in which the importance of it 
will present itself. 

Unfortunati ly, the language current among 
the body of the peojdc is, in this particular, 
most dejdorably defective: — 1 know — I 
believe; — the fact happened so and so — 1 
believe it happened so and so: and there the 
gradation ends. 

Among men of law, to whichsoever of the 
two great schools of law belonging, nothing 
better is to be found. 

The language of mathematicians will be seen 
to alford two different modes or principles. 

One is perh'ctly correct: it is the mode of 
expr(‘ssion used in speaking of the doctrine of 
chances. But unfortunately it will be found 
not a])])licable to tlie present purpose. 

Another, as applied to the present purpose, 
will be found incorrect. It is that which, 
assuming the greatest possible quantity to be 
a finite quantify, proceeds to divide it into 
parts ; as a circle, which, how small soever, 
constitutes a wdiole, has, according to the 
usag(‘ ot mathematicians, been divided into 
3(i() degrees. IIa{)i)ily, incorrect as it is, its 
incorrectness will not be found attended with 
any practical inconvenience ; since, on each 
occasion, wdiatcver degree of correctness can 
on that occasion be of any use, can always be 
attained. 

In truth, between infinite and finite, there 
is no medium ; between the one mode and the 
other, there is accordingly no alternative. Of 
that mode which considers the greatest pos- 
sible degree of probative force as being (what 
it really is) an infinite quantity, it will be seen 
that it is altogether inapplicalde to the purpose 
of judicial decision: there remains, therefore, 
as the only mode applicable, that which con- 
siders it as a finite quantity, having the num- 
ber of its parts limited and determinate. 

Suppose a number of witnesses deposing 
to the principal fact in question, in the way 
of direct evidence — there being no need of 
any such inference as has a necessary place 
in the case of circumstantial evidence ; and 
suppose, moreover, that no doubt has place 
in the mind of the judge respecting the cha- 
racter and disposition of any of those wit- 
nesses ; whatsoever be the aggregate force of 
persuasion entertained by all those witnesses 
put together, such, of course, will be the 
strength of persuasion on the part of the judge. 
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Conceive the possible degrees of persuasion, 
positive and negative together, to be thus 
expressed : — 

The degrees of positive persuasion — per- 
suasion affirming tlie existence of the fact in 
question — constitute one part of the scale; 
which call the positive part. 

The degrees of negative persuasion — per- 
suasion disaffirming or denying the existence 
of the same fact — constitute the other part 
of the scale ; which call tlie negative part. 

Each part is divided into the same number 
of degrees : suppose ten, for ordinary use. 
Should the occasion present a demand for 
any ulterior degree of accuracy, any dogroo 
that can be required may he produced at 
pleasure, here, as in other ordinary applica- 
tions of arithmetic, by multiplying this ordi- 
nary number of degrees in both parts by any 
number, so it be the same in both cases : the 
number ten will be tound’tJie most convenient 
multiplier. In this case, instead of 10, the 
number of degrees on each scale will be 100, 
or 1000, and so on. 

At the bottom of each part of the scale 
stands 0 ; by which is denot(‘d the non-exist- 
ence of any degree of pcTsuasion on either 
side — the state which the mind is in, in the 
case in which the affirmative and tlie nega- 
tive, the existence and the non-existence of 
the fact in question, present tliemselves to 
it, as being exactly as probable the one as 
the other. 

Such is tde simplicity of this mode of ex- 
pression, that no material image representative 
of a scale seems necessary to the employment 
of it. 

The scale being understood to be composed 
of ten degrees — in the language applied by 
the French natural philosophers to thermo- 
meters, Videcujrade scale — a man says. My 
persuasion is at 10 or 9, &c. affirmative, or at 
10 or 9. &c. negative : as, in speaking of tem- 
perature as indicated by a thermometer on the 
principle of Fahrenheit, a man says, the mer- 
cury stood at 10 above, or at 10 below, 0. 

If ulterior accuracy be regarded as worth 
pursuing, to the dcciyrade substitute (giving 
notice) a centigrade scale : and if that be not 
yet sufficient, a milUgrade. 

Three persons make their appearance in 
the character of witnesses in relation to the 
existence of the same fact : an option is given 
to them of three declarations, of which, one 
Jr other, in the instance of each witness, it 
is evident cannot but be true ; viz. 1. I be- 
lieve the fact exists; — 2. 1 believe the fact 
does not exist ; — 3.1 am unable to form any 
belief concerning the fact, whether it does 
exist or does not. Being asked, each of 
them, what number of degrees in the scale 
comes nearest to expressing the strength of 
his persuasion, it being, as already declared 
by each, on the affirmative side ; they answer 
VoL. VT. 
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by indicating, each of th*.m, the same number 
— number 1. 

In these three instances, the force of per- 
suasion ih at the least amount at which it can 
stand on cither side. 

Take now, in relation to the same feet, 
two other witnesses; and in the instance of 
each of them, let the force of persuasion be 
at its maximum, represented as above by the 
number 10. 

Of these two witnesses, the persuasion may 
be on the same side as that of the three wit- 
nesses ; or it may be on the opposite side. 

Su{)pose it on the opposite side, viz. the 
negative. Out of 30 degrees of persuasion 
which the tliree witnesses might have hud, 
th(‘y have but 3 ; uhih‘ ol the 20, the utmost 
number which the two were capable of having 
between them, they have the w'hole. 

Observe now’ the variation which the de- 
cision of the judge m\ist expeiience, according 
as he has or has not the mean^ of hearing and 
noting dow n the dilferenec s whieli are in ev cry 
instance liable to have place in regard to the 
quantum of persuasion on tlie part of wit- 
nesst's. 

If, as hitherto, thcsi* differences are uii- 
ascertainable (tlie indications afforded by 
cliaiacl(‘r and by prolinbility being by the 
siqiposition out of the question,) tlie judge 
can <lo no otherwi'^e than decide according to 
the miinber of the witnesses — accoiding to 
the (hfference between the numbers on each 
side: his decision will bo — the fact docs 
ea,ist. 

If, being ascertainable, these differences 
are ascertained, as above, — the force of per- 
suasion on the part of the witnesses on both 
sides taken together, being now' his guide, 
be>ond dispute his jiroper guide, his decision 
will be — ike fact does not eutst. 

Thus much as to the station of witness: 
let us come now' to the station of judge. 

Casual modilications apait, the persuasion 
of the judge has#for its efficient cau.se, the 
persuasion of the witness: persuasion on the 
part of the public at large has for its efficient 
cause, the [lersuasion of the judge. 

But among three, and even us far as nine- 
teen witnesses, in relation to the same point, 
the aggregate force of persuasion, it may easily 
happen, shall be less than among two wit- 
ncssc'^. 

In like manner tunong three, and even as 
far as nineteen judges, in relation to the same 
point, the aggregate force of persuasion may 
be less than of two otlier judges. 

For w'unt of an adequate mode of expres- 
sion, the real force of testimony in a cause 
has hitherto been exposed to perpetual mis- 
representations. 

Fcjl* want of an adequate mode of expres- 
sion, the real force of judicial opinion and 
authority in a cause has in like manner been 

- P* 
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hitherto exposed to similar misrepresenta- 
tions.* 

Of a scale of this sort, supposing the use 


• In the history of English judicature, an in- 
stance is upon record, in which a jury, finding a 
difficulty in settling the degree of* their respec- 
tive persuasions, sought for their consciences a 
relief, which, by men of hardened consciences, 
was imputed to them as a crime. The verdict, 
the result of the aggregate of tlieir pcrsucsions, 
was left to the decision of cross and pile. Tlie 
verdict was set aside, and those who pronounced 
it (if I mistake not) were punished. 

The state of their minds is sufficiently declared 
bjr this their act. In one thing they were agree 1, 
VIZ. in finding themselves under an incapacity of 
forming a persuasion, an opinion, either on one 
side or the other. They accordingly referred the 
matter to a more competent judge, viz. as some 
would say, to (Jhance — as others would say, to 
Providence. They would not profess themselves 
able to form an ojnnion, when m truth they were 
not. 

An expression of sincerity so decided and so 
no\ el was not to he endured hya set of men among 
whom the exiiedicntof employing torture to force 
men to declare as their own, ojnnions ojiposite to 
their own, has lieen established in the charaitcr 
o' a practice indispensably necessary to justice. 

To a class of men by whom, m their own in- 
stance, sincerity has been castoff as a habit in- 
compatible with prol'ession and with office, eveiy 
symptom of sincerity in others would of course 
be matter of ill-will and jealousy. 

[Tliere are several cases in which the circum- 
stance of a jury deciding by lot has come under 
discussion. In Priori. Powers, IMich.T. IfJCh, II. 
“ ()rlahy prayed a new trial, bec.iusc the jurois 
in Bedfordshire being divided six and six, they 
agreed by lot, putting two sixpences into a bat, 
that which the tailift* took, that way the verdict 
should go, which was for the plaintiff, and two- 

5 ence damages : But the court denied it, because 
►appeared only by pumping a lurymaii^ who 
confessed all ; but being against himself, it was 
not much regarded. Also the court cannot grant 
new trial wiffiout punishing the jury, which can- 
not be by this confession against tncmsclvcs.” 
(1 Kehle. fill.) In Halevi. Cove, Mich. T. 12 
Geo. I. the jury having sat up all night, agreed 
in the morning to put two papers into a hat, an I 
80 draw lots, and their finding “ happened,” says 
the reporter, “ to be accoraing to the evidence 
and the opinion of the judge.” The verdict was 
set aside. {\Stran(je 042.) In Philips v. Fowler, 
Easter T. BGeo. II. the fact of the jury having 
determined by lot being undisputeil, the same 
decision was given. {Barnes 441.) In Owen v. 
M^arburton, 2d July an affiilavit was pro- 
duced from the foreman of the jury, to the effect 
that one of the jury having determined to hold 
out, though in a minority, was finally prevaileil 
on to abide by the decision of lot, and that two 
pencils of unequal length were accordingly nut 
into the hand of a juror, the jury consenting that 
their verdict should be that represented by the 
pencil first drawn, the long one representing one 
verdict, the short another. It was solemnly de- 
cided that such an affidavit could not be received. 
(1 JBos. ^ PuL 326.) This precedent was fol- 
lowed in the Scotch case of Stewart v. Flaser, 
10th March 1330. (.lA/ztr. m.)-EdUor of this 
Edilio?h} 


[Book I. 

of it allowed, five things, it should seem, 
might be predicated, viz — 

1. That when employed, it would be em- 
ployed without confusion, difficulty, vexation, 
or other inconvenience in any shape. 

2. That, at first more especially, it would 
not however he in frequent use. 

3. That by decrees, a^ the human under- 
standing improved, the use of it would be- 
eoiiu* more and more frequent. 

4. But that at no time would the number 
of occasions calling for it (i c. the number 
of tlie oee.isioiis on which, for the purpose of 
giving a eorreet expression to the degree of 
peisua^ion felt by him, the individual felt the 
need of such an iiiNtiument) he very eonsi- 
derahh*. 

5. That the greater the importanee of the 
cause, tlie more likely would the instrument 
be to be railed into use. 

Being altogctlier njitional, all possibility of 
vexation is by that eireumstance excluded 
from the use* of it 

Evei} thing ot dilliculty and confusion 
stands c<jually excluded: a man will not call 
for the se.ile unless he knows [leifeetly well 
how to Use it — and it seems not easy for a 
man not to know. B ho m.iki*s no use of 
the scale, the elfcct of his testimony or his 
suffiage is as if he laid placed the index at 
No. 10, the highest degiee in the scale: if it 
he his desire to make use ol'the scale, he places 
the index at No, 0, or any lower number, as 
he pleases. ‘ 

The use of it, says the tliird ol)ser\ ation. 
would 1)0 gradually more and more frequent. 

Inci eased correctness, in effect, is the na- 
tural result of increase of attention: in pro- 
portion as the attention of man fixes itsclt 
closer and closer to any subject, advancoineiit 
in seimiee, as well ns increased correctness 
ill art and jiraetiee, giadually creep on. It is 
by increased closeness of attention that dis- 
coveries are made, and advances effected, in 
every jiath of art and science. 

Old measures of every kind receive addi- 
tional correctness ; new ones are added to the 
miinher : the electrometer, ealorinieter, the 
photometer, the eudiometer, not to mention 
so many others, are all of them so many pro- 
ductions ot tins age. Has not justice its use, 
as well as gas ? 

't* In the present instance, the seat and station 
of improvement, if the idea have any title to that 
name, is in language ; but language, though it- 
self the instrument of all other improvement, and 
standing to the full as much in need of improve- 
ment as any other instrument, is in a more par- 
ticular degree averse to improvement : at least in 
those points of it which, not belonging, or not 
appearing to belong, to the demesne of any par- 
ticular art or science, are conceived to belong in 
common to the great body of the people. Che- 
mistry, for example, having for its subjects a 
multitude of things with which none are conver- 
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§ 2. Application of the principle to different 
cases in Judicature. 

Strength of persuasion belongs to that class 
of facts which has already been distinguished 
by the name psychological facts.* Among 
the properties of the facts of this description, 
is that of not being indicated by direct testi- 
mony, other than that of tlie one individual 
in question : under that eveei)tion, not being 
indicated by otlier than circumstantial evi- 
dence. 

Of a persuasion on the one side or the other, 
the declaration has on various occasions been 
rendered matter of obligation in legal practice. 
But as to the force or degree of persuasion, 
no distinction having ever been called for on 
any occasion, so accordingly not on this. 

The fact of the existence of a persuasion on 
the affirmative side, or on the negative, has 
been considered as bein|jf, wlien untrue, sus- 
ceptible of being disproved ; and so thoroughly 

sant but those who have devoted thcpiselves to 
the science, amendments of every kind, to that 
part of the language, are daily suffered, and re- 
ceived without murmur or rejuignance. Not so 
in the case of morals ; this is considered as com- 
mon landv and every improvement is resisted as 
an encroachment; always excejitcd those produc- 
tions of lawyer-craft which have been forced into 
the language of the law, beyond all power of re- 
sistance, by the combined force of coercive power 
and imposture. 

In chemistry, the prodigious advances winch 
the present generation has witnessed could not 
have been made, but for correspondent advances 
in the arts of method and expression — in the 
structure and composition of tne correspondent 
part of the language. 

This is not, by a good many, the first instance 
in which numbers iiave been enqdoyed for the 
designation of psychological quantities. 

Among the hrst, if not the first of all, is that 
in which tliis mode of expression was employed 
by De Piles, for expressing the degrees in which, 
in his judgment, the several perfections desirable 
in a picture stand exhibited in the works of .some 
of the most celebrated painters. These perfec- 
tions being numerous, say a dozen ; and the same 
number or degrees assigned to each, say twenty; 
here were twelve scales, with twenty degrees in 
each scale, ranged side by side, and all together 
constituting a sort of table. 

Of the original idea thus exhibited, copies 
after copies have at different times made their 
appearance in newspapers and other periodical 
publications. Amongst others, I remember see- 
ing a tabular sketch, exhibiting some of the most 
eminent characters amongst the judges and other 
lawyers of the day, with the degrees in which 
they were supposed to possess the several quali- 
ties which are considered as desirable in that line. 

An indication given by a single judge, expres- 
sive of the degree of force wim which his own 
persuasion applied itself to the existence of a par- 
ticular fact that had presented itself to him for 
his decision, would be somewhat less invidious, 
and more useful, and would present a somewhat 
better title to confidence, 

• Se» III. Facts. 
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susceptible, that, in case of falsity, such fal- 
sity has been deemed, and in practice con- 
stituted, a ground for punishment. In every 
instance of the crimen falsi — in every instance 
in which falsehood, howsoever expressed, 
whether by discourse or by deportment, en- 
ters into the composition of the offence — 
such is the case ; for a false assertion is the 
false declaration of a persuasion in relation 
to some fact or facts. 

On pain of eventual puiiishiueiit, a man is 
thus continually called upon to declare per- 
suasion, and punished in tlie event of his laung 
deemed to have placed it on the wrong side 
of 0. But even suppo'^iiig the scale of persua- 
sion in use, it would scarcely for a long time, 
if ever, he deenu'd C()U‘^istcllt with justice to 
puuihli him on ilu* ground of his being deemed 
to have placed his persuasion at a wrong 
point oil till* nglit side. 

In case of .idverse iiit(*rest*striving to pro- 
duce deeejition, there apfiears tlierefore hut 
little if any hope, that any considerable he- 
nelicial effect could be produced by an instru- 
ment of evpression, the use of winch is, in 
the ri'spect in fjuesfion, to put the means of 
(‘orrcct expression in men’s hands. 

But, happily, instances arc by no means 
wanting in whii'li iiiti'rcst is neuter; iiisoniueli 
that, \vhatsoi*\er he tlie real force of a man's 
jx'rsuusioii, it would he on tin* score of inte- 
ri'st not disagri'cahle, and on the score of love 
of justice, and other social affections, posi- 
tively agreealde, to make deelaration of that 
in fireferencc to every other. 

In the intercourse of life, and for self- 
regarding purposes, nothing (as hath been 
already intimated) is more common than for 
men to give expression to the force of their 
persuasion, and upon a principle closely ana- 
logous, to the utmost nicety. Wayenny in 
all its forms, whether in the way of Sjiort or 
ill the way of business, under the guidance of 
forecasting prudence, has already been men- 
tioned in this vicAv. 

Under the infiiienee of a principle of action 
comparatively so faint, in the greater number 
of minds, as tlie love of justice, or any other 
modification of the social principle, equal cor- 
rectness cannot reasonably be expected, since 
attention equally close cannot reasonably be 
expected. But, that everything that could 
be wished cannot he obtained, is no reason 
why that which dan be obtained, should, if 
useful, be neglected ; and by the help of a 
scale of persuasion, as here brought to view, 
it is easy to see how high a degree of correct- 
ness might he attained in this particular, in 
comparison of everything that has been as 
yet exemplified. 

Apply it first to the case of a witness. 

At present; when a witness has delivered 
his evidence, if stated in a simple manner, 
without any expression of doubt, it is under- 
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stood of coursd as being at its maximum. But 
if any doubt or diffidence — anything tending, 
as supposed, to call upon tlie judge to make 
any defalcation from that maxim am, is mani- 
fested, the subject is thereby thrown into a 
sort of confusion, in the midst of which, the 
language in use not affording a clue, tlie judge 
acts according to tlie humour or interest of 
the moment; and as the interest of the ino- 
nient never fails to urge dispatch, chance, at 
the best, shares the decision of the cause 
with justice. 

In the use of the instrument l)y which tlie 
point in the scale of [lersuasion is fixed, there 
need not he any greater dilficulty than in 
the use of the dial-plate of a clock or watch, 
or the insti uiiu'uts respectively employed for 
reckoning at a game at billi.irds or a game at 
crihbage. 

If the importance of the cause ajipcar such 
as to pay for this small portion of vexation 
and delay, the persuasive scale is presentiul 
to the witness, with liberty and discretion to 
place the index either at the highest point, it 
that he considered us the ordinary one, or at 
any inferior point by vvliich, according to his 
own conception, the force of his persuasion 
may be more accurately designated. 

Apply it now to the station of judge. ^ 

In this commanding station, men are with- 
at difficulty considered as exempt from, or 
prof against, the action of all sinister in- 
teret — proof, at any rate, against all temp- 
tation to any such mal-practice as that of 
niisr(j)rcsentiiig their o^vii opinions. 

Noohjection, therefore, except to the iio- 
veltyand utility of it, would, in the instance 
of jufge, stand opposed to the taking a man’s 
own account for the inward strength ot his 
own persuasion, and reducing the outward 
effect of it to a conformity witli the real state 
of it so declared. 

' If the effect of such a liberty were to aug- 
Onent his power, the objections would be in- 
superable ; but a man nia}^, without iiiucli 
danger, be trusted with the faculty of re- 
ducing it. 

In this case, be it observed, the grant of 
this faculty need not be confined to the ques- 
tion of fact : the import, or state, of the law 
(the import of it if in the form of statute law, 
the state of it if in the form of judge-made 
law) constitutes a no less proper subject of 
pet suasion — in a word, a no less proper sub- 
ject of opinion — than the question of fact. 

Under this general head, a variety of par- 
ticular cases will exemplify the utility of this 
instrument of accurate judicature. 

Case 1. Judges divers, and the number 
equally divided In this case, the supposi- 

tion acted upon is, that on the part of every 
one of them, the force of persuasion wJs at 
the same pitch — on the part of each of them, 
at its majcimum. The instrument employed. 


it would turn out, perhaps, that in each of 
them the force of persuasion was different ; 
on one side or other an aggregate force of 
persuasion clearly preponderant.* 

Case 2. Apiieal. — I'he decision become the 
subject of an ajipeal to an ulterior judicatory. 

Not unficqiicnt are the occasions on which 
the real aggregate force of persuasion qp the 
part of the original judii'atory may, on just 
grounds, he taken into consideration by the 
ulterior judicatory. Suppose, tor example, a 
.(ucstion ot fact, and ('vidence thereupon de- 
livered Cl! a vocc. Ill some c:l^e‘^, the testi- 
mony of the witness cannot lie received in the 
oral form on any tcriii» by the ulterior judi- 
catory: at any rate, by the repetition, the 
colour of the evidence, especially so much as 
is atforded by deportment,] is liable to be 
clianged. ’i’o be informed of the impression 
m<ide on the original judicatory by the same 
testimony, and in its freshest state, might on 
Mich an occasion be of considerable use. 

CV/.S-C d. P.irdon. — In a penal case, the 
judgment being a judgniciit of conviction, a 
question proposed is, whether the power ot 
the sovereign shall he applied to the remis- 
sion of it. 

Among tire ino^t jiistitiahle causes for the 
exercise' of this jrower, is a doubt whether 
the defendant, wlio lias been deemed guilty 
as above, was n'all) so. 

Sometimes the caii-c of such doubt is to 
be found in soini' article of intonnation sub- 
sequently brought to light, and, 'in the cha- 
racter of evideiK'c, sullicit'iitly established for 
tins [lurposc. Brit at otlu'r times, flie doubt 
has for its cause a doubt on the part ot the 
judicatory: on the pint of some judge or 
judges, the persuaMoii ciitei’tained of the de- 
iiiKpioiicy ot the defcnd<uit not being at so 
high a pitch as, to warrant an operation to 
such a degree afflictive, it is conceived it 
ought to be. Pardon or. no pardon turning 
in this case upon the degree of persuasion on 
the part of each member of the judicatory, 

* In a case considered as being of importance, 
in English practice, shadis of difference in the 
tonii of persua.sion on the part of this or that 
judge, have not unfrequently been endeavoured 
to be expressed in ordinary language: matter of 
vague dissertation, and sometimes of secret his- 
tory. 

Among the many and transcendent merits of 
Lord Chief-Baron Comyn’s matchless Digest of 
the Law, is the attempt to express some or those 
shades. Dub, for dubious; sernb. for semble, it 
appears, — are among these imperfect, but still 
useful, approximations. 

Applied to the constitution of a jury, under 
which tortuie is applied to the purpose of forcing 
any number of the members, worn one to eleven, 
to deliver persuasion.s opposite to their real ones, 
a nicety of the sort above proposed will be apt, in 
the eyes of an admirer ot everything that w, to 
appear preposterous in the extreme. 

+ See Book V. CircumstantiaL 
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the importance of accuracy in the expression In the Roman school, this species of func- 
given to those several degrees is sufficiently tionary is named by the judge, and treated 
manitest. on the footing of a sort of judicial officer 

Even although the principle of judging from acting under tlie judge, 
the aggregate of persuasion, instead of the In the English school, he is named by the 
number of persons persuaded, should not be party to whom it occurs to expect that an 
adopted for judicial decision, it might for opinion extracted from that source will be 
pardon. serviceable to his side of the cause ; and is 

Case 4. The same question moved else- treated on the footing of any other witness, 
where, in another judicatory and in another On whatever footing his opinion, in other 
cause. words his persuasion, in relation to the mat- 

So far as concerns the question of fact, — ter of fact in question, is called in, it cannot 
unless where, being consideicd as having re- be matter of doubt how' l)encfieial it cannot 
ceived a decision in the antecedent judicatory, but be to the interests of justice, that the 
that decision is considered as conclusive, — . means should be in his hands for giving to 
the opinion of the members of any such an- the cxj)ression of the degree of force of his 
tecedent judicatory is not usually taken for persuasion wliatsoevcr degree of accuracy he 
an object of regard. thinks lit. 

But in so far as any question of law^ is con- 
cerned, great anxiety is commonly testified to ^ ^"rnpanhi of ordinary lanyuayc for ex- 
learn w'ith the utnmst ebrreetne'^s the degree B/c.s.ww.v dajrees of persuasion and proba- 
of persuasion cntcftained in such antecedemt tivc force. 

judicatory, supposing it not suhoidinale wdth Such, as above brought to view, arc the 
relation to the judicatory now in question. advantages deducible from an adequate mode 
Ca^e .5. Punishment or satisfaction to be of expressing dt'grees of persuasion and pro- 
administered pro modo probationum. bative force, supposing it to be found. If 

A topic this, w'liicli, though it be in Ihe the current language w'cre adccjuate to this 
Roman school, and in particular in the Eiench purpose, there would be no need to look out 
form of that school, that it has received a for any other, 't hat to this hour it remains 
name, is in practice not altogether disregard- as tar from being so as it is possible for it to 
ed in the English school. Various arc the in- be, is perceived upon a general view^ at the 
stances in wdjich a degree ot pro))ative force, first hint. But, by a particular observation 
which w'ould not be considered as sufficient or tw'o, the nature of this penury may be ren- 
to wairrant conviction for the [mrpose of pu- dered more distinctly peiccplilde. 
nishment, is considered, and not without In a word, the only adequate mode of cx- 
rcason, as sufficient to warrant a decision by pressing degrees of persuasion is by numbers. 
which satisfaction in some shape or other is Buf hitherto, neither in ordinary language, 
aw^arded. The only expression that can be nor in the scientific language of jurisprudence, 
given by a judge to the conception entertained have numbers been employed. The result, 
by him of the degree of piobative for<*e ap- in point of imperfection and inadequacy, will 
pertaining to the evidence, being a declara- be conspicuous. 

tionofthe degree of strength of the persuasion Persuasion, the only term equally jgoper 

of which it has been productive, it seems in all cases — that is, in n\\ deyrees — is ac- 
sufficiently obvious how material it is to this cordiiigly the term that has all along been 
purpose, that a mode of expression the most employed here. • 

correct that the nature of the case admits of. Opinion, though in some cases capable of 
should on this occasion be capable of being taking its place, is not synonymous W'ith it ; 
employed. since opinion is scarcely considered as being, 

Case 6. Scientific evidence. — Scientific is like persuasion, susceptible of degrees, 
the denomination that, for distinction’s sake, In addition to this term, which, compara- 
may be given to the judicial declaration of a lively speaking, is not in very frequent use, 
species of functionary, in whose function the come two others, both of them in perpetual 
character of judge is in some sort combined use, viz. knowledye and belief. 
with that of witness. It comes to be exer- In ordinary dilcourse, applied to ordinary 
cised as often as — for the guidance of the topics, the word belief scorns to be applied 
opinion of the regular judge in relation to to designate any degree of persuasion; and 
some matter of fact, a just conception of accordingly it cannot be employed to desig- 
which is considered as requiring some parti- nate any one, to the exclusion of any other, 
cular skilly such as falls not to the lot of all Among religionists, applied to the topic of 
members of the community, nor in particular, religion, it is employed to designate the very 
unless by accident, to the lot of the regular highest degree, and to the exclusion of every 

judge, the opinion of a person considered otli%r; since it is not any inferior degree that 

as being in an adequate degree possessed of will satisfy them. 

the species of skill in question, is called in. Among lawyers, on the contrary — to wit. 
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among English lawyers, it has been employed 
to designate any inferior degree of persuasion, 
to the exclusion of the highest. 

For giving expression to the highest, what 
they have declared themselves to expect, is, 
that a witness shall either employ the forms 
of naked assertion — such a thing is so and so 
— or introduce the word knowledge. He- 
liefy in certain cases, they have admitted of, 
recognising it as designative of an inferior 
degree of persuasion ; but in other cases, in 
the character of an expression of tlie degree 
of persuasion, nothing will satisfy them but 
knowledge — a degree of persuasion above be- 
Uef. 

If your persuasion falls short of amounting 
to belief, the priest, so far as depends upon 
himself, consigns you to everlasting punish- 
ment in a life to come :* if it fails of mount- 
ing above belief, the man of law, the judge, 
consigns you, and in a manner more visibly 
elfieient, to punishment in the present life.f 

Knowlcdgcy with its logical conjugates, com- 
prising the verb to knowy not only expresses 
the highest degree of persuasion possible, but 
in some circumstances expresses that highest 
degree of persuasion as existing in two dif- 
ferent minds at a time. If Isay — I know 
that London lies to the north of Paris, I speak 
of my own persuasion only ; but if Isay — 
You know that London lies to the north of 
Paris. I speak of my own persuasion as well 
as yours — of yours alone expressly, but of 
my own by implication, and that a necessary 
one ; for were my persuasion on the subject 
short of the highest point, the expression 
would be a contradiction in terms. 

In this instance, as in so many others, the 
indirect mode of assertion has the effect of 
expressing a stronger degree of persuasion 
than can be expressed by the direct. X 

In the language of English as well as other 
lawyers, a case is spoken of as proved — as 

• English Liturgy, Athanasian Creed, <Scc. 

*f* Harrison’s Chancery, I.* 222. Rules and 
Orders of the Court of (’hancery, p. 99, edit. 
J739. — See infra , section 5.. 

X Thus, in the English language, the com- 
mand intimated by that future which is expressed 
by the word shall, is more imperative, indicative 
or a stronger exertion of will, than the command 
expressed by the word to which alone the deno- 
mination of imperative mood been commonly 
affixed by grammarians : the command expressed 
by you shall pay me, is moi«j strongly impera- 
tive than the command expressed by the words 
pay me. By the imperative, so called, nothing 
more is expressed than the bias given to the will 
of him who speaks. By the future above men- 
tioned, not only the existence of the will is de- i 
noted, but the futurity of the event which is the 
object of it, is predicted as certain ; an intimation 
being moreover given of the event as being about 
to have for its cause the will that has been thus 
expressed. Such is the power of my will, that the 
event of which it seeks to be productive cannot 
fail of taking place. 


fully proved. In regard to the state and de- 
gree of persuasion, and of the nature of the 
cause by which, on the part 6f the judge, it 
has been produced, what is understood by 
this expression ? Answer : That, the evi- 
dence being either direct — or, if circumstan- 
tial, of that sort which is commonly received 
either as an equivalent or as a necessarily re- 
ceivable substitute to direct-— the strength of 
persuasion expre'^sed by it on the part of the 
witness is such as (it standing unopposed 
either by any olqection, or at least by any 
preponderant objection, to the trust-worthi- 
ness of the witness, or by any counter-evi- 
dence, or at any rate by counter-evidence of 
preponderant force) will naturally, on the 
part of the judge, be productive of such a 
degree of persuasion, in adirmation of the 
existence of the fact in question, as shall be 
sufficient to authorize and require a decision 
on that side. 

In speaking of evidence as having been de- 
livered in relation to the tact in question, — 
suppose an occasion to arise for avoiding to 
pronounce decidedly concerning the direction 
or strength of the persuasion of which it may 
have been productive: in this case, instead 
of speaking of the fact as having been proved, 
the usage is to speak of it as having been 
attested, affirmed, or denied, in or by deposi- 
tion or evidence. 

§ 4. Roman school — its attempts to express 
degrees of probative force. 

The Romanist'^, in expressing their sense of 
the importance of giving correctness to the 
description tendered of the degrees of persua- 
sion entertained in each case, betray, and in 
a manner confess, their incapacity of finding 
a solution for Ihe problem thus proposed. 

1. Full — 2. More than half-full^ — 3. Half- 
full — 4. Less than half-full; — Such, if Hei- 
neccius is to be belie\ed, are the degrees of 
probative force that have been distinguished, 
and have received denominations, in his school 
of fraud and nonsense. || 

But of these distinctions the application is 
confined to the aggregate mass of evidence 
taken together — the mass produced on one 
side of the cause. They are not applied either 
to the force of persuasion on the part of the 
judge, or so much as to the probative force 
of the evidence of any one witness when con- 
sidered by itself. 

That they should have had any application 
to the probative force of the evidence of any 
witness taken singly, would indeed, accord- 
ing to the notion of that school, have been 
somewhat difficult : seeing that, according to 
what, by him, is given as the better opinion, 
the probative force of the evidence of any 
one witness, be he who he may, is equal to 0 ; 

11 Elem. Jur. Civ. (ad Pandect.) pars iv. § 18. 
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insomuch that, of the party by whom any 
such article of evidence has been produced, 
and no more, the condition ought not to be 
better than if he had produced none at all/ 

In the French form of the Roman sciiool, 
another scale, of a somewhat different con- 
struction, was in use, according to M. Jousse,f 
in the particular case in which the cause was 
of that sort whicii, if decided against the de- 
fendant, subjected him to capital piinisliinent, 
and, by way of preparation for that punish- 
nn*nt, to tortuie. 

1. Highest dc'gree of pro])ative force, the 
degree suflicient to arrant conviction. 

2. Next higliest, or second degn'c of pro- 
bative force, the degree expre^Ncd l)y the 
words “ urijent and induhittihle." Tlie prac- 
tical effect of tliis d(*gree of piobatixe for«*c 
was snificient to subject him to torture, wdth 
powx'r to the judges to subject him to any 
puuislnnent sliort of ea|)ital, if the torture, 
the object of whic^i was to prevail upon him 
to confess whatever he wnis accused of, failed 
of producing that desirable e fleet. 

3. Third degree of probative force, the de- 
gree expressed liy the words /c.sv dnui “ most 
violent” Practical effect, subjecting him to 
torture, but wdtbout any such powar to the 
judges: the tortuie having, w'lum the [uoba- 
tive force wais at this d(>gre(‘, and not above 
fl “ purgative" quality, and that of so par- 
ticular a sort, as to “/n/yyc the pioofs” (what 
is meant is probably to purge airug the proofs ) 
wdiatever tney may be, that h«ive operated to 
his prejudice in such maimer as to subject 
him to the torture. 

§ 5. English school — its attempts to ci press 
degrees of prohatioe force. 

1. Positive [)roof--2. Violent presump- 
tion — 3. Probable {iresumption — 4. Light 
or rash presumfition : such are the degrees 
of probative force tlint have been distinguished 
and denominated in the English school. 

Such are the explanations that have been 
given as instructive by Lord Chief-justice 
Coke,J and accepted and passi’d off us such 
by Mr. Justice ]31acl<stone.[| 

At the head of this scale, under the appel- 
lation of positive proof, is designated direct 
evidence, how^ever trustworthy the source: 

* See Book fX. E.veluswn. Part VI. Dis- 
guised. (Jiap. I. Exclusion for leant of multu 
plicity. 

The following is the passage from Ifeinccciiis, 
referred top. 2ft 0, n. ||; — Juris interpretes pro- 
bationem in plenam et minus plenam, et hanc 
iterum in semiplcna niajorem, semiplenam, et 
semiplena minorem, dispescunt. Quamvis verius 
sit, ex juris Romani nrincipi is, unius testimonium 
plane non admit tenuum esse, licet pracclaro curia) 
nonore pra)fulgeat, adeoque non melioreni esse 
debere conditionem ejus qui semiplene, quam qiii 
nihil, probavit” 

+ Ordonn. Grim. p. 375. ± Coke Litt. 6. 

11 Bl. Com. III. 371, chap. 23. 


below it, circumstantial, however great its 
force : and to make the distinction so much 
the clearer, “ violent presumption,” we are 
told, “ is many times equal to full proof;” 
— “ probable presumption hath also its due 
W'eiglit;" — “light or rash presumptions have 
no weight or validity at all.” 

The degree of probative force indicated by 
the light or rash presumption of the English 
school, is thus exactly equal to that ex- 
piessi'd by the half-full proof of the Roman 
school ; each of them being equal to 0. 

Hut the Roman school has risen to a pitch 
of accmac} by which the English has been 
left at a distance ; the Romanists having a 
degree of force which is less than e(|ual to 0, 
and which, tliougli incapable of producing in 
the breast of the judge any degree of persua- 
sion w’hatsoever, is still probative force. 

The scale thus exhibited is a scale of proba- 
tive force abstractedly considered — considered 
without disliiictlon made as to the ijuantity 
and composition of the evidence to which the 
probative force is considered to belong. 

It has accordingly no connexion with, or 
reference* to, tlj<itothcr scale ul)ove mentioned, 
w hich is a scale of persuasion merely, and of 
which the degrees are two, and but two, ex- 
pressed by the words knowledge and belief. 

No such suspicion appears to have found 
its way into either of these learned bosoms, 
as that of a connexion between any such ob- 
jects as persuasion on the part of a witness^ 
probative force on the part of his testimony, 
and persuasion on the part of the judge — all 
susceptible of variation on one and the same 
scale. 

The observation of the connexion between 
these clearly distinguishable, though so closely 
coniicct(‘<l, objects, was, as far as it goes, an 
observation in psychology — an observation 
made of the invariably observable phenomena 
of human nature ; and it is among the cha- 
raeteiistics of technical law learning, as of 
Aiistotle’s systcti of dialectics, in which his 
system of ph;ysies was comprised, to look 
down with indignant disdain on the invariably 
observable plienoim'iia of human nature. 

In both instances, the notion entertained 
of seienee seems to have been that it was 
confiiied to w ords ; that it consisted in a per- 
petual substituUon of words to words ; and 
that — in addition to words — ideas, clear 
and distinct idea^, were no better than an 
incumbrance 

1. Unqualified assertion; — 2. Assertion 
qualified by the words “ to his remembrance,” 
or, “ as he believeth — such are the forms of 
speech devised by the Earl of Clarendon when 
chancellor of England, for expressing two de- 
grees of persuasion, which it seemed necessary 
to biin to distinguish. § 

§ Rules and Orders of Chancery, as published 
the Lord Chancellor Clarendon, and the 
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Tins second or inferior degree of persuasion 
is the degree which he permitted to be ex- 
pressed in the case of a defendant interrogated 
by an instrument called a di// in equity, as to 
a matter charged as his [the defendant’s] own 
act, in any other case than “if it be laid to 
be done within seven years before not say- 
ing before what, but pro]}ably enough meant 
to designate the day on which the matter of 
the written instrument met his eye. 

But if it be laid to be done within seven 
years before, then it is that the proposed re- 
spondent must (on pain, it should seem, of 
being punished, if he persists, for contempt, 
as having put in an insufricient answer) take 
care not to suffer to stand as part of his an- 
swer either of those forbidden forms of speech ; 
“ unless the court, upon e\(‘eption taken, shall 
find special cause to dispense with so positive 
an answer.” 

The cireuinstaiice by wliich, on this occa- 
sion, the attention of this learned person ap- 
pears to have been migrossed, is the distance 
in point of time : among the circumstances 
that appear to have escaped it, are, the im- 
portance of the fact (regard being had to the 
situation andcharaevter of the deponent,) the 
differences of which that importance is sus- 
ceptible, and the influence of these differences 
upon the memory. Another consideration, 
alike overlooked, seems to have been the in- 
fluence of time of life upon memory, and the 
difference in this respect betw(‘en immaturity, 
maturity, and caducity. 

But the faculty of having recourse to the 
wisdom and justice of the court “ ex- 
ception taken , presented a solution for every 
difficulty, a remedy for every inconvenience; 
a faculty which, to the merit of being to the 
suitor a source of relief, added the much su- 
perior, though so little published, merit, of 
being, to the judge, his friends, and depen- 
dents, a source of fees. 

On the present occasion, however, the 
mode of constructing the .»jale, and giving 
denomination to the degrees of which it is 
composed, constitute the proper subjects of 
consideration : not the application or appli- 
cations made of them. 

“ You shall swear that what is contained 
in this your answer, so far as concerns \our 
own acts and deeds, is true, and that what 
relates to the acts and deeds of any other 
person or persons, you belie Ve to be true. So 
help you God.” (Before commissioners,) — 
such is the form of the oath at present ex- 
acted of a defendant in an equity court, or, 
at any rate, on the equity side of the court 


Master of the Rolls Sir Harbottle Grimstone, 
without date, but at a period immediately pre- 
ceding the 27th February, 19 Car. II. 1667, p 99, 
edition of 1739; and Quoted as subsisting in 
JMr. Parker’s edition of Harrison’s Practice of the 
Court of Chancery, 8th edit. 1796. 
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of Exchequer.* Of two things, one : either 
there is something in the air of the court of 
Exchequer that strengthens a man’s memory, 
and relieves it from the need of having re- 
course to that indulgence which has just been 
seen to be allowed in the court of Chancery : 
or the indulgence of the court has been si- 
lently withdrawn in practice, while the con- 
tinuators of Mr. Harrison’s book continue to 
represent as still in force the regulation by 
which it was gi anted. 

§ 6. An infinite scale inapplicable, though 
the only true one. 

In respect of persuasion and probative force 
— persuasion, in the first place on the part 
of a witness, in the next place on the part of 
the judge — probative force on the part of 
the evidence, of whatsoever nature it be, di- 
rect evidence or circumstantial evidence, evi- 
d(‘ncc ol persons or e\idence of things; — an 
infinite scale (it has been, already intimated) 
is the only sort of scale by which the truth 
of the case can be expressed. For what can 
that mass of evidence be, to the probative 
force of whi('h no addition is made by the 
addition of a mass of evidence, exactly of 
the same composition in e\ ery respect, and 
twice as great ? 

Unfortunately, a scale to such a degree 
correct would not, physically speaking, be 
capable of being applied to the particular pur- 
pose here in viewv. 

The use, and only use, of the sort of scale 
in question, would be to enable the witness 
to give to his testimony, or the judge to his 
opinion, a less degree of effect in practice 
than what it is productive of without the 
employimmt of any such scale. 

At prcscmt, the effect given to any such 
testimony in practice is as great — never less 
than as gre<it — as the utmost effect of which 
the highest possible degree of persuasion in 
that single breast could be productive. On 
the side of augmentation, then, nothing re- 
mains to be done. The persuasion is con- 
sidered as being, in every instance, at the 
highest degree ; or at any rate, in practice, 
the same effect is given to it as if it were. 

At the same time, many are the instances 
in which it may be rendered manifest beyond 
a doubt, that the degree of persuasion, to 
which in practice all the effect is given that 
could be given to the highest, really falls 
greatly below the highest degree of which the 
force of persuasion is susceptible. 

1. In the case of the witness, this deficiency 
can scarcely he rendered manifest by any con- 
siderations of a nature to operate alike on all 
minds to whom they are presented : where it 
exists, it is matter not of demonstration, but 
of sensation only ; viz. on the part of the 
witness in question, by whom alone the force 

• Fowler’s Exchequer, I. 421, anno 1793. 
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of the persuasion, of which the scat is in his 
own mind, can be perceived. 

Even the witness, the individual himself 
whose persuasion is in question, — though his 
perception may have informed him, that, of 
two cases, his persuasion has been stronger 
in the second than in the first ; still it is only 
by calling in the aid of numbers that it will 
be possible for him to declare, or so much as 
to settle with himself in his own mind, how 
much: of numbers, as, for instance, by saying, 
— in the first case it seems to me that the 
probability of the fact is as 2 to 1, in the se- 
cond case as 4 to 1 ; insomuch that, were it 
matter of necessity to me to lay a wager on 
the sul)joct, such and no more are the odds 
that I would lay or take in the two respec- 
tive cases. 

2. In the case of the judge, on the other 
hand, the deliciency may be rendered manifest 
to third persons. 

On the subject of a question of fact, de- 
posed to by a number of witnesses — the fact 
having nothing of improliability in its nature, 
nor the witnesses anything to distinguish 
them in point of trustworthiness, nor their 
testimonies respectively anything to distin- 
guish them in respect of the degree of ptT- 
suasion manifested— the degree of {XM'suasion 
on the part of the judge will of course be as 
the number of the witnesess. 

This being the case, — by every witness 
added on the same side, an additional degree 
of force wnll be added to the persuasion of 
the judge: and if this be true with regaid 
to a second and a third witness, it cannot 
be otherwise than true w ith regard to a hun- 
dredth or a thousandth. 

Long before the number of witnesses has 
reached to the height of a hundred, the mind 
of the judge (it may be said) will have ob- 
tained all the satisfaction it could desire: 
long before this, the multitude wdll have ap- 
peared to him so abundantly sunicient, that 
he w'ill have refused to give admission to any 
more. 

This may, and naturally wall be, the ca^^e. 
But should he even have refused admission 
to all tlie witnesses after the second, it will 
be impossible for him to deny but that, after 
a thousand have been heard, an addition w ill 
still be made, by any other such witness, to 
the aggregate probative force of the whole 
mass of evidence thus composed. Had he 
been the only witness, the testimony of this 
thousandth and fir^t would of itself have 
been sufficient to determine the opinion df 
the judge. Such being the probative force 
of this testimony, if taken by itself, can there 
be any colour of reason for saying of it, that 
it will be destroyed by the addition of a 
quantity of the same force, a thousand times 
as great ? 

If such be the case while the witnesses 


PERSUASION. 

are supposed to be all of them on the same 
side, still more manifestly will it be so, if, 
so many speaking in affirmation of the fact, 
so many others in negation of it, the number 
of them be supposed to be on each side the 
same. In this way. let there be two thousand 
il^f them, the probative force of the two thou- 
•sand and first will be no le^s perceptible and 
efficient than if he had been the only one. 

Moreover, by tins same example it seems 
manifested, that it is not possible that the 
proliative force of testimony, nor, therefore, 
that the force of perMiasion on the part of 
the judge (to which may be added, on the 
part of any witness taken by himself) should, 
on the side of augmentation, have any certain 
limit. It can never be so great but that it 
w’ould be capable of being rendered still 
greater. 

In these circumstance^, to allow to any 
penson, either in tlie station of w'itness or in 
tliat of judge, the faculty of adding at plea- 
sure to the d(‘clared force of his persuasion, 
w ould be to allow of an operation at the same 
time endless, useh'ss, and ridiculous. What- 
ever latitude would in this respect be allowed 
to any one such person, wTjuld be to be al- 
lowed to every other. But the tendency of 
persuasion in one mind being to propagate 
like persuasion in other minds, and every such 
act of [iropagation being an exercise of power, 
the natural tendency of such an allow'ance 
w'ould be a soit of auction, on the one part 
bi'tw'cen witness and witness, on the other 
part betwx'en judge and judge; and in both 
cas(;s, an auction that wmiild have no end. 
It being of the number of those cases in w'hich 
insincerity and abuse would be altogether 
incapable of detection, it would also be of 
the number of those cases in which insincerity 
is universal, or little short of it. 

But suj)pose again (impossible as the sup- 
position is,) that the highest possible degree 
of persuasion could, by means of such a scale, 
be reached and «xpr(*ssed, still in practice 
it would be useless ; since no greater effect 
could be given to the maximum, the expres- 
sion of which is the supposed result and fruit 
of the scale, than at present is given to the 
ordinary aNsertion, expressed in ordinary lan- 
guage, and without the use of any such scale. 
Of this simple assertion the effect is to act 
with the whole probative force of the testi- 
mony of the witrA'ss — wdth the whole force 
of the suffrage of the judge; and from the 
highest degree of persuasion, — were it pos- 
sible, by the help of any such scale, to reach 
it and express it, — no greater effect could 
ensue. 

From the allowance of a scale of the op- 
posite description, limited on the side of in- 
cretfee (limited in effect by its being raised 
up, as under the present practice, to its 
maximum, in every case in which no scale ii 



234 


RATIONALE OP JUDICIAL EVIDENCE. [Book I. 


employed,) beneficial effects might be pro- 
duced in some cases, no evil could be pro- 
duced in any case. 

Of the good effect, the nature has already 
been brought to view : the decision rendered 
conformable to justice, in cases in which, 
without the benefit of this instrument, i|i 
could not be conformable. 

Abuse there could be none — insincerity 
there could be none : whether in the station 
of witness or in that of judge, a more irre- 
fragable proof of sinc(!rity could not be given, 
than by having recourse to such allowance. 

By representing the force of his persuasion 
as lower than it is, what advantage could a 
man gain by the use of siieli a scale, more 
than he could gain without it ? 

Yes (it may be said,) a man may in this 
way diminish the declared force of his per- 
suasion, and thence the probative force of his 
testimony, contrary to truth, and yet without 
risk. Placing it on the wrong .sn/c, the false- 
hood of the declaration might be proved from 
other sources, and he punished for it as in 
case of perjury: but placing it on the right 
side, though at the wrong end, viz. at the 
very bottom — at 1 , when it ought to have 
been at the very top, viz. at 10 — he may thus, 
without risk, strike off nine-tenths of the 
force of his testimony ; which defalcation, if 
there be many testimonies on both sides, may 
turn the scale. 

Answer: True ; in this case, he will save 
himself from punisliment : but neither will he 
produce the mischief aimed at. Whatever 
force of counter-evidence would, in case of 
his placing his declared persuasion on the 
wrong side, have been sufficient to convict 
him to the purpose of punishment, the same 
counter-evidence will, now that he has placed 
it at the wrong end of the scale, though on 
the right side, be, notwithstanding his en- 
deavours, sufficient to prevent the abatement 
thus made in the degree of persuasion de- 
clared, from producing the corresponding di- 
minution of probative force. He will not 
have it in his power to cut off a part of the 
force of his testimony from tlie side of truth, 
except in circumstances which would have 
allowed him with safety to throw it entire 
into the scale of falsehood. 


NOTE BY THE EDITOR. 

C 

M. Dumont, in a note to the Trnitv des 
Prenves Jufiicinircs, has brought forward se- 
veral objections against the scale which Mr. 
Bentham has suggested for the measurement 
of degrees of persuasion and probative force. 
It is fair that the reader should have the 
means of judging for himself, what degree of 
validity these objections possess. 1 qyote 
from a recently published and very well exe- 
cuted translation of M. Dumont’s work. [See 


“ A Treatise on Judicial Evidence, extracted 
from the MSS. of Jeremy Bentham, by M. 
Dumont, translated into English, 1825.” 
8vo. p. 45. 

“ I do not dispute the correctness of the 
author’s principles ; and I cannot deny that, 
where different witnesses have different de- 
grees of belief, it would be extremely desi- 
rable to obtain a precise knowledge of these 
degrees, and to make it the, basis of the ju- 
dicial decision. But I cannot believe that this 
sort of perfection is attainable in practice. 
I even think, that it belongs only to intelli- 
gences, superior to ourselves, or at least to 
the great mass of mankind. Looking into 
myself, and sup[)osiiig that I am examined in 
a court of justice on various facts, if I cannot 
answer ‘ Yes’ or ‘ No’ with all the certainty 
which my mind can allow, if there be degrees 
and shades, 1 feel myself incapable of distin- 
guishing between two and three, between 
four and five, and even between more distant 
degrees. I make the experiment at this very 
mouKMJt; I try to recollect who told me a 
certain fact : I hesitate — I colle(‘t all the cir- 
cumstances _ 1 think it was A rather than B ; 
but sliould 1 jdaco Jiiy belief at No. 4, or at 
No. 7 ? I cannot tell. 

“ A witness who says, ‘ I am doubtful,’ 
says nothine <it all, in so far as the judge is 
concerned. It serves no purpose, I think, 
to in((uire after the degrees of doubt. But 
these dilferent states of belief, which, in my 
opinion, it is dilficult to express in numbers, 
display themselves to the eyes of the judge 
by other sigjjs. The readiuess of the witness, 
the distinctness and certainty of his answers, 
the agrceiiK'nt of all the circumstances of 
his story with each other, — it is this which 
shows the confulenee of the witness in himself. 
Hesitation, a painful searching for the details, 
successive connexions of his own testimony, 
— it is this which aiiiiounces a witness who 
is not at the maximum of certainty. It be- 
longs to the judge to appreciate these differ- 
cnce<;, rat her than to the witness himself, who 
ivould be greatly embarrassed if he had to fix 
the numerical amount of his own belief. 

“ Were this scale adopted, I should be ap- 
prehensive that the authority of the testi- 
mony would often be inversely as the wisdom 
of the witnesses. Reserved men — men who 
knew what doubt is — would, in many cases, 
place themselves at inferior degrees, rather 
than at the highest; while those of a positive 
and presumptuous disposition, above all, pas- 
sionate men, would almost believe they were 
doing themselves an injury, if they did not 
take their station immediately at the highest 
|)oint. The wisest thus leaning to a diminu- 
tion, and the least wise to an augmentation, 
of their respective influence on the judge, the 
scale might produce an effect contrary to what 
tbe author expects from it. 
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“ The comparison with wagers and insu- 
rances does not seem to me to be applicable. 
Testimony turns on past events : wagers turn 
on future events : as a witness, I know, I 
believe, or I doubt ; as a wagerer, 1 know 
nothing, but I conjecture, I calculate proba- 
bilities — my rashness can injure nobody but 
myself : and if a wagerer feels that he has 
gone too far, he often diminishes the chances 
of loss by betting on the other side. 

“ It appears to me, that in judicial matters 
the true security depends on the degree in 
which the judges are acquainted with the 
nature of evidence, the appreciation of testi- 
mony, and the ditferent degrees of proving 
power. These principles put a balance into 
their hands, in which witnesses can be weighed 
much more accurately than if they were al- 
lowed to assign their own value ; and even 
if the scale of the degrees of belief were 
adopted, it would still bfe necessary to leave 
judges the power of appreciating the intelli- 
gence and morality of the witnesses, in order 
to estimate the confidence due to the nume- 
rical point of belief at which they have placed 
their testimony. 

“ These are the ditriculties which have pre- 
sented themselves to me, in meditating on 
this new method.” 

On these observations of M. Dumont it 
may, in the first place, be remarked, that if 
applicable at all, they are applicable only to 
the use of the scale by the witness, not to 
the use of i^ by the judge ; which latter use, 
however, is perhaps the more important of 
the two. In the next place, even as regards 
the witness, I doubt whether any great weight 
should be attached to the objections. For, 
first, what almost all of them seem to imply 
is, that because we cannot in all cases attain 
the degree of exactness which is desirable, 
therefore we ought to neglect the means of 
attaining that degree of exactness which is in 
our power. The witness who does not know 
the degree of his persuasion — the witness 
to whom the scale would be useless — will not 
call for it ; the judge will at all events have 
the same means of appreciating his testimony, 
as he has now, and uill not be the more likely 
to be deceived b} a witness who does not use 
the scale, because it has happened to him to 
have received the testimony of one who does. 

Secondly, the most formidable in appear- 
ance of allM. Dumont’s objections — I mean 
that which is contained in his third paragraph 
— seems to me, if it prove anything, to prove 
much more than M. Dumont intended. The 
wise (says he) will place their degree of persua- 
sion lower than they ought, the foolish higher 
than they ought : the effect, therefore of the 
scale, is to give greater power to the foolish 
than they otherwise would have, and less 
power to the wise. But if this be true, what 
does it prove ? That different degrees of per- 


suasion should not be suffered to be indica- 
ted at all ; that no one should be suffered to 
say he doubts. It is not the scale which 
does the mischief, if mischief there be. There 
are but two sorts of witnesses — the wise and 
the foolish : grant to them the privilege of 
expressing doubt, or any degree of persuasion 
short of the highest ; and the foolish, says M. 
Dumont, will make no use of the privilege, 
the wise will make a bad use. But if so, 
would it not be better to withhold the privi- 
lege altogether ? Is it the scale which makes 
all the difference ? 

Tile truth seems to me to be, that the 
scale will neither add to the power of the 
fooli.sh witness, nor unduly diminish that of 
the wise one. It will not add to the power 
of the foolish witness ; because he cannot 
place his persuasion higher than the highest 
point in the scale ; and this is no more than 
he could do without it. It will not unduly 
diminish the power of the wise witness ; be- 
cause the wise witness will know tolerably 
well what degree of persuasion he has grounds 
for, and will therefore know tolerably welV 
whereabouts to place himself in the scale. 
That he would be likely to place himself too 
low, seems to me a mere assumption. The 
wiser a man becomes, the more certainly will 
he doubt, where evidence is insuffeient. and 
scepticism justifiable ; but as his wisdom in- 
creases, so also will his confidence increase, 
in all those cases in which there is sufficient 
evidence to warrant a positive conclusion. 

CHAPTER VII. 

OF THE FOUNDATION OR CAUSE OF BELIEF 
IN TESTIMONY. 

§ 1 . That the cause of belief in testimony is 
experience. 

That there exists in man a propensity to 
believe in testimony is matter of fact — matter 
of universal experience ; and this as well as 
on every other occasion, and in any private 
station, as on a judicial occasion, and in the 
station of judge. 

The existence of the propensity being thus 
out of dispute, then comes the question that 
belongs to the present purpose — is it right 
to give way to this propensity ? and if right 
in general, are there no limitations, no ex- 
ceptions to the ccKcs in which this propensity 
must be admitted ? 

To the first question the answer is — Yes; 
it is right to give way to this propensity : 
the propriety of doing so is established by 
experience. By experience, the existence of 
the propensity is ascertained ; by experience, 
the propriety of acting in compliance with it 
is e^ablishe,d. 

Established already by experience — by 
universal experience — it may be still further 
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established by direct experiment, should any 
one be found willing to be at the charge of 
it. Continue your belief in testimony, as 
you have been used to believe in it, — the 
business of your life will go on as it has been 
used to do; withhold your belief from testi- 
mony, and with the same regularity as that 
with which you have been in use to bestow 
it, — you will not be long without smarting 
for your forbearance. The prosperity with 
which the business of your life is eairied on, 
depends on the knowledge you have of the 
states of men and things; viz. of such men 
and such things as your situation in life gives 
you occasion to he acquainted with : and of 
that knowledge, it is but a minute and alto- 
gether iiisutricient portion tliat you can ob- 
tain from your o\Mi* experience, from your 
own perceptions alone ; the rest of that of 
which you have need must come to you, if 
it comes to you at all, from testimony. 

And what is it that, by thus rendering it 
a man’s interest ^ renders it proper for him to 
bestow a general belief on testimony ? It is 
the general conformity of testimony to the real 
state of things — of the real state of things to 
testimony : of the facts reported upon to the 
reports made concerning them. 

And by what is it that this conformity is 
made known? Answer again — By experi- 
ence. It is because testimony is conforina’ole 
to the truth of things, that, if you were to 
go on treating it as if it was not conformable, 
you would not fail of suffering from it. 

And by what is it that this conformity is 
produced ? The question is not incapable of 
receiving an answer ; and therefore, being a 
practically important one, it is neither an im- 
proper nor an unreasona})le one : a little hir- 
ther on, an answer will be endeavoured to be 
given. 

Forasmuch as, in man, whether on a ju- 
dicial occasion or on a non-judicial occasion, 
in a judicial station or not in a judicial sta- 
tion, there exists a general propensity to be- 
lieve in evidence ; and forasmuch as, in ge- 
neral, the giving way to that propensity is 
right, being found to be attended with con- 
sequences advantageous upon the whole ; so 
when, — on a judicial occasion and in a judicial 
station, a man having received evidence has 
grounded his belief on it, pronounced a de- 
cision in conformity to such belief, and in 
the exercise of judicial pdwer acted in con- 
formity to such decision, — there exists on the 
part of men at large, failing special and pre- 
dominant reasons to the contrary, a propen- | 
sity to regard such belief as rightly bestowed; 
and to yield to this propensity also is right, 
and in general productive of beneficial conse- 
quences, as is also established by experience. 

Ask what is the ground — the foundation 
— or more simply and distinctly, the efficient 
cause of the persuasion produced by evidence 


— produced by testimony? An answer that 
may be given without impropriety is — ex- 
perience: experience, and nothing but ex- 
perience. 

Experience’ — of what? Of the conformity 
of the facts which form the subjects of the 
several assertions of which testimony con- 
sists, with the assertions so made concerning 
these respective facts. 

In the course of the ordinary and constant 
intercoui^e between man and man in private 
life, propositions’* affirming or disaffirming 
the existence of tliis or that fact are con- 
tinually uttered in a vast variety of forms. 
For the most part, as oceasions of obtaining 
perceptions of and in relation to the facts in 
question present themselves, the perceptions 
thus obtained are found conformable to the 
description given by those assertions. Tes- 
timony b(‘ing thus for the most part found 
true in past instamh's, hence the propensity 
to expect to find it true in any given future 
instance : hence, in a word, the disposition 
to belief. 

On the other hand, in some instances, in- 
stead of such conforjnity, disconformity is the 
r(‘sult presented by the surer guide, percep- 
tion : hence the disposition to disbelief. 

The number of the instances in which, to 
a degree sufficient for practice, this confor- 
mity is found to have place, is greatly supe- 
lior to the number of the instances in which 
it is found to fail. Hence the^ cases of be- 
lief constitute the general rule — ^the ordinary 
stjite of a man’s mind ; the cases of disbelief 
constitute so many cases of exception ; and 
to produce disbelief requires some particu- 
lar assignable consideration, operating in the 
character of a special cause. 

The disposition or propensity to belief 
may, in this seiise, be said to be stronger than 
the disposition, the propensity, to disbelief. 
Were the proposition reversed, the business 
of society could not be carried on — society 
itself could not have had existence ; for the 
facts which fall under the perception of any 
given individual are in number but as a drop 
of water in the bucket, compared with those 
concerning the existence of which it is im- 
possible for him to obtain any persuasion 
otherwise than from the reports, the asser- 
tions, made by other men. 

But why, it may be asked, does experience 
produce a propensity to bebeve in the truth 
of human assertions ? — why does experience 
of the truth of testimony in time past, give 
rise to an expectation that it will be true in 
time to come ? 

Next in point of utility to the knowing o 

* The word testimony h on this occasion avoid- 
ed ; the reason is, lest by that word the proposi- 
tion should in any instance be considered as meant 
to be confined to the cases in which the assertion 
is supposed to be made on a judicial occasion. 
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a thing', is the knowing that it is impossible 
to be known. By the former acquisition, 
power, in various useful shapes, is acquired ; 
by the latter, pain, in the shape of useless 
labour and frequently-recurring disappoint- 
ment, is saved. The instances in which tlie 
former acquisition is attainable, are impressed 
upon the eye of curiosity by every object on 
which it alights. The other, as unacceptable 
as it is useful, is turned aside from, in many 
instances in which, upon a calm and attentive 
examination, it might be secured. 

The relation of causality— the relation be- 
tween cause and effect, is a soil in which the 
greatest understandings have toiled with great 
labour and no fruit : words, and nothing but 
words, having been the seed ; words, and 
nothing but words, have bec'n the produce. 

Words being the names of things, — and, 
for some time, to judge from the structure 
of language, there having been no words but 
what were the names of real eiitities, of 
really existing things — as often as we take 
note of a distinct word, we are apt to a'^sign 
to it, as an aecompaniment of course, the 
existence of a distinct thing, a distinctly ex- 
isting real entity, of which it is the accom- 
paniment and the name; and this whether 
there be any such distinctly existing entity 
or not.* 

Ask what is the foundation or cause of 
belief? — of persuasion? I answ'er, without 
difficulty, expenejice. Ask wdiat is the foun- 
dation, the tause, of the belief in the truth 
of human testimony? — of the persuasion 
entertained by one man of the truth of the 
statements contained in the testimony of an- 
other, in any given instance ? 1 atisAver again, 
the experience of tli(3 truth of testimony in 
former instances. Discard the substantive 
word causCy and give me, instead of it, the 
import of it in disguise — disguised under tlie 
adverbial covering of the w ord why ; f and 
ask me why I find myself disposed, in most 
cases, to believe in the truth of the statc- 

* In the instances of the everlastingly occur- 
ring appellations cause and power y David Hume 
has pointed out the illusion flowing^lfom this 
source : but that he has pointed out the consti- 
tution of human language as the source from 
whence the illusion flows, is not, to my concep- 
tion, alike clear. 

+ Of the single word, — the adverhy as it is 
called, — the verb whpy the import, when deve- 
loped, is found to be an entire proposition, and 
even a complex one. My will is, that you name 
to me that thing which is the cause of that other 
thing. So great was the error of the ingenious 
author of Hermes, when, in his analytical view 
of the grammatical forms called parts of speech, 
he attributed to the object represented by the 
adverb, the same simplicity as to the object re- 
presented by the noun substantive. Here, by 
the single adverb, we find represented, amongst 
others, the several objects respectively represented 
by no fewer than six nouns substantive. 


ments made in my healing by my fellow-men ? 
I answer, — because, in the greater part of 
the instances in which such statements have 
been made, the truth of them has been made 
known to me by experience. In the expe- 
rience I have bad of the truth of the like 
statements in past instances, 1 view the cause 
of the propensity I find in myself to believe 
the truth of the statement in question in the 
present instance — to pionounce, in my own 
mind, the sort of judgment indicated by the 
words I believe. 

Press me further, and ask me why it is 
that, on recollection of the truth of such 
statements in former instariees, as certified to 
me by experience, I believe ? — ask me vvliy it 
is tliut such experience produces belief ; what 
is that ulterior and deeper or higher cause, 
that causes experience to be the cause of be- 
lief? — you ask me for that which is not mine, 
nor an} body’s, to give ; you require of me 
wliat is impossible. 

It may probably enough liave appeared to 
you that what you have been doing, in put- 
ting to me that question, amounts to no more 
than the culling upon nu* for a proposition, 
to he delivered to you on my part. But the 
tintli is, that, in calling upon me to that ef- 
fect, you have yourself, though in an obscure 
and inexplicit way — you have yourself, W'be- 
tlier you are aware of' it or no, been delivering 
to me a proposition — and a proposition which, 
if my conc(*ption of the matter be correct, is 
not conformable to the trutli of things. The 
proposition 1 mean is, that — over and above, 
and distinct from, those objects which you 
have in view, in speaking of the words ex- 
perience and belief y of wliich the first repre- 
sents the cause, and the other the effect, — 
there exists a distinct object, in the character 
ot an ulterior and higher cause, which is the 
cause of the causative power exercised by 
that first-iiientioiicd cause : such is the pro- 
position which is conqirchended and assumed 
in and by your injerrogativc proposition be- 
ginning with the W'ord why ; but, to my judg- 
ment of the matter, this indirectly-advanced 
proposition presents itself as erroneous. For, 
upon looking for such supposed distinct ob- 
ject, as the archetype of, and thing repre- 
sented by, the w'ord cause, as now', on the 
occasion of this second question, employed 
by you, it docs not appear to me that any 
such object exists >n nature. If ever it should 
happen to you to have discovered any such 
archetype, do me the favour to point it out 
to me, that I may look at it and examine it. 
Till you have done so, it will not be in my 
pow'er to avoid considering as erroneous the 
proposition which you have been delivering 
to me in disguise. 

\^at I have been able to see in the matter 
is as follows, viz 

1. Certain facts, viz. of the physical kind 
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(for such alone, to simplify the case, let us 
take) — the fects presented to me by expe- 
rience. 

2. Another fact, viz. of the psychological 
kind, the sort of internal feeling produced in 
my mind, and designated by the word hdief. 
Both these are really existing objects : my 
feeling — my belief, — an object possessing at 
any rate ^vhatever reality can be possessed 
by an object of the psychological kind, — and 
those physical objects, by which it seems to 
me that it has been produced, or at any rate 
in consequence of which it has made its ap- 
pearance on my mind. The aggregate of all 
those physical facts is what, on this occa'^ion, 
I look upon as the rause: the feeling prr)duced 
in my mind — the l)elief — is what 1 look upon 
as the ejfect. 

What higher, what deeper, what interme- 
diate — in a word, wliat other cause, would 
you have ? What can it be ? — what should it 
be ? If, which is possible, your request were 
to be complied with, what would you be the 
better for it ? Would you be any the wiser for 
it, the richer? or even the more contented? 
Alas ! no : no sooner had you got this higher 
cause, than you would he returning ag-ain to 
the charge, and asking for one still higher ; 
and so on again, without end. For, by the 
same reason (if there were one) hy whi<!h you 
were justified in calling upon irie for this lirst 
arbitrarily assumed and phaiitastieally created 
cause, you will be justified in calling upon me, 
and, indeed, bound to call upon me, for an- 
other; and so another and another, without 
end. 

By pressing me still furtlu'r — between the 
set of physical objects, the aggregate of which 
is spoken of as constituting (he cause, and the 
psychological object (7a// belief) spoken of 
under the name of the effect ^ —you may, if 
you insist upon it, oblige me to interpolate a 
number — almost any number, of intermediate 
causes. But among theseintermediate causes, 
be they multiplied ad you will ne- 

ver find that recondite, that higher seated or 
deeper seated cause, which you are in que^'t 
of. From the material physical ohjeets in 
question, came the appearances, evaiiebcent 
or permanent, issuing fioin those material 
objects : from those appearances, pre-^enting 
themselves through the incdiuni of sense to 
the minds of the several percipient witnch^es 
in question, came the feeliiigs of the nature 
of belief, in the minds of those several wit- 
nesses : ill the minds again of those witnesses, 
by the agency of this or that motive, were 
produced the exertions by which the dis- 
courses assertive of the existence of those 
several objects were conveyed to me : by 
those assertions, thus conveyed to my mind, 
was produced, on each occasion, in the inte- 
rior of my mind, a correspondent feeling of 
heliej t by the recollection, more or less dis- 


tinct and particular, or rather by an extremely 
rapid and consequently indistinct and general 
recollection of the aggregate of those feelings, 
or rather of an extremely minute part of them 
(for in one extremely minute part is contained 
all that is possible, and yet quite as much as 
is sullieient) was produced the belief which 
my mind eiiteitains at present, affirmative of 
the existence of the facts contained in the 
particular statement delivered to me by the 
particular individual whose testimony is now 
in question. 

Such is the chain, the links of ^\hich may 
be multiplied almost to infinity. Between 
every two links you may call upon me, if you 
please, for the e.mse by wliiidi the latter of 
them is eonneeted with the former; but, in 
eaeli instance, the answer, for the reason al- 
ready given, must be still the same — there 
is no sucli latent, recondite cause. In your 
imagination, tlie pit'tiire of it? — yes, if you 
say there is: in evienial nature, the original 
of it, nowhere. 

§ 2. Objections n<jain.>( the. principle, that the 

cause of belief in icstiniony is experience, 

an.su’c/rd. 

It is with rules of morality, and propositions 
ill psychology, as with laws : when the indi- 
cation of reasons, and these reasons grounded 
on expericuiee, is regarded as unnecessary, 
any one man is jis competent to the task of 
making them as any other ; and, to the num- 
ber and variety of them, all with equal pre- 
tension to the eharaetcr of goodness, there is 
no end. 'J’o inuk(' good laws, requires nothing 
but power ; to mal:e good rules of morality, 
or good propositions in psychology, requires 
iiotliiiig Imt a coinhination of arrogance with 
weakness. 

Thus it is, that as America — British-born 
America — swarms w'ith books full of laws, 
Scotland swarms with hooks full of rules 
of morality, and propositions of psychology, 
mixed up togetlier, and uiidij'tiuguished, the 
propositions from the rules. 

Ill morals^ as in legislation, the principle 
of utility is that which holds up to view, as 
the only sources and tests of right and wrong, 
hiiiTiau suth'ring and enjoyment — pain and 
pleasure. It is by experience, and by that 
alone, that the tendency of human conduct, 
in all its modifications, to give birth to pain 
and pleasure, is brought to view : it is hy refer- 
ence to experience, and to that standard alone, 
that the tendency of any such modifications 
to produce more pleasure than pain, and con- 
sequently to haright — or more pain than plea- 
sure, and coii‘5cquently to be wrong — is made 
known and demonstrated. In this view of 
the matter, morality, as well as policy, is al- 
ways matter of account. On each occasion, 
the task to be performed consists in collecting 
together the several items on both sides, and, 
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in the instance of each item an estimate being 
formed of its value, regard being paid to the 
several elements of value,* to determine on 
wliich side — on that of pleasure or pain, of 
profit or loss, the differenee is to be found ; 
in a word, to strike the balance. 

But to make up an account of this sort 
requires thought and talent: to apply the 
principle of common seii'^c, or moral sense, 
or any other purely verbal principle, requires 
nothing but pen, ink, and paper. Hence it 
is, that as from the application made of these 
verbal principles — these pretences for govern- 
ing and directing without reason, there can 
never be any fruit, so neillier to the number 
of them need there ever ])e any end. 

What the logic of the Aristotelian school 
was to physical science — that science tow Inch 
for near 2000 years it officiated as a substi- 
tute — such are the sciences of morals and le- 
gislation as taught by tlunapplication of these* 
verbal principh*s, to the same sciences as 
taught by applicatitfUs made of the piinciple 
of utility : by reference, unceasing reference, 
to experience — experience of pain and plea- 
sure. 

In the school for Latin and Greek at AVcst- 
niinstei, instruction in the art of making 
nonsense verses umh'r that name, precedes 
the art of making such verses as pretend to 
sense. The Aristotelian logic, had it styled 
itself with equal candour, in its character of 
a substitute to experimental physics, might 
have styled itself //ea.seasc />/^//s/c.s: and, in 
like manner, and with equal justice, the ethics 
which consist in the ap[)licalion of the piin- 
ci[)le of moral sense, that is, in the repetition 
of the wajrds moral sense, nonaense ethics : 
and the psychology, wLich points to an in- 
nate propensity as the clficient cause of per- 
suasion, independently of, and in opposition 
to, experience of human correctness and in- 
correctness — iiojisen^e jisi/choloi/tf. 

A curious spectacle enough w^ould be, but 
rather more curious than instructive, to see 
a partisan of moral sense in dispute wutb a 
partisan of common sense, or twu) partisans 
of either of these verbal piinciples in dispute 
with one another. Let the common sense of 
one of them command what the moral sense 
of another leaves indifferent, or for])ids ; or 
let the common sense of one of them forbid 
what the moral sense of another leaves in- 
different, or commands ; or let the like con- 
flict have place between two philosophers of 
the common sense, or two partisans of the 
moral sense. When each of them has de- 
livered the response of his oracle according 
to the interpretation put upon it by itself, 
all argument should, if consistency w^ere re- 

* See Dumont’s Traith de Legislation'' 
and Bentham’s *■* Iniroductiontn the Principles 
of Morals and Legislation" in Vol. I. of ihis 
Collection. 


garded, be at an end; as, at a Lincoln’s- Inn 
exercise, where one of the pleaders has de- 
clared himself for the widowq and the other 
against her, the debate finishes. 

In such a ca&.e, when a disagreement hap- 
pens to take place (for when men talk thus 
at random, it can but happen to them to dis- 
agree,) if to either of them it appears in his 
pow'er, and wmrth his w’hile, to gain the ad- 
vantage, he betakes himself for support to 
the only principle from wdiieli any support is 
to be had — to the principle of utility. But, 
as often as lie betakes himself for support 
to a quaitcr so widely distant, so often does 
be desert, and by implication, by necessary 
implication, ackiiowdedge the inanity of, his 
ow’ii principle. For if, by pronouneing the 
words moral sense, a man (’an learn what is 
right, wdi.it indilFerent, and what w’rong, in 
any one ease, why not in every other? And 
if tlie teiideney of an action to produce most 
pleasiue or most pain be the criterion and 
measure of its claim to be pronoimeed right, 
indilferi‘nt, or wrong, in any one case, — in 
W’hat other can it fail of being so? 

But the course wbieb hitherto men have 
follow’cd, in undertaking to philosophize, to 
learn and to teach the S(’ienec of legislation, 
ethics, or ps\(’bology, is this : — In the first 
place, un(i(*r the joint direction of custom, 
that IS, ot prc'judiee — of interest, under what- 
ever shape — and of unreflecting and unscru- 
tinizing caprice, — a man makes out bis list of 
favourite tenets. Tliese tenets be determines 
to adhere to ami advocate at all events: and, 
this determination formed, all that remains 
for him to devise is the form of words which, 
under the name of a principle, presents itself 
as best adapted to such bis purpose. 

The conclusion is, — there are tw^o dis- 
tinguishable branches of philosophy, which, 
as they have been taught upon the ipse dixit 
principle, confer on the science a claim above 
dispute to the title of the philosophy of non- 
sense. 

1. Nonsense ctflies. — This is the science 
taught by him, by whom an alleged propen- 
sity, on his own part or on the part of any 
other person or persons in any number, to 
ap[)rove of any sort of act, is represented as 
imi)Osing on persons in general an obligation, 
or bestowing on them a warrant, to approve 
of it, and to exercise it ; and, vice versa^ a 
propensity to (]isa^)prove of it, as imposing 
on persons in general an obligation to abstain 
from it, or conferring on them a licence to 
forbear exercising it; and this without re- 
gard to the effects of it upon the aggregate 
welfare of the community in question, in the 
shape of pain and pleasure. 

2. Nonsense pisteutics ,] — This is the sort 
of science taught by him, by whom an alleged 

f From ^t/Vtsmw, to believe. The reader will 
excuse this convenient barbarism. 
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propensity, on his own part or on the part of 
any other person or persons, to give credit 
to testimony (or say assertion or report') con- 
cerning any supposed fact or class of facts, is 
represented as imposing on the will of per- 
sons in general an obligation, or affording to 
their understanding a sufficient reason, to en- 
tertain a persuasion of the existence of such 
fact or class of facts ; and this without regard 
to the probability or improbability of such fact 
or facts, as indicated by experience. 

To an act of judgment. Inuing for its sub- 
ject the existence of a supposed matter of 
fact asserted in the way of testimony, substi- 
tute a judgment on any other subject without 
distinction; and nonsense pi-iteutirs, receiving 
a proportional increase in the field of its do- 
minion, becomes nonsense dogmatics. 

So long and so far as science is taught up- 
on this principle — if, where there is nothing 
to be learnt, the word teachimj can be re- 
garded as applicable, — the greater the num- 
ber of books of which it becomes the subject, 
so much the further are the r(‘aders, (su[)- 
posing the number of the readers, and their 
expense in the artiele of attention, to increase 
with the number of the books,) from making 
any advances in true knowledge,* 

When, by a consideration of any kind, a 
man is determined to maintain a proposition 
of any kind, and finds it not tenable on the 
ground of reason and exiierionce, — to conceal 
his distress, he has recourse to some phrase, 
in and by which the truth of the proposition 
is, somehow or other, assumed. 

Thus, in the moral dei»artment of science : 
having a set of obligations wliich they were 
determined to impose upon mankind, or such 
part of it at any rate as they should succeed 
in engaging by any means to submit to the 
yoke, — phrases, in no small variety and abun- 
dance, have been invented by various persons, 
for the purpose of giving force to their re- 
spective wills, and thus performing for their 
accommodation the functio^is of a law : — law 
of nations, moral sense, common sense, under- 
standing, rule of right, fitness of things, law 

• The propensity on the nart of writers to at- 
tach to the idea of practice the idea of obligation, 
and that not declaredly in the way of inference, 
but silently and without notice in the way of 
substitution, — this propensity, and the confusion 
spread by it, not only over the whole field of 
moral science, but over the a([jacent territories to 
a great extent, was noticed, and perhaps for the 
first time, by Hume, in his Treatise on Human 
Nature. But such is the force of habit and pre- 
mssession, after pointing out the cause of error, 
he continued himself to be led astray by it. On 
some occasions the principle of utility was recog- 
nized by. him as the criterion of right and wrong, 
and in this sense the efficient cause of obligation. 
But on other occasions the ipse dixit principle, 
under the name of the moral sense, was, witlJ the 
most inconsistent oscitancy, seat^ by his own 
hands on the same throne. 


of reason, right reason, natural justice, na- 
tural equity, good order, truth, will of God, 
repugnancy to nature. 

A similar exhibition of scarcely disguised 
ipse-dixitism has been made in the field of 
pisteutics, as in that of ethics. 

Improbability — the improbability oP the 
fact ill quest ion as related by the witness, 
is a spi'cies of counter-evidence, operating 
against this testimony — a species of counter- 
evidence, of the nature of circumstantial evi- 
dence : and so, whatsoever be the number of 
the witnc'^ses. 

Of the two opposite results, which is the 
most probable ? That the fact in question, 
improbable as it appears, should iiotvvilh- 
standiiig he true 7 or that the testimony of 
the witness in question should, by some cir- 
cumstance or other, have been rendered 
incorrect in respect of the report made con- 
cerning it? • 

No : it has been said. There are certain 
cases in which the improbability of a fact — 
improhahility though in ever so high a degree 
— ought not to be considered as acting with 
a disprohative force great enough to out- 
W(‘igh the probative force ot a mass of direct 
testimony, allirmingtlic existence of it. Why ? 
Because the allegation, by which a fiict is 
said to be inijiroliable, (*an have no other 
basis than biiman e\perieii(*e : but the pro- 
bative force of diriM’t testimony, let the fact 
asserted by it be wbat it may, rests upon a 
foundation anterior to, and moi’^* solid than, 
that of expernmee ; viz. an innate propensity 
in human nature — a propensity on the part 
of a man to give credit to what he hears af- 
firmed by others — a propensity which, com- 
mencing at tlie very moment of his birth, 
rendeis itself maiiitest in the very earliest in- 
fancy, as soon as any piopensity has time to 
manifest itself — at a period antecedent, if not 
to all experience, at any rate to all experience 
of conformity between facts reported, and the 
testimony by which they are reported. 

The debility of this argument is suflicient 
of itself to betray the occasion on which, and 
the cause in support of which, it was in- 
vented. The occasion was of the iiiimher of 
those in which belief, or the assertion of 
belief being predetermined by considerations 
operating not on the imdcrstanding but on 
the will — by good and evil, by reward and 
punishment, by hope and fear; what remained 
was to find arguments to justify it — arguments 
which, the more obscure and irrelevant they 
were, would he but the more difficult to be 
refuted. Whether the cause had really any 
need of such arguments, is an inquiry that 
belongs not to the present purpose. 

Innate ideas, the principle so fully exploded 
by Locke, constituted the medium of proof 
employed in his time, for the proof of what- 
soever proposition was determined to be 
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proved, and could not, as supposed, be proved 
by any other means. 

To innate ideas^ the doctrine here in ques- 
tion substitutes — if it be not rather an ex- 
emplification than a substitution — an innate 
propensity. 

But, admitting the propensity, what is the 
use thus made of it? To prove the truth of 
the following proposition, — viz. that what- 
ever is said, probable or improbable, is, by 
being said, if not rendered, at least proved, 
to be true ? 

All the extravagances — all the false con- 
ceptions that ever have been entertained, may 
by this argument be proved to be true ; for 
there is not any of them hut is the result 
of this propensity to believe what is said by 
others — this propensity, so strangely supposed 
to be antecedent tp experience ; as if anything 
subsequent to the moment of birth could be 
antecedent to experience. 

Two proposition.? are here implied — two 
propositions, of each of which the absurdity 
strikes the mind upon the first incMition : — 

1 . That a disposition to l)elieve testimony has 
an efficient cause other than experience;-— 

2. That if it had, it would afford an ade- 
quate reason for believing in opposition to 
experience. 

But it is in children (it is said) tliat the 
reliance on testimony is strongest — strongest 
in man at that time of life when lie has had 
least expeiiunce. Such i> tlie argument, on 
the strengtli of which it is concluded that 
man’s reliance on man’s testimony has not 
experience for its ground — experience of the 
conformity of that testimony to the truth of 
things ; but is produced by an independent 
innate principle, made on pin po.se, and acting 
before experience. Before any extierience ha^ 
taken place, this confidence is at its maximum • 
as man advances in life, it grows weaker and 
weaker ; and the cause that renders it so, is 
experience. 

A child’s reliance on testiimmy, on the truth 
of human assertion, antecedent to experience ! 
As if assertions, and experience of the truth 
of them, were not coeval in his perceptions 
with the very first instances of the use of 
language ! 

Banish the phantom, the offspring of dis- 
tressed imposture, the innate principle; con- 
sult e.xperience, man’s faithful and steady 
guide; and behold on how simple a ground 
the case stands. In children, at an early age, 
the reliance on assertion is strongest : why ? 

— Because at that age experience is all, or 
almost all, on one side. As age advances, 
that reliance grows weaker and weaker : why ? 

— Because experience is acquired on both 
sides — experience certifying the existence of 
falsehood as well as that of truth. The pro- 
portion of falsehood to truth commonly itself 
augments ; and, though it should not itself 

Vor.. VI. 


augment, that which cannot fail to augment, 
and of which the augmentation answer the 
same purpose, is the habit, the occasion, and 
the facility of observing it. 

But if a ferry-boat (says an argument in. 
the same strain) — if a ferry-boat, that had 
crossed the river 2000 times without sinking, 
should, by a single supposed eye-witness, 
whose character was altogether unknown, be 
reported to have sunk the two thousand and 
first time: here is a highly improbable event, 
improbable in the ratio of 2000 to 1, believed 
upon the testimony of this unknown, and 
single witness; — believed, and who will say, 
not rightly and nitionally believed? 

An inqirobability of 2000 to 1? No, nor 
of 1 to 1. Yes, fierhaps, — if a ferry-boat, 
being a tliingiinlike everything else in nature 

— or a ferry-boat, and everything else par- 
taking in respect of sulnnergiljility of the 
nature of a feriy-boat — had been known to 
cross water 2000 times, and never known 
once to sink. But the aptitude of things in 
abundance — the aptitude of the materials of 
which feiry-hoats arc composed, to sink in 
water^ when pri'ssed by other bodies lying in 
tliem, is a fact composed of an immense mass 
of facts made known by an iinrnense body of 
experience. Boats of almost all kinds, it is 
siilbcienlly known by expcrieiiee, are but too 
a[)t to sink: which thing being considered, 

— of all tbo'^e wlio have seen or heard of a 
ferry-boat, is then* a single person to whom, 
though the same boat should be known to 
have crowed the w^atm* in question 10,000 
times instead of 2000, the report of its having 
sunk should present itself as in any degree 
iinpi obable ? 

Yes: if a boat, composed solely of cork, 
and that of the same shape with the ferrv- 
boat in question, except as to the being solid 
instead of being hollow^ — if a boat of such 
d(‘sciiption w'cre reported to have sunk, and 
without anything drawing it down, or press- 
ing upon it, — liei^e, indeed, w^oiild be an im- 
probability, and such an improbability, as, to 
the mind of a man conversant w'ith the pbe- 
noinena and principles of hydrostatics, would 
not be rendered probable or credible by the 
report of a thousand witnesses, though they 
were all of them self-pretended eye-witnesses. 

Experience is the foundation of all our 
knowledge, and qf all our reasoning — the 
sole guide of our conduct, the sole basis ot 
our security. 

Of the argument now under consideration, 
the object is to persuade us to reject the 
counsel of experience : to credit, on no better 
ground than because this or that person or 
persons have asserted it, a fact, the superior 
incrc^dibility of which is attested by expe- 
rience. This is, in other words, to throw off 
the character of rational beings, and in cold 
blood to resolve to act the part of madmen, 

<i 



242 


RATIONALE OP JUDICIAL EVIDENCE. 


It is by experience we are taught, that in 
by far the greater number of instances indi- 
vidually taken, the testimony of mankind — 
the assertions made by Iiuinan creatures — are 
either true, or, if in any respect false, clear 
of all imputation as well of temerity as of 
wilfulness. It is t)y the same experience we 
are taught, that in a part of the whole iiuiii- 
her of instances, these assertions are not only 
false, but tainted with one or other of those 
two vices; and that, even so f.ir as concenia 
wilful falsehood, or, in one wohI, iriendacii> 
— though, coinparatively speaking, i elation 
being had to the aggregate inas-^ of huin.ln 
assertions, the instances of mendacity are 
numerically sniiill, — yi't so vast is that ag- 
gregate, that, aJ)so](it(*ly taken, the same 
number in itself is iinmeiise. 

It is by expi'rience we are taught, that, as 
in the case of every otiier nuxlifiealion of 
hnman conduct, so in the case of assertion 
(and all discourse, interrogation not excepted, 
is in one shape or other asscrlwn,) no action 
is ever performed without a motive : no act 
of mendacity is therefore without a motive. 
Rut a proposition that will be made good a'J 
we advance, is, that as there is no mortifica- 
tion of interest, no species of motive, by which 
mendacity is not capable of being produced, 
so there is no occasion on which there can he 
any certain ground of asHuiance that the i\.<~ 
sertion uttered is not mendacious : no human 
being, in whose instance there can ho any 
certain ground of assurance that his assertion 
is altogether untainted by that vi»‘e. 

The proposition — all mm sj)i‘afi 
true, — is therefore a proposition which itsclt 
is not true, but with an innuiiierabh* and con- 
tinually accumulating multitude of excep- 
tions. Jlut in regard to facts of the physical 
class, there are facts in almiiilaiice, which 
are true without a single exception. Take 
for instance, that iron is heavier than water. 
Accordingly, it is not by the testimony of a 
thousand witnesses, that t^i a welhinfornuMl 
mind it could be rendered in a preponderant 
degree probable, that in any one single instance 
a mass of iron had been found less heavy 
than an equal hulk of water. Supposing a 
fact of this kind thus asserted, and supposing 
what could never be proved, that in the in- 
stance of any number of the witnesses the 
assertion was altogether pure of mendacity, — ■ 
the conclusion would be^ either that that 
which was taken for iron was not iron, but 
some other substance — wood, for example, 
with the appearance of iron superinduced 
upon it ; or that that which was taken for 

water was not water, but some other liquid 

mercury for example, with a coat of water ly- 
ing upon it ; or that that which was taken for 
a solid mass of iron, z. e. for iron only, ^as a 
hollow mass of iron, i. e. a mass of air, ora void 
fpace, inclosed in a cover of that metal. 


[Book I. 

“ The improbability of a fact affords no 
reason — no sullicient reason, for refusing to 
believe it, if attested by witnesses — by wit- 
nesses whose character is not exposed to any 
special cause of suspicion.” Such is the no- 
tion wbicli has been endeavoured to be incul- 
cated. But to accede to any such dotdriiie — 
to suppose that there can be any imaginable 
case m which it can be just — is to give up, 
and to call upon all otlu'rs to give up, the use 
of human leasoii altogether, on every ques- 
tion of evidenre; which is as much as to say, 
on every question ol fact. 

In the «,iine strain, the only language with 
which it is po.ssible to reason upon the sub- 
ject shall be protested ag-ainst, and denoini- 
eed as figuratne, iin[)io[)er, and unsuited to 
the subject: in the same strain, and with 
perfect consistency. Tlu? end in view is, by 
dint of f/jse distt, with obscure terrors at the 
back of it, to engage inmi to believe, with 
the utmost for<*e of persuasion, certain sup- 
posed bids, which some men have asserted, 
or hav<* been supposed to assert, in what- 
soever degree iinprobalile. But, to this de- 
sign all eonsideiMtioii ot improbaliility being 
lio-,tiIe, — all Luiguage in wlneli iinproliability 
and its degrees are lirought to vii'w, and made 
the siilqcet of deserijitioii, will of course be 
equally so. 

Wlion leason i^ against a man, a man w’ill 
bo against leason. In this he is consistent: 
us consistent as he is the contrary, wlien 
leasou, or soini'tlnng that calls it'clf reason, 
is employed in pro\ing, that on '^nch or such 
a subject, re<iM)n a bhinl guide, and that 
to he directed by her is uiircasonalile. 

When a man is seen thus ocmijiiial, sapping 
the fouinlations of hiimaii reason, and witli 
them the foundations of Iminan society, and 
of human security in all its shapes, how shall 
wc account tor such preposti'roiis industry? 
Before him lay a jiaieel of facts, which, 
he they wliat they may to other eyes, to 
Lis, at any rate, seemed improbable. Im- 
probable as they were, a determination had 
been taken that they were to be believed at 
any rate. Readers were to he persuaded to 
believe them, and to considm’ him as believ- 
ing them likeuise ; and thus the argument 
xvus to be constructed: “ There is an innate 
propensity in every human being to believe 
whatever is said by any other : lo believe 
probable things ; to believe, moreover, im- 
probable tilings. That the propensity is in- 
nate, is evident; for it manifests itself in eaclr 
human being, at a period antecedent to the 
comrneiicenient of his experience: of his expe- 
rience (to wit) of the agreement of facts with 
the reports made by men concerning them. 
It manifests itself with peculiar strength in 
children : with the greater degree of strength, 
the younger they are : with the greatest de- 
gree of strength, in those who have least ex- 
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perience. But, forasmuch as this propensity 
exists on all occasions, therefore man ought 
to yield to it on all occasions.” 

Good; when the propensity exists; ad- 
mitting always, that what'^0(‘V('r propensity 
exists in a man, it is good for him to yield 
to. But in the instance of a man in whom 
it does not exist, what arf»iin)ent docs it al- 
ford? Is one man obliged to believe, or is it 
reasonable for him to believe, a thing, and 
that an improbable thing, onl)/ brcaiiso an- 
other man has a propen^Lt) to belie\e it ^ 
Are men obliged to believe — is it K'asonable 
for them to believe — improbable things, be- 
cause children do ? 

Being tlum good as a reason for believing, 
apply this innate piopensity to action. Cor- 
respondent to the believing of improbable 
things, is the doing of foolish ones : what 
the one is in tlu'orv, the other is in practice. 
Foolish belief, if there be any such thing, 
what is it'-* It is neitln'r more nor less than 
the belief of improbable things, A has a pio- 
pensitv to do foolish things ; tlu'ndore it is 
incumbent on, and rea-onabh' toi, 11 to do 
foolish things : childieii art* a[»t to do foolish 
things; therefore, so ought men. 

NOT!' IIY THM AUTIIOH. 

Dr. price, to whose honest, but lather un- 
fortunately successful, luatlieinatical labouis, 
England is yidebted lor the Milking tuiid s\^- 
tem, gives us in one of his ('s^iys, a mathe- 
matical demonstration ol the probability of 
improbabilities. Imagine a lottery, sa)s 1 h‘, 
with a million of blanks to a prize: take 
No. 1, No. 1, 000, 00 1 , or any intermediate 
number; and snpiiose yourself to hear ot its 
gaining the prize: would you lind any dilli- 
culty in believing it? No, surely: yet here 
is an iinprobahility of a million to one ; and 
yet you believe it without dilfieulty. If this 
ratio does not import sullieii iit improbability, 
instead of millions take billions ; or, instead 
of billions, trillions, and so on. 

Well then, since we must stop somewhere, 
we will stop at a trillion. 'J1iis being the 
nominal ratio, what is tlie eoiisequence ? 
Answer: That the real ratio is that of 1 to 
1. One little eireu instance of tlie case had 
escaped the observation of tlie matlicmatical 
divine. Of the trillion and one, that some 
one ticket should gain the prize, is matter of 
necessity: and of them all, everyone has ex- 
actly as good a chance as every other. Ma- 
thematicians, it has lieen observed (so fond 
are they of making display of the hard-earned 
skill acquired by them in the management 
of their instrument) are apt not to be so 
scrupulous as might be wished in the exami- 
nation of the correctness and completeness 
of the data which they assume, and on which 
they operate. 


A book on ship-building will be filled with 
letters from the close,' and letters from the 
beginning and middle, of the alphabet ; and 
a ship built upon the plan proved by it to 
give the maximum of velocity, shall not sail 
perhaps so quick as one built by a carpenter, 
whose mathematies liad terminated at the 
rule ot thiee. Why ? Because, of the dozen 
or half dozen iiithieneiug einaimstances, on the 
eoujunct operation of which the rate of sailing 
depends, some one had unfortunately escaped 
the attention ©f the man of seienee 

^Halley, whose defieieney in Christian faith 
vv’^as not nui<‘h less notorious tliari his profi- 
cii'iiey in asti oiiomy and mathematics, thought 
lie had given a deathhlowto revealed religion, 
when h(' h.id puW'fshed in tlic Philosophical 
Ibansaclions a paper with r sand y’s, showing 
the time at which the probative force of all 
testimony would be reduced #o an evanes- 
cent quant ily. Yi’s, if testimony had no other 
shape to ('xhibit itself in than tlie otal. But, 
not to speak ot the Sliastcrs and the Koran. 
— th(‘ Bible, against whieli the attack was le- 
velled, comes to us ill the written form : and 
wbati'via* may be the ditferenco in point of 
extent, as measured by numbers, between the 
judgment that will be passed on it ten thou- 
sand yiars hence, and the judgment passed 
on it at pie^ent, it v\ill not be easy to .say on 
wliat ac'Miiiiit its tith* to eredenee should by 
that. liMigth ol limi', or any greater length of 
time, be eoiisidcied as diminished. 

rAuiiini NoiK BY riir, miToii. 

WluMi Dr. Price affirms that we continually 
Ixdieve, on tlie slightest possible evidence, 
things in the bigbest degree improbable, he 
eoiitouiids two ideas whieli are totally dis- 
tinct Iroiii one another, and would be seen 
to be such, did they not unfoi tunately hap- 
pen to be called by the same name : these 
are, improbability in the ordinary sense, and 
mathematical improbability. In tlie latter of 
these senses there*is scarcely any event which 
is not improhable : in the former, the only im- 
prohalilc events are extraordinary ones. 

Ill the language of common life, an impro- 
bable event means an event which is discon- 
formable to the ordinary course of nature.* 
This kind of improbability constitutes a valid 
reason for disbelief; because, universal ex- 
perience having established that the course 
of nature is uniform, the more widely an al- 
leged event differs from the ordinary course 
of nature, the smaller is the probability of its 
being true. 

In the language of mathematics, the word 
improbability has a totally different mean- 
ing. In the mathematical sense of the word, 
evet^ event is improhable, of the happening 

• See Book V. Circumstantial Chap. XVI. 
Improbability and Impossibility, 
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of which it might have been said a priori that 
the odds were against it. In this sense, al- 
most all e*^ents which ever happen are impro- 
bable ; not only those events which are discon- 
formable, but even those events which are in 
the highest degree conformable, to the course, 
and even to the most ordinary course, of 
nature. “ A corn merchant goi‘s into a gra- 
nary, and takes up a handful of grains as a 
sample : there are millions of grains in the 
granary, which had an equal ch<mce of being 
taken up. According to Dr.' Price, events 
which happen daily, and in every corner, are 
extraordinary, and highly improbable. The 
chances were infinitely great against my pla- 
cing my foot, when I rise from my chair, on 
the precise spot where I have placed it; going 
on, in this manner, from one example to an- 
other, nothing can happen that is not infinitely 
improbable.”* Traite des Preuves JudiciaireSy 
— translation, p. 282. • 

True it is, in all these cases (as well as in 
that of the lottery, supposed by Dr. Price) 
there is what would be called, in tlui language 
of the doctrine of chances, an improbability, 
in the ratio of as many as you please to one : 
yet it would obviously be absurd to make this 
a reason for refusing our belief to the alh'ged 
event. And why? Because, though it is in 
one sense an improbable event, it is not an 
extraordinary event; there is not in the case 
80 much as a shadow of disconformity e\en 
to the most ordinary course of nature. Ma- 
thematically improbable events happen ever)^ 
moment : experience affords us no reason for 
refusing our belief to (hem. Extraordinary 
events happen rarely: and as respects tlunn, 
consequently, expericuice ^/ecs* aflbial a valid 
reason for doubt, or for dis])elief. The only 
question in any such case is, which of two 
things would be most disconformable to the 
ordinary course of nature : that the event in 
question should have happened ; or that the 
witnesses by whom its occprrence is allirmed, 
should have been deceivers or deceived. 


CHAPTER VIII. 

MODES OF INCORRECTNESS IN TESTIMONY. 

An analytic sketch of the different shapes in 
which falsehood is wont to show itself, will 
not be altogether without its use : its par- 
ticular uses in practice will be pointed out 
presently. 

The modifications of falsehood may be de- 
duced, either from the consideration of the 
part taken by the will in relation to it, or 
from the consideration of the facts which are 
tne subject - matter of the picture thus de- 
viating from the line of truth. Those v'hich 
result from the former topic will be brought 
to view in the next chapter. There remain 
those which respect the nature of the fact in 


question, or the form of the asseriion ot which 
it is the subject. 

Cause, homicide. Titius is under examina- 
tion. Question: What do you know about 
this business ? Answer: 1. Ileus struck De- 
functus; 2. Reus did not strike Dcfunctus ; 
.‘k I know not whether Reus struck Defunc- 
tus or no. Any one of these answers, it is 
evident, is as susceptible of falsehood as an- 
other. In the two first eases, the falsehood 
consists in false assertion — allirmativc in one 
case, negative in the other ; in the third case, 
it consists in allegation of ignorance. 

1. Falsehood, in the way of positive or af- 
firmative asseitioii ; 2. Falsehood, in the way 
of negative assertion, 3. Falseliood, by al- 
leged ignorance. 

Falsehood by allegation of ignorance, it is 
evident, is altogether as susceptible of men- 
dacity, as falsehopd in the way of asser- 
tion; Hiid vvheiu'ver nu'iidacity is an object 
meet tor punishment, it ns as much so in this 
sha[)e a', in the other. Unfortunately, it is 
not so open to disproof as the other. Why? 
Becan->e, in tins case, the fact which is the 
subject of the false testimony has nothing 
physK’al in it — is jiurely of the psyeliological 
kind. Were it excmijit fioni [mnishmiiit, 
then* W'^onld be no witnesses but those who 
are called u'dluKj oiu's. Tlie condilion of a 
deliinpient, whatever were the crime, would 
be subject altogether to the good pleasure 
of the individuals wdiose testiiwony w'as re- 
<|uisite to ground a decision on tliat side : to 
alford him impunity, to grant him a virtual 
p<irdon and pioteetion, nothing more would 
be needtul on their p.irt tli.ni to say, I know 
nothing, or I remember nothing, about the 
matter. 

To protect a wdtm'ss (his testimony being 
nei’essary to conviction) to protect him against 
cross-examination vvlum uttering a falsehood 
of this sort, is to hold out impunity to the 
whole catalogue of crimes. On a memorable 
and never-to-be-forgotten occasion, English 
judges, all with one voice and hand, scrupled 
not to aim this mortal stab at penal justice.^ 

Impunity to a crime of the deepest die a 

plot for the assassination of the sovereign 

has been among the fruits of it in practice. f 
Since that time, judges have slunk in silence 
from the precedent.:}; But the decision re- 
maining unrcversed, and, but for legislative 
authority, unreversable, the consequence of 
the departure is not the restoration of justice, 
but, on each future occasion, justice or im- 
puinty at the option of the judge. 

Question : About what thickness was the 
stick with which you saw Reus strike his wife 
Dcfuncta ? Answer : About the thickness ot 
a man’s little finger. In truth, it was about 
the thickness of a man’s wrist. Falsehood 

• Trial of M^arien Hastings. 

•f* Trial of Crossfield. t Trial of Codling, 
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in this shape may bo termed falsehood in 
quantitif. 

Question : With what food did the jailor 
Reus feed the prisoner Defiinetiis ? Answer : 
With sea-biscuit, in an ordinarily eatable state. 
In truth, the biscuit was rotten and mouldy 
in great part. Falsehood in this shape may 
may be termed falsehood in qualth/. 

Under what tree was the act committed? 
Slid Daniel to each of the Elders, ‘separately. 
Under a mastic tree, said the one : under a 
holme tree, ^aid llu* other. In truth, not 
being committed at all, it was not committed 
under any tree. Falsehood in this hliape may 
be termed faUehood in circumstance. 

The illstinelion between fact and ciicum- 
stance, it sliould heri' he noti'd, is t‘\tremely 
apt to be ob-iCiiie and indeti'rminate. It 'sup- 
poses the indi vidu.di/ation of each fact -the 
boundary line wliicli divides that tiom all 
other tacts — to be cle;lr and detei minate ; 
whereas, nothing is^more a[)t to be indetermi- 
nate. It supposes the distinction between fict 
and circumstance to be clear and uniform ; but 
nothing is more variable. The term circum- 
stance is but relative . a circumstance is itself 
a fact, any one ot a number ot facts considered 
as sfandtnq rounf/ Uic piincipal tact. 

The falsehood that respectively accompa- 
nit'd the above-mentioned asseitions, — Reus 
struck Defunctus — K('us did not stiike De- 
fiinctus — presents itself in a shape dilfcrent 
fiom any of the above three ; it wc'iit to the 
act, and did not. confine itsidt to quantity, 
quality, or circumstance. It may be termed 
falsehood in Info * 

Falsehood in quantity and in quality, is 
that sort of falsehood which is most apt, and 
indeed almost exclusive!) apt, to 1 h‘ pi odueed 
by bias. Whether produci’d by bias or by 
mendacity, it is in general peculiarly ditficult 
to disprove: it is accordingly in this ({uaiter, 
so far as concerns physical facts, that menda- 
city finds its surest refuge. 

It is, however, liable enough to be dispi oved 
where the fact in question is of a nature to 
atford real evidence, and that of the perma- 
nent kind: if, for exTimple, the stick, or the 
unwholesome food, having been impounded 
and preserved, come to be produced in court. 
But if the thing, the condition of which was 
the subject of the falsehood, be not forth 
coming — whether from its nature (for exam 
pie wind or running water,) or by accident — 
this means of detection fails. The size of 
the stick is not out of the reach of subsequent 
measurement : the force with which the blow 
was given, is ; excefit in so far as it may be 
guessed at from the appearance of the wound 
or bruise. 

* But as circumstance is a name that may I e 
given to a fact of any sort falsehood in circum- 
stance and false'' ood in loto may in this rc'j ect 
coincide. 
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The practical use of these distinctions is 
this : — In the case where the falsehood is only 
in quantity or quality, the aberration of the 
evidence from tlie truth may be accompanied, 
or not, with that consciousness which gives 
it the denomination of wilful in ordinary lan- 
guage : in the case where the evidence is false 
til fota, the falsehood cannot but have been 
accompanied with that culpable consciousness 
— it cannot have been otherwise than wilfuf 
lmlc'^'^ it have risen from that sort of disorder 
in the imagination, whieh may be set down to 
the aeeount of insanity while it lasts. 

Of evddence false in toto, the sort of evi- 
dence so unhappily frequent in penal causes, 
and so familiar accordingly in legal language, 
un(li*r the name alibi evidence, may serve 
as an example, ’^'he defendant is accused ot 
having killed a man with a hedge-stake, at a 
certain place and time : a vv ifness is produced, 
who says, I am well acquainted with him ; he 
was conversing wdth me at another place, 
considerably distant (naming it,) in a small 
room, exactly at that time. The evidence 
may he true or false ; but what is certain is, 
that, if it be false, the falsehood cannot be 
otlierv\ise than wilful, barring the possibility 
that one man may have been taken for an- 
other. A man cannot be at two distant places 
at tlie same time; and, with the exception 
ju^t stated, a man cannot, in tlie compass of 
a small room, really conceive himself to have 
been seeing and holding converse with nn- 
oiher man, who, in fact, was never there. 

What was the si/e of the stake, the degree 
of force with whieh the blow w'as given? — 
did the deceased, on his part, aim a blow at 
the defendant, or merely endeavour to ward 
olF the defendant’s blow? — all these are so 
many eircumstances, in respect of which the 
mendacious concionsiiess may or may not be 
present, although the testimony were more 
or less nnconformable to the exact truth of 
the case — in a w^ord, were false. 

Falsehood m fi)to, and falsehood in cirevm- 
stance, will be found, accordingly, to differ, 
in a number of points of very essential im- 
portance in practice. 

1. Falsehood m Into is, in a decidedly pre- 
eminent degree, exposed to detection and dis- 
proof : in the case of falsehood in circiirri- 
stance, in quantity, or quality, the facility, 
and even possibility of detection, wall depend 
upon the degree fef aberration from the truth. 

2. In the case of falsehood in toto, ab- 

erration, as already observed, cannot out be 
accompanied with mendacious consciousness: 
falsehood in quantity, quality, or other cir- 
cumstance, may be produced by bias, by the 
influence of motives on the affections, with- 
out being accompanied by any such conscious- 
ne.»?.t , 

+ For the explanation of mendacity and bias 
see the next chapter. The meaning of the term, 
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6. Falsehood in toto is accordingly that 
species of falsehood of which a man is in ge- 
neral con\icted, when he is convicted of per- 
jury. Perjury, in respect of quantity, quality, 
or other circumstance, may have l>een com- 
mitted a hundred timc^, without the possi- 
bility of a single conviction upon sullicient 
grounds. 

Question to Reus: What was >our inten- 
tion in striking D'efunctus? 7 \iiswcr : To 
disable him, so as to put it out of liis power 
to hurt me. In truth, it was to depiivi* him 
of life. (Question : Py wliat motive were} on 
instigated to strike Defunctiis? Answer: ]>y 
self-preservation; tlio de-'irc* to sav(‘ my life. 
In truth, it was enmity: liis own life was in 
no danger. In botli tlu'se tlu' sulqect- 

matter of tlie fa]s(‘liood, it i-. m.mircst, wa-. 
a psychological f:ict : in the preciuling c.ises, 
it was a physical fact. 

Psychological facts, it is evident, jiresimt 
a more inviting fiedd to mendicity than is 
commonly pri'senti'd by physical facts. Ibit 
this does not hinder the application of pu- 
nishment, as for mendacity, to faLehood in 
the one shape, any more Ilian in the other. 
If it did, — in this case, as in the preceding 
one, impunity woiihl be secured to many a 
crime. Not but that, as ahaaidy observed, 
psychological facts arc much more satisfac- 
torily proved by circumstantial than by direid 
evidence. In tlu' way of direct evidence, a j 
fact of this class caimot be firoved by any j 
person but the one person who^e mental l.i- 
culties are the se.it of it. i 

The field of motive's is an open and ample j 
field for the exercise not of numdaeity only, I 
but of bias. The tcndeiic} ol bias is to at- 
tribute the gr( atcst share, or r.dlu'i the whole 
agency, in the |)rodue(iou ol tlu* act, to a 
particular motive; to tlu* exclusion ol', or 
in preference to, wh.atever others ma} have 
<’onciirred in the production of it. Few in- 
deed that are able, scarce any that are willing, 
to give, on everv ocea-ion, <1 coiivct account 
of the state of tlie psychological force by 
which their conduct has been [irodnccd. 

Ask Rous for his own motives, — tlicy are 
the most laudable, or, in did'ault of laiidahle, 
the most justifiable, or at least exeiis.dde, of 
any that can he found. Ask a tiieml of Reus 
for the mofives of Reus, — the answer is the 
same. Ask Actor for the motives of Reus, 
— the same gradation, tile order only re- 
versed. Ask Reus for the motive which gave 
birth to the prosecution on tlie part of Actor, 
— the motive of course is the most odious that 
can be found: desire of gain, if it be a case 
which opens a door to gain ; if not, enmity, 
though not under that neutral and unimpas- 
gioned, but under the name of revenge oi- 
ls in general snfi'cicntly well understood to ren- 
der an anticipated explanation of them in this 
place unnecessary. 
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malice, or some other such dyslogistic* name. 
Ask a friend of Reus, or an enemy of Actor, 
— the answer is the same. Ask an enemy of 
Rons, or a friend of Actor, — his motive was 
public spirit, the purest public spirit. 

Ask an Fmglish lawyiT, — his answer xvill 
also be, public .s[)irit : or if, under the name 
of reveiure or maliei*, he eoiiclndes enmity to 
have had its share, he requires, in many cases, 
no other ground for di-nii'^sing- the prosecu- 
tion: such is the simplicity of English law'- 
yers, so profound thcii i^iiiorance of the causes 
and effects of Inimaii action'', and of the dif- 
ference between tlu' (‘.wcs m which the nature 
of the motive is mat'Mlal and discoveiable, 
and those in wdiieli it is irrelevant ajul iii- 
«ci idahle. 

Put the same qneslioii to 5i man to whom 
the spiiiigs of action are known, and the me- 
chanism of the hum. in mind f.imiliar, — he will 
s(‘oin to pretend to know what is not capable 
of being known. Tb' will .aiisvvta-, —desire of 
I gain, enmifv, imldie spirit ; — these motives 
(not to spcMk of casind ones) any one excln- 
siv elv, anv or all eoii)nnetiV(dv, and in anyone 
of tli(‘ whole assemblage of imaginable pro- 
portions- tin' proportions never the .same for 
two d.ivs or two boars togidber, nor under- 
stood, (»r s() nuieh as iiKpiir ed into, b} the in- 
dividual biinself. 

On this p.irt of tlu* ground of the evidence, 

I a work ix'pleti' with liistrnetioii would be a 
eoll(*e(ioM of eases ot nroseciitions for perjury; 
tjie e<is(s laiiged ii'ider head'? expressive of 
tlie ^bape ill whicli the I’.iLi'liood presented 
itsidf, as above, ddie mischief is obvious and 
indisputable, if there w(‘re any shape in wliich 
it could give itsedfa proniNcof impunity com- 
plete and sine. Atliist, the prosecutions, it 
seems n.ilural to snpiiose, confined themselves 
to soiiu* of tiu' grosser shapes. As human in- 
tidligence advance's, in this as in other 
lines, the field of piinislmient will naturally 
apfiio.ich nearer and nearer to a complete 
coincidence with the field of crime. 

llillierto I slionld expect to find falsehood 
in loto a miieh more frequent subject for a 
prosecution of this kind; than falsehood either 
ill qmtntitu or in qualih/. 

When the word falsehood is mentioned, 
the modifications that will be by far the most 
apt fo present themselves, are those ordinary 
ones which have been already mentioned ; viz. 
those in which tlie vehicle used for the coii- 
veyanee of it, is ordinary language, and in 
which falsehood, it tinctured with mendacity, 
and uttered under the sanction of an oath, is 
understood to come under the denomination 
of perjury. 

But language, verbal discourse, though the 
most common and convenient vehicle for the 

* The word rli/sloffisdc is employed by 31 r. 
Bcntham in the sense of vy(uprralive ; as opposed 
to cu^offisfic. 
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conveyance of ideas, is not the only one. Ac- 
cordingly, under tlie head of circumstantial 
evidence, it becomes necc^sal■y to add dr- 
jWitmcnty as a necessary supplement to lan- 
guage.'* 

To this head belong the following modili- 
caljons of faUehood, some ot which liave been 
already mentioned : — 

1. Graphical forgery Forgery in relation 

to written documents : the specie^-, of torgery 
most commonly under^^tood niider th.it name. 

2. Monetary forgeay. — Foigeiy in relation 
to the current com. 

3. Foigery in relation to e\ identiary niaik^ 
of ownership ; rr. tjr. landmaiks : the owner’s 
name upon hi-^ linen, or otlier goods. 

4. I'orgc'ry in I’elation to evidentiary' marks 
of authorshij) : c\. f/r the m.nks of a manu- 
taelurer or veiubn-, upon goods m.nie or sold 
by him. 

.5 Forgc'iy ot ituil t*videnee at l.irge : in 
particiilai, loig(M ’3 in ndationlo the tr<ie('s ot 
(lelinqueney, undiTits sc'verul inodilieations 

Th(' Romanists, and alter tliem the JOng- 
lish la wavers, in vome instances, lane ranked 
under the (*oinmoii gimeiieal appellation ot tin* 
cnmcit Jdlsi, forg('ry (at h'ast in soni * of tlu‘ 
above instanei's') wadi as perjury tals-'bood 
in this shape, as well as in tlie 

shape of ordinary discourse. ()t‘ immdaeityg 
except where, by tb(> sanction of an oatii, it 
has been made to leeeive the denomination 
of perjury, it lias not beim common to lake 
notice, (dtliei under that or any otliei name. 

CIIAPTEll IX. 

GENERAl. VIEW OF THE l’SY('H()I OniCAL CAU- 
SES OF COJIRLL TNESS AM) COM ELI. 1 EM ss, 

W ITH THEIR (’ON'rRAlHl s, IN( ORUE( I N1 s,s 

AND INCOMPEEil NEsS, IN ILSTIMONY. 

In a tolerably sutliciimt degree for the various 
pu!l)oses of life, — pi i\ <it(' and pulilic, domes- 
tic, eonimeieial, seientitn*, political, judicial, 
— is human testimony in general tound con- 
formable to the trutli of things. At the same 
time, in instanei's but tco numeioiis, it fails 
of being sq. The contormity lias its causes: 
the disconforniity lias its causes likewise. Tn 
a work on evidence, all those causes have a 
claim to notice. Where niisehief, as it is but 
too apt to be, is tlie result of such disconfor- 
inity,— (Icrept'dfi, false judgment, is the iiamc 
either of the mischief itself, or ot the proxi- 
mate cause of it. And for the prevention of 
this niiseliiet there is no other course so sure 
as that wdiieli ineliides the endeavour to avert 
it, by removing oi counteracting the operation 
of its causes. 

The inquiry into the causes ot trustworthi- 
ness and untiTist worthiness in evidence, will 
probably, without iniieh dithculty, beacknow- 

* See Book V. Circunislantial. 
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lodged to be an interesting pursuit : interest- 
ing not merely as a field of speculation, but 
with a view to practice. 

But when the mode of applying to prac- 
tice whatever information may be obtainable, 
comes upon the eaipet, oiiiiiions will not, at 
first view at lea'll, be alike uniform. 

The prai-ticalii^'cs, and the only uses, which 
prc'-ont themselves to my view as proper to be 
made of it, are as follow : — 

1. To put the legislator and the judge ns 
fully as po'^sible upon their guard against the 

e.iiisO'. ot imtrustw'orthiiiess. 

2. 4'o show how far and in what instances 
they are without, and how far within, the 
reach of remedy. 

3. In so far as they are within the reach 
of remedy', to<^)int out, under the name of 
the causes of tiustw'orthincss, wluit are the 
pioiper reuu'dics, and in what w'ay they may 
be employed to the best possible advantage : 
in siudi manner as to h'ave to the causes of 
iinti iistwoithiness as little intlmmee as pos- 
sible. 

'Jh) the above operations, wdiieh arc but 
endeavours, tlu; practice ol men of law, of 
judgn*^ and legislators, has not been content 
to confine itself : it lias taken a line ot con- 
duct presenting tlie idea ot gri’ati'r elfieacy ; 
viz. the excluding ti oni the fiuict ton of<i wit- 
iK'ss evi'ry individual iii wliosc (diaractcr or 
situation any niaik or symptom ot untrust- 
W'oi’tliincss lias presented itself. 

'Tlie light ill which the subject has pre- 
sented itselt to my \ie\v, has eompellod me to 
conclude that the idea of exclusion is alto- 
gether without foundation in reason and uti- 
lity : that, though it he employed by lawyers 
in all nations, no nations, in tins respect, are 
consistent with one another, nor any one 
consistent with itself: that the practice is 
not reasonable in any single instance: that 
it is iniseliievoLis in the exact degree in which 
it is extensive: that, if in any nation it had 
been consistently pursued, which however is 
impossible, it would long ago have given a 
comjilete impunity to every imaginable crime, 
and cut up society by the roots : that, in the 
minds of its authors, it has its scat, — as 
far as regards their intellects, — not in any 
comprehensive, hut in a w'onderfully narrow 
<*onception ot the springs of action, and the 
mechanism of the mind: — as far as regards 
their will, — -riot in attention and anxiety, 
as might be supposed, but in indolence, ne- 
gligence, and indifference. 

Nev( rtheless, as a system of law in which 
this supposed remedy has not been adopted, 
and to a greater or less extent employ ed, is 
perhaps nowhere to be found - as the body of 
prejudice to be put down is thus colossal — it 
ci,nriot but be perceived that he who under- 
takes to overthrow' it, cannot make his ground 
too sure. 
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For this purpose, and because the practice 
of exclusion has no better nor other cause 
than the observation that, in each instance, 
the testimony of the witness is exposed to 
the influence of some motivcy acting upon him 
in a sinister direction, and soliciting him to 
deviate from the path of truth, — it will be 
necessary to take a complete survey of the 
whole catalogue of motive's, to the action of 
which the will of man is exposed. It will 
thence be seen, that for tiie same reason for 
which, in the character of a witness, any one 
class of persons ought to lx* excluded, so 
ought every oilier: and that, in the characti'r 
of a preservative against mendacity, a consis- 
tent system of exclusion A\ould be no wu’ser a 
remedy, than an universal deluge, and williont 
an ark, would be against any^utlier vic(‘. 

By the same survey by wliicJi I he iiuroa- 
sonablencss of exclusion is thus indicated, 
the reasonableness of snspicioii will all along 
be brought to view: and if in this way it be | 
seen to fiilbl the double pin [lose of allbrding 
wholesome iiistniction, and guarding against 
pernicious error, the labour of travelling 
through it need the less be grudged. 

The application of the lights thus collected, 
to the subject of exclusion, will be the bii'-i- 
ness of a separate book. In the present book, 
lest the theoretical survey should in any of 
its points be suspected of being without use 
in practice, it seemed necessary to show tliat 
the practical question, as between exclusion 
and non-exclusion, is the cliief mark which 
it had in view ; and that the solution of that 
question was the chief of the objects to ^^hicll 
it owed its birth. 

To begin, then. The conforinity or dis- 
conformity of the testimony of a witness to 
the truth of things, to tlie real state of the 
facts which constitute the subject-matter of 
his report, depends uiion the state of his men- 
tal faculties ; viz. partly upon the state of the 
intellectual, partly upon the state of the moial 
or volitional, department of his mind. 

Incorrectness and incompleteness in testi- 
mony have received different names, accord- 
ing as they are supposed to arise from causes 
the seat of which is in the intellect, or from 
causes the scat of which is in the will. 

By the supposition, the picture is in some 
respect or other discoiiforniable to tbe origi- 
nal. Is the witness completely iincoiiscions 
of the disconformity ? the cai^se of it is to be 
found in his intellectual faculties merely : his 
will has no share in the production of it : the 
falsehood was not on his part a wilful one. 
Is he conscious of the disconformity ? the 
cause of it is to be found in tbe state of his 
volitional faculty. 

But for an act of his will, that picture 
which his understanding had represented fo 
him as false, would not have been exhibited 
by him as true. The falsehood is therefore. 


' in this rc.spect properly, as in ordinary dis- 
course it is familiarily, spoken of as a wilful 
one. 

In this latter case, and this alone, the 
falsehood in the language of Roman law is 
said to be accompanied with dvlus ; i. e. de- 
ceit, or at any rate the intention to produce 
deception — to deceive : with dolus ; as also 
with vuda fides inexju-essive term, the 
iinpoit ot winch has been [)laccd out of doubt 
liy use, but of which the coimexion with iis 
import, and wdth its syiionyme, as abOAC, 
would not be very easy to make out.’* 

Dolus remains [){*en1iar to the Koinaiiists. 
mala fdes, not to speak of its negative bojia 
fnlts^ has bt'cn borrowed from them, and been 
adopted by English lawyers. Of both of 
thoin Ihe use has Ix'cn extended, from erimes 
oflalsehood, to all other crimes; from delin- 
quency by false testimony, to deliiiqueiiey 
in every other modi'. 

The iiitclleetal laculties concerned in tes- 
timony may be eompiised tinder tour heads: 
perception, judgment, memory, expression; 
under the latter hi'ing included, the use of 
tlie corporeal faculties in respect of the sen- 
sible signs, audilile or visible, by means of 
which tlie expression is performed. 

'Will'll, witli reference to the matter of 
faet wdiich is or ought to be the subject of 
repoit, these four faculties are all ol them in 
a .sound and perfect state, free from infirmity, 
— eorreetness and eompleteriess on the part 
of the testimony, so far as dependc upon the 
state of the intellectual compartment of the 
deponent’s nnnd, are the result : when in 
any one of them infirmity or dcfieieney has 
place, incorrectness or iiu'oinpleteness on the 
part of the testimony is liable to be the con- 
seijuenee : nor, so far as depends upon the 
slate of the intellectual part of the witness's 
flame, can these defects in Iws testimony be 
referable, either of them, to any other cause. 

'J'o present a more particular view of the 
ways in which an infirmity or weakness of 
which these several faculties are respectively 
the seats, produces, or contributes to produce, 
in the testimony of a witness, one or other 
of these defects, w’ill be tlie business of the 
next chapter. 

The moral faculties concerned may be com- 
prised under two heads; viz. veracity and at- 
te^ilion: adding, or iiicliiding, their respective 
opposites or negations, viz. mendacity, and 
temeiity, or negligence : temerity being prin- 
cipally displayed by action, i. e. by utterance ; 
negligence, by forbearance, i. e. by silence. 

Veracity has place, in so far as it is the 
will, the wish, the desire, the endeavour, of 
the witness, that his testimony, and the con- 
clusions drawn from it, be conformable to 
the real state of the case. 

• Forwn/n /Wc.v, say, perhaph, insincerity ; lor 
bona Jides^ siiiceiity. 
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Mendacity has place, in so far as it is the 
uill, the wish, the desire, the endeavour, of 
the witness, that his testimony, or the con- 
clusions dravvTi from it, be in any respect un- 
conformable to the real state of the case. 

As the will can scarcely exert itself, at 
least with any considerable degree ot vigour, 
but the intellectual faculty must, in a more 
or less considerable degree, lu* impressed with 
a consciousness of the exertion so made b> 
the moral faculty ; hence falsehood, when in 
this way wilful, is generally, and in a man- 
ner of course, in the mind of the witness, 
accompanied with self-consciousness — with a 
consciousness of its own exi'^tence. The two 
expressions, wi/ful falsehood and se/f-ronttrioits 
falsehood, become thus interconvertible and 
nearly synonymous. 

Verity has place, in so tar as — whatsoever 
be the state of the will, of the volitional 
or moral faculty of the witness, on the occa- 
sion in question, — the leport made by him 
concerning them, in*and by his tc'^timony, is 
conformable to the real state ot tin* case. 

Falsehood, or iather/u/s//y (the word being 
used without reteremee to veracity or men- 
dacity,) has place in so tar as — vvhatsoevi'r 
on the part of the vvitne''S be the state ot his 
will, in relation to the matters of fact in 
question — his testimony fails ot being con- 
formable to the real state of the case.* 

Be the attention of the witness, ever so 
closely applied to the subject, or ever so 
anxiously occupied in giving a correct and 

• A state of things not fre(iueutly cxeniplititd, 
but by no means incapable of being exenqddled, 
is, when a witness, wishing and endeavouring to 
render his testimony in this or that respect dis- 
conformable to the truth of the ca.se, and even 
believing himself to be so doing, renders it not- 
withstanding, and in the very same respects, con- 
formable. 

In this case, his will is in the same vicious state 
as in case of mendacity ; and yet neither falsity, 
nor consequently mendacity, is the result. 

In the system of ethics or moral philosophy 
taught in some of the English scliools, a distinc- 
tion is taken between logical and ethical false- 
hood. By logical falsehood is meant falsehood in 
general, whether referable to the case of menda- 
city, as above described, or not: by ethical false- 
hood is denoted mendacity, as above described. 

But, for the Cfise wheie, as above, falsehood 
being intended, truth is notwithstanding the re- 
sult, the nomenclature of that system furnishes 
not any appellative; unless ethical falsehood, 
unaccompanied by logical, be taken for that ap- 
pellative. 

Of him who, meaning and thinking to utter a 
falsehood, speaks truth notwithstanding, the act 
may be considered as an attempt, though an abor- 
tive attempt, to commit mendacity : anu in respect 
of consequences — mischievous consequences, the 
relation of the inchoate offence to the consummate 
offence is the same in the instance of this, as in 
the instance of any other offence, and with equal 
propriety is susceptible of having punishment 
attached to it. 
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complete expression to the facts, the image 
of vv’hich is presented by his memory^ — falsity 
on the part of his testimony may in any de- 
gree happen to be the result ; ex. gr. owing 
to some infirmity in one or other of the four 
branches above meiLtioned of the intellectual 
faculty. 

But where, nicndaeity liaviiig no place, 
falsity has place notwithstanding, it has tre- 
qiieiitly for its cause a deficiency in respect 
of that due measure of attention, by which, 
had it been, as but for his default it might 
have, been, present, the picture given of the 
fact ])y his testimony would have been ren- 
dered more iienily resembling to the original 

to the real st.itc of the ease. 

The witness has iitt ('red vv lint w^as untrue; 
hut he was not «v^ire of its Ix'ing so. Was 
he in any such situation as called upon him, 
in regard to justice, before he imdeitook to 
give the picture in question, to take measures 
tor assuring him''elf of the correctness of it, 
— siu'h me.isiires as, had he taken them, 
would have saved liiin from falling into the 
ern^r, andi^aused liiin either to liave declared 
his inability to give any picture of the trans- 
action, or if he gave any picture, to give a 
tiucoiie ? It he was, his testimony, though 
free from tlu' blame of insincerity, is not con- 
sidered as frei’ from Idanie altogether. In 
resiieet of the judgment, the erroneous judg- 
ment, thus foimed and expressed by him, — 
that judgment being, for want of that at- 
tention which he might have bestowed and 
ought to have bestowed upon it, an erroneous 
one, — blame, viz. the blame of temerity — 
rashness, is imputed to him, and to such his 
testimony, f 

III case of falsehood, there is yet another 
state of the mind vvliieh requiri's notice. In 
English, the word bias is employed for the 
ex[)ression of it : it is the state w'hieli a man 
is in, when he is said to have a bias upon his 
mind. The causes of bias cannot he under- 
stood any further than as the causes of riii'ii- 
daeity are understood. But to understand it, 
viz. by means of its relation to mendacity, — 
for the present, nothing further is neeesary 
than to understand, that mendacity has con- 
stantly for its cause some one or more motives 
(motives acting upon the will in a sinister 
direction — in a direction tending, in matters 

•f In the language of the Romanists, culpa and 
tementas. These terms, however, are scarcely so 
much in use with reference to falsehood, an in- 
strument in the hands of delinquency in general, 
as with reference to this or that particular species 
of delinquency. English lawyers have scarce got 
to the length of this distinction : with reference 
to delinquency in general, not with any approach 
to uniformity: with reference to the offence of 
false testimony, not at all. In a prosecution for 
])erjtry, mendacity in judicial testimony delivered 
upon oath, they know of no medium between self- 
criminative consciousness and innocence. 
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of testimony, to produce mendacity,) and that 
bias is produced !)y the action of these same 
causes. 

Bias, then, is a tendency to falsehood in 
testimony, jjroduced by the same cau'<es as 
those by wliieh mendacity is produced -a 
tendency, winch, evcni when reduced to act, is 
not accompanied with that sclf-crimin.iti\ e 
consciousness which is of the C'^sencii of men- 
dacity, and which distin;<iiishes it troin nn- 
mendacious falsehood, accompanied or not 
accompanied by temeril v. The mind of 'J'itiiis 
is under a bias: his situation ('xposes Inm to 
the action of some molive by winch li(‘ is 
iir/^ed to d(?part liom the Ihie of tiuth. He 
resists the impulse, or yields to it ; lie ad- 
heres to the line of trut^, or deviali's from 
it : but, if he (hwiates, he f’. not conscious ot 
his dom^ so; it is not his w'ill, his intention, 
so to deviate: the falsehood, it there be any 
in his testimony, is not a \\ilful one. 

When the tendency pioduci'd by bias is 
reduced into act, by tlie supfiosition there is 
no mendacity in the case, though the (dfect 
is produc('d by the act ion of a cause of the 
same nature as those by which mendacity is 
a()t to bo produced. Is there, oris there not, 
frmcrtft/ ^ The ainaer is not easy: nor hap- 
pily very inateiial. Men in gemu’al are not 
.so indulgent as to be thus nice. If the tes- 
timony of Titius IS s('en to be (“\poscd to any 
of the causes of ineiidacitv, and fal-ehood in 
any respect is understood to have been the 
result, such fal^cdiood will not ordinarily be 
understood to be exiunpt tiom blame. The 
best that can easily hafipcm to it, is to be un- 
derstood as accompanied by tenuu-ity : most 
men w^ould be apt to refer it to mendacity, 
W'ithout staving to think of bia^ 

Bias, being thus lU'arly related to menda- 
city, will require little separate mention to 
he made of it : having the same causes, it 
has, when it has any clfect, the same effects; 
and (wdth the exce[)lion of punishment, pu- 
ni-'lnnent applied in a diri'^t way by appoint- 
ment of law) presents a demand for the same 
remedies. 


CHAPTER X. 

OF THE INTI M.l't TIIAL CAUSES OF CORRECT- 
NESS AND COMFUE'I ENESS IN TESlIMONY, 
WITH THEIR OPPOSITES. 

0 

When a statement given of a matter of fact 
is an exact picture of it — agrees w ith it in all 
points, it is then correct, and as correct as it 
can be : when it fails of coinciding with it in 
any point, in proportion to the degree of such 
failure it is incorrect. Correctness, properly 
speaking, is not susceptible of degrees : what- 
ever degrees there are in the scale, ara' de- 
grees of incorrectness. 

A statement which, without any intention 


on the pait of the testifier to depart from the 
truth, is incoiTCct in any respect, may, as al- 
ready observed, be either false in toto, or false 
only in cireumstanee. When it is false in toto 

when tlie picture w'liich it exhibits has not 

for it^ original any real fact whatever, or any 
feature or circum>tanee of any fact, — it is in 
tliaf ca-e 1 }m‘ iner( work of the imagination: 
of which afterwards. When it is false only in 

circuuwtaiice wduui, though it departs from 

the oiiginal in some points, it has an original 
fiom whence it w a- taken. — tlie cause of the 
(lepartme lie's, in this case, in one or more of 
the intellectual faculties - percctition, judg- 
ment, meiiioiy, (»r c\[)ression — eiuimeraLed 
above. 

In the ease of perception, where sight was 
the sense thiougli tin' medium of wdiich the 
cognizance of tlic fact was obtained, the light 
ill w'hi(‘h the ohji'ci was placed may have 
been faint; ora part of it only, and not a 
snnicient part, may on. tliat occasion have 
presented itself to his eye. 

In the case ot hcarinu, in like iimnner, the 
sounds which leuclu'd Ins ear m;iy have been 
taint ; or, of tliO'C whii'li on that occasion 
were prodiu'cd liy tlu* s(U)orous body, parts 
only, and those bioki'ii and jiitei rupted, reach- 
ed Ids ear : in the ca^(' of words spoken, the 
voice of the sjx'aki'r may have Ix'en faint, the 
distance at which he stood considi'rable, and, 
flora one cause or the other, of the W'ords 
of which the discourse wais composed, some 
excited, soim' faih'd of exciting, a distinct 
p('rce()tion. And so on throu.gh the less in- 
structive and less constantly activ e senses — 
the touch, the smell, the taste. 

So intimate is the connexion between the 
two phenonn'iia, — the pi'rccption, the im- 
pression made on the oigan of sense, — and 
the act of the judgment performed in conse- 
([uenee, the inti'renec drawn from the im- 
pression, the inference made by the judgment- 
in relation to the supposed cause of it ; so 
prodigious is the rajiidity with which, in most 
instances, the consequent judgment succeeds 
to the antecedent perception ;* that, by him 
who lias not by some s[)('cial motive been led 
to the making of the analysis, the distinction 
will he apt to pass unperceived. 

Among the topics of disputation, which, 
having been handed down from past ages, are 
agitated, or used at least to be agitated, iii 

* Conceive a song, sung by a female to her 
liarpsichord, with a bar in it composed of demi- 
semiquavers, or other notes exjiressive of the 
quickest time : suppose her to play and sing from 
the score, playing constantly either three or four 
parts at once, and singing at the same time a 
fourth or fifth : not one of these notes, the pro- 
duction of which has not been preceded by an act 
of vision, a perception of the musical character, 
and a judgment declarative of its cause and signi- 
fication, its rela'ion to the rest of the notes in tonf 
and time, tS^c. 



251 


Ch. X.] INTELLECTUAL CAUSES OF CORRECTNESS, &c. 


the logical schools at the English universi- 
ties, one is, the question whether sense is or 
is not capable of being deceived ? To give a 
just answer to this question, the process con- 
veyed to the mind by the words sense, sen- 
sation, requires to be decomposed as above. 
Deception is an attribute of the judgment 
only : to have been decei\ ed, is to have passed 
an erroneous judgment, a judgment more or 
less disagreeing with tlie fact. So far, then, 
as judgment is not (‘oncerned in seination, 
sensation is not capable of being deceived : 
so hn* as judgnnmt is eoiicenied in scMisation, 
sensation is callable of bi'ing deceived. An 
iinpreS'^ion either has lieen received, or it 
has not: if it has, tlu're is no deception in 
that case ; if it has not, luntlier is there* any 
deception in that case, bbie impie'^'l«m i-,, 
in case of sight, tlit* soi’t ol si'ii-.ition pio- 
ducedby the striking of rav -> of ligdit an arced 
in a certai.i order upon the retina ; in ca'^c ot 
liearing, the sort of tc'eling [uodiieed hy the 
vibration given to* the air liy the soaoioiis 
body, and fiom the air coninuinieated to tlie 
auditory rierv e.* 

When the judgment has lieen rendered er- 
roneous hy want of attention, and that (h'ti'ct 
of attention has been piodneed hy w.int^ot 
interest — that is, ofmotive --this modifici- 
tion of the eanse of en or in testimony is to bi* 
considered umh'r the head of moral, not ol j 
intellectual, causes. I 

Perception may have hci'ii rcndi'rcd f.iini 
or indistincf by old age : uttention may leave 
been rendered iiidilfeiciit, indgnu'nt luntv, 
negligent, and erioneoiis, by w<mt ol kiiovv- 
ledL’C, general or particuhn, absolute or le- 
lative — the fruit ol relative expeimnee. ob- 
servation, information, and meditation. Want 

** When, by the extrusion of the pictenntu- 
rally opaipic liuniour of the eye, a ])eison born 
blind has received his sight at an age somewhat 
advanced, .it a time when the judgment, so tar as 
it has had ground to exercise itself u]>on, ii.is been 

matured all ob jects have at fiist appeared to he 

equally near. The ])ictiire p.iinted on the retina 
cannot in this case have been different tiom wbat 
it would have been in the case of a ])erson of the 
same age, by whom the <ait of seeing h.id been 
acquiieil in the usual gradu il manner. It has 
been the judgment, then, and not sensation, that 
has in tins case been in fault. It is only hy de- 
grees, by incessant exercise of the judgment, by 
comparing the sensation produced by an object at 
a less distance with the sensation jiroduced by the 
same object at a greater distance, that the judg- 
ment has learnt, with that variable degree of ac- 
curacy which belongs to the human judmnent in 
such cases, the art of pl.acing objects at their pro- 
per distances. 

A sensation similar to that urodiiced by rays of 
light, may be produced by a different cause: for 
instance, a slight blow when the eyes are shut, or 
a galvanic stream. But though the judgment 
pronounces the cause of the sensation to be dif- 
ferent in the two cases, the sensation itself is the 
same. 


of rchitivo knowledge may be indicated by 
condition in lifi*, by immaturity of age, and 
by insanity. FaLe opinion, a still more power- 
ful cause of ineorriM’tness than simple igno- 
rance, may he iiidieated in some instances by 
the like marks. 

Where the elieini-;t and the physician see a 
dangerous poison, the kitehen-niaid may see 
nothing more than an immatennl Haw in one 
of lier pans ; the cook may bcdiold an innocent 
means of recommending herself to the palate 
throiigli the medium of the eye. 

Where the botanist s^es a rare, and perhaps 
new', plant, tin* husbandman sees a w'ced; 
where the miu.'r.ilogist s(‘es a new ore, preg- 
nant wiih some new metal, the labourer sees 
a limi|) of dirt, not distiiiguisliable from the 
icst, unless it Why hi'ing lieavier and more 
tioiibh'soine. The same distinction may Ik? 
pursued through llu* whole field of social oc- 
eiipalion, and tluough evei y vv.ilk of science. 

Under are meluiled nhonj and /«- 

narj/ : the toniu'r a [leimanent disorder, and 
thence indicated by permanent marks ; the 
otlier an oeiasional one: the tormer, therc- 
foie, [)res(Mitnig itselt with greater certainty 
to the eognuanee of tlu* judge. Lunacy does 
not so mueli weaki'ii the judging faculty, as 
distill I) and delude it witli false opinions, the 
piodiiet ot the imagination ; and tlnis helonga 
to an ensuing liead. In both shapes, insanity 
may differ from itself in strength, hy an infi- 
nity of shades -- few, if any, distinguishable 
hy any exact eiiterion, or measurable by any 
appiieaiile scale. 

Another intidleetual cause of incorrectness 
j in human testimony, is failure of memory. 
A lailure of this sort may have had for its 
cause, either sonic original faintness or indis- 
tiiH'tness in tlie act or acts of perception, as 
above described, or else tlie lapse of time—- 
tlie length of the interval between the point 
of time at which the fact [ireseiited itself to 
the eoneeption of the witness, jind the point 
of time at whid^it liappens to liim to exhibit 
his statement of it for the information of the 
judge. 

From the weakness of flu* ini’inory may 
result two diffi'reiit, and in some respects 
opposite, elFeets : noii-recolleidioii, and false 
reeol lection. 

Though the rorrertness of th.e conception 
entertained of tlu' fact admits of no gradations 
upwards, yet thi*s is not the ea^e with regard 
to the virardi/ of it — the quality on which 
its correctness at any subsequent and widely 
distant point of time so materially depends. 
Perfect correctness of conception may be 
stated as a result more usual, more ordinary, 
perhaps, than any degree of incorrectness: 
but were it possible to determine the most 
ordinary degree of vivacity, we should find 
as many gradations above that mark, perhapus, 
as below it. The highest point in it might 
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be described as being imiiicdiatoly below that 
at which a morbid suspension of the sensitive 
faculty, or a morbid disturbance of the rea- 
soning faculty — insanity, in a word, transient 
or permanent — would ensue. 

importance in the fact, as above described, 
is the quality with which the degree of this 
vivacity will have been connected. This, 
like the vivacity which is its effect, will be 
susceptible of all manner of degrees — abov'e, 
as well as below, the middle mark. There 
are soini' facts (and such arc the infinite ma- 
jority of the whole iminherof t.u’ts observed,) 
so unimportant as to be capable of escMping 
out of any man’s memory tb(‘ next minute 
after that in which tlic pereeption of them 
has taken place: there nr^ ()*ln‘rs,, ot wliich 
the iinportance, cither ab'^oiute or relative, 
with regard to tin' iiuli vidu il, is so great, 
that, unless on the su[)[)()siti()ii of an almost 
total decay of the faeiiUy, through old age 
or disease, it will not be credible that the 
picture of them should have been etlaecd out 
of his memory by any length of time. 

As importance may rise to any degree in 
the scale above the middle, so any degree of 
faintness that might have been produced by 
etaleness, may have been eompensatiMl for by 
importance. 

The iniportaneo of the fact may be (utlier 
intrinsic, or in the way of association merely ; 
viz. in respect of the property it has aeipiired 
by the influence of the principle of association, 
of calling up and presenting to the nmid, the 
i4ea of some other fact, which has an impor- 
tance of its own. A drop of blood observinl 
in a particular (^laee may seive to indicate a 
murder: a kiiite of a parlieular apiiearams', 
found in a particular place, may serve to 
indicate the jicrson of the mniderer Con- 
nected in the mind of a percipient witness 
witli the idea of that atrocious crime, these 
eireumstaiiees will possess the degree of im- 
portance due to thci.a : their apparent impor- 
tance will, in his mind, stand uii a hwel wilh 
their real importance. Taken separately, and 
without any such connexion, their apparent 
importance would have been as nothing ; and 
no sooner had they found their way into the 
conception, than they would have made their 
escape out of tlie memory. In a butcher’s 
shop, neither the knife nor the blood — neither 
a few drops of it nor a whole puddle, would 
have attracted the slight estMiotiee. 

Oblivion — forgetfulness — is not the only 
failing of which the memory is susceptible: 
erroneous recollection is another. Without 
any the least false consciousness as to any 
point whatever — ^vithout any intention or de- 
sire of departing in any point from the strict 
line of truth — a supposed recollection may be 
false, not only in quantity, quality, or otCier 
circumstance, but oven in toto. I can speak 
from experience. Recollection false even in 
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toto is what it has every now and then hap- 
pened to me to detect myself in. I should 
expect to find this to he the case more or less 
with everyboily. I speak ot recollections 
devoid of all iinportance, and the expression 
of which has never gone forth, nor been in- 
tended to go forth, out of my own breast : 
and in respect of M'hich, all inducoinents to 
mendacity, all causes of bias, have conse- 
quently been out of the question. 

One ciremmtanee, however, has been com- 
mon (if in tliis instance too I do not misrecol- 
leet) to all tlu'^e in^t.iiiees of inisreeollection 
and f.ilse reeolh'ction : the image of the sup- 
posed transaetionhas been faint and dubious. 
It bus been deduced, it were, in the way 
of inference, from <ome real and better recol- 
lected farts, wdneb have operated as eviden- 
tiary facts Avith relation to these false ones. 
It might he regarded as the work of the ima- 
gination, were it not for its having a distinct 
and solid ground to rest upon in the truth of 
things. 

A proof of the tlilTerenee has been afforded, 
wh(*n, for the jiurpose of conlirmirig or dis- 
eontirming the truth of a dubious recollection 
of tliis sort, I Iiave eommiiiiieatcd it to some 
other perMin, whose opportunities of obser- 
vation or means of judgment have appeared 
to render him more or less qualified to help 
me out. By his recollection or opinion, my 
own supposed rceoUeetioii has been influenced. 
Supposing Ins persuasion to a certain degree 
strong, it has determined mine : my supposed 
recollection has appeared true or false to me, 
according as it has appe^ared true or false to 
him. 

On the otlu'r hand, when the recollection 
the internal evidence, is clear and strong to 
a certain degnu', there is no room left for 
any such e.\ternal evidence to operate. To 
every man, recollections must present them- 
selves in multitudes — recollections even of 
the most ancient tacts, against which the evi- 
dence of all nmiikiiid would not predominate 
in his breast. 

A rceolleetion which is false in circiim- 
sfanee only, may be so, either by being super- 
added to such parts of the recollection as 
are true, or substituted to one or more of 
them. The case of substitution, though the 
more natural and usual case, is in its desciip- 
tioii the least simple. It is resolvable into 
the two opposite modes of falsehood, oblitera- 
tive and fabiicative : a true part of the scene, 
as it once stood painted, is rubbed out, and 
a false object painted in the room of it. 

A recollection false in toto, is as easy to 
describe and conceive as a recollection false 
in circumstance. It, however, scarcely ad- 
mits of being realized. Recollection, if it be 
recollection, must have had some ground, 
how narrow soever, in the truth of things, 
to serve us a foundation for the conception 
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of the false facts. Take away this portion of 
the true ground, the picture is the w'o' k, not 
in any respect of the recollection, but of the 
imagination merely. The original picture is 
completely rubbed out by the hand of obli- 
vion ; and fancy has painted a picture of an- 
other imaginary fact in the place of it. 

There are tw'o causes, by the influence of 
which memory may be refreshed, and by that 
means rendered, at the time of deposition, 
more vivid than, by reason of the joint in- 
fluence of the importance of the fact and the 
ancientness of it, it would otherwise be. 

One is, intermediate statements ; by which 
are supposed, intermediate recollections. The 
oftener a man has had to give an account of 
a fact, the less likely he is to have forgotten 
it, or in any point misreinembered it. If in 
WTiting, the refreshing touch will naturally 
have been so much the stronger ; inasmuch as 
the committing of a statement of any kind to 
writing, calls forth .unavoidably a greater de- 
gree of attention than the exhibition of it viva 
voce in the way of ordinary conversation. 

Another is, fresh incidents — perception 
of fresh incidents, or receipt of any state- 
ment, oral or written, of any fresh incidents 

— connected in the way of association w'ith 
the fact in question. The sight of the spot 
where I have once met a fiiend, now far dis- 
tant, recalls a vi\ id recollection of the friend 
himself ; and not only of himself, but ot what 
passed between us in that [)hice. 

Of intermediate recollections wbu^li have 
not been productive of any fresh statement 

— of mere intransitive recollections, w'hich 
have never, through the medium of either 
the tongue or the pen of the wutne^s, made 
their way out of his mind — the effect, though 
not equal in degree, will of course be of the 
same kind. By recollection, even of this 
silent sort, the picture cannot but have re- 
ceived a degree of refreshment — a degree the 
more considerable, the oftener this mental 
operation has been repeated. The circum- 
btance is here mentioned, lest the conception 
given of the sulqect should be incomplete : but 
in practice, no application can be made of it. 

When the memory of a*witne>s, wdiose 
testimony is exhibited in a court of justice, 
is known to have been refreshed, this cir- 
cumstance will naturally have a considerable 
influence on the degree of persuasion pro- 
duced by his evidence. If the agreement 
between the two statements be substantially 
complete, the persuasive force of the evidence 
may in this way receive considerable increase. 
If there be any material variance, it will ]>e 
a sign that, in one or the other of the two 
statements — the judicial, and the prior non- 
judicial one — there must have been a tincture 
of incorrectness, accompanied or not by men- 
dacity, as the case may be. And the stronger 
the degree of refreshment, the less likely the 


incorrectness to have been unaccompanied by 
consciousricss. 

The last of the causes of incorrectness in 
evidence, above enumerated, is inaptitude of 
e\j)ression. The picture of the fact, as painted 
in the memory of the witness at the time of 
deposition, may be ever so correct ; yet if 
the copy exhibited by the words and other 
signs employed by him for the expression of 
it be otherwise than correct, such accordingly 
will be his evidence. By an infelicity in the 
expression, the fruit of the most correct per- 
ception, and tlie most retentive memory, may 
be rendered abortive.'* 

On com[)aring the aberration liable to be 
produced by inaptness of expression, with 
the abei ration pr^'ducible by non-recollcctio’ 
or false recollecfion, the following differences 
appear discernible 

Tile aberration by expression seems liable 
to be more wide than the aberration of the 
memory. It is cajiable of giving to the evi- 
d(‘nce a purport even directly opposite to the 
true one. The reason is, that a recollection, 
however false, if it be not false in tola, will, 
in some feature of it, be conformable to the 
truth : and the improbability of a recollection 
false in ioto has already been exhibited. Re- 
collection (as contradistinguished from mere 
im.igination,) having its basis in truth, can 
scarcely be removed from that basis altoge- 
ther. Expression, on the otluT hand, has no 
necessary tie by wdiich the words are confined 
to any degrei' of conformity with the ideas they 
W’ere intended to represimt. The aberration 
is capable in this case of being so complete, 
that the fact, as actually expressed, may be 


* In the history of French jurisprudence, a 
case, it is said, may be found, in which inaccu- 
racy of expression cost a man his life. A witness 
having been examined in the ])resence of the de- 
fendant, and ha\ing been asked whether he was 
the person by wliom the act was done, which 
he had seen done, answered in the negative. 

Blessed be Got?!” exclaims the defendant — 
‘‘ here is a man — qui ne m'a pas reconnu — 
•who has not recognised me.” M^hat he should 
have said — what he would have said, had he 
given a just expression to what he meant, was — 
“ Here is a man qui a reconnu que ce ri'itoit 
pas moi — who has recognised, declared, that it 
was not I.” — Sec Voltaire, "‘Essai sur les Proba- 
bilitds en fait de Justice, Politique,” tom. ii. 

Entire provinces, and even nations, have been 
taxed by a commcfli opinion with a sort of ende- 
midl inaccuracy of expression. Nations the most 
distinguished for talent and genius, may be re- 
ferred to as examples: and, in the case of these 
nations, inaccuracy of testimony has been in an 
equal degree the subject of remark. Of this in- 
accuracy, supposing it to be real, the state of the 
moral faculties appears commonly to h ive been 
looked to as the principal, if not the only, cause: 
buudn the prodm tion of the effect, there seems 
little reason to doubt but that the stite of the 
intellectual faculties may have possessed a consi* 
derable share. 
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the exact opposite of the fact as intended to 
oe expressed. In the English language, two 
negatives, in correct and polished language, 
are equivalent to an ullirinative : in the lan- 
guage of the illiterate classes, they amount 
frequently to no moie than a negative In 
the French tongue, negative is added to ne- 
gative, on n>any oeca^ion^, without reversing 
the proposition, in the language of all clas^c«,. 

On the other hand, an aberiatioii ausing 
from this cause does not api)ear to be alto- 
gether so natur.il, or likely to be so frequent, 
as an aberration arising tioni wasikness of 
memory: at lenst, not to such a degree as to 
have any coiij^ideiable effect on the persu.i- 
aion of the judge. The reason is, that if tlie 
aberration be ap|);irent, i^will naturally r.*- 
ceivc corrcctioji froin the rewiarks and rpio- 
tions tliat in each case may be exnectcd fioin 
the judge; whereas a defect of re(‘ollcction 
is little capable of receiving any such assist- 
ance. 

In this respect it stands on a differemt foot- 
ing, according to the form in which the tes- 
timony is presented to the judge — according 
as it is exhibited in wnfiiig, or vn. i vocc. 
Exhibited in writing, it is less (‘xpo^ed to be 
incorrect in point of expicssion, on aeeount 
of the assistanec it will naturally receive from 
the hands of the professional assistant ol the 
nart) whose evidenec it is, it a lit igant party, * 
or by whom the evidence was called foi .f 
but in this case it has no eliance of receiving 
'•oiTeetion from the judg(‘. Exliibiti'd vtv i 
vote, it is mueli moie exposed to be ineoiK-et 
at fir.st utterance, but lias the advantagi* of 
being open to correction fiom the judgi; ; viz. 
either from the judge immediatidy, or, under 
his authority, trom the piofcssional as>i''(aiit 
of one or other of the parties. 

Incorreetness frointhis source, in the eonr-.c 
of a vtvd voce examination, can, therefore, 
seldom take jilace in any very essential eir- 
eiimstanee, without some degiee of hlame on 
the part of the judge ; iior^*oii that and other 
accouiit.s, without some degree of blame on 
the part of the system of procedure. J 

In the case of viva vocc examination, ti- 
midity is, perhaps, the most frequent cause 
of incorrectness in the expression. Of this 
timitbty, the causes of a liiglier order are 
principally to be found in inferiority in respect 
of rank, sex, and ago. The degree of it is of 
course susceptible of an intlnity of gradations, 
according to the idiosyncrasy of the indivi- 
Ovtal. The highest gradations wdll be found 
in the case where it has sex for its cause ; 
especially when that cause is combined with 
that which results from age. It will be iii- 

* As in case of an answer in equity, under the 
English law. ^ 

*f As in the case of an affidavit, for or against 
a motion for an information or attachment. 

See Book III. Extractioru 


tluenced in a very consideralde degree by the 
degree of intercourse which a person has had 
with thewoild; by the number of persons 
whom he ha^ been in the habit of living with, 

u circninstaiice of xvliicli the inlliience i.s 

perhaps greater in this case than that of ranA, 
But though '^endhility of this kind, derived 
trinn w'caiines^ of sex, iinmatuiity of age, in- 
feriorit V ol i .mk or ot social intercourse, bears, 
with retcreiicc to tlu' plienonunion iinpiestion, 
j the relation of caii^e to effect ; it W'ould he 
■ an ahu‘>e of logic to state the elfeet in those 
I cMsi-s, as lunnmg in any regul.ir proportion 
with the degice of lire c<ms( . In tJie teniale 
sex, it wall aUo be naturally inlluenced by 
condition in life, in ri’sjieet ot matrimony. 
'Fbe ‘‘Oit of person likely to be alfected in 
the highest degree fioni tire joint inlbii'iiee of 
all tlio'^e c.uises, is probaldy an unmarried 
female, about the age of puberty, and a fe^y 
years afterwards. ' 

'rimidity, niron a closer view, will lie found 
to be, on this ocea'-loii, neillier moie nor less 
I Ilian jin ext i aordiiiary degiet' of sensibility to 
the foiee of the three tutelary sensations, as 
applying tliemsel ves in this instance: viz. the 
moral, the jiolitieal, and the leligious; but 
moie O'-peiaally the moral. || 

Thiv timidity will Ire mllueneed in a con- 
sideiiible degree Iry tire irublieity of the ex- 
amination : and till' erior, which is but too 
a[)t to ali'^o from Ibis source, is among the 
ineonveiiii nees whieli require to be set in the 
se.de against tire still irrepondeiating advan- 
tages whieli will Ire ^eeii to lesult from that 
eardm.il '•.(MMirit*} tor trntli. 

An iiiti'lh'etual cause of incorrectness in 
tesinnoii} , not yel biouglit to view, and wdiirdi 
eituld not he eiiunnMated among tire causes 
which iipply to <*oi 1 eel nes^ and ineovi cf'tness, 
Ireeause it is a[)jrlieai)le to lire latter alone, 
is the miagiri.ilion, takriig the place of recol 
leetKiii. 

In we.ik and uiidiseeniing minds, the simple 
id('a, the iiu're eiriieeptipn, of an object, be it 
substance oi event, matter at rest or matter 
111 motion, may come to be but faintly discri- 
minated fiom, may come e\eii !o be eoiifound- 
ed with, till' belief of its existence. At this 
moment, I have in my mind tbiee ideas: one 
ot a billot pure sand, another of a hill of pure 
gold, a third of a hill composed of gravel, 
chalk, and Hints, with a miscellaneous inter- 
mixture of animal and vegetable remains. The 
idea of the golden hill is as vivid, as well as 
distinct, ill iny mind, as that of the sand hnl ; 
it is more so than that of the composite hill. 
But to the idea of the composite hill, as well 
as of the sand hill, is annexed an act of the 
judgment, importing belief — the belief which 
I am hereby expressing, of the existence of 
hills — an indeterminate number of hills, of that 

II See the next Chapter for the explanation of 
these terms. 
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sort, — a belief, the expression of which is a 
proposition to this effect : Sand hills exist in 
nature ; the idea I have of a sand hill has its 
archetype in nature. To the idea of the golden 
hill is annexed, likewise, a proposition ana- 
logous to the former, liut ot tlie opposite 
east : No hill of pure gold exists in nature -- 
of the idea 1 have of a golden lull, there is no 
archetype in nature. In a weak uneulti\«ited 
mind, this act of the jiidgnumt is soin'‘times 
parsed on any the slightest e\ idenee — on w hat, 
to a strongi'i* and more exercised mind, would 
seem no evidence. Put into the hands of a 
child of three years old, under the name, not 
of a story-hook, but of a hook of natural his- 
tory — a book ill which the existenci'ot gobhui 
hills is assumed, as well as tli.it ofs.iud hills, 
— the judgment of belief will, in his mind, 
as readily attach itself upon the existein'e of 
the OIK' sort of hill as upon that of 1h«‘ other. 
Show him at a little dist^mce a hill coxtned 
with grass, and tell Jiim that undcu the gra'-'> 
it is all solid gold, — and h't nobody in his 
hearing ever intimate any sustiicion to the 
contrary, — the belief of the existence of a 
golden hill may thencelbiwvard [irestmt itself 
to his mind as hi\ing been demonstiated to 
him by the evidence of his senses. 

Of the false lads presented to the imagina- 
tion, and at the same time piesent<‘d umh r 
the guise of real ones at the tinu', — the only 
ones the expeiience of which is common to 
everybody, are the facts presented in dix'ams. 
In infant minds, minds as vet hut little ex- 
ercised ill the art ol’ ap[)l\ mg attention to Ihe 
operations of tlie judgmem, the distinction 
between the state ot waking and the state of 
dreaming, between the waking and the (beam- 
ing thoughts, is for some time so faint as to 
be occasionally c\ aiiesceiit. In my eai 1\ elnld- 
hood, at a time wlieii 1 was just abh* to go 
up and down stairs alone, being at the top of 
the staircase, and having made a fahe step, 
it seemed tome that, instead of f'allnig head- 
long and rolling down the staiis, I fell m^sdf 
gently wafted, as it were, from top to bottom, 
and there landed safe, my feet not liaving come 
in contact vvith aii} thing tlie wliole time. 
At present 1 have no more dilficnlty in le- 
cognising these sensations to have presented 
themselves in a dream, th.m anybody else 
would have: hut I have all along preserved 
a distinct reeolleelion of a time, and a time 
of considerable duration, during which the 
imaginary scene was accompanied in my mind 
by a belief of its existence. To this recol- 
lection is siiperadded a recollection of my 
communicating to some person, but I forget 
whom, the relation of this incident, as an 
adventure not more extraordinary than true. 
Had a dream to this same effect been dreamt 
by Wesley, the recollection of it would pro- 
bably have remained numbered among his 
real recollections to the end of his life. In 


his journal are contained the histories of more 
than one adventure, in which the deviation 
from the laws of nature is little, if anything, 
ni(3re considerable. A text, which that in- 
cident used not imfreguently to rec’all to me, 
might, with the help of a \\ esley.m imagina- 
tion, have l)e< n un<dteiahly associated with 
the eoneened event : — “ He siiall give his 
.mgels charge o\er thec', to keep thee in all 
thy wavs, they sliall bear thee up in their 
haiuL, h‘st thou dash thy foot against a stone.’* 
Sindi wMs the passage in one of the songs of 
David,* as ipioted to his divine desi’endant 
by the dev it :f and although, among the at- 
Irihutes of that mysterious personage, he 
numhers that of being the faiher of //c.s', — 
for this time, a(. ayy rate, Ins (piotation was 
correct. An ail^el holding the favourite in- 
fant hv tlu' h.nid as it glided down the stair- 
case, might have adderl neither an unapt, nor 
an mmatinal, eml'clllslaucnt to the s(vnc. 

Thus lugitivi‘ and pi I'cai ions, in an un- 
formcMl mind, is tlic distmetion between the 
mcie eom*c[)tion of an object, and the belief 
ot its exisieiiee • tlius apt is the judgment, 
embracing and including the image, to he eon- 
founded with the image alone. In this sort 
of confusion vve may l»ehold a priiu’iple which 
not only took possi'ssjon of, hut contributed 
laigi'ly to llu' generation of a systcmi in, the 
mind of (ho sccjitical and sagacious llume. 
Jh'hct ot the existence of an object is, ac* 
coiding to him, neither more noi less than a 
certain degree of vivacity in the idea intro- 
duced l)y the ohji'ct into the mind. By what 
kind gt phc.lojtwtvr shall that degree of vi- 
vacity upon w hich belief attaches, be distin- 
gnislu'd from those fainter oiu s to wdiich no 
such act of the jin^gmcnt is annexed ? 

Bet \v('en the ages of eight and' nine, the 
metamoi phones ot which Ovid is the histo- 
1 lan, and the piodigies ol .Jewv ish liistor} (such 
was, and .such continues to b(‘, the course of 
instruclioii at tlic loyal school of Westniin- 
stci) w'Cie prcscitid together to my tender 
and siisccplihlc mii’d. On tlie one hand, the 
devil in a vciict y ot shape's, — on the other 
hand, the s<‘ciies in Ovid (Baucis and Phile- 
mon, 1 remember, for oiu*) would ever and 
anon [iresent themselves to my dreaming, as 
wu'll as my waking, ?1ionghts. Whicli was 
the more agreeable cla^s, I w'cll know : which 
was tlu* more lively, 1 could luot engage to 
say. Yet, uiidei Mus uiiceitainty in respect 
of superiority of vivacity, in respect of belief 
there never wuis any the smallest doubt. Pa- 
rental solicitude was too steadily at its post 
to suflTer any tlfe smallest confusion to prevail 
in those tints by w hich belief, disbelief, and 
conception pure from each, are characterized 
and distinguished. 

TPlie reader will approve or disapprove, as 

* Psalm xci. 11, 12. 

+ St. Matthew, iv. 6. St ’ nke, iv. 10, II. 
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it seems good to him, this exhibition of ego- 
tistic evidence, in a case which admits not of 
any other. 

If, in a susceptible and unformed mind, the 
mere idea of an object is found to operate as 
sufficient evidence of its existence, — much 
more frequently will it be sufficient, when 
the way for its reception in that character 
has been prepared by popular opinion opera- 
ting in favour of it, in the character of a mass 
of remote indeed, but nio^t extensive, and 
thereby impressive, circumstantial evidcmce. 
Hence it is that those terrific spectres, ghosts, 
witches, devils, and vampires, which, tor the 
last time let it hi; hoped, have haunted the 
seat of justice, liav^e not yet ceased to haunt 
the garret and I he cott.igc 

Under the head of imagdhation — that is, 
under the head of incorrectness of testimony 
considered as flowing from that source — it 
was necessary to introduce the world ot phan- 
toms. The occasions on which false evidence, 
created by the imagination, has in this way 
had religion for its source, have been but too 
frequent. The cases in which false evidence, 
pure from all mixture of mendacity, has been 
generated by the inuigiaation, without the 
benefit of any such supernatural assistance, 
will hardly be to be found.* 

There are two cases in which the result 
produced is simple iiicorrectiiess — pure, or 
nearly so, from meiidaeious consciousness, 


• The sort of work here in question — the pro- 
duction of false, yet vmmendacious evidence — 
may be styled the cxtraordin.iry work of the 
imagination. The ordinary work consists in ex- 
hibiting, for the purpose of amusement, facts, 
which had indeed no archety])cs in nature, but 
which are Jcoown by the individual oper itor to he 
in that case, and are not seriouslv exhibited by 
him as true, either to a judge acting as sucli, or 
to anybody else. This ordinary work of the ima- 
gination has consequently nothing to do with 
evidence, and is altogether clear of those perni- 
cious effects with which its extraordinary work is 
so apt to be attended. Novc-i-writers and poets 
must not be confounded with false witnesses. 

Another work, which may also be reckoned 
among the extraordinary works of imagination, 
is the exact converse of the one at present under 
consideration. In the case of false evidence pro- 
duced by this cause, facts having no existence 
are averred seriously to exist: in the othtr case, 
facts really existing have imagination for their 
cause. I speak of the class of effects which make 
BO conspicuous a figure in the history of medi- 
cine: diseases sometimes removed or suspended, 
sometimes produced^ by the influence of belief 
upon the mind— mere belief, without any ground 
in nature. In this belief, religious opinion has 
in some instances had a share ; but instances are 
much more numerous in which, in the produc- 
tion of the effect, that hyperphysical power has 
had no share. I need only allude to animal mag- 
netism, which obtained so many partisans a* one 
time in the capital of France; and to the metallic 
tractors, which had about the same time so much 
vogue in this country. 


but of which, nevertheless, the causes belong 
to the moral department. These are, the case 
of 6ms,— a case that has already been slightly 
brought to view; and the case of indolence 
the case where the departure from the di- 
rect line of truth has a sort of unconscious 
indolence for its cause. 

To what end the above analysis ? To the 
following ends : — 

1. To give a view of the cases in whiidi 
falsehood is incapable of being prevented. 

2. To save the judge from imputing men- 
dacity where there is none — where there is 
none of that f.ihse eoiiscioiisiiess which is es- 
sential to it. 

3. To facilitate the recognition of menda- 
city where it exists: — a task vvhieh will be 
the easier, the clean'r the light in which the 
charactcis of simple ineorrectness are pre- 
sented. 

4. To give assi,tniice to that one of the 
partie^iwho has truth and justiee on hisside — 
whose interest it is that the truth should be 
brought to light— by suggesting to him topics 
for investigation and examination. 

So obvious are most of the considerations 
abov'C presented — so much in the way of every 
body’s observation, that, under the name of 
instruction, they have scarce any pretension 
to be of any use. But , what a man has had 
ill his mind, he lias not always at hand at the 
very inoineiit at which it is wanted : what 
conveys no instruction, may serve for remi- 
niscence. 

Minute and trivial as the distinctions may 
be, the sketch was ncci'ssary, to complete 
the anatoniic.il view which for this purpose 
it was necessary to give of the human mind. 
Ill corporeal anatomy, to trace out the rami- 
iicatioiis of the iktv es w.is no amusing opera- 
tion, but not the less a necessary one. Hunter, 
the Garriek of lecturcis, would sometimes 
turn it over to his assistant Ilewsoii, but he 
nevmr would have held himself warranted in 
omitting it. 

CHAPTER XI. 

OF THE MOKAL CAUSES OF CORRECTNESS AND 

COMPLETENESS IN TESTIMONY, WITH THEIR 

OPPOSITES. 

§ 1. The mo/al caiifie'i of correctnes'i and com- 

phteness in testimony ^ with their opposites, 

• are motives. 

Of action (including, in so far as it is the 
work of the will, inaction, or forbearance) — 
of action, in whatsoever shape displayed, the 
efficient causes are motives ; and it has no 
others that are perceptible. 

Utterance of testimony is action. What- 
ever verity there is in testimony, is therefore 
produced by motives : and again, whatsoever 
mendacity there is in testimony, is also pro- 
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dupL’d by motives. Even when the result of 
mere temerity or negligence, and therefore 
not referable to the head of mendacity, faKit;y 
may be referred to motives : that delicienc} 
of attention, of which tlie falsity in question 
is the result, being itself the result either of 
the love of ease (an article having, as will 
be seen, an indisputable title to a jilace in 
the catalogue of motives,) or at any rate, of 
the absence of some motive, by which, liad 
it been present, the requisite degree of at- 
tention — the degree r(‘(|uisite to tlie pro- 
duction of correctness and completeness — 
would have been produced. 

A motive^ is the idea or expectation of good 
or evil: — of good, as ev('nlually about to 
result from the mode of action or conduct 
with reference to which the id(‘a or expec- 
tation of it operates as a motive; of evil as 
eventually about to lie piodnced by the op- 
posite mode of action or conduct.* 

Motiv(\ being a conjugate of motion — mo- 
tive (though the only woid in oidin.ny use for 
the purpose of expressing the etTicient causi* 
of the mode or line of eonduet observed by a 
man on every given occiision) is in its im- 
port too narrow for the put pose: for, be the 
result action ov inaction — motion (wbetber 
of the ph}sical or jisychological faculties) or 
rest, — and, in case of offenc(‘s for e.xaibple, 
be the olTcnce produced an olfence ot the 
positive o\ the nci/ntirc — an appellative 
for the designation of the ellicient cause of the 
effect thus jn’oduced, is alike necessary. 

To su[)[)ly th(‘ deticiency, t-ither '-mdi a 
signification must be added to the significa- 
tion of the word motire, as involves a sort of 
contradiction in terms — a motive [uodinung, 
not motion, but tlu' absimce of it, viz i(‘st ; 
or some other afijiellative, simple or <*om[)o- 
site, must be eiiqiloyed instead of it : simple, 
as determinative, — compound, as prinrijde of 
conduct, source ot conduct, etTicient cause of 
conduct. 

Rest being the result of the absence of mo- 
tives — action, positive action, being, when 

* As to (jnnd and ecd, neither have the obiects 
respectively signified by those words any value, 
nor the words themselves any meaning, but by 
reference to p^iuand pleasure 

By the word good, where it has any determi- 
nate meaning, is meant, either a determinate lot 
of pleasure; or the absence of a determinate lot 
of nain; or the chance, or the efficient cause, of 
a (leterminate lot of pleasure, or of exemption 
from a determinate lot of pun; or some com- 
bination of advantage, in any of these different 
shapes. 

By the word evil, in like manner, is meant, 
either a determinate lot of pain ; or the absence 
or loss of a determinate lot of pleasure; or the 
chance, or efficient cause of a determinate lot of 
pain, or of the absence or loss of a determinate, 
Und not in every event unobtainable, lot of plea- 
sure; or any combination of disadvantage in any 
of these different shapes, 
voi,. vr. 


motives are present and operating, the more 
usual and more conspicuous result of such 
their operation — hence, to designate the ef- 
ficimit cause of action, the word motive came 
onuinaUi /, — and, for want of conceptions suf- 
ficicutlv clear and ('onqucliciivivc on the part 
ot moialists, hn< coiilimicd — ej clusivvlg to be 
omplovcd. Ot iuqicitcct conceptions, imper- 
fect ('xprcH'sioM ha'', throughout the whole 
field ot conception and language, been the 
nece''''aiy n'-'ult, 

''J'he relation borne by the signification of 
the word interest to the signification of the 
word motive, has on this occasion been ren- 
dered a iK'cessary object of attention, and a 
necessary ‘‘uhjcct of cxjilanation, not only liy 
tl'c u^c iiiadi' of it in common language, but 
liy the U'-c of it, and the gross and 

pciiiicious errois {uopagated by means of it, 
to <:o prodigious an extent, and with such 
Inmi'ful clfcct, by hiwycis. 

(’orrc'^pondcnt to cvm v species of [lain or 
pleasure, is a species of motive ; correspou- 
dimt to every species of motive, is a niodili- 
catiou of interest.] 

A motive, is an interest considered as being 
in a state of action — as bi'ing, on the occasion 
in question, netually (‘xertiiig its inlluence on 
the mind of the Individual in ({ucstion. 

An intoiest, is a motive coii'-iderod in an 
alistract point of view; viz. as possessing the 
faculty ot being calh'd into action, but with- 
out picscnting to view any [larticular occasion 
in which it is coiisidmi'd as employing itself in 
the e.xcicise of such faculty. When the word 
motive is enqiloyed, the object designated by it 
is in goiieial not considered as pointing any 
further than to the particular good which is 
I considered as being in view. Interest — when 
I say such is my interest, oi, it is my interest to 
do soo/o/so— [mints not only to the attainment 
of that good, hilt to the general effect of that 
event upon the sum of my vvell-hcing. 

-f- The word interest, and the word 7notive>, 
are, or at least n^iglit and ought to be, exactly 
co-c\teuMve; tlie {litfereuce being no other than 
what consists in tlie difference between the sets 
of words respectively necessary to make them up 
into a sentence. A man has an interest in doing 
so and so, when, by tlie force of some motive, he 
is urged to do so and so. The interests corre- 
sponding to the self-regarding sorts of motives 
arc, It IS true, the sorts of interest mo.st commonly 
in view where the word interest is employea. 
But to give the use of the word the extension 
which IS requisite for the purpose of conveying 
just conceptions, and of which it is not unsus- 
ceptible, It must be extended so as to take in 
the dissocial motives, .md even the purely social 
motives. I'lntertt de la vengeance (or vindic- 
tive interest, as it may b * rendered in English) 
is an expression already familiar enough in the 
French language : and why should I not he per- 
mitted and admitted to take an interest, though 
it not a , self-regarding one, in the prosperity of 
mankind, my country, my profession, my party, 
or my friend ? 


R 
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The word interei>t is used in an abstract 
sense; viz. for the purpose of designating 
either some particular species of interest, 
but without designating what ; or every spe- 
cies of interest without distinction ; or all 
taken together : this acceptation is wanting 
to the word motive. 

The word sinister is applied as an epithet 
indifferently to the woi d interest or to the 
word motive. Employed in the way it usually 
is, it leads to error ; conveying the intimation 
that there are particular sp(*cics of interest to 
which the property thus di'signati'd belongs ; 
viz. either constantly or incidentally, hut in 
both cases to the exclu'.ion of others. The 
truth, however, is, that tlu're exists not any 
speeies of interest — any sort of motive, in 
which this property may lic/tuoceasionally he 
found. By a si/u,ster interest or motive, is 
meant an interest or motive that aets in a 
sinister direrlion, i. e. that excites or leads to 
evil — an interest or mu Ive, by the force of 
which a man is prompted or exeitc'd to engage 
in some evil line of conduct : but there* i^ not 
any species of interest — any species of motive, 
to which it may not happen to act in this, as 
well as in tin* eoiitiary, direction. 

If this part of the field of language were 
filled up upon any regular and complete plan, 
opposite and eorrespondent to ffnustcr as ap- 
fdied to interest, we should have dexter as 
applied to the same subject: forasmuch as 
interest is no less apt to lend to good than to 
e.il. As every man has a right side as w'cll 
as a left side, so, in heraldry, every scutcheon 
has a dexter side as well as a sinister side . but 
the language of psychology, though a science 
rather more useful than heraldry, is not equally 
well provided. 

Of the threi' ela^.-es, to one or other of 
which all pleasures ami pains, consequently 
all motives, may be referred, vi/, the se/f-re- 
yardiiKj, the social ^ and flic dtssoriaf or anti- 
fiocial^ — the Avord interest is more frequently 
applied to designate those of the self-regard- 
ing class, than those of ei^ier of the two 
others; and among those of the self-regard- 
ing class, most frequently of nil to that Avliich 
stretches over so much larger a portion of 
the field of action than any other of them, 
viz. the love of money. 

Accordingly, this is the only species of in- 
terest which the man of law, at least the 
English, recognises under tlgit name. Good, 
he knows of none but money : evil, he knows 
of none but the want of money: i iterest, he 
knows of none but pecuniary interest : in- 
terest, motive, passion, he knows of none but 
the love of money. 

Accordingly, — be it as it may in regard to 
other trangressions — to otTences, to crimes, 
committed by other means, by the aidj^of 
other instruments, — mendacity is a trans- 
gression to which, according to his conception 
of the matter, no man can be engaged by any 
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other modification of interest than pecuniary 
interest : nor is there, according to him, that 
particle of this sort of interest, so impalpably 
small, to the force of which, if exerted in 
exciting him to mendacity, it lies within the 
sphere of possibility that he should oppose 
an etfeclu.d resistance.* 

Of this eiror in theory, the practical con- 
s<‘([iicnce (^it will be seen) is no less than 
perpetual injustiee, with that perpetual in- 
sLCurity, and that perpetually renewed af- 
Hietion, whieh aie among the fruits of it. 

Ill the objeets designated by the words 
pleasure and jenn, we see two articles, of 
which the imtmitanee does not seem much 
('xposed to })<• iiii(h'r\ allied, or the nature very 
liable to be misunderstood. 

By lefereiiee to pleasure and pain, the word 
motive in all its several aeeeptations, and the 
spi*eies of objeets eoinpiiscd under that genus 
in all its several ino^lilieations, receive, now 
at least (and, so far as concerns the subjeet 
of endtucc, now for the fiist time,) a clear 
and di'terminate signifieation. So many dis- 
linguisliable sorts of pleasures and pains, so 
many distinguishable sorts of motives. 

On the one hand, veracity, and, so far as 
depends on attention, verity — on the other- 
hand, nie:i(lHeity — ■being the result of deter- 
minate niotiMS or eornbinations of motives, 
— what remains, so far as the icill is con- 
cerned in the prodindion of those opposite 
results, IS to oilier ve, on the one hand, in 
what cases, and in what maimer, the etficient 
causes in question operati* in the beneficial 
and dc'^irable dueelion indi(‘atedby the words 
veracity and verity - — that i*', in tavonr of cor- 
rc<*tnes'^ and eoinpletmiess; on the other hand, 
in what cases, and in what manner, the si/mc 
efficient causes (for iii both instances they 
will he found to be at bottom the same) 
operate in the pernicious and undesirable di- 
rection iiidi(*ated by tlie w'oid mendacity. 

Coii'.ideix'd in tlie eliaraetir of an etfieient 
cause of \eraeity and verity in tosLimony, a 
motive of any dew'iiption may be teimed a 
\ eraeity or verity-proinoling, or mendacity- 
rest rrdning, motive. 

Consideied in the character of an efficient 
cause of mendacity or bias, and thence of 
falsehood, a motive of any description may 
be termed a inendacitv-pronipting, exciting, 
or ineiiing, motive. 

On these definitions may be grounded a 
sort of aphorism or axiom, which, in the cha- 
racter of a holt) to conception and to memory, 
may be not altogether without its use. On 
every oceaMon, the probaliility of veracity, 
and thence, so far as depends upon will, of 
correctness and completeness in testimony, 
is as the sum of the force of the mendacity- 
restraining, to the sum of the mendacity-ex- 
citing motives. 


• See Book IX. Exclusion, 
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§ 2. Any motive may operate as a cause either 
of veracity or of mendacity. 

Of the causes of mendacity and voracity, 
the list is the same as that of the causes of 
human action : no action so good or so bad, 
that it may not have had any sort of motive 
for its cause. This is what has been already 
stated, and, if I mistake not, put bejond 
doubt, by a general survey of the whole stock 
of motives elsewhere.* 

No action, good or bad, without a inotivu': 
an action without a motive, is an effeet with- 
out a cause. Yet men stand excluded by 
whole shoals and classes from the faculty ot 
being made to serve in the character ot wit- 
nesses, for no other reason th.iii their .standing 
exposed to the action of this or that species 
of motive ! 

No action, good or had, or even of the 
class of those termed jndilferent (a class 
which, strictly speaking, has no exislcncef) 
— no action wiiatsbever without a motive. 
To actions of atomical and almost invisible 
importance, correspond motives of atomical 
and equally invisible force. 

To judge whether a motive be capable of 
giving birth to iiu'iidacioLis testimony exhi- 
bited in a court of justice, it will be necessary 
to observe what sort of result it mu'^t be that 
is expected to ensue from the evidence in 
question; that is, from the decision wdiich 
will naturally and properly be gioundcd on 
that evidence, taking it for true. Applying 
this test to the several sorts of motives, we 
shall find that there is not one of them that 
is not capable of giving birth to mendacious 
testimony ; that there is not one that would 
not, in certain cases, lie necessarily produc- 
tive of that effect, supposing the toice of it 
to be unchecked by that of any other motive 
or motives. As there is no sort of pleasure 
or pain to which it may not ha[)pen to a man 
to be subjected in consequence of the de- 
cision of a court of justice, — it follows of 
course, that there is no sort of motive by 
which he may not be urged to do whatever 
is in his power, towards procuring the de- 
cision by which the pleasure in question may 
be secured to him, or the pain averted. And 
unless the force of any such motive be coun- 
teracted by a stronger inotiv e, it will of course 
lead him to commit mendacity in that view, 
if mendacity be the most probable means 
which occurs to him of effecting his object. 


• “ Introduction to the Principles of Morals 
and Legislation f in Vol. I. of the present col- 
lection ; Chap. X. Motives. 

-j- Whatever act affords any the minutest par- 
ticle of satisfaction, of pleasure, or removes or 
prevents any the least particle of pain, is, in so 
rar, good. In this case are the great majority of 
human acts, even in the instance of the mo*t 
atrocious malefactor that ever lived. 


As in the whole catalogue of motives there 
is none which is not capable of producing 
mendacity, so in the whole catalogue there 
is none, the force of which is not liable occa- 
sionally to act upon the mind in a direction 
tending to insure its adherence to the line of 
truth. 

On the same individuid occasion, a motive 
ol the same kind operating on different pel sons 
at tlie same time, may prompt one of them 
to s[)eak true, the other to speak false. 

Take the motive of self-preservation — self- 
preservation from legal punishment. In the 
character of defendants on a criminal charge, 
two [lersons arc under examination. One of 
them is innocent : his interest is manifestly 
to speak true ; ovvry true fact he brings to 
views that is pfrtinent to the object of iii- 
(juiry, operates in his favour in the character 
of circumstantial evidence. The other is 
guilty: the true facts, if brought to view, 
would operate towards his conviction, in the 
character ot artiidcs of criminative circum- 
stantial ovidiMice : accordingly, under this ap- 
prehension, he eilher suppre^sses the mention 
of them, or denic's tbeii existence, substitu- 
ting, or not substituting, in the room of them, 
talse facts of Lis own invention, adapted to 
the purpose. 

On the same individual occasion, the self- 
same motiv(% opeialing on the same person 
at the same time, may prompt him, in relation 
to one fact to speak true, in relation to an- 
other to speak false. 

The guilty d(‘fendant is under examination 
ns helore. Vaiioiis questions aii' put to him, 
tending to draw from hiiii the admission or 
the denial (say the admission) of so many 
various facts. These (acts are all true ; all 
of them in their tendency operating against 
him in the character of circumstantial evi- 
dence. Within the compass of twenty-four 
hours, .suppose he was at four different places 
specified. Self-preservation is his object — an 
object he is williiig to purchase, and at any 
price. Til regard to three of the four facts, 
mendacity, he sees clearly, presents not the 
smallest chance of being of use : these facts, 
h(' understands, will be proved against him 
by other evidence ; and mendacity being thus 
detected, w'oiild operate against him in the 
character of a criminative circumstance: the 
fourth, he hopes, may not be thus capable of 
other proof. Whtit in this case will he do ? 
He will admit the three first facts, and in 
respect to those facts, speak true : he will 
deny the fourth, and in respect to that, speak 
false. 

Mendacity or veracity will in each instance 
be the result, according as, in that particular 
instance, the force of the mendacity-prompt- 
ing, •or say, seducing motives, or that of the 
veracity-insuring, or say tutelary motives, is 
the strongest. 
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There is no species of motive but what is 
capable of existing: in, and acting with, any 
degree of force, from the lowest to the high- 
est or — at least, a degree in practical effect 
equal to the highest. 

There is no species of motive, of the effec- 
tive force of which, in any given instance, 
any tolerably well-grounded estimate can ])e 
formed, without a survey made of the several 
influencing circumstances in tlie situation of 
the witness, on which the eflective force of 
the motive depends; which survey cannot he 
completely made witlioiit a vna vore exa- 
mination taken of th(‘ witness himself, ha\ing 
for its oliject the bringing of those circum- 
stances to light. 

There is no one species /)f motive, of the 
effective force of which an^Vertain predic- 
tion can be made, even after a survey taken, 
and taken in the best manner, of the several 
influencing circumstances above mentioned. 

Although there be some species of mot i\ es, 
of which the force is upon a medium consi- 
derably greater tlian that of others ; yet, as 
they are capable of acting, each of them, ac- 
cording to circumstances, with any degree of 
force, from the highest to the lowest, it is 
impossible to form any tolerably well-ground- 
ed prediction with respect to the comparative 
probability of mendacity or veracity, fiom the 
mere obsawation that, on fhe occasion in 
question, the witness is siil)j(<c(c(l to the ac- 
tion of this or that sfiecics of motive. 

These twm axioms cannot ho too often re- 
peated. 

No species of motive but is capable of 
operating in the charueti'r of a mendacity- 
exciting cause. 

With but slight (‘xception, and with none 
that is worth noticing foi this purpose, no 
species of motive hut is capable of opeiating 
with any degree of torc(‘. 

In the non-ol)ser\ati()n of these fundamen- 
tally important trutli',, lies the main root ot 
the exclusionary system aUvidy spoken of — 
that systtbn of iiiisnile, the exposure of which 
in detail is one of the principal objects of this 
x\'ork. 

§ 3, Of the four sanctions, considered as causes 

of trustworthiness or untrustwo/ thiness in 

testimony. 

By interests and motives, so far as depends 
upon the state of the ivillfmvQ (as hath been 
seen) produced, in so far as it happens to 
them to be produced, correctness and com- 
pleteness in testimony. By those same psy- 
chological powers, so far as depends upon the 
will, are, on the other hand, produced, in so 
for as it happens to them to be produced, the 
directly opposite qualities, incorrectness and 
incompleteness. e 

But, in each pair, the opposite qualities 
are in such sort opposite, as to he mutually 
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incompatible. Incapable of existing both of 
them in the same instance ; in each instance, 
which is it that shall have place ? 

All dcpciuL upon the occasion : of the two 
opposite sets of forces — on one occasion we 
shall see the one set prevail — on another oc- 
casion, the other. 

One leading distinction, however, may he 
remaikcd at the outset. Of the tutelary 
forces, the cflici(‘iit causes of correctness and 
comi)letenes^, the operation (as will he seen) 
is constant — o[)craLiiigon all occasions: while 
ot the seductive forces — the eflicient causes 
of incoiiectncss and incompleteness — the 
operation is but casual, brought about by 
paiticul.ir incidents and situations.* 

Th(‘ gcMicral prevalence of correctness and 
(‘omplet (‘lies', over the opposite qualities in 
testimony, is a inatt(*r of fact out of the reaeh 
of dispute, anti a state of things the existence 
of which may he r'^garded as indispensably 
nc(*essary to the existence of mankind : it is 
to the gt'iu ral jiredoiiiiiufnce of the tutelary 
foiTcsovcr the seductive, tliat this prevalence 
ot trutli over laKchood is to he asciibcd. 

B(‘ it in the cot rcct direction, or in the si- 
nistir and seductive direction, that it acts — 
it is still by inteivst, opc’rating in some shape 
oi oth(‘r in th(‘ cliaracter of a motive, that (so 
far as depends upon the state of the will) tl e 
state of the testimony in respect of correct 
ncss and compb'teiiosh is produced. But whe- 
ther it be tli(‘ act ot giving testimony, or any 
other sort of act, that const itutes the occa 
sion (^11 wliicli tliev are ('oiisidcM ed as opeia- 
ting, -these foices, consich'red in respect of 
the direction (vi/. the straight direction) most 
frc<[iicntl) and halntnally assumed by them, 
have in another [ilacef been considered as 
acting in various gronpes ; to cacli of whi(“]i 
gronpes the iumu‘ of a sauvtiun, in conformitv 
to a usage already found ('stablished, has 
been uttaclied: the principle of combination 
Ix'iiig, in ca<‘h instance, the source from 
whence the pains and [ileasina's, acting thus 
in the character ot interests and motives, are 
se(^n or supposed to How. 

According to this [iiinciiile of division, 
there are four distinguishable sanctions : the 
jthysical, the hyul or political, the moral or 
popular, and the rcliyious ; which three last 
may, in considciation of the seat of the pains 
and ph'asures ininiediately belonging to them, 
be compri'ied together under the collective 
appellation of psycholoyical. 

Jd the physical sanction may be referred 
all pains and pleasures which are capable of 

* By a tutelary motive, is meant any motive 
which on the occasion in question prompts the 
person in question to do right. By a secluctive 
motive, any motive which prompts him to do 
wrong. — See Introduction to the Principles of 
Morals and Legislation-^ Chap. X. motives^ 
Vol. 1. p. 4«. 

+ Ihid. Chap. III. p. 14. 
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being produced, and habitually are produced, 
by the operation of causes purely natural ; 
without the intervention of any of the powers, 
from which the pains and pleasures belon.^iiig 
to any of those other sanctions derive, or are 
supposed to derive, their existence.* 

To the hgal^ or say the jiahtical-^ sanction 
may be ri'ferrcd all such pains or pl(*a^urcs as 
are capable of being expected at tlie hand ot 
law and government; pains which, expected 
from that quarter, and considered as ( xprcssly 
designed to influence action, as'^ume ilie name 
of pum.shtnenf. : pleasures which, expeett'd 
from that (juartcr, and considei (hI asdesigiu'd 
to iiifluenee action, assume the name ot re~ 
u at (I, 

As there is scarce a pain or ph'asurc, whe- 
ther of the physical class or tlie ps)- chologieal, 
which may not imiiu'diately or remotely l>e 
produced liy the hand of politieal powm*, and 
thus assume ihe shape (*1: pmii'>I)ment or re- 
ward ; hence it mav he understood, tliat tlie 
cireumstaiiee hy \v*liieh the pains and plea- 
sures capable of emanating tioin the leg.il or 
political sanction, are distiiiguislicd liom those 
of the physical, is, not so mueli tlieiiatme 
of the sensations tlieuisi'l ves, as tin' (/iiarter 
whence they are looked lor -the soutic li-om 
which they ar<' ('\[)eetcd to flow. 

To the moral, or say the popalarX ‘'auction, 

* Under this licad must also be included (<il- 
thougb, the scat of them being in the mind, the 
sanction belonging to them should m that rcs])ert 
be referred to the psychological class) all swell 
pains and pleasures as consist in, or are attached 
to, the e<vpectatioji of jiains or pleasure.s ])urely 
pliysical. For, strictly speaking, it is not so much 
by the physical sensation, as by the prospect of 
it, that the eflTect in question, produced on hmiian 
conduct, is produced. 

j* Legal or political.^ Though in general the 
objects designated by these ejnthets will be found 
to coincide, the hand of lawbcing the hand most- 
ly employed by political government in the dis- 
tribution of goon and evil on the score of icward 
and punishment, more especially on the score of 
punishment, — they are not, however, absolutely 
identical; the political sanction comprising in its 
extent the whole mass of good and evil capable 
of being distributed and applied by the hand of 
government. Good and evil, especially good, arc 
capable of being distributed, and in jiractice are 
distributed, by the hand of government, and 
that not only on other scores, but even on the 
scores of reward and punishment, especially re- 
ward — hy other hands than that of law ; at least, 
by others than that of the judge; and this not 
only, as they are but too apt to be, imjiroperly, 
but to a considerable extent even consistently 
with strict propriety — especially on the score of 
reward. 

4: Popular or moral.'\ Popular, in re.spect of 
the persons at whose hands the pains and plea- 
sures, the good and evil in question, are expect- 
able; viz. the members or the community at 
large, acting in their individual and private ca- 
pacity, and not any of them, as in the case of the 
political sanction, in the character of public 
functionaries: moral, in respect of the degree in 


may he referred all such pains and pleasures 
as are eapahle of being expected at the hands 
ot the eominimity at huge — that is, of such 
individu.il iiiemhers of it, within the sphere 
of whose action it may happen to the condi- 
tion of the individual in question, in his sup- 
posed eliarncter of witness, to be comprised: 
such individuals acting, on the occasions in 
question, in piirsiiance of wluitsoe\er liberty 
of indilfercnce is left to .tlicm by the law; 
and accordingly, at i)lca''urc, rendering, or for- 
bcaiiiig to render, to liim, an\ such services 
as they are left at liberty to render or to 
wilhhohlat pleasure; and prodiieiiig on his 
pait, or foi healing to produce, any such iin- 
easinesses hs, in liis instance, they are in like 
maimer left at lilurty to produce at pleasure. 

From the ciftalogue of the pains referable 
to tliis saiietion, are obviously excluded all 
those severer pains whieh, for their infliction, 
reipiire tlie uncoiitroiihible and irresistible 
hand of law. Rut, with this exception, the 
pains as well as plcaxures refeiablc to this 
^auction, and cman.iting from this source, 
may lie said iieaily to eoiiieide with the pains 
ami p1e,l^ul•e^ udiiMahle to tlie artihcal source 
jiist inenlioned. When nngatire action is 
taken into the aeeount as well as positive — 
iKupitirc action, to w hieh much greater liberty 
is, and in the nature of tlie ca^e must he, left 
hy law than to positive , — it will be seen, that 
of tlie pains to which a innn can be sulijected 
by law, there is not one to whieh, in a way 
more or less iininedi.ite, it may not happen to 
a man to he sobjeeti'd iiy the free agency left 
to iii(li\ idiials ; viz. in tins seii'^e, that, by 
inean^ of some service or other which it was 
left tree to them to render or not, he might by 
tin's or that individual have been preserved 
from it. 

To the religions sanction are to he referred 
all such pains and pleasures as are capable of 
being e.xpected at the bands of an invisible 
Ruler of tiie universe, 

In so far as pains and pleasures expect- 
ed trom tliis supernatural source are regarded 
as eventually liable to be experieneed in the 
present life, they comprehend and coincide 
with the aggregate niiiUitiide of the pains and 
pleasures belonging to the other sanctions ; 
in so far us they are regarded as liable to be 
experienced in a life to come, they are incon- 
ceivable and iinleseiibahle as the Being from 
whose hand tlu'y’are expected to emanate. 

which the rules of action received in the character 
of rules of morality, rules for the government of 
moral conduct Uh'straction made of the force of 
law, and the otlier motives referable to the po- 
litical sanction,) deptntl upon tl is sanction for 
their observance. Abstraction made of the force 
of the political sanction, and of that of the reli- 
gions, it is by the popular sanction, as above 
described, in conjunction with the physical, that 
human conduct in all its modifications is deter- 
mined* 
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§ 4. Operation of the physical sanction^ for 

and against correctness and completeness in 

testimony. 

In the case of the political, po[)ular, and re- 
ligious sanctions, — ainonj;,^ the pains and plea- 
sures respectively ])elonging to them, tliere 
is not one, the expectation of W'hieh is not 
capable of operating in the character of an 
efficient cause of, or at least a secuiity tor, 
correctness and completeness in testimony ; 
since, in all these several inst<m<‘cs, the pro- 
duction of the [)aiii or plc.i'^ine in (picstion, 
in the bosom of tlie su[)p()sed witness, is tlie 
result of a/ci// dilfeient from, and extraneous 
to, his own -tlie will of some other being or 
beings ; and in each case, *aniong the several 
pains and pleasures, the prodftetion ot wlnhdi 
is ill the power of the being in question, it 
depends upon his will to apply, in the case 
in question, whichsoever of those forces lie 
pleases. 

In the case of the pains and ph'asures of 
the physical sanction, in so fiir as applying to 
the purpose herein question, — no such extra- 
neous will, nor indeed any will at all, tahing 
any part in their production, — tlu' only pain 
or pleasure that has place is one that grows 
of itself out of the nature of the case. This, 
it will be seen, is a pain only ; and this pain, 
the pain of labour (mental labour) or exer- 
tion; and the motive corresponding lo this 
pain, is the love of ease. 

To relate incidents as they have really hap- 
pened,* is the work of the memory : to ndate 
them otherwise than as they have really hap- 
pened, is the work of tlu; invmdion. lint, 
generally speaking, comparing the work of 
the memory with tliat of the invimtion, the 
latter will be found by much the harder work. 
The ideas presented by the memory piV^ent 
themselves in the first instance, and as it were 
of their own accord : the ideas presented by 
the invention, by the imagination, do not 
present themseves without dabour and exer- 
tion. In the first instance come the true 
facts presented by the memory, which hurts 
must be put aside : tliey are constantly pre- 
senting themselves, and as constantly must 
the door be shut against them. The fiilse 
facts, for which the imagination is drawn 
upon, are not to be got at without effort : 
not only so, but if, in the search made after 
them, any at all present themselves, different 
ones will present themselves for the same 
place : to the labour of investigation is thus 
added the labour of selection. 

Hence an axiom of mental pathology, ap- 
plicable to the present case — an axiom ex- 

* I mean, as to the narrdtor they have really 
appeared to happen. With this explanation, the I 
expression, as they have really happened.^ Aiay 
be used, instead ot the more correct expression, I 
to save words. i 
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pressive of a matter of fact, which may be 
stated as the primary and fundamental cause 
of veracity in man. The work of the me- 
mory is in gc'iicral easier than that of the 
invention, lint to coiisidt the memory alone 
in the statement giv(*n, is veracity: menda- 
city is the quality displayed, so far as the 
invention is employed. 

The love of ease — in other words, the 
desire of avoiding the pain of mental exertion 
— is theiefore a motive, the action of which 
tend'^, on every occasion, with more or less 
force and effect, to confine the discourse of a 
man within the pale of tiiith. 

lint the pain which in this case acts on 
the side of veracity, — which acts as a sort of 
pniiishincnt attaching upon tlu* first tendency 
and leaning towards the path of mendacity — 
whicli acts, therefore, as a sort of restrictive 
force, confining the discourse within the path 
of 1 1 util, — is a piiiMslmieiit wliieli arises im- 
mediately and spontaneously out of the of- 
fence ; which arises of itself, without need 
of tin; interposition of the will of any other 
being, divine or human, to apply it, as in the 
case of the other (liiee sanctions. The sanc- 
tion to which this pain, this motive, belongs, 
is therelore tliat which has been termed the 
physical. Tt is tlu* same sanction by wffiich a 
man stands prohibited from striking his hand 
against the edge of a. knife, or holding it in 
the /lame of the candle. 

Such would be the case, even if the chance 
111 favour ol C()iie<*tness rested on no other 
basis than tiie iii'liieiiee of tlu* physical sanc- 
tion, as above deseiibed, taken by itself. But 
vvlu*ii the intlucnce of the moral sanction is 
brought iqion the carpet, the disproportion 
receives an ulterior increase. 

The act of repoiting as true that which is 
not true, — such a transgression of the line 
of truth, even when not attended with a 
consciousness of the departure, is a mode of 
conduct against Avhich the moral sanction 
points its censure with a certain degree of 
force; much more, when the departure is 
regarded as attended with that vicious con- 
sciousness. The laliour of invention, conse- 
(piently, is increased : since the story must 
he framed, not only m) as to answer a present 
purpose, by deceiving the person to whom it 
is addressed, hut, if possible, so as not to 
draw down upon the inventor the pain of 
public disesteem, by being subsequently dis- 
covered to be false. 

The axiom above brought to view is not 
a mere barren speculation, but of very high 
importance wdth leferencc to practice. Ap- 
plied to English law, it will serve to justify 
the admission of a class of evidence which of 
late years has been admitted, but which in 
former times had been excluded ; I mean the 
testimony of non-adults of a tender age. Is 
the child sufficiently instructed in regard to 
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the nature and consequences of an oath? 
Upon the ground of this question has the 
decision, with regard to the admission or 
rejection of the child’s testimony, been cus- 
tcinarily placed. In another place, I shall 
have occasion to show the fallaciousness of 
such ground. In return to the suddenly put 
and unforeseeable question that will l)e re- 
spectively grounded upon each preceding 
answer, — is it, under these circumstances, 
most likely that the memory, or the inven- 
tion, shall on each occasion be the fund to 
which, for the matter of each respective an- j 
swer, he wall have recourse? Of the two, 
this would seem to be the more reasonable 
question. 

In the niatter of fact of wdiich the above 
axiom is the expresMon, we already find a 
cause adequate to account for the predomin- 
ance of veracity over nuMidacil y - a cau'-e, of 
the due con''id('iati()n of* which, tin' natural 
tendency will be ty contirin or incieasc' our 
confidence inhuman testimony, independent- 
ly of what(‘ver security for veiacily m.iy be 
aifordc'd by tlie influence of the tliree other 
sanctions. 

Children — (says a proverb one Mnnetinu's 
hears) children and fooK tell tiuth. There 
is something olfeiisive in the pro\erb: there 
is a sort of immoral turn in it-- a sort ol in- 
timation, as mischievous as it is fake, of a 
natural connexion bet w'cen veracity and folly. 
On the first mention ot it, one conceives it 
to have had* for its author a species of knave, 
who, as such, is a species ot fool ; for, though 
all folly is i||^t knavery, ^et there is no kna- 
very that is not folly. \V hen the coveiing 
of immorality and folly is stripfied olf fioin 
it, its foundation, liovvever, ap{)earsto be laid 
in nature. It had been observed as a iriatti'r 
of fact, that veracity in man was moii' fic- 
quent than mendacity — truth than falsehood ; 
that this freijueiicy was paiticulaily gii'at 
among such classes of [leisons as, by the com- 
plexion of their undei standings, weie less 
sensible to the action of a distant inteiest 

— such as that sort of interest commonly 
must be, by which, on occasions of impor- 
tance, such as those which come before a 
court of justice, a man can be intluenced to 
step aside from the path of truth. By the 
first impulse — by the impulse of the uni- 
versal principle above delineated — by a sort 
of instinctive impulse, the line in which a 
man’s discourse is urged is invariably the line 
of veracity- — of truth : it is only by reflection 

— reflection on the distant advantage sup- 
posed to be obtainable by falsehood, that a 
man’s footsteps can be turned aside out of 
that line. 

Whatsoever be its direction — in the ab- 
sence of all rival pov\^ers, the love of ease, 
minute as is the greatest force which on these 
trivial occasions can be applied by it, is in 


CORRECTNESS, &c. 263 

every instance omnipotent — the pow'cr that 
worketh all in all.* 

But, — that, in every instance, to the in- 
suring of verity in contradiction to falsity, 
the force of this comnianding principle ap- 
[dies itself; — to this proposition, before it 
(Mil be brouglit to an exact coincidcmce W'ith 
the line of ti nib, some' limitation, and that 
not an incoiisich'rablc one, will require to he 
applied. 

To prevent the testimony from being false 
nt toto^ wall indeed reipiire less exeition than 
the opposite course : but to render it, and in 
every circumstance, a correct and co?nplete 
pictnreof the fact, w ill at the same time fre- 
quently require' more exerlion than, without 
some dcgrecof iinc.isiuc'ss, could bo bestowed. 
In propoition as the balance inclines to this 
side, — here then, siip[)osing the result to de- 
[)cnd on the pli^sical sanction alone, here 
would he a mixture of truth and falsehood. f 

'i'he result is, that, under the physica. 
sanction (supposing its force the only force 
in action,) so far as dcpemls upon ?c///, falsc- 
liood in toto would never have place; false- 


* The extreme minuteness of the quantity of 
labour, the desire of avoiding which coin]) 08 es, 
ill tins case, the motive or determinative force, 
ought not to be considered as constituting any 
objection against a theory which consists in no- 
thing more than the simple enunciation of a few 
indisputable tacts. It is by torccs thus impalpa- 
hly minute, that the wlu)le system of psythological 
conduct is regulated and determined. In a ma- 
terial balance, constructed as some have been 
known to he constructed, one Hve-hundredth part 
of a grain has been known to be sufliiicnt to de- 
termine the descent on cithtr side: and were it 
not for friction and the ns incrtuc^ a five-mil- 
lionth part would be equally cfhiacious. 

T Opera! mg by itself, the efficiency of the 
physical sanction is not altogether so sure in 
regard to the production of comphtniess in tes- 
inony, as in regard to the jirodiution of cor~ 
rcctnrss. Production of couqileteness requires 
attention; vi/. attention diiected to that purpose : 
to attention, as well as to invention, when raised 
to a certain pitch, exertion, labour of mind, is 
ncccssiry — labour over and above what is ne- 
cessary to the giving expression to imperfect 
fragments. Here, then, is a force which, to be 
overcome, requires an exciting force over and 
above what is sufficient to produce correctness. 
This exciting force cannot be any other than 
that of some special interest. If, then, no such 
interest is acting upon the mind, completeness, 
unless by accident,* will not have place: the tes- 
timony, how correct soever, as far as it goes, will 
not, to the purpose in question — will not, to the 
purpose of preventing deception — be complete. 

The possibility of incompleteness will, it is 
evident, be greater and greater, in proportion to 
the complexity of the matter of fact wnich con- 
stitutes the subject of the testimony: and if the 
probability of incorrectness, in respect of such 
part^ as are reported, receives increase also from 
the same cause, still the ratio of increase will 
not, in regard to incorrectness, be so great as in 
regard to incompleteness. 
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hood in circumstance would be frequent: 
truth would, in every case, constitute the 
j'-round ; but that ground would i)e frequently 
reeeivini; a tincture of falsehood : and the 
more complex and extensive the jj^round, the 
deeper ami more extensive would the tincture 
be naturally apt to be. 

Thus far, no iiiti red is supposed to have 
place, other than that weak, thou^di, in de- 
fault of all opposing'- interest, adi‘qn:itcl\- 
operatinp; interest — the interest created )»y 
the aversion to l:il)our. Hut let the ca'-(‘ be 

open to any other int(‘rest to any oilier 

motive — acting'' in a vim-^ier diiection ; tlicie 
is not any sprnrs of intere-.t so w(*ak, tlie 
force of which not capalile ot existing'- in 
a deg’reo sidhcient to oveiavjine the coi recll y- 
actin,i>- force of the pli>sical ^'auction, and in 
foueli ‘'Ort that falsehood, even in (ofo^ shall 
be the result. All these motives, however, 
act more frerpiently on the side of truth than 
on that of falsidiood. 

The more particularly the nainre of hu- 
man intercourse comes to be (‘onsidered, the 
more thoroutfhly we shall bi' satisfied that it 
is not by tlu' geiu'ral and stan(l!n,'.C interests 
alone, but by the particular and fh'etim,^ in- 
terests of each moment also, th<it the pro- 
perty of truth is secured to tin* p;-(‘neMl tmior 
of human discourse. In particuhir, it is only 
by makin| 2 ^ known, and that truly, somethiiif^^ 
that he thinks, that a man can obtain what 
he wants. For a number of years, rtekoninj^ 
from the commencement ot the power of lo- 
comotion, we aie all iu'Ci"'sanly subiect to 
the perpetual (‘xertion of the [lower of com- 
mand. But the pow'er ot eoimnand can ob- 
tain its f^ratilication on no othei tiams than 
by the most con eel adherence to the liiu* of 
truth. By every act of command, a desire 
is made known ; and, in pio[)ortion as the 
desire fails of being truly stated, it is cer- 
tainly frustrated. 

§ 5. Operation of the moral or pojuilar sanc- 
tion, for and apainst correctness and com- 
pleteness in testimoni/. 

Happiness, in almost all its [loints, is, in 
every individual, brute's scarcc'ly excepted — 
the most brutish savages not excepted, more 
or less dependent upon knowledge; the word 
knowledge not being on this occasion confined 
in its application to the knowledge of those 
recondite facts which belong'- to the domain 
of science. But in all eases, except that of 
a life carried on from beginning to end in a 
state of perfect solitude, knowledge depends 
in the largest proportion upon testimony: and 
except in those cases of comparatively rare 
occurrence, in which falsehood itself serves 
to lead to truth,* it is only in so far as it is 
expressive of truth, that testimony is fro- 
ductive of know ledge. 

• See Book V. Circumstaniuilj Chap. V. 
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All the confidence we can ever have, or 
hope to have, in mankind, either under the 
law or without the law, — all the reliance 
we can place on the expectation we entertain 
ot any of the inmnneiable and daily services, 
obligatory or fiee, w hich wn; stand in need of 
for the siistentation and comfort of our ex- 
istence, all depends, by a connexion more 
or h'ss close and immediate, on the prepon- 
deiance of men’s disposition townirds the side 
of veiacity and truth. 

The toiceot tlic inoial or popular sanction 
cobicidmg in the mam with the force of ge- 
lU'i.il lilt ('lest, — hence ill-;, that, throughout 
the whole' tii'ld of intercourse between man 
and m.in, in every state ot society (the rudest 
not exce[)ted,) tlie moral or po[)ular sanction 
is, with only hen* and thi're a casual excep- 
tion, found in action constantly on the side 
ot ti uth.f 

Of the degree of force with winch the mo- 
ral or [lopular sanction acts in support of the 
law' or rub* of veiacity, a more striking ot 
satishictoiy exemplilication cannot be given, 
than theintainv which so univers.*lly attaiiies 
upon the chaiactei ot liar, and the violent and 
tie(]uently iiisuppoi table provocation given 
hyany oiu' who, m speaking to, or in the pre- 
sence of anothei , applies to him that epithet. ;|; 

iiieiehas not, I sup[)ose, existed anywiicre, 
at any time', a community, — certainly there 
exists not among the civilized communities 
with w hich we have inteu'oursi*, one in which 
the a[)pellation of a liar is not a* term of re- 
proach. Among the most egregious and no- 
torious liars that ever existed, l^imot think 
that there can ever have been a single indi- 
vidual to whom it must not have been a cause 
of [)<nn as often as it happened to him to hear 
the ap[)('llation applied to himself — to wdiom 
it would not have been matti’r of relief and 
comfort, had it been possible for him to have 
disburthened his character from the load of it. 

Such IS the pow^er of the moral or popular 

-|* Of the moral or ])opnlar sanction, however, 
cxcejit where the force of it is assisted by inter- 
rogation — of the moral or po[)nlar, as well as of 
the physical sanction, and from the same causes, 
it may be observed, that it acts with less efticdcy 
in the production of comiikteness than of cor- 
rectness. 

X Like other imputations, this imputation is 
not the less galling, hut a])t rather to be the more 
galling, to a man, from liis being conscious of 
its being merited, and thence of the probability 
of its being known to be merited. Accordingly, 
no two ch. traders are more naturally united, in 
the Stime person, than the liar and the bully; the 
function of the bully being to give protection to 
the liar. 

'J'he man who, on hearing imp -ted to him a 
siqiposed act of mendacity, — instead of endea- 
vouring to show the groundlessness of the asper- 
sion, challenges him from whom it came, — 
gives up the reputation of veracity, as it were in 
barter, fo'* the pleasure of revenge, and the rqm- 
tation of courage. 
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sanction, when applied to extrajudicial testi- 
mony — to that sort of discourse which has 
place between man and man in the miscel- 
laneous intercourse of life. 

But the force with which it acts in behalf 
of truth is applied with much more (uicr^^y, 
as well as with much more constancy, wlnai 
(the importance of truth beinj^ the same' in 
both cases) the testimony is of the judicial 
kind — delivered on a judicial occasion — or 
even, when not delivered on a judicial occa- 
sion, if delivered in contcMuplation ot its lieing 
eventually ap[)lied to a judicial purpose.’^ 

In the main, and upon the whole, the force 
of the moral or popular sanction acts in a di- 
rection favourable to j^encral happiness and 
virtue. In the main, accoi’dini>ly, tiie direc- 
tion taken by this same force is fa\oural)le 
to that particular branch ot \iitue which con- 
sists in veracity. 

But, to the [)i opodtiou'by which this pre- 
dominant tendency is announced, ere its limits 
can be broui^ht to coincidence wdth the line 
of truth, considerable exceptions wall rcijuire 
to be made. 

One capital exception has for its cause the 
repugnancy — the inbred and irremoxalile re- 
pugnancy, that exists between the aggregate 
mass of the precepts by which it pri'^ciibes 
good conduct in general and [iiohibits \i(‘e in 
general, and that particular precept by wdiich 
it prescribi's veracity, and reprobates the op- 
posite vice. , 

Avoid vicious conduct — conduct prejudicial 
to the general interests of tlie community ot 
which you are a member, yourself included; 
avoid vicious conduct, or the ill opinion, and 
consequent ill will and ill otlices, of the com- 
munity, will attach upon you. Avoid vicious, 
conduct in every shape, and in the several 
shapes of mendacity, and falsehood through 
culpable inattention, among the rest. 

Thus far w^e ha\ (’ the result of its fiction 
on the side of virtue. But now^ comes its 
action on the side of vice. Whatsoeviu- \i- 
cious conduct it has happened to you to tall 
into, conceal it at any rate trom the public 
eye: for it is only in proportion as it falls 
within the compass of the knowledge or sus- 
picion of the public, that the evil conse- 
quences held up to view will take place. But, 
by him by whom vicious conduct is confe.ssed, 
it is not concealed — by him by wliom, after 
it has taken place, it is denied to have taken 
place, it is, or may be concealed, in so far 
as it is in the t)ower of mendacity to con- 
ceal it. 

No really existing person could with truth 
and propriety be represented as delivering on 
one and the same occasion these repugnant 
precepts. But if the word precept be on this 

* As in case of pie-appointed evidence. See 

Uie book 60 enS^’ ' A W.) 


occasion employed, and the form of a precept 
gi\ eu to the discourse in which it is employed, 
it is in pursuance of one of those unavoidable 
metaphors to which language is so frequently 
compelh'd to have recourse. What there is 
ot ‘'tiict reaht\ in the case, consists of two 
motive fm ces — two interests, acting at the 
same time in opposite directions on the hu- 
man mind • and between these motive forces 
the op[)osition in question may be seen actu- 
ally to have place. By confessing what ho 
has done, the individual in question would 
expose himself to shame : but by denying 
what he has done, he also exposes himself to 
shame. 

Acted u{)on as he is by these tw'o opposite 
foiccs, — by winch of them will the line of 
his eoiiduct, in regard to testimony, be de- 
termined By that one of them by which, at 
the moment in question, the interest of the 
greatest cc/mc is presented to his eyes, — cer- 
tainty and proximity, those tw o never-to-bc- 
ov(‘r-l()oke(l dimensions, being taken into the 
account of value. 

On this occasion (let it not be forgotten) 
the question is, — iiot what is most fit and 
proper, but what is most likely, to be done. 
The <lili*mma, be the occasion what it may, 
is a distressing one. By one only course may 
the dihminia lie avoided. Avoid vice in other 
shapes, and the temptation to plunge into 
mendacity for the hope of escaping from that 
shame which tollows at the heels of vice, will 
not assail you : siudi is the advice in which 
the virtue ot veracity joins with the other 
virtues. 

Of the other exceptions to the truth-jiro- 
motmg tendency of the moral sanction, the 
origin may be seen in the opposition between 
particular interests, and general. The force 
of the moral sanction, of the popular sanction, 
taken in its greatest extent, is composed of 
the geneial interest.s of the community at 
large. But, in every political community, 
smaller commuiiiiles or aggregations of in- 
dividuals will be found; each aggregation 
having an interest common to all its mem- 
bers, but opposite to that of the all-comprising 
aggiegate to which they all belong; and to 
every such partial, though still composite in- 
terest — to every such section of the commu- 
nity, corresponds a section of the popular or 
moral sanction, and of the moral force with 
which it acts. 

A sort of honour is to be found among 
thieves. So it has often been observed, and 
truly : but this honour is neither more nor 
less than a disposition to pursue that interest 
— to be impelled by that detached portion of 
the general moral force, by which the mern- 
bei s of the predatory community in quc>tion 
are nound ' together. The whole community 
has its popular or moral sanction upon an 
all-compiehensive scale: the several com- 
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munition of thievc-% smugglers, and all other 
communities having particular interests act- 
ing in opposition to the general interest — all 
those, recognised of not recognised as being 
included in the more eoinprchensive class or 
denomination of malefactors, — have each of 
them a sort ot section of the popular or 
moral sanction to itself.^ 

It is the interest of the comnmnity at large 
that truth alone should be uttered ; that tlie 
language of mendacity and deception '-hould 
be abstained from on cv(‘ty judicial occasion, 
and on almost eveiy otlua- occasion: ab- 
stained from, althoui;)i, and (oi tlie very rea- 
son that, th(‘ commission of it I lireatcncd to 
be beiicticial to the [larlicular intcnesls tli.it 
act in opposition to thc'gcmeral intcrc-.ts. 
— to the common intmests, for exanijile, ot 
thieves and siniigghn’s. 

It is the interest of the comnmnity tliat 
truth slioiild be rcvcahnl, as otten a^ tlu* dis- 
closure of it prom/sr'^ to he conducive* to the 
bringing down of puiiishincul upon thelu'ads 
of thieves and smugglers. But it is the int«*- 
rcst of thieves and smugglers that trutli should 
never be revealed, hut always concealed, as 
often as the disclosure of it ihraatcns to he 
conducive to the biiiigiiig down punishment 
on the heads of thieves or smugglers, .ynoiig 
these malefactors, therefore, tlie section ot 
the moral sanciioii, which applies to testimony, 
prescribes mendacity while it prohibits, and, 
as far as may be, punishes vi'raeity, as an act 
of vice and treachery. 

In any commimity composed of thieves or 
smugglers, is any act of depredation (‘oni- 
mitted by one nn'inlier to the pr(*judiee ot 
the rest? The force of the moral sanction 
changes now its direction, though not its na- 
ture: the force ot tliis section of the po|)u- 
lar sanction now joins itself to that ot tlie 
whole ; — mendacity is recognised as a vice — 
veracity, as a virtue. 

The interest uhicli tlu'se communities of 
nriIi*ractors have in mend;ft*ity, would not, 
however, liave succeeded in perverting the 

* Instances in which particular classes have 
joined in making one moral rule for their conduct 
among themselves — another and a totally dilferent 
rule mr their conduct towards all other peisons, 
are not untrequent. Such is uniformly found to 
be the case where particular classes are possessed 
of so much power as to be in a great degree in- 
dependent of the good or ill dpinion of the com- 
munity at large. In tlie moral code of the W est- 
India slaveholders, many acts which would be 
among the worst of crimes if committed against 
a white man, are perfectly innocent wlien the 
subject of them is a negro. For white and black, 
substitute IMahoinedan and (Jiristian, and the 
same observation holds good with respect to 
Turkey. Substitute orthodox and heretic, it at 
one time held good in all Catholic, not to sa^’ in 
all Ghristian countries, as well with regard to the 
other virtues in general, as to that of veracity in 
particular. — Editor* 


moral feelings of the ^cat bulk of the com- 
munity, who have no interest but in the uni- 
versal prevalence of veracity, had not the 
sinister intciest of thieves and smugglers 
found to this purpose a powerful auxiliary in 
the sinister interest of lawyers. 

Under every system, every mercenary law- 
yer under the fee-gatheiiiig system, every 

lawyer without exception — has an interest, 
as iiiKjuestioiuiblv, though not as uniformly, 
opposite to the general interest, as that which 
forms the bond of union in communities of 
thieves or snmggh'rs. Under that system, 
(‘Very lawyer witliout (*xeeptioii — ^the whole 
fraternity together, with tlie judges at their 
head — have a [>ai tieular interest in eomnion 
with the interests of inah'factors and wrone,- 
doers of every deseiiption, not excepting 
thieves and smugglers. It is their interest 
tliat lawsuits, — iinderst.md those and those 
alone whiidi are pregnant with tees, — law- 
suits, by whatsoever name distingnislied — ac- 
tion or prosecution — in.jy abound to the ut- 
most pitch. Tliat )jro‘'eeutioiis may abound, 
it is their iut(*resl tliat ciiiiii's of all sorts may 
abound: that actions may ahound, it is their 
interest that wrongs of all sorts may abound ; 
as well those wioiigs of whiidi the Iniiul of 
the judge is flic pietcnded avenger, us those 
of which it is tin* unaeknow ledged instru- 
ment. It is their int( rest <hat wrongs of all 
sorts be sometimes punished, lest plaintifFs 
bo (liseoiiraged, and the mass of litigation 
and protit be diminislied at one end : it is 
their interest tliat wrongs of all sorts remain 
sometimes uiipiinidied and triumpliaiit, lest 
the mass of litigation and profit be diminish- 
ed at the otlu'r end. It is their int(*rest that 
cveiy moditieation of vice, by which litiga- 
tion with its profit can he produced, may 
ahound ; and thence, in a more* especial de- 
gree, that mendacity, the instrument and 
cloak of every vice, may ahound. 

Ni*ither to thieves nor to smugglers, nor 
to wrongdoers in any other shape than that 
of judges, lias any siitdi powTr been given as 
I tliat of granting impunity, and, l>y means of 
inijiuiiity, liceiu'e, to the vice of lying ; accor- 
dingly, ueithcr by thieves, nor by smugglers, 
nor by wrongdoers of any other denomination, 
has any such licence been ever granted. 

Judges, under favour of the oscitancy or 
I eonnivauce of the legislature, have given to 
! themselves that poiver : and such is the use 
I tliey liave made of it, that the whole system 
I of judicial procedure is one continued tissue 
I of lies — of allowr'd, piotected, rewarded, en- 
' cou raged, and even necessitated, lies. 

In this instance as in every other, power, 
in proportion to its magnitude, serves as a 
shield as well to every vice as to every crime. 
Contempt is that modification of the punish- 
ment of the moral sanction, that is more par- 
I ticularly attached to the character of liar, — 
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and power, in proportion to its magnitude 

power, though it affords not protection 

against hatred, affords it effectually against 
contempt. 

Hence it is, that, as well the niciceiiar} 
advocate, whose trade and occupation con^j^^t 
everywhere in the sale oi lies, as, under the 
fee-gathering branch of the English system 
of procedure, the fee-fed judge, who deals in 
the same ware,* remain untouched by that 
infamy, with which, if the dictates of tlie \)u~ 
pillar samdion coincided uniformly wdth the 
dictates of geiu*ral utility, tht'y would he 
covered ; and hy which the occasional and 
unpiivileged liar, w'hose lies arc many hun- 
dred times less frcfiuent, is o\ erwhclnu d. The 
power constitutes a vantage-ground, by which 
the head of him w ho is statioiu'd on it isiaiscd 
above the flood m which the undistinguished, 
but less guilty herd, are di owru'd.f 

Thus, by the incessant, atdion ot cciupai.i- 
ti ve knowledge upon iiuinciblc ignoiuiu c, has 
the force of the moral or pofiular sanction 
been divided and tui ikhI against itscK. In 
correspondence with this schism, the aggre- 
gate mass of mendacious testimony has been 
divided, in the contemplation of the public, 
into twa) parcels: — whatsoever, portion the 
judge has found it more for his advantage to 
punish than to permit or to reward, remains 
in a state of prosciiptioii as bi'forc, and is 
continued under the denomination of vice: 
whatsoever portion he finds it more for his 
interest to ri^vard or to permit than to [umish, 
is regarded cither with indilfcreiK'e oi with 
approbation, and is ranked under tbe deno- 
mination either of innoceiici* or of virtue. 

Mendacity is not only permitted, but in 
some cases propeily permitted, by the moral 
sanction. Tliat cases exist in w'liicli a de- 
parture from truth is, and ought to he, either 
[irescribed, or at least allowed, by flie moral 
or popular sanction considered in its true and 
largest sense, is out of dispute. Being in 
many instances eases of considerable inti icacy 
and delicacy, it happens fortunately, that, to 
the purpose of the present inquiry, any very 
particular description of them is neither ne- 
cessary nor pertinent. 

• Not that they deal (either of them) in lies 
and nothing else : the ware they deal in consists 
in a mixed assortment of truth and lies, made up 
in whatever proportions happen best to suit the 
purpose of the customer;— in what proportion, 
would, to the manufacturer and dealer, be matter 
of indifference, were it not that, of the two sorts 
of ware, lies are that by which his skill is most 
conspicuously displayed. 

•j* To the advocate, as such, belongs no such 
power, no such coercive power, as that which con- 
stitutes the characteristic attribute of the judge; 
but it is by the tongue of the advocate that the 
hand of the judge is moved : the power of the 
advocate, though in respect of intensity less in 
degree, is in specie the same with the power of 
the judge. 
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1 . In some cases, departure from liuth is 
prescribed hy the moral sanction as a duty. 
Such are all those in which mischief to an- 
other would he the certain or probable efiect 
of veiity, wdiile fioin falsity no evil at all, or 
at least no eipial e\ il, will, with equal pro- 
bability, be the result: as, if a madman or 
assassin, with a naked weapon in his hand, 
asks whether his intended \ ictiiu he not there, 
naniing the place where he actually is. 

‘2. To this same head may belong false- 
hoods of humauitif or beneficence: as when a 
physician, to save pain of mind, gives hopes 
which he does not eidertain himself. 

S. To this same head may be referred wdnit 
may he termed falsehoods of itrhanifg ; wdiicli 
is but liuniaiiity or beneficence applying itself 
to interests of •inferior inornenf : as where, 
on being interrogated hy Artifex coneeniing 
till' di'gieo of estimation in wdiich he holds a 
pioduction of Aitifcx, — for fear of ajiplying 
di'^couragement, Crito gives for answer, a 
degree higher than that which he really en- 
tertains ; and soil) regard to conduct in life, 
taste, and so fortli. 

4. As to cases m which departiiri' from 
tiuth is (ilhnrvd without hemg: pic^crihed, A 
footing on which this matter is commonly 
placed seems to lie, that, where a man has 
no light to the intoimation sought hy him, 
the information need not he given to him. 
But granting, that were probity, or the duty 
of one man to another, the only consideration 
to 1 ) 1 * attended to, alilieity thus ample might 
and would be allowed, — the latitude will lie 
found to receive vciy considerable limitation, 
when those considerations are attended to, 
which eoneern a man’s self-regarding interest, 
and belong to the licad of prudaice. 

So dishonourable and pi'rnicious to a man 
is the reputation of habitual or frequent fal- 
sity — so honourable and so valuable to him 
that of never having violated tiiith — that, 
w'ithout tlie least prejudice to any otlier in- 
dividual, hy e\ejf a single departure from 
veracity it may hafipeii to a man to do irre- 
mcdiahle miscliicf to liiinselt. 

The w^mind thus given by a man to his 
own reputation will be the more severe, the 
more intense and deliberate the averment by 
whieh the truth is violated: and thus it is, 
that after a falsehood of humanity or urba- 
nity, uttered with a faint or ordinary degree 
of assurance, — ifiurged and pressed, stronger 
and stronger asseverations being on the other 
part railed for in proof of the verity of the 
preceding ones, a man may, for the preserva- 
tion of his own character, find it necessary to 
give up the enterprise of humanity or urbanity 
and declare, after all, the naked truth. 

A disquisition of no small length and intri- 
cacyi might be employed on the subject of the 
exceptions proper to he made to the general 
rule of verity : a disquisition, curious and in- 



268 


RATIONALE OF JUDICIAL EVIDENCE. 


tereBtiiig at any rate ; but, whether subser- 
vient or not upon the whole to the interests 
of morality and happiness, would depend upon 
the manner in which it was conducted. 

§ 6. Operation of the le<jal sanction^ fur 

and against correctness and completeness in 

testimony. 

The force of the moral sanction was found 
insufficient to secure good conduct in gcnenil : 
it was found necessary to add to it the force 
of law. 

The force of law itself cannot be applied 
but througli the instrinnentality of testiinonv, 
and testimony is of no use but in so far as it 
leads to truth. The same defndcncy winch 
produced the necessity of adding the force of 
the legal to tliat of the inofal sanction, for 
the purpose of seciiiing good conduct in ge- 
neral, produced the necessity of applying tlie 
same auxiliary force to the particular purpose 
of securing that jiarliciilar modification of 
good conduct wliich consists in attaching the 
good qualities of vi'racity and verity to what- 
soever testimony comes to he delivenul on a 
judicial occasion or for a judicial purpose. 

Many and extensive are the ])ortions of the 
field of law, in relation to which the popular 
sanction has nowhere as yet fasliioncd, — nor 
(till it has received that sort and degree of im- 
provement which it may yet for a good while 
have everywhere to wait for) will it fashion — 
its dictates, sons to bring them to an exact coin- 
cidence with those of the principle of general 
utility. In relation to those same portions of 
that field, the regulations of the legal sanc- 
tion are naturally and generally found to 
approach nearer than those of the popidar 
sanction to so desirable a coiinhlence. 'I'he 
quarter in which this deficiency is most con- 
spicuously observable, is that which regards 
those transgressions wliich are properly term- 
ed public ; viz. such olFences, by the miscliief 
of which, though it be seen to hover over the 
heads of the whole commimity, no assignable 
member of that community is seen to be af- 
flicted.* 

One of the advantages of the political, as 
compared with the moral sanction, is the 
greater constancy with wdiich it can avail it- 
self of interrogation — an ofieration which in 
many instances is indispensaldy necessary to 
the verity of testimony, more particularly in 
so far as concerns complel'eness. In sonic 
instances, this security may chance to have 
been applied in such sort that the force of 
the moral sanction may have had the benefit 
of it; some individual or individuals, willing 

* Take for example any of that infinite variety 
of offences, the mischief of which consists in the 
defalcation which they make from the public re- 
venue. That these offences are not treated b/‘che 
moral sanction with so much severity as they de- 
serve, is notorious, and the cause is equally plain 
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to apply this instrument and so circumstanced 
as to be able to apply it witli effect, being at 
hand at the moment at which the testimony 
is delivered. But the application of this in- 
strument is an act of power: and it is only 
ill the hands of the administrator of the force 
of the legal sanction — it is only in the hands 
of the judge, that power of this description 
is sure at all times to he found. 

The force of the political sanction, like that 
of the moral sanction, may he considered to 
he one of the standing causes of veracity — 
standing coiuitci'-toi ccs, acting in opposition 
to iiumdacity. Like that of the moral sanc- 
tion liovvcvcr, and from the same cause, it is 
capal)l(- of hciinr Iiy accident hrouglit to act 
on the adverse' side, 

Punishment, legal {ninisliinent, is, in every 
civilized country, annexed to mendacity in 
jmlicaturc. But wherever the effect or ten- 
dency of true testimony would he to subject 
the deponent to any oldigation of the burthen- 
some kind, — whether on the score of punish- 
iiiont, satisfaction to he rendered to a party 
injured, or right to be confeiTcd on the ad- 
vcisi' party , — '>0 much of the occasional force 
ot this sanction is made to act iu opposition 
to its regular and standing force, lii every 
such case, — alistraction made of every other 
species of motivi', — whichever of the two 
antagonizing forces of the same sanction, 
its standing force and its occasional force, 
happened on each oeeasion to be the greater 
(certainty and pioxiniity, as well as intensity, 
of the pimishinciit, being taken into account 
on lioth sides,) on that side human conduct 
would h(‘ suic to lie found. If, for example, 
the offence for wliieli a man were under pro- 
secution, was a species of fraudulent obtain- 
mciit, tlu' [nmishiiieiit of which consisted of 
transportation for three years, — while the 
punishment for the perjury, in case of liis 
answering falsi'ly while under examination 
on that occMsion, was transportation for seven 
yoar.s, — and the probability of conviction 
appeared cxuc'tly the same in both eases ; ab- 
straction made of all other motives, veracity 
in tins case ought, in every instance, to be 
regarded ascertain : while on the other hand, 
all things remaining as before, — if, instead 
of transportation for tliree years, the punish- 
ment for tlic fraud were transportation for 
fourteen years, perjury might in every in- 
stance be .set down for certain in this case, as 
veracity was in the other. 

This is the casual operation of the legal 
sanction, to the prejudice of truth : hut many 
instances there are, in wliich it is made to 
operate in that mischievous direction by de- 
sign. 

If the administrator of the force of the 
legal sanction had all along and everywhere 
been faithful to his trust, the application made 
of that force to judicial testimony would have 
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been uniform and proportionable: applyine^ 
itself to all cases in which it happened to such 
testimony to be delivered, and in a degree 
regulated by the quantity of force whicli the 
opposing force to be surmounted, and the 
importance of the case (that is, the magnitude 
of the mischief liable to take place in the 
event of falsity on the part of the witness, 
and consequent deception and misdecision on 
the part of the judge,) rc'quired. 

But. under every civilized government that 
has had existence, the administrator of tlie 
legal sanction lias, as will he seen, been in 
this particular unfaithful to his tlu^t. lOvery- 
\vhere, at first by the inexperience, and con- 
sequent ignorance and unskilfulnc'^s — after- 
wards by the oscitanev or corrupt conni\ance 
of the legislator,— the formation of the law of 
evidence has, along with tliatof so man\ other 
branches of the law, to so iminen-.e an extent 
been aliandoned to the judge, fadt without 
allotted rceompcncc by 'the indigence, the 
penuriousness, or the improvidemv of the le- 
gislator, and at the same time w ith [lower-, 
adequate to the practice of extortion without 
stint, the judge has in e\ery count i\ con- 
verted the sword and scales of justice into 
instruments of fraud and depredation. 

Having been suffered to convert all judi- 
cial demands into a souice of profit to himself, 
he has applied himself to the multiplication 
of unjust demands : having been sulfeied to 
convert all judicial defences made* before him- 
self into a stjurce of profit to himself. h(‘ has 
applied himself to the multiplication of unjust 
defences: having been suffered to con\ert all 
judicial expense into a source of profit to 
himself, he has applied himself to the mul- 
tiplication of judicial expenses: having been 
suffered to conveit all judicial instruments, 
and all judicial operations, into sources of 
profit to himself, he has applied himself to the 
augmentation of the magnitude and multitude 
of judicial iiisti unients, and of the multitude 
of judicial operations. Beholding in delay an 
encouragement to unjust demands as well as 
unjust defences, and at the same time, on the 
occasion of all demands and defeiu'es witbout 
distinction, a source of incidents w hich beget 
occasions or pretences for additional instru- 
ments and additional operations, he has ap- 
plied himself in like manner, with equal energy 
and success, to the multiplication of delays. 

Beholding in mendacious statements a pre- 
tence for the reception and entertainment of 
unjust demands, of unjust defences, of useless 
expenses, of needless and useless instruments 
and operations, and of groundless delays 
(sources of those needless and useless ex- 
penses, instruments, and operations,) he has 
occupied himself in cherishing with one hand 
that mendacity, which he has been occupied 
at the same time in punishing with the other. 
Attaching punishment to those unprivileged 
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lies, in w'hich individuals at large, in the 
character of suitors, or in other characters, 
have been concerned by themselves, he has 
attached reward to tho^e lies in the utterance 
jf wdiich they have employed, as accomplices 
or substitutes, his suboidinate instruments 
and pai tilers: and, lest with all these lies 
there should not he yet enough, — having 
been sulfered to convert his own lies into a 
souice of [irolit to himself, he has multi- 
plied his owm lies, lies signed by his own hand, 
w’ithoiit limit and without shame. ^ 

In holding u[) therefore to view' the force 
of the legal sanction in the character of a tu- 
telary force, utterance w as given to a general 
rule, of a nature not to be reduced within the 
limits ot truth till after it had been cut into 
by extensive a^id nnmei oils exceptions : for, 
if it were to be held up in the character of a 
force umfoimly and faithfully exerted on the 
side of truth, regard would be to be had not 
to w hat it is, or e\er has been, but to w'hat 
it ought to be, and is so generally, though so 
erroneously , supiiosed to be. 

I say, sup[)osed to be ; for among the 
di'lusions which inbred nuMidaidty has, from 
tli'-t to last, been occupied in propagating 
with so much industry and success, in none 
IniN it been more comphdely successful than 
in persuading the people, in contradiction to 
their own eyes and their own feelings, to 
mistake impunity tor puiity, and [irostratc 
themselves before the dim of mendacity and 
of de[)redation, as if it were the sanctuary of 
truth and 'spotless justice. 

The elfei't of this perversion of the legal 
sanction, in occasioning a correspondent per- 
vci sion ot the moi <il sanct ion, has been brought 
to view in the hist seidion. But this is not 
the only ia\age committed by an almse of the 
legal sanction upon the force of the moral, 
even in that part of the held that belongs to 
testimony, 

'^ho an abuse of the pow'cr of the political 
sanction, the iiatiiie of things admits of no 
other cheek than the resisting force of the 
moral oi [lopular. A deteimination to destroy 
this only cheek, and thus render the pow'cr 
of the political sanction, by whatsoever vile 
hands wielded, eomiiletely arbitrary, has been 
not only iiidefatigably prosecuted, but openly 
avow'cd. Judges have been found so insen- 
sible to the voice of censure, or so secure of 
not ineiirring it, ^as to maintain for law, and 
thus to establish for law, that, — when mis- 
eonduet in any shape is, in any printed and 
published or written and communicated paper, 
charged upon a man in power, themselves 
not excluded, — the truth of the charge, so 
far from being a justification, shall be deemed 
to operate ‘as an aggravation ; and so tar as 

** See the work entitled, Scotch Reform op- 
posed to English Non-reform,” Vol. V. See 
also Book VIII. of the present work. 
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depends upon themselves shall operate in 
aggravation of punishment — of that punish- 
ment by which, and by which alone, at the 
command of shameless despotism, the qua- 
lity of guilt is impressed upon meritorious 
innocence. 

That the triumph over truth may l)e the 
more complete, a definition of the sort of in- 
strument called a libel is said to have been 
given — a detinition wdiich requires but to be 
consistently acted upon, to level whatsoever 
difference may exist between tlie constitu- 
tions of Britain and Morocco. A libel is any 
discourse, by which, it Ixdng put into writing 
and made public (whati'0(*ver is to be under- 
stood by public,^ the feelings of any indivi- 
dual are hurt, injured, violated, wounded, or 
Avhatsoever other word it be, ‘.‘^hat, to answer 
the purpose of the moment, is presented by 
the powers of harmony to the rlu'toric of des- 
potism. Not that, by this law, the inaniifiK!- 
tiirers of it would wish to be understood as 
the less friendly to the interests of truth and 
liberty: for, so often as twelve men, under 
the name and charaoter of petty jurymen, can 
be found to join with one voice (speaking 
upon their oath) to declare their persuasion 
that the feelings of a malefactor receive no 
hurt from his seeing liiinsidf held up to view 
in that eharaeter — in other words, that it 
is matter of indifference to a man, guilty or 
not guilty, wdiether he he thought criminal 
or innocent — in a word, that, whether in- 
nocent or guilty, man in general has not any 
such sense belonging to him as the sense of 
shame, — so often are they at liberty to save 
him who has been mined by prosecution, from 
being ruined over again by punisliment. 

Towards destroying altogether the force 
of the moral sanction, the ino^t extensively 
operating security for individual good r'oaduct, 
and the only elfectual security against the 
despotic tendency of power — towards root- j 
ing out of the human bosom all regard for 
truth, and at the same tin,',e for liberty and j 
virtue, — it seems not (uisy to say how, with 
any eneouragerneiit from puldie blindness, it 
would be possible for the artifice or audacity 
of usurped legislation to go further 

In sucii a state of things — under a legisla- 
tion that connives at such u.surpation, ami a 
people that submit to it without remons- 
trance, — - it is a question not altogether ex- 
empt from difficulty, whether th(? force of the 
moral sanction is or is not with propriety to be 
numbered among the powers by which human 
conduct in general, and in particular so far as 
regards the truth of testimony, is influenced 
and directed. To-day, yes : and so long as 
the acquiescence under such law continues 
to be regarded as short of certainty : to-mor- 
row, perhaps not : to a certainty, not a siijgle 
moment longer than the design manifested by 
such doctriaed shall continue luiaccoinplislied. 


§ 7. Operation of the religious sanction, for 

and against correctness and completeness in 

testmony. 

In the case of this sanction, as of the 
others, its utility, in the charncter of an effi- 
cient cause of truth in testimony, depends 
partly upon the direction in Avhich, partly 
upon tlic degree of force with which, it acts. 

In respect of its direction, nothing can he 
more ffivourahle, more steadily and uniformly 
favoui able : provided always, that in the case 
of hoofi-rehgions, the orignnal and authentic 
repositories of the rule of action be taken for 
the standard, not any glosses that in later 
ages may have been put upon them. 

I On considering the dilFerences — the very 
wide dilferences, ohsei vable between the se- 
veral book-religions in other respects, — an 
observation that would he apt enough here 
to present itself is, .that in this respect like- 
wise, any proposition that were to be predi- 
cated of them in the lump, would possess hut 
a fcelde cliaiiec of being true. 

But in this jiartieiilar, causes, viz. interests 
and motives, bc'ing in all rcdigioiis the saint*, 
effects, viz. precejits and other actions, will 
naturally, not to say necessanly, fall into tlie 
same eoineidenee. "Ihiking in a certain sense 
for the author of the religion, the penman 
by wliom the discourses constitutive of the 
matter of it were committed to writing, — in 
the instance of every one of them it may 
with equal truth be observed, lhab his in- 
terest, in resjx'ct of the object he had in 
view, rccpiirccl that the disposition to veracity 
slionld, on the part of his adherents, be as 
strenuous and as uniform as by any means it 
could be mad(‘. 

Ill the case of a leader of this sacred, as in 
the ease of a U'adcT of any profane, descrip- 
tion, tlie success of his designs would be in 
no small degree dependent upon the correct- 
ness of such information, of such testimony, 
as, on such an infinite variety of occasions, 
(hat design might lead him to require at their 
hands. 

In the Jewish religion, the story of the le- 
prosy of Gehazi — in the Christian, the story 
of the sudden death of Annanias and Sap- 
phira — may serve for illustration. 

If there were any decided difference, the 
steadiness of the religious sanction to the 
cause of truth would be found more rigorous 
and entire, not only than that of the legal 
sanction, of which the unsteadiness has above 
been brought to view, hut even than that of 
the moral. The moral sanction acknowledges 
the exceptions that have been seen : it has 
its falsehoods allowed, if not prescribed, of 
urbanity — its falsehoods of humanity — and 
even its falsehoods of duty. 

The religious sanction, — if the Jewish 
(which to a great though undefined extent is 
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at the same time the Christian) be taken for 
an example, and the text of th(3 sacred writ- 
ings be taken for the standard of that religion, 

acknowledges no such exceptions. Wlien 

Jephthah, the chief of that religion, having 
vowed in case of victory to sacrifice to the 
Lord the first object that presented itself, 
and having beholden in his own daughter that 
first object, “ did with her according to his 
vow,” it was for no other reason than that he 
had said upon his oath that he would do so, 
though unquestionably without having, in 
saying, had her in his thoughts. Not only 
humanity, but duty, even parental duty, W(‘re 
on this occarion held io be considerations of 
inferior moment, when compared with the 
duty of adherence to truth, that duty having 
been reinforced by the ceremony of a vow — of 
that solemn appeal which is common to oath';, 
and vows. 

Though the text of the sacred writings, 
the text recognised in all a^es as tluj standard 
of obedience, reniaiiu in all ages the same, or 
nearly the same, the interpretation put upon 
it varies from age to age : and, in eacdi age, 
it is by the interpretation put upon it in tint 
age, that the etfeclual dirc'ction taken in tint 
age by the religious sanction — the practical 
effect produced by it, is determined. The 
age in which the text of the ''acred writings 
was first committed to \\ riting, was not, in 
the instance of any of the book-religious, an 
age ill which any such qualities as those of 
precision, aee. 4 iracy, and particularity of ex- 
planation, nelongcd in any eonsidei.ible d('gre(‘ 
to the public mind. I'o reduce the pnc'ept 
to a state adapted to practici', it has Inn'ornc 
more and inori' the eustom to till up fiom the 
precepts of the moial sanction, the reputed 
detieieneies inanitested in these particulars by 
the religious sanction. In a delineation which 
at this time of Athiy should come to be given, 
of what the religions sanction prescribes in 
relation to truth and taisel.ood, the excep- 
tions above mentioned as a[)plied by the moral 
sanction to the general requisition of veracity 
and verity — the particular allowances as well 
as eouiiter-preseriptions made by the moral 
sanction, in favour of the several classes of 
falsehoods designated as above by the several 
appellations of falsehoods of duty, falsehoods 
of humanity, and falsehoods of urbanity, — 
would probably not be omitted.* But, whe- 

*Mr. Bentham might have cjuotcd, in illustra- 
tion of this remark, tlie following passage from 
Paley — a writer of undisputed jnety, who, in a 
system of morals professing to be founded upon 
tile will of God as its principle, makes no diffi- 
culty in giving a licence to falsehood, in several 
of its necessary or allowable shapes : — 

“ There are fahsehoods which are not lies, that 
is, which are not criminal ; as, where the person 
to whom you .speak has no right to know fhe 
truth, or, more properly, where little or no ir- 
conveniency results from the want of confidence 


ther proper or othervvise, it is in the law of 
the moral sanction only, not in the law of 
the religious sanction, as delivered in the text 
of either the Jewish religion or the Christian 
(not to speak of the Mahometan,) that any 
of these exceptions are to be found. 

Cases, however, m which the force of the 
religious sanction has operated on the side of 
peijiiry, even in Chri>tian countries, arc nei- 
ther impossible, nor without example. Paris, 
no longer ago than the middle of last century 
— Pans, so lately, not to say at present, the 
centre of unbelief — yielded a hatch of false 
miracles, regiilaily attested, v)ing in extra- 
ordinariness with the less-regularly-attested 
prodigii's of Jeivish liistory. In the testimony 
by whieli these false miracles were proved, 
it is dinieult, if not impossible, to say how 
inueh there was of mendacity — how much 
of simplt* incorrectness, the honest work ol’ 
the imagination. 'IJiat mendacity was not 
M holly without its share, can scarcely admit 
of doubt. True mir.ichs arc not wanting 
(says a man to himstdf on this oei’asion,) 
tiue miiaeles ha\e not at least been wanting, 
on this our side, the side of sacred truth. But 
unhappily the true are not quite sufllcient ; 
suflieient for other times, but unhappily not 
for the present ineieduloiis age, in which, 
somi'liow or other, the source of miraculous 
evidence appears to have run itself dry. Pro- 
fiting by the occasion, let us do what depends 
upon us towards supplying the deficiency. 
Truth must indeed lie departed fiom; but 
the end will sanciify the means. AVhat end 
(‘an ever approach to it in importance? and 
falsehood, the instrument we mean thus to 
sanctify, us Pagan temples have been saneti- 
tied by being converted into ehurehes, how 
often has it not been applied to the most fla- 
gitious, the most impious ends ! 

Of all the religous codes known, the Hin- 
doo is the only one by which, in the very text 
of it, if correctly reported, a licence is in any 
instance expressly given to false testimony, 
delivered on a judicial oeixasion, or for a ju- 
dicial purpose : and in this instance, among 
the eases pitched upon for receiving the be- 
nefit ot the licence, are some which, viewed 
through an European medium, will be apt to 
appear whimsical (*iioiigh. 

m such cases ; as where you tell a falsehood to a 
madman, for his own advantage; to a robber, to 
conceal your property ; to an assassin, to defeat 
or divert him from his purpose. The particular 
consequence is, by the supposition, beneficial: 
and as to the general consequence, the worst that 
can happen is, that the madman, the robber, the 
assa.ssin, will not trust you again; which (beside 
that the first is incapable of deducing regular 
conclusions from having been once deceived, and 
the two last not likely to come a second time in 
your way,) is sufficiently compensated by the 
immediate benefit which you propose by the fal.se- 
liood.” — Moral and Political Philosophy, book 
id. chapter 15 — Editor. 
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Cases, some extra-judicial, some judicial, 
and upon the whole in considerable variety 
and to no inconsiderable extent, are specified, 
in which falsehood, false witness, false testi- 
mony, are expressly declared to be allowable. 

1. False testimony of an exculpative ten- 
dency, in behalf of a person accused of any 
offence punishable with death. Three cases, 
however, are excepted; — viz. 1. Where the 
offence consists in the murder of a Biarnin ; 
or 2. (what comes to the same thing) a cow; 
or 3. In the drinking of wine, the offender 
being, in this latter case, of the Brainin 
caste.* 

“ Whenever a true evidence would deprive 
a man of his life, — in that case, it a false tes- 
timony would be the preservafion of his life, 
it is allowable to give sucli^faKo testimony ; 
and for ablution of the guilt of false witness, 
he shall perform the Poojech Sereshlee ; l)ut 
to him who has murdered a Bramni or slain 
a cow, or who, being of tlie Bramin tribe, 
has drunken wine, or has committed any of 
these particularly flagrant offences, it is not 
allow'ed to give false witness in preservation 
of his life.” 

In the representation of the other cases, 
scarce a word could be varied, without dan- 
ger of misrepresentation: w'ord tor word tliey 
stand as follow's : — 

“ If a marriage for any person may be ob- 
tained })y false witness, such falsehood may 
be told ; as upon the day of celebrating the 
marriage, if on that day the marriage is liable 
to be mcom[)lete, for want of giving certain 
articles, at that time, if three or four false- 
hoods be asserted, it does not signify; or if, 
on the day of marriage, a man^ jironiiscs to 
give his daughter many ornanumts, and is not 
able to give tlieni, such falsehoods as tlu'so, 
if told to promote a marriagi*, are allowable. 

“ If a man, by the impulse of lust, tells lies 
to a w oman, or if his ow n life would otherwise 
be lost, or all the goods of his house spoiled, 
or if it is for the benefit of a Bramin, in such 
affairs, falsehood is allow jfnle.” 

To the religious sanction — consideration 
being had of the undoubted magnitude of its 
influence on some occasions — on an occasion 
of this importance and extent, a place cannot 
be altogether refused. Yet, if, ~in prefer- 
ence to theories, however g(‘nerally received, 
and rendered plausible by the collateral ex- 
perience just mentioned — experience in the 
exact direction of the case here in question, 
and that no less unquestionable than the 
other, be admitted as the test, — the more 
closely it is scrutinized into, the less efficient 
in the character of a security for the truth 
of testimony in all ways taken together, or 
even in the character of a security against 

* Halhed’s Code of Gentoo Laws, printj?d by 
the East-India Company, anno 1776, p. 129, 4to. 
chapter iii. section 9. 


wilful and self-conscious mendacity, will it 
be found. 

To judge of the real and proper force of 
any power, try it, measure it, m,t when act- 
ing in combination with other forces, but 
when acting alone. If, as applied to forces 
of the physical class, the propriety of this 
rule be clear lieyond dispute, it will scarcely 
be less so wdieii applied to any force of the 
psychological class. 

That, w'heii the force of the religious sanc- 
tion is accomjianied and conjoined with the 
tw'o human forces, the force of the moral and 
legal sanctions, or even wflth either of them 
alone, the force of these powers united is in 
a high degree elfici('nt — so much so. as to 
tlirow into the state of exceptions taken out 
of a general lule the cases of its failure. — is 
out of di»[)ute. But take a case — ^ take any 
case, in w liich it may be seen to come into 
the field alone, and without support from 
either of those indisputably powerful coad- 
jutors, the scene w'ill be found to experience 
a total change. 

If there be a mode of conduct wdiich, being 
clearly and universally understood to .stand 
pioliibited by the foice of the sanction in 
qiu'siion (viz. the religious,) is nevertheless, 
generally, and as far as can be seen, univer- 
sally, or almost universally, practised, — so far 
as concerns the prevention of that mode of 
condiK't at least, the liody of force in ques- 
tion, howTver composed, cannot but be ac- 
knowdedged to lie in a corr<;sppndeiit degree 
inelficient. If, in the formation of that body 
of iorce, the force of all these sanctions were 
compiised, the degree of inelficiency thus de- 
monstrated would extend to all three : if the 
force of one of the three, and that one only, 
— it Is to that one that th(‘ demonstration of 
inelficiency will stand confined. 

If, the mode or sjieeics of conduct in ques- 
tion being mendacity, w ilful and self-conscious 
fals(‘hood, — tlic utterance of that falsehood 
be accompanied by a more than ordinary and 
mo.st auqile degree of deliberation, — the de- 
monstration of the irietficieiiey of the sanction 
in {|uestiou will b(' the more conclusive. 

If either the practice of this wilful false- 
hood, or what to this pin pose comes to the 
same thing, the approbation — approbation 

a\owmdly and publicly bestowed upon it 

be tlu' practice, not of men taken promis- 
cuously from the herd, but of men carefully 
and anxiously selected for the occasion, under 
the persua.sion of their being in a more than 
ordinary, in even the highest, degree, sensible 
to the influence of this sanction — the proof 
of the inefficiency of this sanction will be 
seen to possess from these circumstances a 
still higher force. 

The examples in which this proof of the 
inefficiency of the religious sanction in respect 
of the prevention of wilful and deliberate 
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falseliood stands exhibited, may he comprised 
under the following heads : — 

1 . Cases in whieli — under the influerieo of 
a manifestly-operating sinister interest in tlie 
shape ot wealth, power, dignitv, or it‘[)u(a- 
tioii — such (K elarations of 01)1111011 .ire made, 
as, from the nature of llie taels asscated, e.ni- 
not, eoiisisteiUly witli tlie nature ol tlie liu- 
inan iniiid, he in all {loiiits line; hut wilhout 
any particular pioof ot lalsity opeiatiiig in 
the case of one sucli tahe (h el.irer inoie (liaii 
another. To tliis head ina\ he udeiied all 
solemn declarations of oiiinioii on the suhjeei 
of controverti'd points resp('e(iiig faets out 
of the reach ot human know ledg(‘, d{di\«'i(d 
in the shape of pre- aiipointed lormularies, 
adopted and authentie.ited hy the signal uk' 
of the wit iKSs in fpic'stion, or otlua-wisc'; tiie 
dechiration enforced or not hy the eeimnoiiy 
ot an oath.* 

2 . Cases whme — uiidm- the inllumici' of a 
mcndaei 1 y-{'\eiting inti^'est, eoii''! it idl'd hv 
the fear of pre'-ent.and uiiavoidahle eorooieal 
suirernnce teiimnating in ('xtiiietion of hh‘ — 
declarations of opinion lespeeting iiiUnidual 
taels, or suppiiscd 1 'cts, aetu.dly in dispute, 
are delivi'ied a imnu ious eompanv( 1 wi l\e, 
for instance,) the niend/eis of winch ,11 e l(>i- 
cihly ke[)t 111 that ^iate ot allheron, until, 
and to the end, tl.at tlicv ma\ m eoiipinet um 
declare theni'-i lves to he all ot one ojimioii, 
wdiellu'i tlu'v le.illy he vo or iio, in eiK'iim- 
staiici's inwliieh, m u'lalioii In the-'i' ‘'ame 
points, iiiiiiiediat ('1 \ hcioie siu'li eiyiinmelion, 
dilFerent Ojiimon^, in all iiumhei-. le «s tluiii 
that of till' wdiole eoinp.iiu, ha\(‘ hei'ii <h*- 
elared. To this head Ix'long the pri'leiid- 
edly iinanmious opinimis dt'liven'd iimh'r the 
name of re/vZ/c/s h}- eompaines of oee.isional 
judges, assembhed togi'ther niuler tlu' eollee- 
ti\e name ot a jitrif, in tlu* judicial piaetiec' 
of English law', niukr the teelniieal S}stem 
of proci'dure. 

3 . Casi's wdiere — iiiuhT the intlmcnee ot 
meiidaeity-e'citingiiiti'rest, coiistit ided ])\ so 
\veak a toree as tliat ot s\iep,ithy lor (he suf- 
ferance of a stranger — deehuat ions of opinion 
are delivered with one voice hy an ('(jnally 
inmierons company, in eireiunstanees in which 
it is morally iinpossilile that such dt'clar.itions 
should he other than wilfully false in the in- 
stance of any one of the membeis. To this 
head hi'long the inmimerahle instances upon 
record, in which jiiiies, to shield criinimds 
from the unduly - severe puni^hincnts pre- 

* Every person taking orders in the English 
church, signs a declaration of his full helu f in the 
whole of tlie tlnrty-nmc ai tides of that diuich. 
Some of the mo>t pious members of it have not, 
however, scrii])letl to declare, that it is not neces- 
sary that this declaration should he true: tliat it 
is allowable for a person who does not btheve in 
the whole, but only in a part, of the thirty-nine 
articles, to sign a declaration professing himself 
to believe in the whole.— i?(/i 7 or. 

Voi Vi. 


scribed hy a bad law, have solemnly and on 
their oaths declared, that articles of property, 
which IIk'y kiunv to he of the value of five, 
ten, or twent} pounds, wore under the value 
ol hu t\ ^lulling':, 

4 . Alti'i’ the .d)o\ e, it is a sort of anticlimax 
to lain; to iiotie.', m this point of view, the 
collide ol pr.ietiee iiiulei 1 lu' technical system 
of pioeedm e - - umh’r whieli, in tlie instance 
of every individiiil suit without exception, 
judges, judicial olfiei'is tludr ^uhordimite^, 
piofe^sioiial l.iwversot all (h'si'iiptioiis, and 
siiilois, unite in thi' utteianee of an inde- 
liniti'lv exli'iij'ive eongi ries of wilful fals*'- 
hooiE: jml'U'-., with tlu’ir siihordin.ites and 
l)iethr»'not th.' j)i-oh's^i()n, voluntarily, undvr 
till' inlliK'nee of thi' pioiit derived fioin these 
('noI•mnle^; i^nlois, under the inlliienee of 
the u'waids and punishnients by means of 
wlneh tlu'\ aiem some iiistani'es encouraged, 
111 otlu'is eompi'lli'd. hv tlu* judgi's, to join in 
tlie h.ihitii.il pel peti.ition of the same or tlu; 
liki' ( nonnitu's, aeeoidnig to the nature of 
the iiistinments and o|)('iat ions into whieli 
the tinetme of laUeliood is nilused. 

On thi-. oeeasion, two de-ei iptions of per- 
sons standing, ill so many dilfeieut situations 
r('i|mie to la' di -( mguislu'd : — 1 . The indivi- 
duals w ho, clot lii'd or not with any authority, 
('iigagp' ill the piaetii'i' ofvvillul lalsi'liood — 
the piaetiee thus undemahl) leprohated by 
the K'hgiou^ sanction — t'ligage in it not of 
tiu'ii own motion, lad ('ither excited hy the 
ri'w ard, or eompi lied liy the punishment, held 
u|) to them hy then suiieiiois: in this situa- 
tion stand all tlu' mi'inheis of tlu' comnniiiity 
(except in so lar as the [leople ('ailed Quakers 
loim ail exception,) as vvell as a select por- 
tion of them ill the ('haiiu'fer of juiors; and 
2 , 'Those their supi'iiois, under wliose con- 
stantly ohseiving e} es, and iievu'r-vvilliholden 
appiohation, this 11 ri'ligious jiraetice is car- 
ried on, and, in an immensely extensive mass 
of instances, elu'rished and inforced hy the 
united povveis of levvard and punishiiient. 

Ill tills situation may he si'en bishops and 
judges: hi-liops, to wliom, under the notion 
oftIu'H' bi'iiig I'lidiM'il with a mori' tliaii oidi- 
iiaiy degree of smisilalil y to the action of the 
motivi's lielonging to the leligious sanction, 
and of their devoting lli('ir time to the en- 
deavour ot seievviiig up to its maximum that 
sensilulity in tlie minds of the lest of the 
community, smji enoi moils masses of cmolii- 
nu'iit, power, and dignity, arc attached ; — 
judges, to whose situations, masses of emolu- 
ment in some instances still more ample, to- 
gether w ilh inasess of power in every instance 
iinich more ample, are, if not inider an equally 
strong persuasion, at le.ast under a like notion, 
also attached. 

^ 5 . A still more striking inst.aiicc of the 
inetTicac]^ of the religious sanction, when un- 
supported hy the other sanctions, to the pro- 
S 
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duf’lioA of truth, is that of uiiiv'ersity oaths. 
Every student who enters the University of 
Oxford swears to observe certain statutes, 
framed lon^ a^^o by archbishop Laud for the 
government of the university. From the fri- 
volity and uselesHn(*ss of the observances 
which these statutes presciibe, public opinion 
does not enforce an adhere/iee to them. The 
moral and the le^nil sanction stand neuter; 
the religious ^auction, however, renniiK, and 
that in its most powerful shape — the shape 
which is given to it by the cerennony ot ati 
oath. This, then, is an erpcriitwuluni nuns 
on the force of tin* rt'ligious sanction. It it be 
notorious that then; is not a sjn^h' student 
who does not openly and uinh-irniNtnlly violate* 
those very shitntes, which lie has 'iolennily 
invoked etern il vengeance upon his head it 
he does not ligidly observe, — violate tlieni, 
and that as often as the minutest conceivable 
inconvenience would be incurred by adhe- 
rence to his oath, — then, suri'ly, the weak- 
ness of the religious sanction, coi»sideied as. 
B security for veracity, to say nothing of any 
other virtue, is demonstrated. But every 
person who has been at the Uiiiversity of 
Oxford, can testify that this desciiptiou is 
literally true. 

The weakness manifested in all these in- 
stances by the religious sanction, is among 
those facts which, how little soever adverted 
to, are most notorious and undeniable. In 
all these instances, taLehood is committed by 
high and low, without concealinent, scruple, 
or reluctance. Why? Because it is by the 
force of this sanction alone that the practice 
stands prohibited — a sanction composed of 
pains and pleasures removed to an indefinite 
distance in point of time, and none of wdiich 
have ever been jiresented by experience to 
any human being. 

In other instances, and to a still greater 
extent, the practice of falsehood is in a very 
considerable degree reprc'ssed, and, in so far 
as committed, not committed witboiit great 
reserve, and the most anxious' exertions made 
to conceal it from every eye. Why ? Because 
it is by the force either ot the political sanc- 
tion, or the moral sanction, or both together, 
that the practice stands prohibited; — of one 
or both ; but, to the production of those 
symptoms, the force of eitlier is of itself suf- 
ficient. 

In the case of an interest, by the action 
of w hich violent passion is liable to be pro- 
duced — desire of great pecuniary gain, for in- 
stance, fear of great pecuniary loss, sexual 
desire, or fear of immediate death or severe 
bodily affliction, — in the case of a eontc'^t be- 
t . een the hopes and fears belonging to the 
rcligous sanction on the one hand, and any 
such powerfully-atding motive or interest on 
the other, and the occasional triumph of fhe 
more immediate over the more remote, and 


as it will he apt to appear, less certain, inter- 
est, the inference afforded of the weakness 

of the religious principle, by the event of 
such a contest, would not be so conclusive. 
The power of the religious principle is in 
general stioiig (it might be slid) and in a 
great degree elbcient ; but (owing to the fiail 
and vaiiahle ti'xturc of the iiumaii mind) not 
so strong as not to be liable to be, in here 
and there an instance, borne dowm liy the vio- 
lence of thc'.e stormy pa'.^.iou.. 

But among the above exanijih's we see one, 
in which the power of the religious principle 
is bioiight into the held in the utmost foiee 
of which it is simeeptible, and still, habitually, 
and as it were of eoursi', gives way to an in- 
terc'-t of the very weakest species, viz. syin- 
jiathy for the sutferiiig of a single individual — 
an individual who is a peifeet sti anger to all 
the members of the judicatory by which the 
conti'iiipt of religious principle is thus mani- 
fested— and he a ciiminal, in whose instance, 
ill the judgment of the supreme and coinpe- 
tiMit authority ot the state, the suffering from 
which by this act of mendacity it rescues him, 
ought to have lieeii inflicted. 

In another of the aliove examples, that of 
university oaths, the whole force of the r-^'- 
ligious sanction, exerted in the strongest and 
most binding <d’ all its shapes, fails of pro- 
ducing any, even tin* slightest, effect. Lit 
that it has some violent, some uneontroulahle, 
passion to contend with, sueli as it might fail 
of overcoming, without, alfoiding^aiiy strong 
iiiferenee against iL giiu'ial elfieaey ? No: 
hut by tullilliiig an obligation, eontraeted un- 
der the sanction ot so solemn an engagement, 
some sliglit iuconvenienee, some little trouble, 
miglit in ^oine inst.mces he incurred. The 
minutest pos-ilde quaiititv of trouble being 
thrown into the '-calc against the obligations 
of religion, i'. found, not in the case of an 
insulated individual, but of every Oxford 
student without exception, sulfieii'iit to out- 
weigh them. 

In the case of that pretended unanimity, 
which has so wantonly and unnecessarily been 
rendeied compulsory on the occasions of the 
decisions [nonounced by juries, the religious 
principle, it is tine, finds itself eneountered 
by the force of one of those almost irresis- 
tible motives above mentioned, viz. desire of 
self-preservation from death, aggravated by 
long-protracted torture : at the command of 
him vvlio has the strongest stomach among 
you, yield, some or allot you, to the nurnher 
of from one to eleven out of twelve — yield, 
and perjure yoursidves. Immediately after 
the oath, by which you have engaged to 
your God not to join in any verdict but the 
one which, in your judgment, is true, join 
notwithstanding in a verdict which, in your 
judgment, is not true : — do thus, or in- 
evitable death, preceded by insuppor^«|vle 
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torture, is your doom. Thus saith the Taw, 

that is, thus, in one knows not what 

age of barbarity and ignorance, have said 
those unknown judges, by whose autliori- 
ty this combination of torture with perjury 
was forced into judicial practice. Here, it 
must be confessed, the force of the physical 
sanction, with which that of the religious 
sanction has to contend, is no light matter : 
— the choice is between perjury and martyr- 
dom. 

But though, in the instance of the indivi- 
duals themselves, on whom, in the cliaracter 
of occasional judges or jurymen, this oMiga- 
tion of trampling upon religious principle is 
imposed, the force by which it is subdiuul is 
thus mighty and irresistible, — no such force 
does that priindple lind to c(mtend witli, in 
the instance of those exalted Innctiomiiic'^, 
hy whose hands the anti-religums obligation 
is, with such iindist nrl)ed serenity ami undis- 
seinliled coni{)l:ie(uicy, habitually imposed. 
Until the perjury fefliall have' lieeii commit- 
ted, and to the end that it may lie eominitt(‘d, 
the judge holds himsedf prt'parcd to torluio 
the jurymen : hut by no tort me is tiu* judge 
compelled or ('xeited to iiianilest the satis- 
faction so halntually and cordially manife^'tod 
hy him at the thoughts of the practice in 
which he bears so cn[)ital a jiart — a piactice 
wdiicli has torture for its means and perjury 
for its end. 

How imploasant soever, this comparative 
estimate w"as*witli a view to piaetiee altoge- 
ther indispcnsalile. To depmid, on evm-y the 
most important occasion of lite, upon the 
force of a principle wdiieh, on the occasions 
here in question, not to speak of other occa- 
sions, has been demonstrated by expcrieiiee 
to be nearly, it not altogether, without ioree, 
would continue to lead, as it has led, to mis- 
chievous error and deception, to an indefinite 
extent. The toiie of oatltsi^ and the topic 
of exeliisionary rules, giouiided on the sup- 
position of a deticieney ot sensibility to the 
force of the religious sanction, will funiisb 
proofs and illustrations.* 

• See Book 11. Sccurifies^ Chapter VT., and 
Book IX. Exclusion^ Part 111, ( haptcr V. 

Cases no doubt there are, and those very nu- 
merous, in which the religious sanction ajipears 
to exercise a much stronger intluence than is here 
ascribed to it. That wliich is really the eflect of 
the moral sanction, or of the legal sanction, or of 
both, is continually ascribed to the influence of 
the religious sanction. From causes which it 
would be easy, but foreign to the present purpose, 
to explain, religious persons are apt to suppose, 
that an act, if virtuous, is more virtuous — if vi- 
cious, more excusable, when the motive which 
prompted it belonged to the religious class, than 
when it belonged to any other: and even in some 
cases, that an act which, if produced by any other 
motive, would be vicious, becomes virtuous by 
having a motive of this class for its cause. Thus 
it becomes the interest of every one, to whom the 


COREECTNESS, &c. 

The opinion above expressed is not new. 
Divines of the most iiiulisputed piety have 
repeatedly given their sanction to it. 

The ineilicacy of jire.ichijig (V Inf Jfkac it' de 
la Pr/dtrafion) constitutes the title, as well 
as the sulijeet, of a w oik, published about the 
middle of the last, century, by the Abbe Coyer, 
a French divine of the Romish church. To 
pro\e, or endeavour to prove, the ineflieacy 
of preaching, is in other words to prove, or 
endeavour 'to prove, the weakness of the 
religious samdion ; after and notwithstand- 
ing, all the foreetlint could in that church lie 
gi\cn to it by the most richly-rewarded elo- 
quence. 

The same proposition is (if auditors are 
to he believed) among the propositions ha- 
bitually hrougliWto view, as being habitually 
either maintained or a^'sumed, and too mani- 
fest to be denied or doiibti'd of, — brought 
to view' in bis sermons by a clergyman of the 
chiireh of England, (hstin^iiishcd, even among 
those of the Methodist persuasion, for the 
union of zeal and eloijnence. 

The occasions on which, in both these in- 
stanec'., the weakness of the relif^ious sanc- 
tion stands confi's'ncd, or ratlier maintained 
and advocated, is that of its application to 
till' purpose of meliorating^ the moral conduct 
ot ni inkind ; \iz in the dealings between man 
and man, and the conduct of man in regard 
to !ii> ow'ii Jiajipiness, in the tritling business 
of tlie present transitory life. 

To have eiideavouied to disprove its eftT- 
eaev in all ri'spcets, would base been an en- 
deavour as vain as it is unexampled. 

Various are tlie pin poses to w’hich its etfi- 
eacy, in a greater or less degree, seems out 
of the reach of disfuite : — 

1. In causing iinm to try to believe, — to 
succeed in a eoiisiderable degree in their en- 
deavours to believe — and w’lietlicr they suc- 
ceed oi no, to say they believe, — improbable, 
and evuMi impossible things : and witli the 
more encigy, the greater the improbability; 
and with most energy of all, tho.se things 
which, not being facts either true or false, 
but contiadietioiis in tenns, are of all things 
most pal[)al>ly and flatly impossible. 

2. To cause men to pr<)fess to regard, and 
really to regard, w'ith hatred and contempt, 
and to treat wdtli iinkindness — and, when 
power and oppoitunity occur, with oppres- 
sion — tho'-c wlios* belief is not, or is sus- 
pected of not being, directed to the same 
objects, or not w ith the same energy, as their 
owm belief. 

3. To cause men to regard with fear, and 
in many instances with fear w'orked up to the 
pitch of insanity, and to profess and endea- 

reputation of virtue is an object of desire, to per- 
suadt*others.# and even himself, ^at as many as 
possible of his actions, be they good or bad, ema- 
nate from that class of motives.— jFc/i/or. 
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vour to regard with love, a being, to whom 
none of those sentiments can be of any use.* 


CHAPTER XII. 

GROUND OF PFUSUASION IN TIIF C\si: OF 

THE JUDGE — ( AN Dl’CISjoN ON lIIS OWN 

KNOWLFDCE, WMNIOUT E\ IDI'NC U 1 UOM 

EXTERNAL SOURCE^'!, RI', W I'LL <,RO U\ 1) LL) 

A DECISION pronounced by .i jinlg^ on a (jucs- 
tion of fact, what clliciint <Miise ciiii it lia\e 
had, so it be eontorinaljh' 1o justice, otiicr 
than evideiu;e ? Noik* w li.if I'vn'r, is the an- 
swer that natiir.dly in'c^cnts ilsclf. 

To this rule, however, four e.ises mny on 
further redection l)e apt to pi e-^eiit theniM'lv i'-. 
in the character ot except ion. , : four caM"-, of 
the lirstof whieli it will be seen, that its title 
to that character will, on exaiuuiation, heal- 
firined; while in the three others, it will he 
disallowed. 

Case 1. — The only peree{)tions on which 
the decision concerning the fact is giounded,. 
are perceptions obtained liy tiie judge' him- 
self, without any report made to him, by any 
other person, in the character ol a pi'rcipicnt 
witness. In this case, the functions and cha- 
racters of percipient witness and judge aie 
unitc'd in the same person: (h'posing witiu'ss 
there is none, there not being either need or 
room for the appearance of any pc'iMm in 1 hat 
charact('r. f 

Case 2 No person appears on I'ither side 

in the (diaracter of a deposing witiu'ss: Init 
the facts on wdiieh the (h'cision is grouinh'd 
are, for the piirpo^'e ot tin' decision, cstali- 
lished by the admisdon, exjuess or implied, 
of the parties on both sides.]* 

* If this view of the matter lie jnst, two piacti- 
cal consc(piencc8 seem to follow : — 

1. That it is a nnsapphcation, a degradation, a 
profanation, to endeavour to ajiply so sublime an 
iiLstriunent to so mean a cause. Jt is ajiplying 
pearls to the fattening of sw’iic; the pcails are 
thrown away, and the swine not fattened. 

2. That the instrument, not being apjdirablc 
by government w'itli advantage to any good ])ur- 
pose of government, the best ceiiise rb.it can he 
taken in rchtion to it is the course so geiieially 
taken in relation to it in the United States, vi/. to 
leave the application and cntorcement of it to the 
sincere and unbought exertions of individuals. 

d' Under English law, this state of things is 
exemplified in the case in v’liich the judge Inis 
been authorized to convict on “• vtciv:'^ to pro- 
nounce a man guilty of having committed an 
offence of tins or that description, on the ground 
that the act of transgression was committed under 
the observation of the judge himself. i 

X Under English law, on admission express on 
both sides, as when a case is stated by them in 
conjunction, for the opinion of the court: on ad- j 
missicn presuined, on howsoever slight a foun- 
dation, by the judge, fiom the deportment 6f the I 
defendant, in the case when he omits to perfoim 
this or that operation, the performance of which 
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Case 3. The facts in question are deemed 

too notorious to stand in need of being es- 
tablished by special evidence. 

Case 4. — Facts on one side having been 
(h'jiosed to, mid m such manner that, su[)-» 
poking the depo-ilion credited, they would 
liave Ix'cii c-'Uibli''hed by ('V'idence, — a deci- 
sion in (hsafliinunee of those facts is formed, 
oil the mere ground of nuj)) obdbihti/. 

Of tlie^e tour cases, llie fust mentioned 
alone, viz. (b'ci'-ion on nor, will be toiind, as 
aheady olisci ved, a leal exei'plioii to the rule. 
It is a (h'ci'^ioii without evidciiee. 

Without evidence? The judge, in this ease. 
Inis he not tiie evidence of Ills own senses ? 
Doiihth'-^s • lint, in this ease, the expression 
i.-^ but iiginat iv'(' . mu does tbe word ecic/cucc 
de''Jenat(* tin' same idea in this, as in other 
<‘ases. his sfimo arc di'tai'hcd fVom his per- 
son, erect <'d into so inanyindcjiciident persons, 
and in that eliaiai'ter iiit rodiieed as w'itnesses. 
To ki'('|) clear ot this contusion, — instead of 
decision sv it bout evidence, say rather decision 
vvitliont f( '^Luiioinj : not that thi' confusion 
will, ('vi'ii in this e.isc', lu' entirely avoided. 

Without (‘vidi'iiee P Beitsollieii. But the 
ground ot tiu' decision, - is it not still lirmer 
than if it were composi'd of evidence ? Yes, 
certainly — if tin' only mind, the siilistaction 
of which wM'ia' wauth providing for, w'crc that 
of tlu' judg.* by whom in the lirsl iiistaiu'e 
the deemioii wu'ie to be pi oiioiineed. Suppos- 
ing bi^ op[)ortun)iies of ()b">i'i vation sullicieiit, 
and those opportunities impi ov ed — a report, 
lu)\iev('i 1 1 u 4 vv ort liy, m.Mh' of the laet by 
any otliei tx'i'sm eoneeining the supposed 
p('i e.'ptious ol that, odiei peison, will be but 
a vi'i’v imidi'quali sneinMlaiK'nin to any peiHT^p- 
t lolls obt.mied by bniiself. Whatever be tlie 
siqierioiii v^ wbieli nmnediati' possesses over 
hearsay ti'stimony, the saini' will internal 
perception on the pait of the judge iiosscss, 
in compaiisou with pi'i su.isioii giounded on 
tin' t.'stiiiiony of aiiotliei, or any number of 
others. 

If, then, the mind of the judge were the 
only 111111 ( 1 , (he satisfaetioii of which w'ere 
W'orlli leg.irdiiig, perei'ption obtained by the 
judge would be a ground of decision, not 
merely' equal, but far superior, to evidence. 
But unb'ss absolute despotism, seated in the 
breast of llu^ judge himself, be the only eli- 
gible form ot government, the mind of the 
judge is not the only mind the satisfaction of 
wdiich is woitliy ot regard. So far from it, 
that it is only in the eliaiacter of an instru- 
ment of satisf.iclion to some other mind or 
minds, that satisfaction atforded to the mind 
of the judge himself is of any use. In the 

IS exacted of him on pain of his being considered 
as having admitted the facts necessary to establish 
the demand on the plaintiff’s side; as in the case 
of judgment for default, BUI taken pro Gonfesso<i 
&c. 
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case of unbridled despotism S('ated in some 
one superior l)rea‘^t, as in Morocco, it is oftlie 
mind of the despot, andot him alone : in the 
csise of any government ''imi)ly nionaichicjil, 
or in a greater or Ic^s degree popular, in 
which tlie alTections. of the [)iihlic are, or are 
professed to ])e, aii ohjetd. of regard, it is tlie 
mind of the piildic, the sati^fietion ot nliieli 
must (if propii('ty or (‘oiiNisteney he K'garded) 
be said to be the ultimate olgect in \iew. 

Of this theoretical dis(piisUion, what then 
is the piacti(Ml usi‘ ? To a'^ci'rtain wlu'tlu'r 
under any, and ]f under any, uiuhn’what con- 
ditions, power sliould in any case be allowed 
to the judge for deciding on the ground of 
his owm perception^', without the supimrl of 
personal evidence ah c\tia. 

Tlie answ er ^v't'ins to pies(Mit little dilh- 
culty. In tlie hi-d iii'tance, :md tor ''.u mg 
dtday, \e\.ition, end te\pen''e, as vvell ex to 
prevent mis-deeixion, or yon-dei-ixion for w ant 
of demand, let tlu' iudg(''xown peict'ptnm he 
a sufl’u'ient giound toi di'cixion — lor a de- 
cision to !)(' [11 oiiounc'ed by himxcll. 

In c.isc of nn/ev//, \\hich, in a e.ise of this 
sort, ought, ever to he allowi'd, - to guard 
against Liltimate mi'ih'eixion, let it lie ineiim- 
bent on the judge, it so ri'(|uiied, to olliciate 
in the eliaraeti'i’ of a depoxing witiu'xs, aiid 
in that eharaeler st.ite the facts, snlijeet to 
couiiter-iiitc'riogation,*' ('\<»e(ly in the same 
manner as any ollnu' witness. 

Even ill tlu' liist iiistaneig if tlu' jmlii'atory 
be, asitou]?Iit if possible to be, so ('(mstnicted 
as to admit and eontainan audimici', — in pro- 
uoniieing his decision, the .pidge imght and 
ought to delner, in Ids ehaiaeter ot pcici- 
pient wdtru'sx, m tlie te.ei' ot that aiidienee, 
the facts wdiieh tlait deeixion takes toi its 
ground. 

Many, as will ix' S'H'ii, are the (Mses in 
wdiieh, to help to lorm the giound lor (h'ei- 
sion, eognizaiiee ot this or that inatl»‘r of tact 
is, under evi'ry s\xt('m of Liwg obtained, in 
the way of immediati; peiceptioii, by men oc- 
cupied in the cvereise ot judicial Imieiioiis: 
but, in thexe e.ixex, [leieeptioii coiiatitiitiiig 
but a pari of tlu' giound of deei'^ion, and 
lorming no more than a sort ot supplement 
to testimony, they come not under the licad 
of deeixion without evidence. 

We come now to tlu' eas(‘s in wdiieli the 
absence ot evidence is but apparent, or re- 
gards no more tlian a part of the aggregate 
mass of legally opeiative facts : — 

I. Fust oomes the ease of admissions, as 
above exphdned — ^ express, or implied. 

Admissions are but evidence, are but tes- 
timony, under anotber name. 

When the admission is express, lieing the 
declaration of a party, and the effect of it 


* See Back II. Securities^ Chap. IX. Inter- 
roffation. 
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operating, so far as it goes, in disfavour ot 
him whose declaration it is, it comes under 
the head of self-di''xer\ ing evidence. 

Evidence of this dexeii[)tion is, it will be 
<een, not only evidence, Imt the most trust- 
woitliyof all evideiiei' : luuft'rstaiid always, 
xo l.ir ax the application made of it — i. e, the 
deeixi(ni grounded on it — is confined to the 
interoxt ot Imn w lio'^o deehu ation it is, and 
such other inteicxts (viz. the interests of his 
lepiexentatives) as, being placed at bis dis- 
poxal, are eoiixidi'red as included under bis. 

AVlieii the admisxion is, as above I'xphiined, 
not e\pr(‘ss but only implied, the evidence 
is not duvei. Init eii eumstantial : evidentiary 
fa(‘(, (lie negative act, tlu‘ species of default 
above ('xemiililu’d ; piineipal fact, or fact evi- 
(hmec'd, admisxion of the fact b}^ wbicli the 
intercxt w Iiii'li tiu' admitting party has iu the 
eanxe, is dix^erved. 

2 N(*\t eoiiu's the ens(' w’here the fact is 
(d‘ the niiinhii of (hoxc which, being consi- 
(leri'd as placed by notvrietii out of the reach 
ot dispu((', lia^e tlu'ri'foie no need of being 
extalilished bv s/ici ia( evidi nee, — by evidence 
adduei'd for th<’ xingle purpoxe of the suit ac- 
tually ill liaiid. 

If to till' inirpose in (|uestioii (viz. the pur- 
po'(‘ of seiviiig, or helping to serve, as a 
giound for judiei.il deeixion) the fact be really 
notoiioiix, it is notorious to tlie judge: a per- 
suaxioii ol the exislenee of it— a persuasion 
stioiig imough to give support to decision — 
is already formed iu the bosom of the judge : 
tins being asxumed, all special evidence — all 
i ('videnee the obji'ct ftf which is to endeavour 
to lorin sill'll a pin'xuasion, is, by the suppo- 
sition, so far as /us persuasion alone is deemed 
sulbeient, siiperiiiious and useless. 

But, unfortunately, lietvveeu facts that to 
the pin pose in question are sunk'iently noto- 
iions, and (Iioxi* fliat lire not so, no distinct 
line Is to lie found: and vvlu'nq in regard to 
tills or that fact., a general [lersuasioii of its 
(‘vixtonee is sunieiently' prevalent, and to a 
sutlieient, extent, yet, in re/(ard to this or 
that inateiiil eiri'iiinstanei', (lie persuasion is 
not perh.ipxsnlfieiently extensive and distinct. 
A fact regarded as notorious liy one man, may 
be matter of dixpute to another: a fact re- 
garded as not oi ions by the plaintiff, may be 
matter of dispute to the defendant, and even 
to tlie judge. 

Fioin this iiidtitcrminateiicss, the practical 
inference seems to be as follows : — To save 
delay, vexation, and expense, it ought always 
to be ill the power of the judge, at the in- 
stance of either party, to pronounce, and, in 
the formation of the ground of decision, as- 
sume, any alleged matter of fact as notorious. 
On the other hand, to guard against misdeci- 
'^i(«i, it o\iglit at the same time to be allowed 
to the party, — viz. to the party to whose 
prejudice the fact, if assumed, would operate 
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— to deny the notoriety of the fact, and in 
80 doing, call for special proof to be made of 
it : provided alv^'ays, that for a false assertion 
to this effect, as for a false declaration of his i 
persuasion to any other effect, he should stand 
exposed to suffer — whether by burthen of 
punishment, or by burthen of satisfaction, or 
both — as for wilful, i. e. self-conscious, false- 
hood, or falsehood through teineiity, .as the 
case may be. 

When a fact is really to such a degree no- 
torious, as that a man will not, without the 
imputation of falsehood, be heard to deny his 
persmasion of its existcaice, or to speak of 
himself as doubting of it, — in such case, if, 
In addition to a simf)le call for proof of it, a?) 
express declaration of such disbelief or doubt 
be rnad(; rcf/uisitc to the existeuee of the obli- 
gation of com[)l_ying with such call, sliamc, — 
fear of disrepute, will in general be sufficient 
to prevent any such call from being made, 
in a case in which the declaration, if m.ide, 
would be otherwise than sincere: but if no 
such declaration be requirial — if the obliga- 
tion follow upon the call — such call ought 
to be expected as a matter of course, in eveiy 
case in which, by a chanci' of misdecision in 
favour of him who makes tlii' call, or by de- 
lay, vexation, or expmise, created by it to the 
prejudice of the other side, a sinister advan- 
tage may in any shape be reafied from it. 

Under the existing systems of technical 
procedure, spun out everywhere undm* the 
impulse of an intiTcst dirc'ctly oppodte to 
every end of ju'^tice, — the object, so tar as 
concerns evidence, h.is tv cry where been, not 
to lighten, but to aggra\ at(‘, the load of un- 
necessary evidence : accordingly, proof made 
by one party, of facts of which on the other 
gide there is no doubt, — proofs, in a word, 
substituted to admissions, are among the i e- 
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sources drawm upon for the advantage of the 
actual and niiscliiiwous ends of judicature • 
and as to this, so to other purposes, to pre- 
vent those explanations, by which injustice 
in all its shapes would be prevented, is among 
the objects w^hich have been but too effectually 
accomplished. 

It will seldom if ever happen that, for the 
substantiating either tlie plaintiff’s demand, 
or the defendant’s defence, no other facts than 
such as are already notorious will require to 
be believed : it is seldom, therefore, if ever, 
that evidence, special evidence (admissions 
as .above imduded,) will altogether be to be 
dispensed with. 

3. Lastly comes the case in which, in dis- 
affirmance of facts allirmed by evidence on one 
side, a decision is piononnced on the ground 
of the improbability of these sairu' facts. 

Though not pronounced .altogether with- 
out evidence, a decision thus grounded might 
seem to be pronounet'd w itliout evidence ad- 
duced on tin* side in favouV of which it is pro- 
nounced. 

But, upon examinaiion, it \villbe found that 
even in this c.ise the decision is not without 
sn|)port liom evidence, 'fhe evidence belongs 
indeed to th.it (d iss which ha.s received the 
mime of ciieumstantial evidence — a modifica- 
tion of circumstantial evidmice, composed of 
all thos«‘ tacts, all iIjom.' siiirioicmtly notorious 
tacts, the evistmice of wliich is regaided as 
incompatible with the existence of the facts 
to which it is thus opijosed ; or, at any rate, 
as atlbidmg inferences of their non-existence 
— inlmences strong enough to he regarded as 
nmrlufitot', and, in that character, to govern 
.uid deteimiiie the persuasion of the judge.* 

* T!’e subject of inqirobabibty will be treated 
at considerable length in the Book on Ciremn- 
stantial Eoidenoe-, (Book V.) 


BOOK II. —ON THE SECURITIES FOR THE TRUST- 
WORTHINESS OF TESTIMONY. 


CHAPTER-I. 

OBJECT OP THE PRESENT BOOK. 

In the preceding Book, a survey has been 
taken, — on the one band, of the standing 
causes, — the psychological causes, of trust- 
worthiness ill human testimony, — on the 
Other hand, of the occasional causes of un- 
trustworthiness ; ineVuding the incitements 
to mendacity, the seducing motives, the sinis- 
ter interests, by which the tutelary influence 


I of the causes of veracity is liable to be counter- 
acted and overborne. 

In the planning of the system of judicial 
pro(*edure, with a view to the ^nain end of 
procedure, viz. the rendering of decisions con- 
formable on all occasions to the predictions 
pronounced by the substantive branch of the 
law; the object of the legislator will be to 
strengthen as much as possible, the influence 
of the causes of trustworthiness; to weaken 
as much as possible, the influence of the causes 
of untrubt worthiness — the sinister interests 
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of all kinds ; that is to say, interests, mo- 
tives, of all kinds, as often as it may happen 
to them to be acting in this sinister line. 

To exhibit a vie0 as complete as may be, 
of the several arrangements of procedure, capa- 
ble of being made to operate in the character 
of securities for trustworthiness in testimony, 
and thence as securities agaiiiht deception from 
that quarter, and consequent mi^deci'^ion on 
the part of the judge, is the business of the 
present book: to show, in tl:e lir«'t place what 
may be done, and oiiglit to lie done, to tliis 
en«l; in the next place, what, in the Roman 
and English modifications of the teclinical sys- 
tem, has been done on this subject, in pursuit 
of w'hatsoever ends tlic authors have on such 
occMsions set before them. 

A mass of evidence, con'^i>ting of Imman 
testimony, brought into existence tor the 
occasion and on the occasion, (without any 
mixture ot /cn/ evidence, jire-appointed want- 
ten e\ idence, or other wiitten e\idence an- 
tecedently brougli^ into existence by other 
causes,) a ma>s of evidence of this desiMiption 
is about to be presented to tlie cogni/.incig 
and to serve as a li.isis for the decision, of the 
judge. By wdiat iikmus, wnthin the* power of 
the legislator, shall its trust w’oi tliiness be 
raised to a niaxinium ? By wliat means shall 
tlie danger of deception on the pait ot the 
judge, and, from that or other causes, ot mis- 
dec’sion on the ground of the e\ idmice, be 
reduced to its miiiimum ? To find an answer 
to these questions, is tin; problem the solu- 
tion of which will be the object of the pre- 
sent book. 

The mass which is the subject of our pro- 
blem, is the whole mass, and every mass, to 
whicli it may h.ippeii on any occasion to be 
taken into consideration for the jiurpose of 
forming, by means ot it, a ground tor a ju- 
dicial decision. It must therefore be con- 
sidered in respect of every moditication, of 
wdiich, in jiulicial practice, a mass ot this 
description is susceptible. It may be simple 
to the utmost degree of simplicity — complex 
to any degree of conqilexity. It may consist 
of the testimony of no more than a single 
person, and consequently on one side only — 
the plaintitf’s side ; it may consist of the 
testimony of any number of persons, and that 
eitlier on tlie plaintitf’s side, or on the defen- 
dant’s as well as the plaintitF’s — each side 
being again to this clfcct divisible into as 
many sides as there are parties ranged on it, 
with different, and aetmilly or {lossihly con- 
flicting, interests. It may consist of the tes- 
timony of an extraneous witness or witnesses 
only, or of a party or parties only, or of a 
mixture of testimonies of both descriptions. 
For all these diversifieations, provision must 
be made in the system of arrangements des- 
tined to serve as securities for trustworthiness 
in testimony. 


CHAPTER II. 

DANOiniS TO BF. GUARDED AGAINST, IN RE- 
GARD TO TESTIMONY, BY THE ARRANGE- 
MENTS SUGGESTED IN THIS BOOK. 

The proper obje«*tof the judge, according to 
the most gcncial de&ciiption that can be given 
of it, is, on every oecnsion to pronounce such 
a docihion as shall be called tor by the law, 
on the ground of the facts of the case : and, 
for tlint purpose, to form, in relation to each 
mnteual t.ict, by means of a statement af- 
forded by Imman ti'stimony or otherwise, a 
conct'ption exactly conformable to the truth ; 
so far at lea^t as is material to the decision 
which he is called upon to pronounce: — 

In this endeavour he wall be liable to he 
dotcateil by any of the follow'ing results. 

1. If in rehitiou to any such material fact 
the tc'^limouy he iu aii) point incorrect, al- 
though such incoricctncs>s he uiiaccomiianied 
wilh that sclf-eonsciousiicss which mendacity 
imiiliv's. 

2. If in relation to any such fact it be in- 
coiiect in the w^ay of mendacity, as above. 

d. If till' collection of the tacts thus pre- 
si'jitcd to his conception, be in any respect 
incomplete.* By sui'h incompleteness, the 

* lUg.irdeil m a ceitain ])()int of view, the two 
inqiei fectious — falsehood (including incorrect- 
iK's.s and nicniUrity,) falsehood and incomplete- 
ness — may appear to coincide. Previous to the 
exhibition of the testimony, an oath, suppose, is 
exacted from the de])oncnt — an oath promising 
completeness. 8uch oath having been taken, if 
the dcjiosition be in any respect incomplete, it is 
in so bir false. 

JiLsu'cr: Say rather perjurious, than false : 

an oatli is violated, but the oath thus violated is, 
in this respect, not an assertory oath, but a jiro- 
missory one: a promise is broken, but no false- 
hood utteixd. 

Jiep/tf: But suppose a general assertion made 
at the conclusion ot the deposition. What 1 have 
flrposcd conlittnH everything material that fell 
under my oh^ei v^iion , at any rate^ everything 
matenal that I recollect. Or, instead of an oath 
in the ]>romissory form (as it most commonly is, 
wl en the form in wliicli it is exhibited is oral 
de])Osition,) suppose it not promissory but asser- 
tory ; as it most commonly is when the form is 
that of a dt]>osition already written. 

Here, at any rate, the distinction vanishes: in 
so far as the deposition is incomplete, just so far 
It IS false. 

Jtejoinder: Inaomplete, and therefore false ; 
— admitted. But the proposition in which the 
falsehood resides is altogether diflerent in this 
case from what it is in tnose. In this case, the 
false fact is but one, and that one, whatever be 
the matter in dispute, always the same; viz. the 
completeness of the narration that has just been 
exhibited. Whereas, if the narration, so far as it 
goes, contains false facts, false assertions, of any 
other kind, every one is distinct from every other 
— Ivery one of a complexion peculiar to the in- 
dividual cause. 

The difference which exists between falsehood 
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rc-DdorinT of the ded^ion duly udupted to the 
case niuy be fis elfectuully prevented as by in- 
correctness or niendaeity its{df. To warrant 
a (b'cisioii (say on llie [)]aintifrs sid(‘,) let 
proof of certain facts, in a <*i'rtain mirn})er 
(say four,) be lU'ccssary. It tliree ot tliesc 
only ]>e pioved (say each of Hieni by two wit- 
nesses, tlie iestiinoiiy of each witncN^ licin,”- 
correct in the extreme) and not ili(‘ lointli, 
the plaintilf will he as edectimlly dcl)aiied ot 
Ids ri^ht, ns if there had not Insm a sin,^le 
particle of tnitli in tiie te-tiinon} ot so nnieli 
as one of tlieir nuiiilx'r. 

Incorrect ii(‘S^, niendaeity, and ineoinplcto- 
ness — sneh are the iinpin teid ions troin which 
it will he the olijm-t ot tlie Jeip>^lator to pi<‘- 
serv'C, on ('aeli o(*ea^ion, tlie evidence tli.it, 
in tli(‘ ^liape of liiinian testinflniy, eoini's to 
he pre-^(‘ntcd to the jndye. 

The i(]('<i of ineoi 1 eet lu's^ bein'Tf inelndi'd 
in that of nieiidaeily, tiu' inm'ition of the 
word incorieetness may be apt to appi'ar ^u- 
perrtnons. 

The distinct Ion Avill, however, be tonnd to 
be Idi^dily nriteiiiil, and that to more pur- 
poses tban OIK' : --- 

1 . In the tir'^t place, ns will be seen, tin' 
list of seeinitii's is not tlie «-ame in tin' i ..o 
cases. Suppose bofftr j'uh s, (or ('\ainph . - - 
prompting'- — sag,i(esti ve indication and iiitcr- 
ro^^nition, would in ni.iny cases bebiylily <*011- 
ducive to the correct and complete (li^<d(»sni 
of the truth of the eaw*; laydiiy u-'ial ay. mist 
false asseveration, fabe lu’p.itioii, and, in par- 
ticular, fals(‘ oiui-'Sion ; and, comp n at i\ td v 
speaking'’, tree from (l.inyei . suppo-e i.uihi 
Jidrs, the sauK* sort of assi-.|anee iiiav lie to 
be guaidml jiyainst vvilb tlie l(’yi'>lal(;i ’s ut- 
most niixiidv and dilupaiei'. 

2. The other piiipo'C reyaids punishment. 
Uiiaceoiiipanied wiili tenieiity, simph* imaM- 
rectness prcMMits, it is olivious, not th.’l(a't 
demand for piiiiishiiKiit : aecompanied with 
temerity, it may pri'-^ent a (hnmmd (or pu- 
nishment, viz. ill some coinparativady inferior 
decree, not risinp'' aliovc tlnit wddcli is insu- 
perably attached to the Inirtlien of rendeiin.n 
pocuniary salisfacfion in case of injury : ac- 
companied with >/i(i/(i JideSf it rises into that 
serious crime, wliicli, by a very intimate, 
tliough, as will be seen, a very nnfortiniate 
association, has, in the I'a-iCs wlu're punish- 
ment has been attached toi(, been dc'-iitnated 
by the name of perjury. 

So far as the failure is accompanied uiib 
bonn fides^ the leitislator finds, by the siqipo- 
eition, no will acting in oiiposition to him ; ho 

consisting in a fube assertion of completenes*;, 
and falsehood at larji^e, is not the only reason, 
nor the chief reason, for cx]iTessing the two modes 
of imperfection by different appellations. They 
constitute two different objections against ’the 
trustworthiness of evidence: objections, of which 
the one may exi^t without the other. 


has scarce any dilTiculty to contend with ; the 
demand torsivnrifiesis inconsiderable. WJu’ii, 
on the contrarv, the transgression is accom- 
[lanicd by, and onginaUg in, mala fidcs, it 
oii-iiiatcs m (Ic'bn, in fraud ; he iinds hiiuian 
w/ll, pervei^e will, acling against him with all 
ifi mielil ; and all the s ■cmitii's lie can mus- 
ter, wbli all (lie lorce it U in his power to 
give to them, piove but too often inadequate 
to his purpo'C. 

Wcieit [)o-il)1e fur (he Icgislaior, viewing 
('acli trail-, udiun lioni liis (h-(ani station, to 
diawaliiie in iM,h iastance helw ('cn tlie two 
cases, and sav to l ineell, this n'aii is in ?na/a 
flile^^ hid. this uthei in honn f]de<, his task 
would -( ill he comp, II . 1(1 < I'l y an I'iisy one. Un- 
fortimatclv, fiomthi' ili't.iiii sfationlie oceu- 
pic', n<) such (let Cl min, if e line uan lie diavvn : 
of one sort of man, In* m,iv say he is mo' t 
likely (o lie in iivda jhh’s, a , in (he casi’ of an 
aeeonijilieo ; (d .inohh,'! -mb l:ei> mo-l lilcelv 
(o h(' in hnna (id, s as in 11i!> eas(> of o//i('ial 
evid'M'ee but, witli siilliVient grounds of us- 
sumiu'c, he e.m nev er i;i ounil In - unaiigeincnts 
exehi-ivelveidi “i on thi one supposition or on 
(lieothei, ill aii^ in-hanee. A (leli'rminalioJi 
o! this Lind ’"u-l i^blier he aliandoned nlto- 
,<n (1 er, or (under tavoiir of (lie ajipropriatc 
inlonmdion extractible Iroin each individual 
ea-e) inti'u-{e(l to the pi(/])dyaiid prudence 
of ( he judgm 

d'hi'K* bi'iiig no iiidi . nhnil whntevcr, of 
wliOiii th(' Icgishdor, in liis position, can he 
vv.ui.mtcd m icgaidmg him-elf , is completely 
-lire that his (e-timoiw will he altogetlier jnire 
(lom mal<fj!(lc< — then' is no individual so- 
ever, tor whose ca-i'lic iMii avoid providing — 
to no applii'i^ evontiially at leist, and sooner 
or later — whaliwi'i seeiirit ii*- it isin liispowi'r 
to sup[)ly, Ibr (he pm'po-'' ot eomhating those 
sinistcM motive^, to tlu' .letionof which himmii 
testimonv c.iu never ci' i-i* to he exposed. 

d\) the Iliri'O imp'-i'le(*ti()iis aliove enmm'- 
rated. must he added, tor praelieal reasons 
that will he pri'-eid ly sivn, tlnit of indisfinrf. 
//es.s — an impel feclion which, though not ex- 
actly synoiiymoiis (hther with incorrectness 
or iiieomidel eiie-s, m.iy, aeeoi ding to eircuni- 
st,uiees. linve the clfeet of either. In truth, 
one of the two edectsit he attended with, 
to he oapable ot giv iiig hii th to deception, and 
tlienei' to mi-deei-ion : if it be not piodnetive 
of tins bad clfeet, (be only remaining bad ef- 
fects of wbiebitis catialile of being productive 
(and of those it is but too apt to' be produc- 
tive,) arc reducible to the lieads of vexation, 
expense, and delay. 

To the consideration of tlie d.angers to be 
guarded against by the securities in question, 
must be added that of (he stalion^ to he 
guarded against those dangers : these arc, all 

• See Book IV. Preappointed^ Chapter VIII. 
Official li vide nee. 
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of them, reducible to two — that of the de- 
ponent, and that of the judge. 

Under the designation of deponent rnii>t 
liere be comprised, not only e\(iaiu*oii^ A\it- 
nesse‘^, but each and e\ cry Jiaity in the cau'-e, 
where it Inippens to him, whether at his own 
instance or that of an adversary, to deliier 
his testimony in the c.uise.* 


* ^Vhtness (to sptak here of deposing witness) 
is an ap])eil<ition that with projniety may be, and 
sometimes at least of necessity must lag ap})h^d 
to the designation of every ])erson wiiosc* dis- 
course, wlieii exhibited to a court of jiistu e, is 
employed in the character of or say 
evidence. If tins be tine, it must be ajijdicd, 
every now and tluni, to those wdio are /a/Wn s m 
tlie cause, as well as to ])er^ons wlio, not being 
parties, are more lommonly meant wlnii the vvortl 
witness is cm])loye(l. 

At any rate, it iiuist surely a])pear strikingly 
inconsistent and incoiigi uoiis — .Uter sjieakmg ot 
a person as one wlio lias bien dLposin;;, .giving 
testimony, whose t( stnnon v , or deposition, or . x- 
cxaminatioii, b.is befii given m — to diaiy tli.it 
be has acted in the cbai.ater of a dejxment, an 
examinee, or a z/o/ncs.s. 

Yet, somehow (sucli is tlie ]icrveisity <uul in- 
consistency of langmige,) .i nolion seems gene- 
rally to have obtained, of a sort of incompatibi- 
lity (wlictlur natural or f.u titiousj stems not to 
have been distinguished) hetween the character 
of a party and tlie character of a witness; inso- 
much that, when Titius or Semjironius is s))olvcn 
of as being a party in the cause, we conceive of 
him, as of course, as not having acted, nor being 
about to act,^n the chaiMCtcr of a witness: <ind 
e converm., it he is s])o]:en ot in the cliarattcr of 
a witness in the cause, vve conceive ot linn, as of 
course, as not bearing any such relation as that 
of party to the causes. 

This concejition, ]).irlial <ind crioncous as it i^, 
is receiving continu.d su])])ort Irinn one ot those 
maxims of technical juiisprudencc, which, ta- 
mi liar as they are, are ye t, in every imagmahle 
sense, false. Nemo (to take it in the language in 
which it prohalily originated) — nemo drhet 
teslis in 'proprui cukso. That it onglit not, m 
any case, to be considered as founded in utility, 
reason, and justice, is an oimiion wliicli will be 
receiving continual sigiport m the progress of thi.s 
work. That, in point of laet, in the ])iactice of 
men of law, it is not acted iquni vvitli anything 
like consistency, — that tlie extent m which it is 
departed from, is little, if at all, less than that in 
which It is observed, — will also a]>]icar as we 
advance. No man, not even a judge, was ever 
absurd enough to ])ay t'.c smallest regard to it in 
the bosom of his own family. Vet, somehow or 
other (such is the force of ]ire)udice, esjieci.dly 
when produced and su]iportcd by power,) it h.is 
had the elfect of causing the chaiacttrs of parly 
and witness to be gencr.tlly coiisulercd as iiKoni- 
patible and mutually exclusive. 

It W'ill be seen, as we advance, that among llie 
numeroiis instances in which a party is admitted, 
and even compelled, to act in the character of a 
witness, there is not one in which Ins recc])tion in 
that character can in that instance be justified 
but by reasons w hicb apjily with equal force to 
justify it in eveiy other instance, in the in- 
stances in which he is not compelled, or not ad- 
mitted. By the caprice or sinister policy of men 
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The quarter from whicli flic imperfcidioiis 
above mentioned are most to be appreliciid- 
ed, is evidently that of tlu' witness. But as 
judges, as well ii^ witnesses, are men, both of 
them e\[>0'^L’d, tlioiigli not altogether equally 
exposed, to the sodimt ion of siiii>ter interest, 
the st.ition of till' judge is not, aii) moietlian 
that of tlu* witness, to he wholly overlooked 
in the [ireeautionai y an angcmeiits taken oil 
this giouiui. As it maybe, in a eertaiu sense 
the interest, and at an) late the endeavour, 
ot t!u' witiii's-., to Mippu’s-, till* truth, in the 
vvlude or in part, soma) it he that of the 
)udge : as it maybe thi> endeavour of the 
witness to convey false impressions to the 
judge, so may it l)i‘ that of the judge to re- 
ceivi*, or to have a {)i\'(eiice for acting as if 
he ha<l reeeivitl, such fiKe impi essions, in 
prelereiuv to tine ones. In a (X'llaiii simse, 
the judge will .ilwa)s h.ive an interest in re- 
eeiviiig tin* I'videiu’e in an incomplete state; 
hec.iiisc* the fiitherit is iioiii hv'ing complete, 
tlu* h'ss his tioiilde. Oiii* specie's of sinister 
mteiest th(*ie is, the toie of eas'\ by which, 
on ever) occasion, the judge will he promjit- 
ed to leeeive the evidi'iici' in an incomplete 
st.ite. The inlliiinee of this cause of sedue- 
tioii will become but too inanifosi as wc ad- 
vaiiei' f 

'i'liis interest is, on tins oeeasion, the more 
dangerous, niasimieli as it is o[)|)o.-ed with so 
little (oiei* by the tutelary saiielions, the po- 
litical and tlie popular, and its agency is so 
little apt to betray itsi'lf to the e)es of those 
to whom the apiilieation of the eastigatory 
force ol these sanctions respectively apper- 
tains. The evi'itions a man makes in tiiisw^ay, 
to preserve* himself liom trouble, are often- 

of ]){)wcr, a man iii.iy be excluded from lieing 
heard in the character of a deposing witness ; hut 
at any late, he cannot he preventcel from having 
existed in the character of a petriptent witness. 
He m.iy he excluded from sjicaking m a court of 
justice; Imt he c.innot be prevented from having 
seen, or heard, or f»lt, whatev ermay be to be seen, 
or lic.ird, or felt, in otlicr places. 

iMcaiitime, numerous (as it will he seen) arc 
the cases, iii wliicli arrangcmcnis that apply witli 
jirojiricty to the c.ise* of .i witness who is at the 
same time a party, do not apjily with propriety to 
the case of a witness who is not a party to the 
cause; anel vice oers ?. On tins account, in sjieak- 
ing of a witness, it is absolutely necessary to 
adopt some* nioeb; of distinction, to deneitc wlie- 
tlur he eloes or el^ics not stand in the relation 
of a pally to the cause. To this purpose may be 
cnqiloycel, on the one hand, the aeijunct extra- 
the ])hrasc extraneous (or say non-litigant) 
witness; on the other hand, the phrases selN 
reparduuf leitness^ litigant witness, deposing 
or testifying party. Of the extraneous or non- 
litigant witness, the testimony^ the deposition^ the 
evidence^ may accordingly be termed extraneo^^* 
testimony, deposition, evidence; of the litigant 
witness, the cleposnig or testifying party, self- 
regarding testimony, deposition, evidence. 

+ See Book IX. Exclusion. 
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times scarce perceptible even to himself. 
Against corruption on the part of a judge, 
all mankind are up in arms — all mankind are 
constantly upon the watch ; ready to impute it 
upon strong grounds, upon slight grounds, 
and sometimes without any grounds. To pre- 
cipitation, to inattention, on the part of the 
judge, — his suitors, his auditors, his supe- 
riors — in short, mankind in general, are com- 
paratively inattentive. 

The tiansgression of the deponent is as 
nothing, any farther than as it is productive 
either incidentally of vexation, expense, and 
delay, or ultimately of misdccision, thetrans- 
gt ession of the judge. Rut of the judge’s 
possible spheie of transgression, that of the 
deponent forms no more than a part. On the 
jiart of the judge, inisdeeisi^n may indeed 
liave been produced by some trau'^gression 
(occasioned either by his inattention, or by 
hia ill-direct('d attention) on the part of the 
evidence. Rut it is equally possilile toi the 
judge to transgress, tomisdecide, without any 
regard to the evidence.'^ 

Correspondent to the nature of the sever.J 
imperfections, is that of the respective re- 
medies. To incorrectness and mendacity, — 
detection, and thence, it possible, correction, 
by the substitution of correct evidence in the 
place of it. To incompleteness, — detection 
of the incompleteness, and thence acquisition 
of evidence concerning the facts not brought 
foi 'Vut’d by the evidence in its oriLinal incom- 
{iletv via<e. 

A remedy c f a higlier nature than the above 
— a lemedy never to lie lost sight of in sueli 
remedial mca^uies, such seenrities for trust- 
worthiiies-, as come to he employed, — is 
piLVcnlion in tlie tir^t iiistaiiC'* — prevention of 
incorrectness and mendacity, cspi'ciully the 
latter; prevention also of incompleteness 

Rut the two objects — detection on the 
one hand, prevention on the other — -these 
two objects, distinct as they aie in a theoie- 
tical view, will, in a practwal point of vicv\% 
be found to coincide. Why ? Recause the 
one of them cannot be puisued but tlirougli 
the other; the means by wliieh the pieveii- 
tion of the malpiactice is aimed at, being no 
other than those, by the use of vvliich, sup- 
posing the malpractice hazarded, detection. 
It is wished and expected, may ensue. The 
witness is ineoiripassed with the fear of de- 
tection, and of the unpleasant consequeiiees in 
its train — a misadventure which he sees leady 
to befal him, in the event of liis swerving 


• 111 general, whatever security serves to guard 
the station of deponent by operating as a check to 
transgression in his sphere, will apply, with more 
or less efficiency, to the station or judge, by ope- 
rating as a check to transgression in that superior 
sphere. Rut there are some — publicity, for*ex- 
ample — that apply, either exclusively, or with a 
more particular energy, to the station of judge. 
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from the path of truth. The prospect of this 
miscarriage is before his eyes ; and, by the 
fear which it inspires, the wish and expecta- 
tion is, that his footsteps will all along be 
confined to that desirable path, the only one 
that leads, directly at least, to justice. 

Ry the detection and correction of the above 
several imperfections on the part of the evi- 
dence, the danger of the correspondent fail- 
ures on the part of the judge — viz. deception 
and non-inforination, and in either case mis- 
deci^ioIl, is obviated, as far as that danger has 
its ‘>()urce in the tenor of the evidence. 

To the above iinpeifcctioiis and dangers, 
the remedies immediately applicable are as 
above. These, however, being altogether ob- 
vious — too completely so to be the objects 
of rernaik, are not the remedies, aie not the 
seciiiities, we aie in quest of. If they are 
worth ineiit lolling here, it is only in the way 
of memento, not of instruction, and for the 
[)Ui[)ose of keeping the line of investigation 
and arrangement unbroken and complete. The 
remedies that icquire research, and are of a 
natuie to pay for it by their importance, are 
those rcmedie'^ of a liigher Older that will 
meet us a little fait her on, under the appel- 
lation ot s( ctij itics for trustworthiness in tes- 
timony. 

Among these, so far are they from being 
obvious, we shall find some, and those among 
the most ellieient, wliieh, with a comparative- 
ly nan ovv exception, have hitheito remained 
hidden from the eyes of the most enlightened 
nation on the globe. 

CHAPTER HI. 

INTTUNAI. AM) 1 XTKKN'AL SICUlll'IlES FOR 
i’HK TlUJ.sTWORl HINl'.SS OF TESTIMONY 
KNUMEUATED. 

CouRFCTNEssand completeness maybe called 
the primary qualities desirable in testimony. 
'1 here are others, which may be called se- 
condary qualities, and which are desirable for 
the sake of the [uimary. 

To facilitate the conception and rompre- 
JuMision of the several secondary qui.litiis 
that promise to opeiate, on the part of an 
aggregate mas, of testimony, in the ehaiacter 
I ot secuiities for its trustworthiness — that is 
to say, toi its correctness and completeness, 
— it may be of use that the reader should, 
in the hrst place, he in possession of a naked 
list of ihem. From the inspection of that 
list, some geneial conception may he formed 
of them in the first instance : by a separate 
consideration of each article, that conception 
will be cleared and fixed as we advance. 

[ To avoid the harsh effect which would re 
suit from the finding or making an abstract 
appellation correspondent to each quality, it 
1 may be necessary to discard the correspond- 
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ing list of substantives, and confine ourselves 
to adjectives. 

In relation, then, to an ag^^^regate mass of 
evidence, and to tacli the several testimonies 
of which it may happen to be (‘oinpo;5cd, there 
will be, or there may be (let us say) reason 
to desire that it may he as follows: — 

1. Particular ; as particular as pos-.ible : as 
special as possible, do^vn to individuality : 
and besides that, circumstantial; of which 
distinction in its place. 

2. PccoVcctid; sullieiently recollected : the 
deponent, belbi<‘ tl)e deliveiy of liis testimony 
is concluded, havin^:: po^-^essed andempl<>\id 
whatever portion (d’ time may have been ne- 
(wssary to Iiis bt'stuvving upon it the primary 
qualities of correetiu'ss .md eonipletcm*ss. 

3. U/ipreinedtfafcd ; that not sullicieutly 
recolleeted for any such puii)()sc as that of 
mendacious invention. This and the prece- 
ding (piality are e\ idtmtly opj)osite to each 
oth(‘r, and to a CJ'rtain (A'gn'e ineoin[)atihlv\ 
To determine ho;\* to reconcile them in so 
tar as they may be reeoneihible, and which 
to sacritice in ^ far as they may ])e irrecon- 
cilable, will he amongst tin' incest and most 
dinicult problems that can be prc'^cnted by 
the subject to the skill of the legislator. 

4. Assisted by suggestions a/i at Ira — \ i/ 
ill so far as such suggestions may he ncc(*s- 
sary to the a'.si^tance of iccollcctioii — true 
uiifeigiied recollection. 

5. Unassisted by mendacity-serving sugges- 
tions al> eJ^'a ; unassisted liy any such sug- 
gestions, true or fiKc, as, in ease of a di'*i)o- 
sition to mendacity, may cnalilc the deponent 
to gi\e to his incnd<ieious statements an air of 
truth, so as to enable him to produce tlu* de- 
ception he aims at [iroduciug in the mmd of 
the judge. Another pair of opposite (jualities 
— further demand for reconciliation as lar as 
practicable, and, beyond that point, for sacri- 
lices on one or both sides. 

6. Intcrroijatcd: called forth by interroga- 
tion : by cxaininatioii — questions — interro- 
gatories, — and, for the sake of correctness 
and completeness, tluse questions put on 
all sides — put by every individual in whose 
person a mass of appropriate iiiforinatioii, 
qualifying him for putting apt questions (/. e, 
questions ealeuhited to coni ributc to the tru''t- 
worthiiiess of the testimony, either in the 
article of correctness or in the article of com- 
pleteness) is united with a degree of interest, 
and thence with a degree of zeal, suflTicient to 
produce the exertion necessary to the purpose. 

7. Distinct as to the expression. Of in- 
distinct expression the consequence may he, 
either to cause the testimony, though correct, 
to produce the effect that would have been 
produced by testimony of a diffm ent purport, 
and failing in respect of correidncss or com- 
pleteness ; or, by appearing to express some- 
thing, when on a clear examination it would 


he found to express nothing, to preserve a 
witness whose discourse has been no more 
than equivalent to silence, from affording 
those indications which silence, when mani- 
fest, alibi ds in the cliaructer of cireunistaiitial 
evidence to the prejudice of the sincerity and 
probity of him tiy u hoin such reserve is per- 
severed in. 

8. Expressed by permanent signs; such, 
for example, as those of whiidi written dis- 
course is composed. If, destitute of the sup- 
port of those permanent signs, it be limited to 
I such evanescent signs as tho^e of which oral 
I discourse is composed, it wall be liable to pro- 
duce dt'ceptioii, as in case of indistinctness; 
urirccollmdcd, when occasion comes for recol- 
lecting it, it will he tantamount to silence, 
except as to ^he affording of those instnie- 
li\t‘ indications which silence is so frequently 
caleulated to alford in (he chaiacter of cir- 
cumstantial t'videiicc : misrecollcctcd, it will, 
(hough oiiginally correct, be converted into 
some iiiodilieaticii or other of incorrect, erro- 
neous, and perhaps deeeptitioiis, evidence. 

If suhstant.ivcvs correspondent to these se- 
veral adjectival expressions— - abstract terms 
corresponding to those several concrete terms 
— were already in use, or capable of being 
put into Use, tlu‘y would be equivalent to 
those w'hieh follow' ; of which, some are al- 
K'advin use — otlicrs have been constructed 
for tlu‘ purpose : — - 

1. Particularity. 

*2. Rccollectcdiiess ; viz. to the purpose of 
correct and eomplete information. 

3. Unprmiieditatediiess ; viz. to the purpose 
of mendacious invention. 

4. Suggcsti'diicss ; VIZ. insofar asnoi'cssary 
to the [uirpose of correctness mid complete- 
ness. 

5. Uiisuggestcdness ; viz. when not ne- 
cessary to these purposes; more especially 
when coiiduei ve to the purpose of mendacious 
incorrectness, or its equivalent, intentional 
suppression, productive of intentional incom- 

ploiciiess, 

0. Intel rogatedness ; if a conjugate of so 
harsh a form may, for the purpose of the mo- 
ment, he endured. 

7. Distiactiicss; viz. in point of expression. 

8. Permanence ; viz. in respect of the na- 
ture of the signs to which it is committed. 

Such is the list of qualities that have pre- 
sented themselves in the character of securi- 
ties, internal securities, for trustworthiness, 
for correctness and completeness, in the ag- 
gregate mass of ti'stimoiiy. It remains to bring 
to view those arrangements which present 
themselves in the character of external secu- 
rities, with reference to the same purpose: 
arrangements tending to secure, on the part 
of^ mass of testimony, those desirable quali- 
ties whicii have been enumerated under the 
name of internal securities. These seem all 
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of tIj(Mn referable to one or oiber of tbe fol- 
lowing^ lieads, viz. — 

L Punishment: (including*, in case of special 
injury to individuals, the burthen {)f saiis- 
faetion in so far as it tends to operate in tlie 
character of punishment :) arrangements cal- 
culated to attach punishment, in tin' <‘haracter 
of an eventual coiHeqm'nce, to incorrectin*ss 
or incompleteness of te^'llmonv, wlnai accom- 
panied with blame, wlietlier in tlu' shape* of 
mendacity or temerity. In case of ncmifcst 
mendacity or int(‘tdional sile'iice*, on the part 
of defendant or ])hiin< i.'f, nvIkui called upon lo 
depose, — lo.-, of cause, th.'t is, loss ofthe ad- 
vantages, or suhje'clion to Ihe inilictions, at 
stake npr)n the <*nu''e, may lx* coMsid(‘r(*d as a 
sort of virtual punishment, prow mg natur.illv 
out of the o/fcnce*. f. 

2. Oath: aiTcmg'Mmmts attaclime tin* ^ort 
of ceremiony so called to 1 he a(*t of depo-ition, 
tortile puipos> ot cansiiig pnni'-hmenl from a 
supernatural som (‘c t o ai tach upon tlu* <u*t, 
in case of mendacitv ; ;i sp{>ci(*s of midieha- 
viour which, on (lie occasion of tlie as-.ocia- 
tion so tornu'd, n'cr'ivcs tin* nppell.itiim of 
parjttnj, 

d. Inf.tm) : arrangements followu'd, or de- 
signed to be followu'd, by tbe etleet of att ach- 
ing to false testimonv, tlnough [umishment 
or oth('rwis(*, the sort- of ideal bni then cha- 
racterized by a variety of denominations, such 
as infamy, ignominy, shanu*, disgra'*e, dis- 
honour, disrepute: in other w'okU, causing 
the punishment of tbe moral or poimlai sanc- 
tion to attach upon tin* olleiu'e. 

4. Inteirogatioii ai i*angeinents conferring 
on tbe dillcreiit Cl<lssl'^ of persons alieady 
spoken of, those poai'i*-,, tin* application ot 
which to the (h’poiu'iit pioduci's on his part 
an obligation mon* oi* h's., eocK'ive and ctli- 
cientiii respect to tlu* fninisbing such ulterior 
information as tlu* questions put in virtue of 
such powers, call foi at bis band-.. To this 
liead iiclonps. iu the hmguagi* pt'cnliar to the 

English huv, croSs-(*^ aminatjon, and its op- 
posite, examii?ati()n-in-(‘bicf 

5. R(*ccptioii in the viva race, or rcad}- 
written foim, or both, according to circum- 
stances: arraiigi’iuents li’avingit in the powder 
of the judge, under siieli r(**'tiieti()ns (if an\) 
(IS may he needful, to reei'ivi* the testimony 
in the one form, or in the other, or in the 
one after the otlicr, according to the exigen- 
cies of each individual case:' in tlie vtva vncp 
form, to sa ve the snjienoi expense, delay, and 
vexation, incident in g(*m'ral to the read}-- 
wrilten foim, and to avoid giving ficility to 
mendacious invention : in tlie ready-written 
form, when ulterior time for recollection and 
methodizat ion seems requisite to the purpose 
of correctness and completeness, and when 
the expected advantage in these respcctsL is 
such as promises to overhalaiiec the delay, 
vexation, and expense. 


G. Notation : or say recordation, registra- 
tion, scription, note-taking, minute-taking, 
minuting down the evidence : the operation 
hy whieh testimony, when delivered in the 
Vila row foim, is m:ide to receive the above- 
mentioned quality of pcvnia/v'/icc ; aiidin that 
rc'-pict i-, or mav lu', put u[)(m a footing with 
rendy-w lit ten testiiiiony. 

7 "Pul)li<*it v ; ari.mgcmcnts tending to in- 
cr(*dse tlu* number of the pi'rsons to whose 
rogni/ance the tesriinony, on tlu* occasion of 
it - Issuing fiom the lips or the pen of the 
(f-,)oiU‘nt, may coint*} its(>lf Tlu* virtue of 
thn .s('euiity ap[)]u's it-elf [ 1.11 tly to tlie sta- 
tion of tlu* deponent, partly to the station of 
th'* jndgt* : to tlial of tlu* di'ponent, liy leav- 
ing OI tin owing o|)i'ii tlu* door, in case ot in- 
I'oi 1 ectiu*ss or im'on)[)li’t ('iie*--', to corioctioii 
and comiiletioii by ojipo-ite or supplemental 
evid'.'pee to lioth ^(aii'aii^, hy giving (by 
tin* sanie nuaiis) iina ea-i’d pi ohahility to 
i*,('iitual puin iii'i'iil, viz. legal punishment, 
and ))\ iiitiodunin; and si i eiigtliening the 
foi (•(* ot tlii.r imni-hinent of the moral sanction, 
whieli tor it - ai)[)lie.ition neitHer rt'quires, nor 
is ii(‘(‘omp."iied liv , the foiiiis and ceremonies 
of proeediiie. 

To till- lu* id bi'long the ariang(*ments in- 
dii*aled hy the woids open doom, courts of 
sutlieient amplitude, liheity of [nihlication, 
publication 1)> authority, w*lielher of the mi- 
nuted VIVO rove tcstiiuony, or of the ready- 
written d(*[)ositions. 

'Fo this head aNo hi'longs the op[)Osite of 
puhli<*ily, prtvavij or iu so far as any 

(Ms(* may arise* pi(‘s(>nting a sullicicnt demand 
for arrange'iiients dii*e(‘tcd to that end. In 
-oiiie ca-e-, sccres\ may he sidiservient to 
correctness and conqih ti'iicss ; viz. hy with- 
holding fioui a mend<ieiousl\ -disposed de- 
ponent. mendacitv -serv ing information: in 
otlu'r case-, whatevi'i* nse it is sn-’ceptihle 
of will he eonfnu'd to the pri'vention of vex- 
ntioii — of that vexation, wiiicli, it will he 
ceen, is liable to spring iu various shapes out 
of the communic.itioiis lialih* lo he made by 
the iiiirestaiiu*d divulgation of judicial evi- 
dence. 

H. Counter-evidence : arrangements for giv- 
ing admission to Piidu evidence from whence 
opposition may ? me to he presenti'd to the 
testimony iu question: evidence tending to 
the coircction ot it, and tlienci* convicting it 
of incorrectness, or to the filling up of the 
deficiencies intentionally or unintentionally 
left in it, and tlicneo conviefing it of incoin- 

ph'tencss. 

0. Invi'stigation : arrangements designed or 
tending to promote the discovery of one article 
of evidence through the medium of another: 
the discovery of a lot of testimonial evidence, 
for example, of a sort tit to be lodged in the 
budget of ultimately employable evidence; 
whether the article, by means of which it is 
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discovered, be, or be not, itself fit to be so 
disposed of — fit to be attended to in that cba- 
racter: tlie finding out, for example, a person 
who was an eye-witness of tlie tran^.ietion, 
by the examination of a peison who \\a> not 
himself an eye-witness of it, but beaial tlie 
other speak of himself as lia\im> been so. 

Arrangements competent to the jiroce^s of 
investif>:ation, as here deseiihed, ai(' in every 
case necessary, to pteserv e tlie a<‘,eiei;.ite mas-, 
of evidence fiom beiii”' nntrustworth} and de- 
ceptitious on the score of ineomptetenc'sS. ^ 

The list of arran^innents in-esentin;^ them- 
selves as capable ot beinj^ eiujihned in tin* 
character of ‘^ecmities a^niinst d{M‘c|)tion and 
misdeeision, beiipt^ thus ninnerous and mnlli- 
farious — to enable the mind to olitain a eh'ar 
and eompreluMisiva* view of tluMU, in rc'-pcet 
of their mutual relations —to ob^erv'e in what 
respects they severally at^ree, in what otlu'rs 
they disagree, and howMt i;? th.ii these dilfer- 
ent means co-o{)('i<ite in ^lu'ir soveial spheies, 
and become conducive to the common (md 
— it may not be ami-s to divide them into 
groups; — 

1. In the first group conu' tin' topics of 
punishment, oaths, and shame — all convichTcil 
as ca[)ablc of bi'ine ap[)lii'd foi the pi e\ ention 
of false testimonv ; each ot (Inan indicative 
of a mass or souici' of evil, b\ tlic ti\n ot 
which it is designed that a peison exposiul 
to the temptation of dt'liveung lalse testi- 
mony shall be deterred tiom tin* act. So fir 
as these tl*»ei‘ aiticli's are concerned, the ob- 
ject of the legislator is, so to manage, as that 
a person exposed to the tem[)t at um ot tailing 
into that species of delinquency by which t.iLe 
testimony, and with it the dangi'r of dei'ep- 
tion, is produced, may never b(' witlioni, an 
adequate motive (at least a niotiv e bidding as 
fair as possible to prov c ade(|uate) for st i eiigth- 
ening him against the temptation, m such 
maniu r as to prevent his jielding (oil. The 
course taken by these' three' se'cunties ioi- la'- 
stniining tlu' person in question lioni tailing 
into the obnoxious practice, is by operating 
upon his will; and that in such manm'r <is to 
overcome, in a direct way, whatcvei incli- 
nation he might otheiwise have to do those 
things, which in this case onglit not to be 
done. 

2. In the next group come the securities 
which, without a[)pl;yiiig dire'ctly to the will 
of the deponent, aim at doing whatsoever 


* This last article in the list of securities, 
which, as the reader will have seen, is a security, 
not for the correctness of any one article of evi- 
dence, but for thcconqdefcncss of the whole mass, 
belongs to the head of Foithconnngncss, whidi 
was reserved by the Author to form part of a 

work on Procedure . — Editor PrincApIes 

of Judicial Procedure^ (in Vol. II. of this col- 
lection) Chap. X. Judicial Communicalion^ and 
Chap. XXIT. Prehensw/i.] 


may without preponderant inconvenience he 
posdblc to be doin', towards depriving him of 
tlie power (supposing on bis part the ex- 
istence of the inclination,) to give into the 
obnoxious practice. To this head belong the 
taking away the ficulty of premeditation 
( [ircmcditaticm considered as a source of false- 
hood,) ''O fai }»s can bi' done without })rciudico 
to ri collection — to ri'collcct ion coiisidcri'd 
as a somcc ot tiuth ; and the di'piiving him 
of the facullv of iccciving", tiom without, 
meiidacit}--ser\ ing iulormatioii (iiiforinatioii 
coiisiih'rcd as a source of Iblsclumd) without 
jircjudice to the ficulty of receiving, aho 
Irom without, \ cracity-scrv iitg information — . 
infirm. ifioii coiisidi'U'd as a source of truth; 
that is, inloimatioii (or the assistance of the 
faculty ot ix'cyllcction, the only wayiiiwhicii 
intoi Illation tiom without c.m in any way be 
contiilmtoiy to that ust'ful puiqiose. 

3. To the third groiqi hi'loiig tliosc sccii- 
lilics W'hich opcrati' by h'lidiiig ( lie powers of 
tlu' law to the jirociiri'mciit of all such evi- 
dence as the case baj)[)ciis to .ilford, thereby 
prcvi'iiting such iiicorri'ctncss and incomplctc- 
nc^s 111 tlic aggi (’gate mass ot evidence (iii- 
conipletcMcss amouiitine, in some eases, to tbo 
total aliseiice ot all c", idctu'i') U'- might be the 
ri’Milt of such I'v id('nc(‘, when delivered, as 
luqqicned to pi esjmt itself w ilboiit the assii.t- 
ance a (folded by tlios(' jiowi'is : — ^ 1, General 
po\V('i •> tor compi'llme aiisweis to nitiTroga- 
toncs ; 2. Powx'i's for iiismiiig the production 
of evidence opcralingas comitcr-evidence to 
what would otherwise' bavi' been di'livered; 
.3. Poweis tor investigation of evidence — i. e. 
for obtaining tlu' testimony of one man, by 
means of indications given of it by the tes- 
timony of anotlu'r. 

4. 15y itself (there being nothing either to 
contrast or match wit bit) cinwcs jaddicihj : an 
iiistruiiK'nt of multilaiioiis application and 
us(' : an iiistrunu'iit, the dcstniat ion of which 
sci'ins to be (liki' that of tlu' grindstone and 
the hone) to give power and ellicicncy to all 
those otlu'i* inslruiiu'iits ; augmenting tlie 
tutelary force of punishment and shame, and 
('xt ending and {iioinoting the application of 
it to all the charactcis of tlie forensic dramu 
— to parties, extraneous witnes'ics, and judges 

. — caio lu'ing taki'ii not to push tlie applica- 
tion ot it in such manner as, by atfording incn- 
dacity-scrving infoiiiialioii to the ill-disposed, 
to contravc'iie tl^e ends of justice in one way, 
more than it promotes them in another ; nor 
by preponderant vexation to outweigh the ad- 
\antage jirodiiecd in respect of those direct 
ends, ]>y inconvenience produced in respect 
of the collateral ends of justice. 

5. By itself, again (there being notliing 
either to contrast or match with it,) comes 
tl^ use of writiny ; the application of that 
liaiidmaidof all the other arts and sciences to 
the particular use of judicial practice, and of 
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that branch of it in particular which concerns 
testimony: a security to which publicity itself 
is indebted for the gre^jtest part of its exist- 
ence, and all those other securities (including 
testimony itself) for their pcriiiaiience. 

For the exhibition of these arraiigeinents, 
no novelty will be produced — no force of in- 
vention will be employed. I do but copy : 
the pattern, ap})roved by the expeiienee and 
applause of ag(‘s, is furnished by estaldished 
practice : wdiat features of novelty may be 
found, wall be confined to the exhibition of 
the use and reason of e.icli ai langt'iuent, and 
to the claim made to the tiibiinal of common 
sense and common honesty for tin* steady and 
constant use and emiiloynu nt of those instru- 
ments of truth and justir*e, the existence ot 
which is indisj)uted and mdisjintable. 

Yes, so it is ; it is from the estaljlislKul 
order of tilings, and from that alone, tliat the 
almve list of seeniities for testimonial trust- 
wwthiiiess is deduced : but, if the virtue of 
them were turned to the aec'Oimt to wdiieliit 
might and ought to be turned, the (dianges 
that would be made in the established older 
of things w'ould not be ineonsiderable. 

In the estimation of the propriety and utility 
of these several securities, — the main (uid, 
rectitude of decision, with the more particu- 
lar ends on this occasion sidiordinate to it, — 
viz. prevention of incorrectness, mendacity, 
incompleteness, and conse([uent dec(*ption, as 
above — will not lie the onlyolijeets to be kept 
in view. The collateial end — the avoidance 
of collateral inconvenience, in its triple sba|)e 
of vexation, expense, and delay, ought never 
to be out of sight. 

The uses pointi'dout as resulting from the 
several proposed sceuiities — the ust*s em- 
ployed in the rapacity of 7Ta.sons to justify 
the recomineiidatioii given of them — will be 
drawn partly from one of these sources, 
partly from the other. 

At the tail of the group of expedients, in 
and by which it is altogether proper, and 
more or less custoiiiary, for* the legislator to 
take an active jiart in the servi(‘e of truth 
and justice, seems to lie a projier place tor 
putting him upon his guard against the expe- 
dient, of which in the same view so alnindant, 
and in every instance so unhappy, a use has 
been made ; viz. the exclusion of proffcnul 
testimony — not on the ground of its irrele- 
vancy, of its uselessness in that character, of 
its worse than uselessness in respect of the 
expense, vexation, and delay with which the 
delivery and receipt of it would be attended, 

■ — but on account of the danger of its be- 
coming productiv e of deception, and thence 
of raisdccision, on the part of the judge ; a 
vain, but unhajipily too prevalent terror, of 
the vanity of which proof will require to be 
given in its place. 


CHAPTER IV. 

ON THE INTERNAL SECURITIES FOR TRUST- 
WORTHINESS IN TESllMONY. 

1. First internal security, particularity of 
the siat«'meiit. 

In this re‘"pect, we may conceive the state- 
ment as resting altogether in generals, or as 
descending lower and lower in the region of 
paiticular.s, till at last everything is in such a 
degree pai ticiilar as to become individualized : 
p/cisons, things, portions of space, and portions 
of time. 

Tlie more particular it is, — the more in- 
structive, the more satisfactory, the more 
tiustwortliy. Why ? The reason is very sim- 
ple. I'he more eoiiqiletely it thus descends 
into particulars, the more matters of fact it 
contains and exhiliits, in respect of each of 
whicli, supposing it to vary from the truth, 
its variation is liabb‘ to be (lisj>roved, and 
the witness convietiul of mendacity, or error 
at least, by other e\idenee. Every step it 
takes in the region ot particulars, whether 
dowinvards iii tlu’ Porjthi/na/i scale, or side- 
ways all round in the held of ctrcttm‘<fances^ 
affords an additional security The degree of 
partieidniity proper to be insisted on in each 
case cannot he indicated by any description 
applicable to all eases. But, in jurispru- 
dential practice, examples are not wanting of 
a degree of geneiality so vague, that, to a 
judgment unblinded by prejudice^ it wall be 
manifest at liist glance, that seurce any the 
slightest degree* ot trustworthiness can re.a- 
sonably be attaedied to it. Yet, in these very 
instances, the testimony has not only been 
rec(*ived, but tre'ate'd as eomdusive.* 

lienee one I'ause e>f the e'onqiarative un- 
trustwe)itliiness ol purely spontaneous testi- 
mony. Why Because, by tlie supposition, 
tluTe! b(*ing no room for interrogation, the 
de'gre'c e)f jmitieuhiiity rests altogether at the' 
de'ponent’s ehoir-e. In the funeUion and right 
of putting questions, is included the right of 
e'ommanding the deponent to descend to any 
degree of partieuilarizatioii, of whmh, with or 
without any deceptions design on his part, 
he may have stopped short. 

Give to any person — for example, to the 
judge — this senitiniziug power, — the testi- 
mony, supposing it to abide this test, pos- 
si’sses a degree of trustworthiness which 
otherwise could not have belonged to it. 

Under the head of particularity, tw'O qua- 
lities may be included: — speciality, or rather 
individuality — and circumstantiality: quali- 
ties, wdiich, how intimately soever connected, 
will be found distinct in their nature, and in 
some respects in their application to the pur- 
pose now in hand. 


fe. gr. Wager of Law. 
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For the purpose of forming a ground for 
decision, so long as the fact is in other re- 
spects exposed to doubt, a relation is never 
particular enough, unless the fact be indivi- 
dualbed, that is, fixed and circumscribed in 
respect of tune and place. 

Titius has killed a man ; a relation to this 
effect is as yet no evitlence; though repeated 
by a hundred deponents, each declaring him- 
self an eye-witness, this would not as yet be 
ground sufficient for a decision pronouncing 
Titins convicted of homicide. Titius has 
killed an Englishman or a Frenchman, an old | 
man or a young itian, a tall man or a short 
man: by no such specification would the de- 
ficiency in the former relation be sulficiently 
supplied. Titius has killed Sf'mproniiis : tins 
is nearer the mark, but neilher is this siifli- 
cient. At what time was the act committed.^ j 
In what year, month, day, hourr' — in what 
place? — in what province, township, road, 
field, garden, house, room»in the house? It 
is not till all these points have been fixed, 
that fhe fact has l;oen indi\ idualized : and till 
the fact has heen thus individualized, the (wi- 
deiice is scarce as yet brought to the level of 
direct evidence ; it hangs still in the air, in 
the character of circumstantial evidence. 

“ Qms? (pad ^ ubi (jiiihits auxilu ^ ^ cur 
qifomudo'^ (piando says n veisC, usefiil for 
rriemoiy, and to ]n‘ found in the institut’.onal 
books of ethics. 

By the nhi and the (piaudo, place and time 
are designnt<^: and by the answers to th<)-,e 
questions, if sufliclently ])arti<*ular lor the 
purpose, the fact is aidtnduafized. 

As to the other questions, so t'ai as tluw go, 
— by the answi'rs to them, the fact, besides 
being individualized, ls cirLiimstantialized, 
cireumstantiated. 

So many eireuinstanees, so many eiiteria 
by which, supposing the ti'stimony faLe in 
any point, the falsity of it nuiy be indicated 
and detected. Hence, the more circumst:m- 
tiated f he testimony, the greater the seoirity 
it affords against deception and consequent 
misdecisiou on the part of the judge. 

Between speciality and circumstantialify 
there is this differeiice: Circiiiiistaiiees whicli 
contribute to the giving speciality, down to 
individuality, to the statement, will all of 
them be found relevant to the [uirpose or 
object to which the testimony is directed — 
to the substantiating the demand, or the de- 
fence — to the showing that the individual 
fact in question belongs to the species of fact 
to which the law has intended to annex such 
and such consequences. They belong’, ac- 
cordingly, to the list of those eireuinstanees, 
which, in so fiir as they happen to be pre.sent 
to his recollection, it is proper that he should 
bring to view in the first instai'ce. 

To the head of circumstantiality, consi- 
dered as distinct from speciality and indivi- 


duality, belong all those circumstances which, 
without being relevant to the purpose in 
question, ma)' yet serve as tests or criteria of 
the coirectness of the deposition — of the ve- 
racity and attention of the deponent. ^ 

Being, with respect to the purpose in ques- 
tion, incRwaiit, they will not come with pro- 
priety tiom the deponent in the first instance. 
But if (as by interrogation) it be required of 
him to give to his ^tatcnlent the additional ex- 
tent in question, an extent that shall embrace 
the circuinstaiice or circumstances indicated 
to him for that purpose, — in that view it is, 
that, the question being relevant, the answer 
will be so too, and lioth question and answer 
proper and instructive. 

Take, for example, the case of Susanna 
and tlie two KldiTs. To fhe head of speci- 
ality, dow'ii to^individnality, belonged fhe 
several circniiNtanci's which these false ae- 
eascis thought it advisable to bring to view 
of their own accoid, for the piir[)Ose of pro- 
ducing In the iniiid of the judge a persuasion 
of the di'lin(|iieney of the intended vieiiui of 
their maliee 

But, by way of tost of their veracity, the 
ingi'iiuity ot her advocate suggested, and called 
upon ('ach of them to sp^uk to, a topic i/i 
itself ii relev ant. Atbiming that it w'as under 
a lre{‘ that tin' fact was committed, and that 
in the supposed scene of tin* tiansaction trees 
of different sorts were included, — of what 
sort was that tree ? The witnesses being ex- 
amined out ot the bearing of each other, ('aeli 
out of the way ol receiving mendacity-serving 
information from the other, — one pitched 
upon a tree of' one soit, the other upon a 
tree of a diffeicnt sort ; and, by this mutual 
eontradietion, the falsity of their statement 
was detected. 

Wliethcr under a tree, or not under a tree, 
— and if under a tii'c, under what sort of 
tree, — w’ere cireunistanees, the irrelevancf' 
of which, wdth relation to the guilt of the 
supposed transaction, was altogether manifest ; 
hut, from the eoiiTiadictioii thus produceib 
these irrelevant ciremnstaiicc's acquired asoi t 
ol accidental iclevanry ; and tin* [uirpose for 
vvhicl#thev were lirought to view war? ac- 
complished. 

2 ami 3. Jiccvllectcd/iess and nuprenudi- 
tatedue't'i. 

'rhese qnalitii's are, as logicians say, sanvl 
vatura : and primd Jar/e directly opposite, and 
mutually exclusive of one another. 

Kecollccti'dness to every good purpose, im- 
premeditatediicss to every bad purpose : rccol- 
Icctcdiiess to the purpose of a man’s searching 
into the storehouse of his memory, and spread- 
ing out before the judge the articles it con- 
tains : unprcnicditatediiess to the purpose of 
a iiiairs setting his judgment and invention 
to w8rk upon these same articles, in the view 
of suppressing, disguising, or altering, any 
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of the facts his memory lias furnished him 
with, or deliverinjLr false facts in lien of them, 
or along with them. Even in this closer 
view, the two qualities still present tliem- 
selves as mutually exclusive and incompa- 
tible. For, if recollection h(' nece^‘'ary, time 
must he allo^ve<l for it : and inde-«- it l)e ])y 
the allowance of siigt.n'stion (of which ]>re- 
sently,) it is only hy the allowance of time 
that any assistance, tmidiie; to put, tlie testi- 
mony in question in po ''( ssion ot tins quality, 
can be alforded by the lee i' hit or. But if time 
be allowed for tin’-; hoiu'st and desiiable pur- 
pose, what sliall liinder its bein;; employi d tor 
the opposite dislionest and imd('sir<ii)le one? 

Notwithstanding these unt.ivoura1)le ap- 
pearance's, a still closer \iew will show it not 
to be altogether out of the n'acli of tlie in- 
genuity of tlie legisLitorto alford tin* neci's- 
sary assi>ta,nce to tlie desiiable result, and at 
the sam(‘ time to tliiow no incousideiable oli- 
striiction in the way of the undesiialde oiu*. 

No man but must, hav(‘ felt --no mm but 
feels every day of his life, tin' necessity of 
recollection for his own use, — the nece-^sity 
of recolh'ction, and thence of tinu' to he ap- 
plied to that purpose : foi his own use, and 
therefore when tiu' existence of an} desiri' to 
deceive is impossihh'. 

As to the (pianlity of time that may by 
possil)ility be neci'ssarv to this purpose, — • 
necessary to a innii in the cluiracti'r of a <h‘- 
ponent, — there is scarce any assignable limit 
to it. Does Titius owe anything, and what, 
to Sempronius? To etyible the deponent to 
find an answer, and that with tiuth and full 
assurance, perhaps not a scc'ond of tiim' may 
be necessary — peihaps a nnmbei ofwcehs, oi- 
months, not to ^ny } cars. Titius and Sem- 
pronius are bolli mei chants, dealing to all 
parts of the world; the accounts betwc'cn 
them arc long and coiiqilicatcd : — or, Titius 
is an executor, his t('stafor a man jiosses ed 
of large propeity in a \ariety of shajx's, hur- 
thened with a variety of delils ; among assets 
and among debts, a niimher of artiides depend- 
ing upon so many diversiiied contingencies. 

Nor is the di'inand for recollection teimi- 
nated in every instance by tlie nioineiit%’l)ieh 
completes the delivery of the testimony*: — 
forgetfulness or niis-reeoll(‘clioii is hut too 
frequent, wdien it is foi^ man’s ow n use that 
he makes his sc'arcli, and w/heii, as before ob- 
served, the existence of apy desire to deceive 
is impossible. But if the testimony brought 
out in the first instance has been in any ma- 
terial respect incorrect or incomplete, there 
remains a demand for ulterior reeolleetion on 
the part of the same deponent : recollection, 
if possible, ot new facts, for the correction or 
completion of the mass delivered in the first 
instance. 

It is for this contingency that we shaB see 
provision made by design, though wdth a hand 


nofal ways equal, and sometimes rather scanty 
under thenanu'S of j'ppcf ition and vccolemeyity 
by tlie Roman law: as also (though without 
a name, bce<‘ui''e without design, and conse 
quciitly in vomc instances noth great redun- 
dance, inothcrinstancesnotatall,) by English 
lawx 

4 and 5. Stiij(/csf(’dnc^}i and unsuggr<^tcd~ 
nc^'c tlie quality of having been assisted by 
sngge^tiolls to every good purpose, and the 
quality of not having received any such .sug- 
gestions to aiiv bad purpose. 

Between this pair of antagonizing qualities 
and the former, there' is manifestly a very inti- 
mate' e-e)ime\ioii. And here again recurs the 
mystery, by what cemtriv aiice the good pur- 
pe)s(‘ rail be pieimoted without the bad — the 
iiael eib^ti tieded without the' ge)od. 

The same e'xpeiieiiee — the same con-stant 
aiiel umveisal expciieiicc, whiedi evinces to 
evt'iy m<m the m'ed lie may have of whatever 
iuteeimatioii can t)<> ele'iivcd from his ownrnc- 
nmry, eviimos tev him also the need he may 
have of whatever assistance can be derived 
to his memory from the memory of others: 
and tliat, too, where' the ('xistence of any 
desiie io deceive, or to be deceived, is alike 

impo ^vibb'. 

On tlii-^ giound, as on the former, first ap- 
pc'aranees are' apt to be t.ilhieious ; shutting 
out a liope w'lue'ii a e'to^e'r scrutiny w’ill show 
not to !)(' an nmeasonalde one. To sugges- 
tions treim without, whal po-^ible obstruction 
can ('Ve'i he t hi own, it m<iv be^q^ked, by any 
ohstae*le whie'h it lie's within the power of 
the h'gishitor to.qiply? 

When a man (h'live'rs false tc'stimony, what 
theie is of lalsifie.ition in it maybe either of 
his own invention, or of the' invention of some 
one (‘Ise — eillu'r home-made' or impeirted. 

Made at home oi alnoad, tlie inventor of it 
must have li.iel a stoe'k, a ground, composed 
of true fae-fs, to wank upon. 

To the true man, knowledge of facts— of 
any otlu'r farts than what are presented to him 
hy his own memory, is of no use. Why? Be- 
cause all true tacts are consistent with each 
oilier • Ins facts being true, they cannot re- 
ceive contradh'tion from any other facts that 
are so likewise. 

To the nn'iidaeioiis dc'ponent, on the con- 
trary, knowdedfp' of other connected facts is 
indisponsalde : his stock of this sort of in- 
formation cannot he loo extensive for his 
security against detection ; it can never, in- 
deed, be sutfK'icntl} extensive : liecause every 
true fact tliat has any discoverable bearing 
upon the case, presents a rock upon which, 
if unseen, his f:i Be tacts, one or more of them, 
arc liable to split. 

So they be but relevant, true and fitlse in- 
formation may be alike subservient to the 
purpose of the mendacious deponent : or ra- 
I thcr, on the single condition of being relevant, 
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imtij cannot bat be of use to him 5 whereas, 
the use he can make of suggested falsehood 
will depend, not only upon its being well 
adapted to bis mendacious purpose, but also 
apan its being better adapted than any which 
his own invention could, on that same occa- 
sion, have supplied him with. 

Upon this view, the importance of the 
tjuality of unsuggestedness apf)ears ali*eady 
in its true light ; at the same time, the diffi- 
culty of promoting it by any arrangements 
within the power of the legislator, presents 
itself as yet in a false, and, happily, an ex- 
aggerated light. What are the problems that 
seem to present themselves to him for a so- 
lution ? Required, on the present occasion, 
to exclude a man from all intercourse with 
his fellow men, — on the former occasion, 
to deliver him from all access to his own 
thoughts, from all communication with him- 
self. ^ 

Thus much indeed is true, that in every 
instance there exists a point of time, down 
to which recollectedness and suggestedness 
are qualities of which no man’s testimony can 
be deprived, unpremeditatediiess and unsug- 
gestedness, qualities which no ingenuity on 
the part of the legislator caif endow it with. 
Equally true it is, that from and after that 
point of time, no inconsiderable degree of 
security is actually produced (not to speak 
of what may he produced) by arrangements 
lying within the powder of the legislator and 
the judge. ^What will also be seen is, that 
from the commencement of this period there 
is no such absolute incompatibility as hither- 
to there has appeared to be, between the 
ontagonizing qualities compared with one an- 
other — between recollectedness and iinpre- 
ttieditatediiess — between suggestedness and 
unsuggestedness: no such incompatibility but 
that a sufficient portion of time to a good 
purpose — time applicable to the purpose of 
recollection, and opportunity sufficient for 
receiving information assistant to that same 
-purpose, may be allowed to a deponent ; while 
the time and information capable of being 
employed in the fabrication, or receipt and 
adaption, of false and mendacious testimony, 
may in no inconsiderable degree be kept 
out of his reach. But the designation of this 
critical point of time, as well as the delinea- 
tion of the requisite system of arrangements 
commencing at that same date, will be more 
clearly apprehended, when, under the head of 
external securities, we come to speak of in- 
terrogation. 

6 , Interrogatedness. — - A mass of testi- 
mony, extracted from a man by the process 
of interrogation, will abnost always be more 
oir less different, in substance as well as in 
ibom the testimony of the same man on 
occa^on, if spontaneously delivered, 
^ilhout the assistance or controul of any such 
VoLw VI. 
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operation. To the external security created 
by that process, corresTOods^ therefore, an 
internal security, afforded by the texture 
which, under the induence of that operation, 
the testimony itself has been made to assume. 
Nor is the cose materially different, where, 
a mass of testimony having been delivered 
in the first instance without the aid of inter- 
rogation, the extractive force of that process 
is afterwards employed in adding to the origi- 
nal a supplemental mass. 

It is by interrogation, and not without 
interrogation, that testimony too general for 
use is brought down to individuality, and 
clothed with instructive circumstances : it is 
by interrogation, and not without interroga- 
tion, that indistinct testimony is rendered 
disfinct — cleifl-ed from the clouds in which 
it has involved itself, or been involved. 

It is by interrogation, aptly and honestly 
applied, though not exclusively by interro- 
gation, that testimony is assisted by informa- 
tion, subservient to it in respect of correct- 
ness and completeness. It is by the skilful 
application of this instrument, that a mass of 
testimony, while left in possession of that 
degree of recollectedness which is necessary 
to correctness and completeness, is deprived 
of the quality of premeditatedness in a state 
of things in which the time demanded on pre- 
tence of recollection might be but too apt to 
be employed to the purpose of fraud. 

7. Diatinciness Distinctness, like health, 

is a negative quality in the garb of a positive 
one. Health, in the natural body, is the 
absence of disease : distinctness, in a bod^ of 
evidence, is the absence of a most pernicious 
disease called indistinctness — a disease for 
which, as will be seen under the natural sys- 
tem of procedure in its original simplicity, 
there is no place — a disease which owes its 
birth in most cases to the implanting hand of 
the regular-bred practitioner. Even when not 
planted by art, the seeds of it are attached, 
as it were, to theiftitureof written evidence; 
in vwl voce evidence, if for a moment it 
makes its appearance, interrogation, if admit- 
ted, drives it out the next. 

An article of testimony, so long as it is In- 
distinct, maybe neither general nor particular, 
and neither true nor false. Until subjected 
to that process, by which it may be ascer- 
tained whether the confusion in it be the 
result of honest Weakness or of dishonest 
artifice, no indications, no decision, can be 
justly grounded on it. It is worse than ffdae 
evidence — it is worse than no evidence: for 
from falsehood, when seen to be such, as well 
as from silence, indications highly instructive 
may be, and are, eV'ery da^ deduced: hut 
from indistinct testimony, till it be under- 
stood to be tantamount to silence, nothing 
can be deduced. 

8 . PermMnce. So great, as must he 0^ 

T 
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vtow to everybody, is the importance of this 
Quality, that, till the means, the only means 
of producing it, came into use, justice must 
everywhere have stood, or rather floated, upon 
a basis comparatively unstable. 

Purport depends upon tenor — effect and 
substance, upon words ; and if the words are 
forgotten, or doubtful, or in dispute, on what 
sort of foundation is it that the decision has 
to ground itself? Everything may come to 
depend on the question whether this word or 
that word — whether this word has or has 
not — ^been employed : and when the decision 
on this question rests on the memory of one 
man, opposed by the memory, or pretended 
memory, of another, justice is thus left to be 
the sport of fortune. 

For the effects of all kindh produced by it 
at the first moment after its utterance, a mass 
of testimony depends upon itself ; but at every 
moment after the first (one may almost say 
without exaggeration) it depends upon its 
having, or not having, received the quality of 
permanence ; — in a word, on its having, or 
not having, been clothed in the form of writ- 
ten discourse. Divest it of this security, it 
becomes each moment more and more liable 
to be changed or lost ; having been correct — 
to become incorrect, having been complete — 
to become incomplete : for, the instrument 
whereby the effect is produced upon the 
mind of the judge, and of all other persons 
taking upon themselves at any subsequent 
period to contemplate it in the point of view 
in which it is contemplated by the judge, is 
— not the testimony itself, but that picture 
of it only which is present to the conception 
of him by whom it is so contemplated. So 
that, by the want of this one security, what- 
ever care has, with whatever success, been 
taken to endow the testimony with those other 
qualities, may be lost. 

Nor is it merely by its existence that this 
\uality is productive of the desirable effects 
u respect of correctness* and completeness : 
ven upon the mind of the deponent, at the 
;ery instant of giving utterance to his testi- 
mony, the assurance that nothing of it will 
be misrepresented or lost, will, by the force 
it gives to the truth-ensuring motives (what- 
ever they may be,) to the action of which 
he is exposed, operate with no inconsiderable 
force as a security for th$) attention requisite 
on his part to invest it with those primarily 
essential qualities. 

Such is its importance in the case of a bond 
fide deponent : for even in the case of a bond 
fide deponent ^especially if, being without 
toterest of any Idnd, he he completely in- 
'^ffereut to the issue of the cause) a certain 
of attention on his part will he necea- 
Wshestowingupon hia te8titoon;^'What- 
'e^4e^ee of correctness and completeness it 
biB in bis power to hestowupon it. 
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But to the supposition of bonafidee and 
complete indifference, substitute that of 
dacity, or even bias. In what case now lies 
the chance for correctness and completeness? 
It is not merely that there may he a defi- 
ciency in the force of the motives necessary 
to secure the measure of attention necessary 
to these qualities ; but the motives by which 
the bias, or determination of mendacity, has 
been produced, act in a manner without check. 
The punishment or the shame a man may be 
exposed to by the falsehood of his testimony, 

every security of this sort depends upon 

the words of it, upon the recollection which 
somebody has, or pretends to have, of them; 
and the words of it are liable at all times to 
be mis-recollected, or forgotten. 

Before writing came into use, — in order 
to give the best hold that could be given 
upon the memory, — laws, moral sayings, 
and whatever other discourses were judged 
most worthy of remembrance, were clothed in 
rhyme or measure. But even among Italian 
iinprovisatores, where is the man who, along 
with correctness and completeness, could give 
measure and rhyme to testimony ? 

Strictly speaking, it is only in respect of 
its influence on the mass of testimony in 
question — on the correctness and complete- 
ness of it, that the consideration of the quality 
of permanence belongs to the present head. 
But the correctness and completeness — the 
trustworthiness, of testimony itself, is no 
otherwise of importance than fn the character 
of a security against misdecision on the part 
of the judge. Suppose, then, the testimony 
vanished, or the purport of it a subject of 
doubt and dispute, — and, from any cause 
whatsoever,, a disposition to misdecision, wil- 
ful or temerarious, on the part of the judg-e, 
— in what condition is the only check that can 
be opposed to it ? 

Independently of desert, — power and au- 
thority never fail to invest with a prodigious 
body of factitious credit the assertions, direct 
Or implied, of every man who' speaks, from so 
commanding a station as the seat of judica- 
ture. Be the reclamations of the losing p^irty 
ever so well founded, what degree of credence 
can they hope to find, when this security is 
wanting against the testimony — the implied 
testimony, of the judge? 

In this state of things, when, either from 
the mendacity of a deponent, or from the 
unrighteousness of the judge, A suitor bus 
received an injury, on what basis stands bis 
chance for redress ? 

Nor are the benefits that , depend upon the 
permanence of testimony confined fio tbe sta- 
tion of the suitor. If in this imperfeet qua* 
lity tbe unrighteous judge finds a needSsi^ 
check, tbe righteous judge finds in the slime 
quality a most desirable protection. Ofi tbe 
testimony, as veally delivered, beplrtmfi^^s 
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a ded^ a»tly deduced from that testimony; 
But, fipom tie damour of radi ormen^dous 
tonnes, tbe testimony, or the extra-judicial 
acGOunte thus given of it, being misrepre- 
sented and mutilated, he finds himself covered 
vdth the obloquy and disrepute due only to 
wilful inisdecisioji and injustice. 

Take away this security, and mark the con- 
trast, the deplorable contrast, which is liable 
to be exhibited by the fates of the unrighteous 
and the righteous jud^. The former reaps 
insecurity, the fruit of his unrighteousness : 
the latter, the righteous judge, suffers under 
the affliction which ought to have lalleii upon 
the unrighteous one. 

When justice was left to totter upon this 
fluctuating basis in the case of original judi- 
cature, what must have been its condition in 
the case of judicature upon appeal? 

1. On the occasiopi of this fresh inquiry, if 
the evidence be collected de novo^ every day, 
by helping to rub out the Impression left upon 
the memory of the-dcponent, will lessen the 
probability of correctness and completeness 
an the testimony. 

Every day, while it thus lessens the assu- 
rance for trustworthiness on the part of the 
testimony' of the deponent, will lessen in the 
same proportion the security for probity, and 
on that ground the security apinst wilful 
misdecision, on the part of the judge. 

If no part of the original mass of testimony 
but what is thus delivered de 7wvo, be ad- 
mitted, day adds to the chance of de- 

perition, by death, absentation, or latency, 
designed or casual, on the part of the depo- 
nents of whose testimony it was composed. 

The expense and vexation attached to this 
second exhibition, is, moreover, so much 
'added to the account of collateral inconve- 
nience. 

2. If the same witnesses be not thus heard 
over again, there remains no other alternative 
but that of hearing an account of the supposed 
substance of their testimony from some per- 
son who has been, or pretends to have been, 
present at the time of its being delivered. 

But, in ^his way, all the above-mentioned 
probabilities of incorrectness and incomplete- 
ness receive an indefinite increase : the whole 
mass of direct evidence is transformed and 
•degraded into hearsay evidence. 

Of the importance of publicity, a view will 
<come to be taken in its place : but in how 
.^eat a degree that external security will> for 
Ss possible extent and magnitude, be depp- 
iflent on the permanence of the signs to which 
the testimony is committed, is obvious to 
ovefy eye. 

"l^en the tesdmony was destitute of the 
npality of permanence, bow precarious at best 
jinust nave been the chance for Justice, is but 
too apparent. But a circumstance not alto- 
gi^her soevi^t, noryet unworthy of regard, 
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is, in how great a degree this chapee, such 
as it was, must have depended upon promp- 
titude ; understanding by promptitunO^ the 
shortness of the interval between the tim'" 
of receiving the testimony, and the time 
pronouncing the decision grounded on it. 

Give permanence to the evidence, — delay 
no longer adds, to its own appropriate and 
certain mischiefs, the danger of being pro^ 
ductive of misdecision and ultimate injustice. 
A body of evidence hastily delivered, must 
be followed in every instance by a decision 
hastily pronounced : lest the traces left upon 
the memory of the judge be obliterated or 
distorted, the decision must be pronounced 
at a period before tbe time necessary for due 
reflection has been completed, and before the 
tumult that n^ay have been raised in hiS pas- 
sions has had time to subside. 

Many are the instances in which it happens 
that a mass of evidence, delivered or extracted 
on the occasion or for the purpose of one suit^ 
may be applied with advantage to the just 
decision, or (what is much better) to the prc'- 
vention, of another. But in bow great a de^ 
gree its use in this respect depends upon the 
permanence or impermanence of its form, is 
obvious at first sight. Give it but perman- 
ence — commit it but to writing, — the same 
mass of evidence may be applied to the de- 
cision or prevention of any number of suits^ 
and this without any considerable addition to 
vexation or expense ; whereas, without this 
instrument of economy, the quantity of each 
inconvenience would be to be multiplied by 
tbe number of such suits. 

CHAPTER V. 

OF PUNISHMENT, CONSIDERED AS A SECURITl^ 
FOR THE trustworthiness OF TESTIMONY* 

§ 1. Species of falsehood -^Necessity of $uh*» 
stituting the word Mendacity for Perjury, 
At the head of tEe fictitious securities for tha 
trustworthiness of testimony, punishment — 
punishment by appointment of law— -must 
stand without dispute : it is indispensable 
for the purpose of securing tbe preponde- 
rance of the tutelary over the seductive mo- 
tives. After this security, a number of others 
vrill be brought to view : but a property com** 
mon to almost ajl of them, is, ^he assumiiig 
the existence of this primary security,* they 
will be found to consist principally of so nwmjr 
expedients, having for their cfoject the appl^ 
cation of this indispensaVle eec^ty to the 
best advantage. 

Falsehood, as alres^ ud^asalidi may be 
either free from blame, or accompanied with 
blame. When free from blame, it is cen^?re« 
so oy cfrcumsfraiees (michastnvincihfo 
1 ranee), the eJSbet rf wbifiji Je tepirechwa tm 
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possibility of employing pimishment to any 
advantage. 

Wbeti accompanied with blame, it is, in the 
mind of the individual, either accompanied 
or not with the consciousness of its own ex- 
istence. If accompanied with that criminal 
consciousness, it then comes under the deno* 
mination of mendacity. 

If not accompanied with the consciousness 
which renders it thus criminal, and yot accom- 
panied with blame, — it is because, though a 
man had no complete persuasion — possibly 
not so much as that faint commencement of 
persuasion called suspicion — that what he 
was saying was false, yet had he bestowed 
on the subject that attention which on legal 
or moral grounds was due, the falsity of such 
his testimony would have be/^n perceived by 
him, or at least suspected : in which case, if, 
without making known such his suspicion, he 
had delivered such statement notwithstand- 
ing, it would thereby have been accompanied 
and tainted by mendacity. Falsehood thus 
accompanied with blame, but with an inferior 
degree of blame, may be termed falsehood 
through or with temerity. And thus we fall 
in with a known and most useful distinction 
of Roman law.* 

In a former Book, occasion presnted it- 


* With mendacity^ a work on the law of evi- 
dence has no direct concern, any further than as 
the falsehood thus characterized is delivered on 
a judicial occasion or fora judicial purpose. 

When thus delivered, it is apt to be accompa- 
nied with circumstances, from whence it has de- 
rived so many appropriate names, A brief mention 
of them can scarcely be dispensed with here. 

1. Where, for impressing on the mind of the 
individual in question the desire and endeavour 
to steer clear of falsehood by adhering to the line 
of truth, the sort of ceremony known by the name 
of an oath (of which further on^ has been em- 
ployed, — mendacity in this case has received the 
name of perjury. 

2. When the mendacious assertion has had for 
its subject-matter an article of written evidence, 
being employed in the ender vour to obtain cre- 
dence for a spurious script fabricated, or a ge- 
nuine one altered for the purpose of deception, — 
i^ has received the name of forgery; though, in 
strictness of speech, the appellation of the lor- 
gerer belongs only to the man who, for the pur- 
pose in question, fabricates or alters the script ; 
and who, for the application of it to its intended 
criminal purpose, frequently trusts to some other 
individual, by whose mendacious representations 
endeavours are to be used fqr causing it to pass 
for true. In this case, if the crimin^u labour be 
divided between two persons, and the appellation 
of forgerer be applied to both, the one may be 
distinguished by the name of the operative fori 
gerer — the other by that of the uttering^ exhibit^ 
%ng^ or dreulatmg forgerer. In this shape, even 

employed on a judicial occasion, the false 
OjlS^i^tion may be conveyed, the mendacity ut- 
^ well as by language. 

vAi mendaaty considered as having deception 

Jts (and it seems difficult to conceive it 
witboat Mciibing to it a reference to that object) 


self for observing how close the connexion,^ 
how frequently undisthiguishable the bopi^ 
dary, between the functions of sense and that 
of the judgment — between perception (with 
Its consequent recollection) and inferenc^.t 
In another Book, manifold occasion, in like 
manner, will present itself, for observing the 
same sort of connexion between direct and 
circumstantial evidence. Where a man speaks 
from simple perception, without the neces- 
sity of having recourse to inference, the tes- 
timony he gives is purely direct evidence: in 
so far as what he says is grounded on infer- 
ence, thqpgh it be on inference drawn from 
his own perceptions — grounded on inference, 
and seen by others to be so, — his testimony, 
with whatever propriety it may be ranked 
under the head of direct evidence, cannot 
but be seen to involve in it a proportionable 
mass of circumstantial pvidcnce. 

On the other hand, intimate as this con- 
nexion is between perception and inference 
ill some cases, in others jt may be remote, to 
every imaginable degree of remoteness : and 
instances may be found in abundance in which 
it will be universally recognised, that from 
the erroneousness of the inference, howso- 
ever ascertained, no such imputation as that 
of mendacity (in other words, of a thorough 

has received the general name of fraud. When, 
for the conveyance of the false conception, lan- 
guage is employed, — mendacity is the tenn more 
likely to be used ; when deportment, — fraud. 

4. W^hen the mendacity, the ftwad, has for its 
subject-matter the person of any determinate in- 
dividual, — consisting in the endeavour to cause 
one person to be taken for another, it has in Eng- 
lish obtained the name of personation. Or if the 
substantive personation\ie not as yet in common 
use, at any rate its conjugate, the verb to per- 
sonate, is in familiar, as well as in legal, use, 
Mendacity in this form is, under English law, 
subjected to capital punishment, and thus put 
upon a level with what is regarded as the most 
criminal modification of forgery^ and above the 
level of perjury, to whatsoever purpose applied. 

5. When the deceit has for its object the ob- 
taining the possession of some material object, in 
relation to which the person guilty of the deceit 
is conscious of his having no legal title, — it con- 
stitutes a particular species of offence against 
property, and may be termed fraudulent obtain- 
ment. 

To the designation of this species of offence, 
under the Roman law, the single-worded appel- 
lation stellionatus is applied in sonoe cases. In 
English law it is no otnerwise designated than 
by the circumlocutory expression, “obtaining by 
false pretences except in some particular cases, 
in which it is familiarly called tmndlirtg. 

In none of the above cases will the names re- 
spectively designative of the several modifications 
of delinquency be employed, unless the falsehood 
is understood to be accompanied by that blame- 
worthy consciousness whieh stamps upon it the 
character of mendacity : to the case or falsebobd 
through temerity, they wilLnot be ttnderstO(^ to 

t Book I. Chapter Vlir. 
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contdousnf ss, on the part of the witness, of 
the non-existence of the feet, the existence 
of which is represented by his testimony 
as having been inferred by him) can justly 
attach. 

After this explanation, and subject to the 
limitations , brought to view by it, the fol- 
lowing propositions will be found to be true, 
with a degree of correctness sufficient to en- 
able them to be employed to good account 
in practice : — 

1. In a case which is clearly that of men- 
dacity, the testimony consists of pretended 
recollections of pretended perceptions which 
never did take place. 

2. Of falsehood through temerity, one case 
is that where, — from a recollection of certain 
facts (call them evidentiary facts) actually 
made known to the witness by perception, 
by the evidence of his senses, — he avers the 
existence of other facts, ^call them principal 
facts) — grounding his persuasion of the exist- 
ence of these principal facts, on inferences of 
his own, drawn from these evidentiary facts ; 
which principal facts, and consequently the in- 
ference on which his persuasion of their exist- 
ence was grounded, prove to be untrue. 

3. Another case of falsehood tlirough teme- 
rity is that, where the persuasion entertained 
or professed to be entertained by the witness 
is grounded, or purports or professes to be 
grounded, on the relation of some other per- 
son or persons ; which relation turns out not 
to be true.^ * 

Observe, that, — though inference, the work 
of the judgment, is the proper field for teme- 
rity — the sort of operation in which the re- 
presentation of falsehood is most apt to have 
been the result of mere temerity (i. e. of 
insufficient attention,) and to have stood al- 
together clear of mendacity, — yet neither is 
this case less susceptible of mendacity than 
the first. From the fact of iny having seen 
Titius aim a blow at’Semproniiis, of whose 
death he stands accused, 1 may have deposed 
to the fact of Semproniiis’s having received 
the blow (representing the matter as if, in 
my judgment, consideration being had of their 
relative positions, it was impossible that the 
hand of Titius, moving in the direction in 
which I saw it move, should have failed of 
lighting upon Semproiiius :) whereas in fact 
I was in my own judgment persuaded that 
the blow did not take effect ; no such infer- 
ence being really drawn by me, as must have 


* This case mij^ht have been comprised under 
the second head ; inasmuch a»persuasion ground- 
ed on the testimony of another person, is neces- 
sarily matter of inference. But the two cases, that 
ef inference from a man’s own perceptions, and 
ffiat of inference from exterior human testimony, 
are, in resect of tht opening for error, so widwy 
different, that the latter could not but 1^ referred 
to a separate head. 
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been, had it really been my persuasion that 
the blow took placo. 

Again, from the feet of my having heard 
Semproiiius say that he was so struck by 
Titius, I may have alleged the existence a 
persuasion on my part of liis having been so 
struck : whereas in truth it may have been, 
either that Sempronius never told me any 
such thing ; or that, though he told me so, 
I did not believe him, but on the contrary 
in my own mind was fully persuaded that 
whtft he so said to me was false : as if, for 
the purpose of giving a colour of truth to a 
knowingly and wilfully false deposition on 
my part, I had myself suggested to him the 
telling me a false story, invented by myself 
for that very purpose. 

Ill a word, two sorts of occurrences there 
are, of which by personal experience no man 
living but must have been abundantly con- 
scious ; one is, tlie having believed, on the 
ground of an inference from other facts, the 
existence of a fact, which, without any im- 
putation upon his attentiveness, or even his 
sagacity, turned out not to be true ; the other 
is, tlie Jiaviiig believed, also on the ground 
of inference, a fact which turned out not to 
be true, and to wliieh, had he applied his at- 
tention with the utmost degree of closeness 
with whi('h on some occasions it has been 
applied, he would not have given credence. 
Supposing him to have deposed according to 
such his belief, the first is a case of falsehood 
in the way of simple incorrectness, without 
temerity ; the other is a case of falsehood ac- 
companied with temerity, t 


*|* It is only in consideration of the pu7'pose* 
the mischievous purpose, to which the talsehooa 
is applied — the mischievous ej^ct of which it is 
or tends to be productive, that punishment can 
properly be employed to check it. In respect of 
quality as well as quantity, the demand for pu- 
nishment will of course vary with the nature of 
the mischief, and consequently with the occasion 
on which it is ptodliced, or liable to be produced. 
To the modifications of falsehood already brouffht 
to view, will therefore come here to be addea a 
view of those which result from the particular 
occasion on which it is uttered : the general de- 
scription of the occasion being that of a suit at law, 
either actually instituted, or in contemplation to 
be instituted. 

Distinction I. — Falsehood inpenali [i. e, on 
the occasion of a penal suit) — falsehood m non- 
penalu • 

II. Distinctions of falsehood in penqJL 

Distinction I — Falsehood inculpative (inclu- 
ding criminative^) and falsehood exculpative. 

Distinction 2 -- Inculpative, distinguished in- 
to inculpative at large, and self-inculpative : the 
latter conceivable, but altogether improbable and 
rare; yet not so rare as to be altogether without 
example. For, in human nature, where is the 
conceivable inconsistency and extravagance, of 
whfth Cixamples are not toke found ? 

Distinction 3 — Exculpative falsehood, distin- 
guished in like manner into exculpative false- 
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In the sketch about to be given of tbe ar- 
rangements made hy exiting institutions in 
relation to judicial falsehood and its three 
modifications as above distinguished, there is 
one circumstance, which if it were not noticed 
at the outset, would be apt to encounter and 
embarrass us at every turn. 

This is the non-employment of any such 
word as mendacity on these occasions, and the 
practice of substituting to it, where anything 
at all is substituted to it, the word perjury. 

One operation there is, and that an indis- 
pensable one, by which mendacity is converted 
into perjury : and that is, the previous con- 
nexion established between the act of giving 
testimony, and the ceremony of an oath. 

What is evident enough as soon as noticed 
is, that between this ceremoby (how great 
soever may be its use) and the mischief of the 
act, the act of mendacious testimony, which 
it is employed to prevent, there is not the 
smallest natural connexion. The mischief ex- 
ists, exists in all its force, independently of 
the oath ; and it is with the view of helping 
to prevent that mischief, that the ceremony 
is employed. 

To the applying of legal punishment (and 
that in a lot as well assorted to the species 
of delinquency in question as the lots of pu- 
nishment are that are applied to the respec- 

hood at large, and self-exculpative : both but too 
natural ; both unhappily but too frequent. 

Distinction 4 — Distinction of falsehood, as 
well exculpative as inculpative, according to the 
division oi the offences, with reference to which 
it may respectively be productive of those effects. 
Distinction of offences, in the first place, into 
private, self-regarding, semi-public, and public 
offences; and so on through the orders and ge- 
nera of those several classes. For those ulterior 
divisions, reference may fortunately be made to 
another work.® 

III.— Distinctions of falsehood in non-penalt. 

Distinction 1 — Collative^ or say investitive, 
(with reference to the right in question,) and 
ablatwe-t or say divestitive. 

Distinction 2 — Onerative, or say impositive., 
(with reference to the obligation in question,) 
and exonerative.** 

Distinction 3 — Falsehood collative (or say 
Investitive,) ablative (or say divestitive,) onera- 
tive (or say impositive,) and exonerative, at 
iarae; — falsehow self-investitive, or self-exone- 
mtive, as before. 

Falsehood self-divestitive and self-onerative, 
possible, but not natural or frequent. 

•Dunioht’s “Trait^s de Legislation. See 
also Benthara*s “ Introduction to Morals and 
J^egislation,** Vol. I. of this collection. 

** A right can never be conferred on one party, 
but a correspondent obligation is imposed upon 
another. A right being a thing beneficial in its 
own nature, and indeed {ncapable of heihg other- 
wise, no mischief can result from its being con. 
iferred on one party, otherwise than in virtue of 
the correspondent and inseparably concomitant 
obligation imposed by the same operation on 
tome other party. 


tive species of delinquency in other cases,) 
the previous performance of this ceremony, 
how beneficial soever it may be, is by no 
means necessary. To tbe punishing of Testis 
for a false and mendacious deposition of his, 
the consequence of which has been loss of 
life to Insons, it is (setting aside institution 
and custom) no more necessary that Testis 
should have taken an oath not to put his tes- 
timony purposely in a false shape, than, for 
punishing him in the case of his producing the 
same disastrous effect by his own hand, it was 
necessary to have made him take an oath pro^ 
missing to abstain from employing that other 
member in the commission of the same crime. 

Yet so it is, that, with a very few excep- 
tions, in the practice of nations, judicial men- 
dacity — mendacity on a judicial occasion or 
for a judicdal purpose, is scarce ever punished, 
but in the case where, by means of this col- 
lateral and casual additament, it has been 
previously converted into perjury. 

The consequences of this state of things 
have been, in no small degree, and in no small 
variety of ways, prejudicial to the interests of 
truth and justice. 

1. All the mischief, all the guilt, all the 
demand for punishment really attached to 
mendacity, having thus been transferred in 
idea to the case in which, by positive insti- 
tution, it may happen to have been converted 
into perjury, — the demand for punishment 
and for infamy (the punishment, of the po- 
pular sanction) having thus be^ transferred 
from tbe right ground to a wrong one, — the 
consequence has been, that, where there has 
been no perjury (that is, where there has been 
no oath) th('re has been — in tbe conception 
of the bulk of mankind, and even of their 
rulers — comparatively speaking, no harm 
done, — no harm, at least, of such sort and de- 
gree as to create any demand for punishment. 

First inconvenience from the misnomer, — 
punishment for mendacity, and, in that re- 
spect, security for veracity not co-extensive 
with the demand. 

The mischief would not have been so great, 
if, on every occasion on which mendacity of 
this description were capable of being com- 
mitted, care were taken to convert it into 
perjury. But there exists as yet perhaps no 
country, in which such care has actually been 
taken. To take it, would have required, in 
every country, on the part of the sovereign 
and his assistants, a commanding view of the 
ends of justice, and of the means most suit- 
able to their accomplishment. 

2. Of the thus resting, in this case, tbe de- 
mand for punishment upon a wrong gromd, 
another evil consequence has been, the ap- 
plying to it a wrong meamre. The ceremony 
necessary to the commission of perjury being 
in all cases tbe same ceremony, tbe profima- 
tiqn of it by tbe utterance of the falsehood 
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it had been employed to prevent, has 
been regalrded in every instance as one and 
the same sort of offence ; whereas the real 
mischievousness of it, the real demand for pu- 
nishment on all scores taken together, varies 
in effect from almost the top to almost the 
bottom of the scale. 

Second inconvenience, — quantum of punish- 
ment not proportioned to the demand. 

3. A third bad consequence is, that in se- 
veral instances, where the legislator has not 
forgotten to make such provision for the pu- 
nishment of mendacity as was to be made for 
it by that collateral and imperfect operation, 
his provision has been rendered ineffectual by 
an unloeked-for circumstance. To the punish- 
ment of a man in the character of a witness 
as for perjury, it is necessary that he should 
have performed his part in the ceremony of 
an oath. But the ceremony being understood 
to be a religious ceremony, sects of religionists 
have started up, who, 8<!tuated by religious 
motives, have refuised to bear their parts in 
this ceremony. What was to be done ? To 
render these sectaries punishable without the 
ceremony, as they would have been in conse- 
quence of the ceremony, would have been to 
depart from custom, the ordinary substitute to 
reason : to attempt to force them into the cere- 
mony, would have been persecution, and, in 
that respect, against custom, and against reason 
too. What, then, was the result ? To sit still 
and do nothing ; to deprive the public of the 
benefit oWheir testimony ; to put them, and 
those in their company, out of the protection 
of the law ; to leave open in so far the door of 
impunity to all injustice and all crimes. 

Third inconvenience, — exclusion of the 
testimony of all who are unwilling to go through 
the ceremony of an oath. 

Besides the mischief to the public, from 
this same source results no small degree of 
embarrassment to the writer, who, by the 
view of that mischief, is excited to apply his 
industry to the correction of it. Speak of it 
as flowing from the perjury, — the impression 
you convey is erroneous and deceptions; you 
must therefore either discard the word al- 
together, or give warning of the error every 
time the word conies to be employed. This 
appellation, therefore, this improper and de- 
ceitful appellation, must at any rate be dis- 
carded ; another appellation, mendacity, the 
only appellation by which it is possible to 
avoid deception and confusion, must be em- 
ployed in the room of it. At the same time, 
the appellation thus unavoidably discarded, is 
the one, and the only one, which the public is 
at all in the habit of seeing employed : it is 
the .one which they will be upon the look-out 
for at every turn ; and not finding it, every 
thing they meet with on the subject will be 
ftpt to seem defective and irrelevant. 

Moreover, the appellation which they find 
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instead, is one which they are altogether out 
of the habit of seeing employed to this pur^ 
pose ; they will misconceive, they will 
der value, the force of it ; they will wonder* 
and fancy they see error and injustice, 'W^en 
they see the guilt and pintishment of peijury 
ascribed to a species of misbehaviour, which 
to their eyes may present itself as no more 
than a naughty schoolboy’s trick, a venial 
peccadillo : while, on the other hand, when, 
to express the misconduct of men in power, 
as well as of men subject to power, they 
observe no other appellation employed thaq 
one, which in their experience has never been 
employed to characterize any species of mis- 
conduct so high in the scale as even the low- 
est punishable offence, they will be apt to 
slight, as scarce worth regarding, what with 
due attention tvould be found to be a national 
disgrace, and a mischievous and most cryipg 
grievance. 

To give warning, then, once for all, — let 
the following indisputable, howsoever unwel- 
come truths, never be out of mind with the 
reader of these pages. By nundacity^ as often 
as the word presents itself to his view, let 
him understand that species of misbehaviour, 
which, if the legislator had done his duty, 
would have been to be characterized by the 
word perjury : and in so far as, by the design 
or negligence of any special [)erson, the prac- 
tice of mendacity in law proceedings has, for 
want of such restraint, been left in possession 
of the profit aimed at by it, — the guilt of 
such person wants nothing of subornation of 
perjury, but the punishment and the name. 

§ 2. Rules for the application of punishment 
to testimonial falsehood. 

Rule 1. Punishment, employed as a check 
to falsehood, should attach throughout upon 
temerity, as well as upon mendacity: dimi- 
nishing only in degree, in proportion to the 
diminution of the demand, produced by the 
difference between the two cases. 

Reason 1. Wflerever, in the case of menda- 
city, mischief is among the consequences of 
falsehood, so is it in that of temerity. In de- 
gree, indeed, it is throughout inferior in this 
latter case but such inferiority is a reason, 
not for withholding punishment altogether, 
but only for reducing it in degree. 

The distinction between criminative con-^ 
sciousness, temerity, and delinquency cleQ|!49f 
both those aggravating accompaniments, Is a 
distinction that runs trough the whoje syst 
tem of offences. In every instance, tne wlS" 
chie vous consequences of the delinquency, and 
in particular the mischief of- the second order 
— the danger and alarm • — are either consti- 
tuted or increased by temerity, in how much 

Dumont* Traitdsde Legislation,” — “/n- 
trodmtim toMorai md Leipslatiofh** utmpra* 



RATIOIf AUB OF JUOICI AL E VIBENCB. [Book IL 


9^ 

SQiever a degree than by criminal consci- 
QH^tieas. But by falsehood, in one way or 
o^er, may be produced, as will presently be 
shown, mischief in all sorts of shapes — the 
mischief respectively producible by all sorts 
of o;ffences. 

Reason 2. If temerity be not taken as a 
distinct ground for punishment, distinct from 
that pf mendacity^ (the only species of false- 
hood convertible into perjury — in that case, 
in every instance of falsehood accompanied 
with temerity, but not ivith that complete 
self-consciousness which is necessary to deno- 
minate it mendacity, the consequence is, eitlier 
absolute impunity, or punishment as for men- 
dacity ; that is, if converted into perjury, as 
for peijury; and thence punishment in excess. 

It has already been rfemarke^, that one of 
the most common cases of temerity is that 
in which incorrect inferences are drawn from 
real perceptions — in- which, from one fact 
which did happen, the existence of another 
fact which did not happen, is inferred. 

As the closeness of connexion, real and 
apparent, between fact and fact, is susceptible 
of variation ad hifinitum, so is the degree of 
the temerity imputable to a man, in the cfise 
where, the first being true and the others not, 
he has notwithstanding asserted the exist- 
ence of the second, inferring the existence of 
it from that of the first. The more palpably 
remote the connexion is in the eyes of those 
to whom it belongs to judge, the less in that 
case will they be disposed to look upon the 
pretended error as sincere, to regard the false 
representation as having had temerity and not 
mendacity for its accompaniment. But sup- 
pose the temerity, the culpable want of at- 
tention, to have risen to such a pitch as in its 
effects on testimony to be undistiuguishable 
froip mendacity ; the quantity of force neces- 
sary to be employed in the two cases in the 
way of punishment for the prevention of it, 
may also be undistiuguishable : and thus it 
is, that while for mendacity the lowest lot 
of punishment may be fixed at a considerable 
height on the scale, — in the first place it 
would leave a wide and mischievous door to 
falsehood, if temerity were left altogether 
without punishment — and in tlic next place, 
the punishment for it ought to be made sus- 
ceptible of all manner of gradations, from 
the lowest punishment for perjury, or even 
above, down to 0. , 

For fixing the attention of man to what- 
ever happens^ to be his duty, punishment may 
be no less necessary than to any other purpose 
to which it has been employed. Were it not 
<br this, a nurse might with impunity starve 
her child, a jailor his prisoner ; saying, and 
|pef|l$ps wth truth, Tnever thought about it : 
ind^jiNO With regard to the payment of taxe^, 
imd htf SQiuiner of other active duties. 

’ J(a in regard to the attention ne- 


cessary to preserve a man from giving, with* 
out actual mendacity, falsehood for truth, — * 
if the want of such attention were generally 
known to be sufficient to secure a man against 
punishment, he would take care to clear him- 
self of so inconvenient an incumbri^iice, as* 
often as the falsehood, which it should have 
prevented, held out a prospect of answering 
any profitable purpose. Where is the profit- 
able absurdity so gross, that men have not 
professed — 5o not profess (and in many in- 
stances doubtless without mendacity) to be- 
lieve ? Is there any imaginable absurdity so 
enormous and so gross, that, for the sake of 
money, or rank, or power, or a mixture of all 
these, tlie bulk of mankind are not at all 
times ready (and, doubtless, in a large pro- 
portion, without downright mendacity) to 
profess themselves to believe ? And in these 
eases, how is it that th(‘y keep clear of men- 
dacity, when so it is that they do keep clear of 
it ? By fastening the^r attention with all their 
might, to whatever arguments can be found 
in favour of the object of belief, and by suffer- 
ing it, with all their negligence, to be put 
aside by tlie force of interest, from all argu- 
ments that act in opposition to that object. 

Rule 2. On this occasion, as w^ell as on 
every other, punishment — the punishment 
provided ])y the legislator — oirght to be such 
as shall appear to him to be of itself adequate 
to the purpose, without any assistance trom 
either the popular or the religious sanction. 

Why? Because the [)unishmcift 'appointed 
by the legislator hijnself, is such as he thinks 
fit it should be : it is pointed at such objects, 
and adjusted, moreover, in such quantity and 
quality, as to adapt it in every respect to the 
purposes he has in view. On neither of the 
tw^o other sanctions, powerful and useful as 
their assistance will be to liiin, can he in any 
of these respects place any such entire de- 
pendence. 

The instances are but too many, in which 
falsehood, and ^ven perjury, have, and even 
by the highest authorities and on the part of 
official men, been held up to view as meri- 
torious.’* ^ 

Rule 3. In determining the quantity arjd 
quality of the punishment appUcable to this 
offence in each case, regard must be bad to 
the nature of the mischief of which it is pro- 
ductive. 

In respect of the mischief producible by it 
(viz. by means of the deception, and“thence 
of the misdecision, of which it may happen to 
be productive,) the field of its influence is 
nearly co-extensive with the whole field over 
which wrong has it in its power to range. 

Exercising itself within the non-penal branch 
of the field of law, and to the prejudice of the 
plaintiflTs side of the cause, it may have the 


* See Book I. Chapter XI. § 5. 
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of satis^ion every imagifiable spe- 
cies of wrong. 

.Bkercised iif the same branch to the pre- 
}U^ce of the defendant’s side, it may have 
the effect of imposing on him unduly the ob- 
bgation corresponding to every kind of right 
which, at his charge, is capable of being con- 
ferred on a plaintiff. 

Bixercising itself in the penal oranch of the 
field of law, and to the prejudice of the plain- 
tiffs side of the cause, it may give impunity 
to the delinquent of any and every descrip- 
tion, and by that means be productive of alarm 
and danger, in any sliape, and to any amount, 
to determinate individuals — to a determinate 
class of persons — to the community at large. 

Exercising itself in the same (viz. the pe- 
nal) branch of the same field, and to the pre- 
judice of the defendant’s side of the cause, it 
may have the effect of subjecting an indivi- 
dual altogether innocent, to any article or mass 
of punishment Which has been, or can he, in- 
flicted under the authority of the law. 

The mischiefs, therefore, producible by false 
testimony considered as an eventual cause of 
deception, and thence of misdecision, on the 
part of the judge, are, in this view of them, 
as numerous and as various as the mischiefs 
producible by misdecision itself. 

Neither in the way of punishment, nor in 
any other way, is there any mischief which, 
being producible by the exercise of judicial 
authority, i5 i?ot producible by judicial false- 
hood. 

The mischief being thus diversified and 
extensive, the application of the punishment 
destined to serve as a security against this 
mischief ought to be correspondently exten- 
sive and diversifiable. 

No reason can be given why a wrong, — 
which is followed by satisfaction, or punish- 
ment, or both, if committed by any other 
means, — should go without satisfaction, or 
without punishment, if committed in this way 
by a guilty pen or tongue. By either of these 
instruments, destitute as they are of physical 
strength, life may be as effectually destroyed 
as by the cannon or the sword. 

To attempt to fix, either in point of quan- 
tity or quality, the mode of punishment best 
assorted to each modification of delinquency 
thus commissible, belongs not to a design so 
limited as the present. Principles destined to 
both purposes are already before the public 
in two other works.* 

One hint only in respect of quantity : — 

Tbe alarm inspired by mischief arising from 
this species of fraud — from a fraud which, 
like Biis, has for its theatre the theatre of 
~ seems to be not altogether so great 
as tiiat which springs from a fraud operating 

'* ZHimonL “Trait^s de liCgislation.” Intro- 
tlucHon to Morais and Legislation^ ut supra'' 
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upon a more private theatre. Itt the dsse ttf 
swindling, for example, a duan beholds fot 
himself no other security thap in his own (per* 
haps unexperienced) sagacity and discern* 
ment : in the case of testimonial mendacity, no 
otherwise commissible than in so pubuc a 
theatre as that of a court of judicature, he 
beholds for his security, besides the unex. 
perienced sagacity of the jury, the thoroughly 
exercised sagacity of the advocate and the 
judge. 

One other hint in respect of quality : — 

A punishment which, in the practice of 
English jurisprudence, stands upon the list of 
those which, on the occasion of testimonial 
mendacity (when duly erected into perjury,) 
awaits the option of the judge, is the pillory, 
— an instrumei^ devised for the purpose of in- 
flicting the punishment of corporal ignominy. 
But considered as applied to testimonial men- 
dacity, the pillory has nothing belonging to 
it that can serve in any respect to point the 
attention of the observer to the nature of 
the crime. t 

If, on this occasion, as on others, a propel 
object be to give to the punishment that spe- 
cies of analogy, or characteristicalness, which 
is given to it by exhibiting the offending 
member in a state of sufferance, real or appa- 
rent, — the offending member is in this case not 
the neck, with both the hands for company, 
but the one offending hand (viz. the hand that 
gave motion to the offending pen,) or else the 
offending tongue. 

Rule 4. In both shapes, as well that of 
temerity as that of mendacity, punishment 
should embrace every case of false statement 
uttered by any person in the course or for the 
purpose of judicial investigation — eveny false 
statement, at least, frpm which, in any shape, 
advantage or inconvenience can accrue to any- 
body. Neither on this occasion nor on any 
other, should a man be suffered “ to take ad^ 
vantage of his own wrong." 

Reason. If, in dthe course of procedure, 
(or on any other occasion in which pecuniary 
interest, or, in short, any other species of in- 
terest, is at stake,) a man is allowed to derive 
advantage in any shape from false assertions, 
— false assertions may in every such instance 
be expected from the generality of mankind. 
In the course of judicial procedure, in parti- 
cular — if, in the case of any such assertion, 
nominal as well as*virtual, or virtual only, nO 
punishment be either appointed by positive 
regulation, or commonly applied in practice, 
the party who sees an advantage to be gained 
by such falsehood, will look upon it as al- 
lowed : and the habit of such falsehood will 
thus become general, not to say universal, 
among suitors. 

Ii^ such case, whatever injustice results 

f This punishment is abolished by 7 W. IV. 
c. 23. — Ed. 
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iiom such falsehood, whefher in the^ha|>e of 
^eet or in the shi^ of collateral inji^ce 
(vexation, expense, or delay ought to be set 
down to the account, not or the party, but 
of the legislator and the judge. 

For any of the differences, the abolition 
or prevention of which is prescribed by this 
equalizing rule, no reason ever has been — no 
sufficient reason ever can be, given. What^ 
ever may be the sanctions, the force of which 
employs itself, or is employed, in the endea- 
vour to confine men’s discourse, for the pur- 
poses of justice, within the path of truth — 
sanctions of law, sanctions of morality, sanc- 
tions of religion, — they are not less necessary 
on one side of a cause than on the other — on 
the part of one of the dramatis personae in the 
theatre of justice, than on another : on the 
part of the professional agent, for example, 
than on the part of the client. In one station, 
the natural force of the improbity-and-men- 
dacity-restricting motives acting with more 
power than in another, the demand for fac- 
titious power, acting in the same direction, 
may not perhaps be quite so great.' But, be 
the station what it will — if the power of 
the mendacity-restraining motives be inferior 
to that of the mendacity-promoting motives, 
mendacity is the certain consequence. 

That the interests of truth and justice 
neither require nor admit of any such distinc- 
tion, is too self-evident to require proof, or to 
admit of it. Turn to practice, the distinction 
is exemplified to a prodigious extent. To a 
prodigious extent, spontaneous allegations 
are, in case of mendacity, exempt from those 
punishments which attach upon it in the case 
of allegations ex interrogator which would at- 
tach upon the same falsehoods if drawn forth 
by questions. 

The cases in wliich this licence — the li~ 
centia mentiendi — is granted, are sufficiently 
indicative, as well of the quality of the au- 
thors, as of the final cause of it. Concessum est 
oratoribuSf says a famous o’^ator, aliquid men- 
tiri in historiis. Concessum est : By whom ? 
Such is' the licence, but who, it may be asked, 
are the granters ? Instead of oraloribus, put 
litigantibust — the proposition is at once more 
determinate, and more unquestionably true. 
In this case, that the licence is granted, and 
who the granters are, are two points equally 
and simultaneously conspicuous : nor will the 
third point — why it is granted, — be much 
less 80. 

When a cause has run out its length, the 
man of law has nothing to lose by the punish- 
ment of mendacity ; on the contrary, he is a 
gainer by it : the mendacity may aflford matter 
for a fresh cause ; and it is in a fresh cause, 
if at all, that the inquiry is performed ; how 
satisfactorily soever the fact of the o^nce 
may have been established in tl)e course of the 
cause which gave birth to it. Applied at this 
stage, — whatsoever it may cohtribute in re- 
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gafdto the prevention of mendacity in 
contingent causes at large,— it eontribbti^ 
little or nothing to the prevention of if in 
the individual cause in the cOurse of which 
the falsehood is uttered* If by punishment, 
or whatever other means are necessary to the 
production of the effect, truth were not ren- 
dered, to appearance at least, more probable 
than falsehood in judicial causes, there would 
be no such causes instituted. Accordingly, at 
this time of day, punishment is almost uni* 
versally applied to persons called witnesses, 
(meaning extraneous witnesses,) as likewise 
to the litigants themselves, when, with re- 
ference to the main point in dispute, they 
come, either of them, to be examined in the 
character of witnesses. 

This community of interest between the 
professional lawyer and the public — between 
the class of persons by whom law, especially 
jurisprudential law, is made, and those for 
whose interest it *is supposed to be made — 
is, however, by no means co-extensive with 
the whole extent of the cause : and where jit 
fails of taking place — i. e. to whatsoever point 
the opposition of interest extends — there, of 
course, the interest of the governing class 
governs, and that of the governed is sacriJficed 
to it. 

If the truth of the facts on which the com- 
mencement of a cause is grounded, were 
vouched for on the part of the litigant party 
by whom it is commenced — those which are 
said to have fallen within his ovu perception, “ 
by a direct deposition on his part — those in 
respect of which his persuasion is grounded 
on circumstantial, or on extraneous testimo- 
nial evidence, by a declaration of persuasion 
adapted to the nature of the case, — a most 
extensive descriplion of causes would thus 
be nipped in the bud: all causes in which 
the plaintiff, being completely conscious of a 
total want of merits, was at the same time 
assured, either of his inability to produce any 
sufficient proof (^. e. any proof that would be 
sufficient if it were believed,) or of seeing 
the foi ce of it overborne by counter-proof : 
or (to come to the point at once) all those in 
which the loss of the cause would, in case of 
mendacity or temerity on his part, subject, 
him, if not to the legal punishment, to the 
moral shame, of perjury. Here then is a large 
description of causes, or rather a large pto- 
portion of causes of all descriptions, of wliieh 
the profit would be lost. 

Should it be asked, in what way a man 
thus circumstanced can find his interest in 
the institution of any such cause, the answer 
is but too obvious: Every case in vvhich a 
man, having oppression for his object, be- 
holds, in the person of his intended victito, 
a person either unable or unwilling to bekr 
the quantity of expense and vexation which 
in this case has been attached to the fatuity 
of self-defence. In such case, where tht ih- 
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is total, or the unwillingness imme- 
&te, the profit of the profession is confined 
to the earliest stage, or first stages, of the 
cause ; if either the one or the other bar to 
the continuance of the cause does not present 
itself before a later period, the intermediate 
stages constitute by so much the longer line, 
with which the current of profit is co-exten- 
sive. As to the mal& fide plaintiff (bating 
the casualty of pecuniary support afforded to 
the intended victim by the casual generosity 
and ability of his friends,) the relative de- 
grees of opulence being given, the operations 
of this system of warfare may be reduced to 
certainty. That, in a siege, how long the 
power of self-defence may be expected to be 
protracted, may be known, by mefins of the 
proper data, if not to a day, at least to a 
week, is a point that seems to be sufficiently 
settled by the general opinion of the profes- 
sors of that branch of the art military. But 
in the judicial warfare, at >vhat expense a man 
perfectly honest, and completely innocent 
and irreproachable, may be either enslaved or 
ruined by a villain — any villain whatsoever, 
who happens to be in a certain degree richer 
than himself, — is a result, the certainty of 
which, under the system of policy in ques- 
tion, is not at all affected by the uncertainty 
which, to the prejudice of him who has right 
on his side, is but too well known to be at- 
tached to the operations of the law. The 
prospect o£ obtaining redress in any degree is 
deplorably uncertain : the prospect of obtain- 
ing complete redress is, with few exceptions 
indeed, altogether hopeless : the prospect of 
oppressing with impunity may be reduced, 
and every day is reduced, to a complete cer- 
tainty. 

Uttered on a judicial occasion or for a 
judiciarpurpose, spontaneous statement will, 
according to the usage of established lan- 
guage, be understood to require a different 
appellation, according as it is in the character 
of a witness or in that of a party that the 
person is understood to express himself : if 
in the character of a witness, whether extra- 
neous or self-regarding, deposition, — if, in the 
character of a party merely, and not in that 
of a witness, alleyntion. From depositions, 
the licence for mendacity has been, in gene- 
ral, taken away — to allegations, it has been, 
in general, extended; and if, in here and 
there an instance, it has at different times 
been withdrawn, the proposition by which the 
existence of it has been affirmed, continues 
Still to constitute the general rule : nor can 
the reasonableness and experienced utility of 
the exceptions be maintained by any argu- 
rp^ts, which will not with equal force evince 
the mischievousness and depravity of the ge- 
rule. 

. In the character of a witness, or of a party 
under examination in the place of a witness, 


PUNISHMENT, 299 

a man must take care what he says ; he is 
expected to confine his discourse within the 
pale of truth ; but no sooner is he freed from 
the incumbrance, than all restraints of legal 
obligation are thrown off along with it ; the 
word of command is, stand at your ease : the 
field of mendacity is thrown open to him, 
and in that field he beholds a play-ground, in 
which fancy and sinister interest are allowed 
to gambol without restraint. 

1 Depositions and allegations — depositions 
on the one side, allegations on the other — 
differ in name ; by positive institution, as 
above, they differ in effect : but, after making 
due allowance for the slight distinction in 
nature which gave rise to the difference in 
name, there is no reason why the one, more 
than the othei^ should be exempt from the 
law of truth. In both cases, the immediate 
subject of the assertion is the existence of a 
fact — a psychological fact : in both cases, it 
is the existence of the same fact ; viz. a per- 
suasion concerning the existence of some other 
fact. In the case of a deposition, where the 
evidence is strictly and purely direct, without 
mixture of circumstantial, — the fact con- 
stituting the subject of persuasion is the re- 
collection of certain perceptions entertained 
by the deponent himself, at a point of time 
more or less remote. In the case of a depo- 
sition which explicitly or implicitly involves 
a mixture of circumstantial evidence, — the 
fact constituting the subject of persuasion 
consists, pro tanto, of certain inferences drawn 
from certain perceptions, so entertained, as 
above. Where the fact which is the exter- 
nally apparent subject of the allegation, is a 
fact tlic persuasion of which never had the 
immediate perceptions of the person in ques- 
tion for its ground, — that persuasion has a 
different ground to rest upon ; but, on the 
f|irt of a veracious speaker, its existence is 
not less indisputable in this case than in the 
other : nor is the assertion of its existence 
less susceptible of mendacity in this case than 
in the other. 

A horse belonging to the defendant has 
broken into my inclosed field, and damaged 
my growing corn : deposition or allegation, 
this at any rate is an assertion on my part — 
an assertion by which the existence of a per^. 
suasion on my part (a persuasion of the past 
existence of an individual fact belonging to 
the species of factfs designated by these words) 
is expressed. If this persuasion ^as for its 
ground the recollection of a correspondent 
perception on my part — viz. the sight of the 
horse when occupied in the act of treading 
down the corn, and feeding upon it — and if, 
at the same time, by the terms by which such 
assertion is conveyed, I declare it to have had 
sucAi perception for its ground — ray asser- 
tion is of the nature of a deposition, and is 
properly susceptible of that name. If I speak 
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of the same as a fact which I look u^n 
as proved, or capable of being proved, by my 
own testimony, — although the fact which 
presented Itself to my senses was not the 
very feet so described as above, but an eviden- 
tiary fact, or assemblage of evidentiary facts 
(which on account of their supposed necessary 
connexion with that principal fact, produce 
on my part a persuasion no less satisfactory of 
its existence,) — say, for example, my having 
seen the horse running in a line leading from 
the held, and in a part of that line commen- 
cing immediately without a hedge that bounds 
the field, the hedge being broken behind, and 
footsteps tallying with those of the beast dis- 
cernible on each side of the hedge,— in this 
case my assertion is not less susceptible than 
in the former, of presenting itSelf in the cha- 
racter of ^ deposition. 

If, on the other hand, my persuasion is 
spoken of by me as not having had any such 
perception of my o wn for its ground — neither 
the perception of the principal fact itself, nor 
the perception of any physical fact operating 
on my mind — in relation to it, in the character 
of an evidentiary fact ; but the existence of 
a set of perceptions of either of the above 
descriptions on the part of a third person, 
Titius ; — then, and in such case, my asser- 
tion cannot, according to the notions and 
language of jurisprudence, bear with pro- 
priety the name of a deposition (except in so 
far as hearsay evidence is received in depo- 
sitions:) of the two names in question, it 
cannot with propriety bear any other than 
that of an allegation : the deposition, if there 
be any, must be the work of Titius. But 
whether the assertion, by which the existence 
of the principal fact in question is pronounced 
— the feet on \Vhich I ground my claim of sa- 
tisfection — the fact which, with reference 
to my title to such satisfaction, I rely on, in 
the character of an investitive or collative 
event — whether such my assertion be of the 
nature oi a deposition, or ili the nature of a 
bare allegation, it is equally expressive of a 
persuasion : and the declaration of the exist- 
ence of that persuasion is equally susceptible 
of truth and falsehood — of veracity, menda- 
city, and temerity ; and the fact of such men- 
dacity or temerity, where it exists (though 
it be an internal psychological fact, the seat 
of which is in my mind) is, like so many other 
facts of that same nature, eiJUally susceptible 
of proof — of proof of a texture strong enough 
to afford a ground for the burthen of satis- 
faction, or for the burthen of punishment. 

^ declaration assertive of such persuasion, 
and that (in case of its being knowingly false) 
on pain as for mendacity, may therefore with 
equal propriety be insisted on in the case of 
a party, as in the case of an extraneous wit- 
ness.^ 

There remains, as capable of being included 


in the allegatipn, the point of law — the pi^ 
position expressive of a mt^*8 persuasion in 
regard to the state and condition of the 
so fer as respects the subject-matter of hi« 
claim. 

The reality of the distinction between men- 
dacity and temerity, and the necessity of pre- 
serving it (viz. for the sake of avoiding the 
rniscliief of applying excessive punishment on 
one hand, or giving impunity to delinquency 
on the other) have been already brought to 
view. Of the two points — the point of fact 
and the point of law — the latter is the one 
in relation to which temerity (in contradis- 
tinction to mendacity) is most apt to be the 
accompaniment of erroneous assertion. In 
regard to matter of fact, persuasion may be 
the mere copy of perception, the simple result 
of recollection : in regard to matter of law^ 
it can never tie produced without the aid of 
judgment and inference. 

In a general view, the uncertainty of the 
law is a quality, unhappily, but too strongly 
stamped upon it, even in those countries in 
which the mischief is least flagrant : and upon 
a view thus general and indiscriminating, it 
may naturally enough seem a harsh arrange- 
ment to lix upon an alleged persuasion (how 
erroneous and groundless soever) the impu- 
tation of mendacity, or even of temerity : at 
least, if followed up by inflictions of a penal 
or otherwise burthensome nature, in practice. 

Unquestionably, the points in^ which the 
aspect of the law may appear uncertain, and 
that even to the most penetrating eyes, are 
in every system of cstabhshed law but too 
numerous ; but this partial uncertainty does 
not hinder but that, in respect of the sub- 
ject-matter of this or that individual suit, the 
state of the law may have been much toe 
clear to admit of any possibility, psycholo- 
cally speaking, of its having been mistaken. 
No man who, upon a monn iit’s search direct- 
ed to that view, will not meet with objects 
of property in plenty, to which he will be 
satisfied that, at the existing point of time, 
be it what it may, he cannot, under the ex- 
isting state of the law of his country, be it 
what it will, possess the least shadow of a 
claim ; insomuch, that if, in relation to any 
such object, he were upon oath to declare, on 
his own part, the existence of a persuasion 
pronouncing that object to be included by 
law in the mass of his property, such declara- 
tion could not but in his own mind be accom- 
panied with a consciousness of the guilt 
perjury. Well then, let him, for the purpose 
of the argument, fix upon any one or more, of 
all that infinite variety of objects j let him, 
if be pleases, include in the list tfic contents 
of the firmament and the host of heayen. K 
the commencement of a suit at law, fof t% 
recovery of an object of property, , be undeirr 
stood as ini^olving a declaration of a mah^S 
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a to that object as given him by the 
ffispensa^ons of existing law ; a declaration 
to that effect, under most, if not all, systems 
of ’established law, may, in relation to any 
such object, or number of such objects, be 
uttered by any man that pleases, without ex- 
posing himself to any sort of punishment, — 
or to any worse consequences than what 
would ensue from the disallowance of a claim, 
of the legality of which, a man of the soundest 
judgment and most intimate acquaintance 
with the state of the existing body of the 
laws, might, with ever so clear a- sincerity, 
declare himself persuaded. 

falsehood — false declaration of opinion, 
accompanied with mendacity ; error, declara- 
tion.of an opinion really entertained but er- 
roneous, accompanied with temerity; error, 
declaration of an opinion really entertained 
but erroneous, unaccompanied with temerity : 
such, in regard to the siubject in question, 
are the broad lines pf difference. Of these 
different states and aspects of the mind, there 
is not one that is not frequently, the two first 
but too frequently, exemplified in practice. 
Of these several facts, all of them of a psy- 
chological nature, there is not any one, of 
which those to whom it belongs to judge of 
legal facts, arC^notas competent judges — as 
capable of framing a well and suffciently 
grounded judgment, as of any other fact be- 
longing to the class of psychological facts. 
Even of mtndacity, of perjury, in these cases, 
the existence, as already shown, is hy no 
means incapable of being pronounced, and on 
perfectly sufficient grounds. If even of per- 
jury, much more of temerity ; of which — in- 
asmuch as (considered in tlie character of a 
species of delinquency^ the number of de- 
grees and shades of which it is susceptible is 
infinite, reckoning from perjury down to ab- 
solutely blameless error, — so accordingly 
may be the corresponding shades and degrees 
of punishment. - 

In the case of theft, no man is ever con- 
victed of that crime, unless the judge (in 
English law, the jury) be as fully satisfied 
in regard to his persuasion concerning the 
question of law, as, in case of a conviction of 
perjury, they are in regard to his persuasion 
concerning the matter of fact. Let it be ever 
go clear, that the thing supposed to be stolen 
has been taken by him ; still, if there appear 
to be any degree of probability, how slight 
poeyer, that he regarded it as being his own 
by law, he is no more convicted of theft than 
if he had never meddled with it. ^ 

' Suppose it a case in which the smtor has no 
professional adviser (for in no country is the 
case ^bsfohitely without example Q it is upon 
l^ieisuitor, and upon him alone tnat, in the 
c&e of the offence in question, whether it be 
b^erity or mendacity, the imputation must 


PUNISHMENT. 30i 

attach ; together with whatever penal or otlier 
burthensome consequences may nave been an- 
nexed to it. But if, in the case of an indi- 
vidual taken at large, — an individual taken 
from the most numerous, which are neces- 
sarily the least informed, ranks in life, — error 
thus accompanied, may, without oppression 
or injustice, be taken as a ground for punish- 
ment ; much more may it in the case of a 
man by whom the sort of knowledge in ques- 
tion is professed, and whose title to the re- 
muneration he receives, is grounded on the 
possession he professes to have of that know- 
ledge. So far as facts are concerned, it may 
have happened to him to be deceived by his 
client : though, in regard to any declarations 
made by him on that subject, even on that 
occasion recur| the question as betw'cen men- 
dacity, temerity, and blamele^ mispersua- 
sion. But, so far as the question of law is 
concerned, the blame (if any blame there 
be) must press upon him, in full and undimi- 
nished force : and as to the difference between 
fact and law, if there he any occasions or pur- 
poses for which it is determinable, this is 
one of them. In the case of the ignorant, 
the irreproachably ignorant, day-labourer or 
mechanic, to whom any tolerably adequate 
acijiiaintancc of the law has been rendered 
impossible — ignorance (according to a maxim 
generally maintained and acted upon by those 
hy whom the impossibility of knowledge has 
been created) is no excuse : shall it in their 
favour alone be an excuse, who profess, and 
who ill so peculiarly abundant a degree are 
paid for professing, peculiar, and even exclu- 
sive science ? 

The surgeon, or even the farrier, who does 
injury to his patient, for want of the scientific 
skill, the possession of which he undertakes 
for (though it be but by the assumption of 
that professional name,) is, for compensation 
to the party injured, taxed by them without 
scruple ; and not without reason, even though 
it be without the least suspicion of his having 
intended injury. The man of law, — although 
on his part the intention, the consciousness 
of injury, be out of doubt, — shall he alone 
be exempt from that responsibility which 
his own arrangements has been made to at- 
tach upon comparative innocence ? 

The more clearly the question of law, with 
all declarations of opinion respecting it, is 
separated from t|je question of fact, with the 
correspondmg declarations, the easier of counse 
will it be, in the station of the judge, to de- 
termine as between mendacity, temerity, and 
blameless error, and to act accordingly. Turn 
to established systems, we shall seethe two 
questions lumped together, not to say con- 
founded, one and the same expression j 
and punishment, as for peijiiry, attached to 
mendacity — to mendacity, and on whose part ? 
— on the part of the suitor, and him only; 
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nojt in any ease on tbe part of his professional 
advisor, man of law. 

So much for the rules themselves, and the 
reasons on which they are grounded. In the 
remaining sections of this chapter, the light 
of exemplification will be thrown upon them, 
by the instances in which they have failed 
of receiving due observance from established 
practice. All-comprehensive in their extent, 
the practical importance of them will be found 
proportionable. 

§ 3. Defects of Jtoman law, in regard to the 

punishment of testimonial falsehood. 

Under the ancient Roman law (if Hei- 
neccius’s account of it is to depended upon,) 
falsehood, mendacious falsehood, — though 
punished on a variety of extta-judicial occa- 
sions, mostly bringing it under the denomina- 
tion of fraud, — yet, when committed on a 
judicial occasion, in the shape of mendacious 
testimony, was in general exempt from all 
legal punishment. One exception is noted, 
and but one : viz. when, being in the shape 
of criminative perjury, it had the effect of 
murder : in this case, it was, ^vith a consis- 
tency not yet attained by English law, pu- 
nished as murder: murder thus committed 
by the tongue, was punished as it would have 
been if committed with any other instrument. 

In other cases, caluihny appears to have 
been treated on the footing of a punishable 
offence ; and punished as such, sometimes 
with pecuniary punishment, at other times 
with the complex and heterogeneous punish- 
ment expressed by the name of infamy.'* By 
calumny, appears to have been meant false 
testimony, when given on the criminative 
side. Committed on the exculpative side in 
penal cases, and on either side in cases not 
penal, mendacity would hardly be understood 
to come under the name of calumny : in those 
cases, therefore, it should seem, no punish- 
ment would attach to it. 

As to perjury ; in the ^ordinary course of 
judicial testimony, and on the part of an ex- 
traneous witness, it could not be committed: 
— why ? because, in that case, the act of de- 
position was not accompanied by the cere- 
mony of an oath : by that ceremony by which 
mendacity is converted into perjury. The 
only cases in which the ceremony of an oath 
was employed in judicature, were those in 
which the witness was a celf-regarding wit- 
ness — the testimony was of the self-regard- 
ing kind : and then, to complete the absurdity, 
it was rendered incontrovertible and conclu- 
sive.! 

Once upon a time, indeed, it is said that a 
gMig of false witnesses were thro^vn from the 
ll^peianrock : to judge from what is said of 

5 Halifax, p. 104. 

+ Vide infra, Chapter VI, Section 5. 


them, one must suppose that, in some way pf 
other, they had entitled themselves to the 
name of perjurers. Be this as it may, the 
misadventure seems to belong to the head of 
casualties at large, rather than to that of le- 
gal executions : it is noticed, by a collector 
of anecdotes, as a thing that had taken place ; 
not by a legislator, as a thing that, according 
to the determination of him, the legislator, 
was in future to take place. 

Till the Roman empire was far gone m its 
decline, — that justice should have truth ra- 
ther than falsehood for its foundation, was a 
point not thought worth providing for; always 
excepting the narrow cases above described, 
in which falsehood, being preceded by an oath^ 
as well as accompanied by mendacity, received 
the name of perjury. By the joint tenants 
of the Roman empire, Arcadius and Honorius, 
perjurers, we are told, were threatened with 
infamy : but if it had been made possible for 
us to know whether any, and what, false wit- 
nesses, were on this occasion included under 
the name of perjurers, or what was meant 
by threatening ; i. e. Whether the legislator 
actually made a law to such effect, or only 
threatened to make one ; or what sort of a 
punishment the infamy was that the delin- 
quents in question were threatened with; 
neither would the law have been Roman law, 
nor Heincccius the expositor of it. 

Perjury itself (whatever was meant by per- 
jury) does not seem to have been treated as a 
punishable crime, except in the ptirticular case 
where, the avenging deity being the genius of 
the emperor (whatever was meant by the 
genius of the emperor,) perjury, in this case, 
was consequently a species of high treason, 
or rather a sort of compound of high treason 
and blasphemy, and consequently could not 
be too severely punished. Not applying in 
general to testimonial, commonly called as- 
sertory oaths, its application must have been 
confined for the most part to promissory 
oaths. 

Quitting the masters, we must now apply 
to the scholars : on this, as on other occasions, 
let us apply to the head scholars in prefer- 
ence: to the French, as being the most en- 
lightened as well as the most numerous nation 
of continental Europe. 

Among these modern Romanists, at any 
rate, mendacity, in so far as it has happened to 
have been previously converted into pequry^ 
has been punished under that name.f 

By these scholars too, as by their masters, 
homicide committed by means of perjury* has 
been punished as homicide.] 

Looking at the established course of pro* 
cedure, under the old French law ; on the 

t Code Pdhal, p. 160 — vir. by itnprisonmeail:, 
with forced labour, on hoard the ^UeySk 
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of the snitora, as such, Ihbehood seems 
lo be altogether without a check. No affi- 
davits, as in English judicature, to establish 
facts for the purpose of introductory or inter- 
locutory decisions. In respect of facts# to he 
established as grounds for the detinitive de- 
cision, the parties, though interrogated as 
witnesses, are interrogated upon oath ; con- 
sequently, in case of proved mendacity, pu- 
nishable as for perjury. But in respect of 
assertions made for the purpose of laying a 
foundation for this or that step, or train of 
steps, in the track of 'procedure ; ransacking 
for this purpose a quarto volume of 8(34 closely- 
printed pages,* I can see no trace of impend- 
ing punishment. No oath required or received ; 
every allegation wears the form of a simple 
affirmation ; and cases are mentioned, and 
■that to an undefined extent, in which, though 
the fact be within the cognizance of the party, 
the affirmation may be made by proxy, the 
attorney speaking for his^olient.f 

In an argument of Linguet’s, on the con- 
tested marriage of the Vicomte de Bombillcs, 
there is a passage which exhibits a faithful 
enough picture ot a cause, as carried on at 
that time, under the technical system of llo- 
mano-Gallic procedure.! “ En raisoniiant, 
en denaturant, en falsifiant ainsi les choses, 
les mots, et les ecrits, on reussit a remplir un 
Plaidoyer ou un Memoire : . . . mais le public 
instruit fait justice.” 

Where a party is exposed to no punishment, 
in case of Inwidacity, — is never subjected to 
the obligation of giving a word of answer to 
any question put to him by the adverse party, 
in the presence of the judge, — has, upon the 
terras of uttering a lie to this or that effect, 
a right to continue the series of delays and 
expenses in one court, or to commence a fresh 
series in another ; if, under such a system, a 
man, conscious of being in the wrong, suffers 
the day on which a definitive decision can be 
pronounced to arrive, he may seek the cause 
of his defeat in his own ignorance or indo- 
lence, rather than in any obstacle opposed to 
his success, by the discernment, and zeal or 
activity, of the legislator or the judge. 

In most established systems of law, the 
triple distinction, between delinquency ac- 
companied with self-criminative conscious- 
ness, delinquency accompanied with temerity, 
and delinquency clear from both these accom- 
paniments — and therefore free from moral 
blame, has obtained more or less notice. 
On the other hand, in no established system 
have these important distinctions been clearly 
conceived Mid expressed in words, nor there- 
fore applied with any uniformity in practice. 

The distinction is in itself applicable, with 
few or no exceptions, and^with equal pro- 
<|^riety, to all manner of offences ; but it is 

* Ravaut, Proc^ure Civile du Palais.* 
Paris, 1788. t Ibid. p. 66. 

t Lipgfiet’s Plaidoyers, tom vi. p. 404. 
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only in here and there a scattered instaifse 
that any such application has been made of 
it. 

To testimonial falsehood it is applicable, 
with as much propriety as to delinquency in 
any other shape. But, that in established 
practice any such application has been made 
of it, appears by no means probable. 

In the Roman law, though self- criminative 
consciousness has been no otherwise indicated 
than by the inexpressive and inapposite ap- 
pclatives of dolus and mala fidcs, the distinc- 
tion is not unfrequently, how far soever from 
uniformly, brought to view. Accordingly, 
where dolus or mala Jides is considered as not 
proved, the absence of it is not always con- 
sidered as exempting a delinquent completely 
from all punishment : oulpa, sometimes styled 
temerity, is, in certain cases, understood to 
create likewise a demand for punishmerit, in 
effect at least, if not in name ; though to an 
inferior amount. 

To the case of testimonial falsehood, in- 
deed, the distinction could scarcely have 
extended. If testimonial falsehood were con- 
verted by the previous ceremony of an oath 
into perjury, it was matter of doubt whether 
among the Romans it was considered as ge- 
nerally punishable, under that name at least, 
even in the most attrocious cases. || 

On this head the modern Romanists have 
gone far and usefully beyond their guides, the 
Romans. By the latter, the distinction be- 
tween dolus and culpa appears to have 
scarcely gone beyond the case of misbeha- 
viour relative to contracts, § with or without 
the addition of that of homicide.^ By the 
former, it seems to have received a pretty 
general application to the higher ranks of 
offences. 

§ 4. Defects of English law^ in regard to the 
punishment of testimonial falsehood. 

The first great defect of the English law, 
in regard to the punishment of judicial false- 
hood, is the absolute want even of anything 
like an approach to a graduated scale of p^- 
nishments. 

Mendacity, when punished at all, being 
punished not as mendacity, but as peijury ; 
the profanation of the ceremony being regard- 
ed as constituting the principal part, if not 
the vvhole, of the guilt ; — that profanation 
being the same, •whatever be the occasion on 
which, or the purpose for which, the crime « 
perpetrated, or whatever be its effects whet 
perpetrated, — no distinction is mftde in the 
punishment. 

, Common sense dictates, that, if there be 8 
ffifference in guilt, and a difference in the de- 
mand for punishment, as between him whe 
astaults a man with intent to kiU, and him 

IJ Hein. a4 Pan. P, ili. § 31. 

1 § Ib. i. 473 — ii. 66, 8? - iii. 1 14 

I f Ib. vii. 200. 
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who assaults with only the intent of inflicting 
a flight bodily pain, there is at least an equal 
diflference in guilt — an equal difference in the 
demand for punishment, as between the man 
who gives false testimony for the purpose of 
taking away the life of an innocent person, 
and the man who performs the same act for 
the purpose of subjecting him to a penalty of 
five shillings. 

Among the Romanists, as has been already 
observed, murder, when thus perpetrated by 
the tongue, was treated nearly as if the same 
crime had been committed by means of any 
other instrument. 

In English judicature ; as, in the case of a 
poor delinquent, there was nothing to be got 
for the king by punishing the offence, — no 
knife value sixpence, or s\y)rd value six 
shillings, to be forfeited ; no murder could in 
this case be discerned. In latter times, propo- 
sitions have been started for treating murder 
as murder, when committed by these means : 
but the difficulty of saying what forfeitable 
commodity a man could on any such occasion 
be said to have been holding in his right hand, 
threw out the innovation, and there the mat- 
ter rests.* 

But this is not all : in English law no dis- 
tinction is made between two offences gene- 
rally so widely different in point of enormity, 
as felsehood through mendacity, and falsehood 
through temerity. 

In English jurisprudence, the confusion of 
men’s ct)nceptions on this subject is evidenced 
and perpetuated by the inappositeness of their 
language. For the dolus of the Romanists, 
they have sometimes malice^ sometimes mala 
Jides : for the culpa of the Romanists they 
have nothing at all. Malice accordingly means, 
in some cases, existence of the self-crimina- 
tive consciousness : but it means a hundred 
things besides. The short account of the mat-* 
ter is, that, when men of law talk of malice^ 
they do not know what they mean : this, 
though so short an account differs little, if 
anything, from the true one. For discovering 
what they mean, there is one course to be 
taken, and but one ; and that is, to observe 
the treatment they give to a delinquent, to 
whose conduct this feature is ascribed. Ma- 
lice is either express or implied. With this 
distinction at command, if a fancy happens to 
take you to punish a man as for malice^ it is 
impossible for you to be under any difficulty. 
Wlmtever you happen to mean by malice, if 
you can prove it, you prove it : if you can- 
not prove it, you imply it. 

But, though the distinction is neither con- 
ceived by them, nor expressed, — though, for 
wjqrt of being clearly understood, it is unex- 
preased, and, for want of being expressed, it 
ia. no^ understood, — - it cannot be said t^be 
rffd^ther unfelt : accordingly, so far as ms- 

• Trials — Elizabeth Canning’s triaL 
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cretion in judicature extends, the distincti^, 
in both its branches, may not unreasonably be 
expected to be seen applied in practice. In 
general, a man whose delinquency is altoge- 
ther pure from temerity, as well as self-cri- 
minative consciousness, will not, in every 
instance, be so hardly dealt with — under or 
not under the name of punishment, — as a 
man in whose instance delinquency is accom- 
panied with that cause of blame. A man whose 
delinquency is characterized by temerity,' and 
nothing worse, will not be punished with so 
much severity as the delinquent whose con- 
duct shows that a full view of the several cir- 
cumstances, on which the criminality of the 
act depends, was all the time before his eyes. 

In homicide, for example ; although a law- 
yer, bewildered as well as tied up by prece- 
dents, will imply malice, where, in the sense 
annexed by eve'rbody to the word malice, nei- 
ther he nor anybody else sees any such thing , 
although, in support of that implication, he 
will he urgent with a ^jairy to convict as for 
murder a man who, through temerity, with- 
out either self-eiiminative consciousness oi 
ordinary malice, has committed an act of ho; 
micide; yet in another place, another lawyer, 
or perlinps the same, will betake himself to 
the fountain of mercy, and substitute, in such 
a case, to the punishment insisted on by com- 
mon law, a punishment suggested by comrc’jn 
humanity, with the support of common sense. 

In regard to the offence of testimonial false- 
hood, scarce any, even the ohsvul'est, notion 
of the distinction in question (I mean, so far 
as temerity is concerned) appears, as yet, to 
have found its way -into English jurispru- 
dence. In a case of temerity, a man must 
either be punish(*d as in a case of self-cjirni- 
native consciousness, or go unpunished. False- 
hood — falsehood committed in giving testi- 
mony — is either perjury, and punishable as 
such, or remains wthout punishment, because 
it remains without a name; f and hyperjury is 
understood (how inadequately and improperly 
soever expressed) falsehood not only preceded 
by the ceremony of an oath, but accompanied, 
in the mind of the delinquent, withjhe self- 
criminative consciousness so often spoken of. 

In the case of Elizabeth Canning, a girl 
under age, who, in 1754, was convicted of 
perjury at the Old Bailey, for that, on hfer 
disappearance from home for about four weeka, 
she had swwn to her having been confined 
during that time, and robbed, in a house of 
ill fame, by the mistress Mary Wells, and a 

•f- Except the case of a Quaker, wjliich applies 
not to this purpose. [By 6 & 6 Wi IV. c. 
which abolished oaths in certain cases ^see Note, 
Vol. V. j). 198,) Justices are prohibited froip 
taking afndavits^on oath, except where they ate 
authorised by act of Parliament; but they 
receive declarations, and making su^ do* 
claration falsely is a misdemeanourlj .Ed, qf 
this Vcilectioiu 
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gipsy womari) then a lodger in the house ; on 
which evidence of her's, Wells and the gipsy 
had been capitally convicted ; — a majority of 
the jury, as well as a bare majority of the 
judges, had regarded the narrative as false tn 
toto, having for its object the saving herself 
from the impulatioii of a voluntary residence 
in company, by which, if known, her character 
would have been destroyed. This conse- 
quently was, in their eyes, a case of self-cri- 
minative consciousness. But, to a part of 
the jury, it appeared that the story was false 
in circumstance only ; and that the faKit \ 
was accompanied with notliiiig worse than 
temerity, not self-criminative consciousness. 
That she had becJi incorrect in her sttite- 
ments, could not ^ be doubted by any one; 
since in a vari(‘ty of circumstances it was not 
only contradicted by ext i ancons witnesses, 
but inconsistent and self-contradictory. Te- 
merity on this account — want of the atten- 
tion which might have been i>estowed, and 
which, had it been bestow'ed, would Inive 
saved her from the statnig of so many parti- 
culars, of the fahity of whicl) tliere <‘ould be 
no doubt — could not hut ])e imputed to her 
by everybody ; since, on tlu' occ.ision on which 
they wu^re uttered, the lives o( (he persons 
actually convicted on hoi ti'stiinoiiy wito at 
stake. But of her consciousness of the fal- 
sity of her owm statements (it appears) they 
were not persuaded: at least as to any of the 
circumstances essential to the conviction of 
the person!? cfmvicted on lior evidence. Witli 
this exception, they w'erc satistied of lier hav- 
ing committed ; and on that account 

had joined in the verdict convicting her of 
the crime so denominated. But, in their con- 
ception, the perjury was not wiUul and cor- 
rupt : the wdsh declared by them, accordingly, 
had been, that, in tlie iiistriimeiit attesting, 
the words expressive of that imputation sliould 
be omitted. 

In the words iviljul and corrupf, we may 
observe an endeavour to express a circuin- 
stance, wliicb, at the time when the locution 
was first hit upon, the progress of intelligence 
had not qualified men to exiin'ss by clear and 
apposite words. By tlie w ord uniful, a psy- 
chological fact, the seat of Avhich is in the 
understanding, was referred to the will : wilful 
the assertion could not but be, unless uttered 
by the perjurer in a state of delirium, or in 
his sleep. The circumstance meant to be 
expressed by the word wilful was, that the 
perjurer, at the time of his uttering the 
assertion in question, was persuaded-— was 
conscious — of its falsity — of its want of 
conformity to the truth. The word corrupt 
is a term intensely but vaguely dyslogistic : 
what it does express, though still in a vague 
manner, is the quantity, — what it endea- 
vours, though unsuccessfully, to express, is 
the quality, — of the blame. 

Vot. VI. 


In fins case we may observe an occurrence, 
the excmplitication of which is not unfrequent 
in Engli^h judicature : the probity and unso- 
phisticated good sense of the occasional j udges 
(or jury,) coming forward with a request, 
which the scientific intelligence of their pro- 
fessional instructors docs not enable them to 
comply with. We are not satistied of the 
existence of self-erimiiiativc coiiseiou'^ness ; 
we are satistied of the (wistenre of temerity : 
what w’C wi‘‘h is, to give such a verdict as 
shall subject the defendant to the {iiinishment 
adjqitedto that inferior degree of delinquency, 
but not to the superior. Such was, in sub- 
stance, the language of these eonseientious 
jurymen. But the established language and 
piactice of the law w as not such as to enable 
tin* keepers oflhe iilJirina justitUc to satisfy 
so reasoiial)le a demand, 'fhey were forced 
to h*ave it imsatislu'd ; they had no such 
articles in tbeir w.irehouse. If you want law 
for wiKul ami corrupt i)eiiury, there it is for 
yon : as to pi'rjury that, is not wilful ami cor- 
lupt, there is no siicli thing — no such thing 
tliat we know of. Wilful and corrupt per- 
jury is, theretore, what) on must convict the 
detendant of, or el.se acquit her altogether. 

In tin* practice of English law (with hut a 
single exception) if any punishment be an- 
nexed to tin* practice of niendaeity, tlie sanc- 
tion of an oath is employed, as a inodimn of 
connexion, to attach the [lunishmeiit to the 
olfem'e. Mendacity, when the sanction of 
an oath has been employed as an instrument 
to hind the conscience of the individual to an 
adherenee to the opposite virtue, is termed 
perjury. Perjury, aeeordingly, in these cases, 
not mendacity, is the denomination given to 
the otfence : insomuch that mendacity, if it 
fall not W'itliin the ease of perjury — if it be 
not punishable as perjury, — is not punish- 
able at all. 

The single exccfition, spoken of above, is 
constituted by tlie case of examination taken 
by the House of Commons, or a committee 
of the House. 

Not that, in that legislative tribunal, truth 
is of less importance than in a cause about 
the value of a pot of beer, or a packet of pins. 
But the helplessness, in this respect, of the 
most olficient of the three branches of legisla- 
ture is a great point of constitutional law : 
and (according to common intendment,) in 
the constitiitiona?brancli beyond every other, 
it belongs to utility to give way to usage. 

Nor yet is niendaeity, on these occasions, 
altogether exempt from punishment. It is 
called a contempt ; and, as such, is punish- 
able with imprisonment ; to which, by means 
of fees exacted by the house for the benefit 
of the jailor, is added pecuniary punishment. 
With imprisonment — but mark the conse- 
quence, The imprisonment being limited in 
its duration by that of the tribunal w'hich in- 
U 
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flicts it, and the maximum of the latter being: 
seven years, the longer it has sitten, the 
weaker it has become, in this point, not to 
mention others. On the one hand, the utility 
of the law depends on the goodness of the 
information on which it has been grounded ; 
on the other hand, the most eilicicnt of the 
three branches of the legislature is less and 
less adequate to the task of procuring good 
information, the longer it lives, till at last it 
finishes its career in downright impotence. 

Rabelais, living in a distant province, and 
wanting to sec Paiis, forged a quantity of real 
evidence calculated to fjnow upon liiin the 
suspicion of a state dime, and, upon the 
strength of it, travelled at free cost. On a 
favourable conjuncture, the trick might not 
be altogether incufiahle of be'nig done into 
English, by a political adventurer, richer in 
boldness than in the gifts of fortune. Toumrds 
the conclusion of a parliament, ho commits a 
contempt, and is committed to the custody 
of the Serjeant at arms. Wlmt is the serjeant 
to do with him? To starve him is for bidden, 
not only by the law of humanity, but by the 
law against murder, lie lodges and boards 
him : and, no sooner is the parliament dis- 
solved, than out walks the delinquent, and 
with him all prospect of fees. 

The English procedure, in almost every 
branch of it, affords but too many examples, 
in which mendacity, not being stamped with 
the name of perjury, remains altogether un- 
punishable, and secures to the offender, in this 
respect, the fruit of bis offence. 

1. In the penal branch of procedure, — in 
the present state of it, — the encouragement 
given in this way to mendacify bears but a 
small proportion to that which we shall see 
dealt out with so profuse a hand in the non- 
penal branch. 

The only instance in the penal branch, in 
which an encouragement is given in this 
way to mendacity, and that encouragement 
productive in a (Hreet way ot conseciucnces 
immediately prejuflicial to justice, — is the 
practice which has obtained in capital cases 
and cases next to capital, of dissuading a 
guilty defendant from the confession he de- 
clares himself ready to make, and in a manner 
forcing him to substitute, in pre-appoiuted 
language, what is called the plea of not guilty, 
that is, a false and mendacious avcrnicnt of 
his not being guilty, in the room of it. If, 
in this case, the extraneous evidence exliibited 
on the other side fails of eoining up to the 
description of that allotment, which, accord- 
ing to the established rules of evidence, is 
necessary to conviction, — so often as any such 
fiulure takes place, so often docs a guilty 
defendant escape, — so often is the escape at- 
tended with a failure of justice. If the evi- 
dence be sufficient, and conviction takes place 
accordingly, even then the satisfaction of the 


judge and of the public fails of being so com- 
plete as it would be if the disposition on the 
part of the defciulant to speak truth had not 
been checked, by iho^e whose duty, at least 
in the moral view of the word, it was to cul- 
tivate it. 

Evidence of infeiior quality is in this case 
received alone, to the exclusion of evidence 
of a superior quality — of a nature w hich can- 
not fail of being more satisfactory to every 
mind to wliich it ever comes to he presented. 
The mendacity thus bespoken, and in a man- 
ner coinmaudcd, from the highest ground,^ on 
pretence of a regard to justice or humanity, 
but in reality for the purpose of gaining an 
unmerited popularity at the expense of jus- 
tice, IS sometimes fatal, aiid in no case of any 
use, to justice, 

CompartMl, however, with the state of 
things in this res[)ect as it stood till little 
above a century ago, the abuse thus noted is 
a prodigious improvement. A century has 
scarce elapsed since the practice was abolished, 
according to which, in a capital case, the wit- 
nesses for the defendant were examined with- 
out oath, and thence (in case of mendacity,) 
without being exposed to punishment.* The 
practice thus a])olishcd was, in both points 
of view, pernicious: favourable in the highest 
degree to guilt, by leaving the door wide 
open to mendacious evidence on that side : 
unfivourahle to innocence, by depriving vera- 
<*ioiis witiuisses of wliatever share ot confi- 
dence it is in the power of the vaUction of an 
oath, in these circiimstniuvs, to inspire. 

Tlie iiHtances in which mendacity is forced 
upon the pen of the other party (the plaintiff 
or prosecutor,) by those who, to the more 
e'^pecial duly, add the exclusive power, of 
cheiishing and enforcing on all occasions the 
opposite virtue ; — these examples, unhappily 
but too numerous, of corruption issuing in 
torrents from above*, will be apt on this oc» 
c-asion to pre*^eut themselves to a discerning 
mind.f But the mischief, great as it is, b^e- 
lorigs not to this place. If, by the contempt 
of veracity and the fondness for mendacity 
thus displayed, the morals of the profession, 
and (through that commanding channel) the 
morals of the community, are tainted in the 
most vital part ; the interests, however, of 
justice, receive not in this way any imme- 
diate prejudice : for, so far as the law in fa- 
vour of mendacity is complied with, neither 
plaintiff nor defendant, neither innocent nor 
guilty, arc in any respect the better for it. 
If, indeed, in any respect, compli ance on the 

• Hawk. iv. 440, 1 Ann. c. 9. § 3. 

Ex. gr. Cases in which facts that are either 
false or unascertainable are required to be averred 
in indictments, on pain of nullity ; that the crime 
was committed at tne instigation of the devil, 
tliat the instrument employed in the commission 
of it was of such or such a determinate value, 
&c. &C. 



Ch. V.] SECURITIES — 

part of the plaintiff is deficient, a flaw is 
thereby produced, through whicli the defen- 
dant, if guilty, makes his escape. But the 
source from wlience the advaivtap given to 
the defendant in this case is derived, is not 
the commission of mendacity on that side, 
but the omission of it on the other. 

2. In non-penal procedure — in both branches 
of it, the common law and the equity branch, 
it will now be seen in what abundance in- 
vitation is held out to nu-ndacity on the part 
of the litigants on l>oth sides, and in what 
abundancy of produce the fruit thus culti- 
vated may naturally be expected. 

In the common-law branch, the regular 
course, in the shape in winch it, is pursued at 
present, can scarcely in the minds ot those 
who planned it, have bad any other view. If, 
at the outset of every cause, the parties, in 
the presence of each other, and each ot them 
interrogated by the other, were to produce 
at once the whole budget oV tludr allegations, 
and their suspicions, hs well as their demands, 
and that under the sanetion of an oath : men- 
dacity would not be hazarded by a man, in 
the station of a party, any more than in that 
of a witness. But the tundainental alh*ga- 
tion, or body of allegation^, termed the de- 
claration^ is made without any sindi check. 
This declaration gives coimiu'iiei'meiit to the 
cause — operates as an introduction to the 
several steps and instruments that follow it. 
A man mav be completely eoiiscious of tlie 
badness of Ins* own cause ; he may be con- 
scious that tlie facts alleged or assumed by 
himself are not true ; ho may be conscious 
that facts, such as, if proved on the part ot 
the defendant, xvould defeat his (tlie plain- 
tiff’s) claim, did really exist; whether the 
defendent be supposed to be in a condition, 
or not in a condition, to bring proof of them. 
Ill any of these ways lie may be lully conscious 
of the falsity of bis averments, and yet M’ith- 
uot being deterred from making them : tlie^c 
being among the occasions on which falsehood 
has received a licence to come forward and 
effect its purposes. As to costs of suit — 
besides that this species of partial satistaction 
is not in English proceduic afiplicd, with any- 
thing like consistency or uniformity, to the 
cases that call for it, — the inadequacy of it 
to the purpose in hand will be hereafter 
brought to view. 

The whole system of what is called special 
pleading, is an edifice erei^ted upon tlie cor- 
rupt foundation j ust described. The counter- 
allegations, — such reciprocal ones as the 
nature of the case admits of — these pleadings 
(as they are called) — instead of being ex- 
tracted from the parties speaking vioa voce, 
and face to face, under the authority and in 
tie presence of the judge, — are kept back 
to be exhibited in writing, in a protracted 
succession, at distant intervals ; and, be they 
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ever so mendacious, no other punishment at- 
taches upon the mendacity but the inadequate 
and irregularly applied punishment of costs. 

In no respect whatever is direct justice be- 
nefited by this practice : collateral injustice, 
in its triple shape of vexation, expense, and 
delay, is produced by it in abundance. 

The commencement as well as fliial cause 
of it — the origin ot it in hot h senses — is dis- 
tinctly before our view. We know of a time 
in which the abuse had no existence. Like 
libelling and forgery, it has grown out of the 
art of writing. But forgery condLicts men to 
the gallows, special pleading to the bench. 

In sunmiary |)roee(lnre it is unknowa : as 
liappily and conqdctely so, as in the domestic 
procedure — which, in forensic ju’actice, serves 
as a model for sfimmar) proeedun*, — and from 
whieh the regular mode may be considered as 
being for the most part a causeless deviation. 

On a varit'ty of oecusions it is excluded : the 
general issue is allowed to be pleaded: and 
the party to whom sudi permission is given, 
is the dcfend.mt, — the party whose interest 
on each such occasion insures his availing him- 
self of it. The propriety of such exclusion 
is, in (licse several instance’s, uiniuestioned 
and unquestionable: but on no one of these 
occasions can it be justitied, but by reasons 
which vvitli ccjual cogency prove the propriety 
I of the exc'^usion — the impropriety of this 
mode of procedure’ — iii the several instances 
in which it continues to be cmjdoyed. 

Common law, the old original law of the 
country — common law, though “ the perfec- 
tion ot rc’ason,” was liere and there a little 
scanty, ;uid here and (here a little harsh. Un- 
der the name’ of equilij, a new and smoother 
kind of law lias been liatf imported, half ma- 
nufactured, to fill it up and smooth it. 

In comnion-law procedure, for the benefit 
of tlie lawyer, mendacity on the part of the 
suitor enjoys (as has been seen) an almost 
unbounded licence. If falsehood is, by those 
whose duty slioulfl naturally have been to 
suppress it, c^onnived at and rendc’red profit- 
able, and in that way encouraged ; if such 
c’licouragcinent be a mode of subornation ; at 
that mode, however, it stops: understand, at 
common law. 

Would you sec it in a stronger and more 
eflicieiit mode, you must look to equity. It is 
there that the apparatus of subornation is 
complete : it is tlA’re that the effect of it is 
altogether irresistible. 

Ill equity procedure, the altercations be- 
tween the parties, including the examination 
of one of them by the other, are carried on 
in the way of w ritten correspondence. The 
cause opens by the plaintiff s address to the 
judge, who never reads it : to which the de- 
fendant, to whom it is not addressed, is to 
return an answer. This epistle is called a 
bill. The bill is composed partly of allega- 
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tions, partly of questions. In the allegations 
are stated, on the one hand, the facts, — such 
facts, designed to constitute a ground for the 
plaintiffs claim, as the plaintiff kiioivs, or is 
made to pretend to know ; on the other hand, 
such facts as he does not know, but which, 
by means of so many conhissorial statements 
to be extracted from the defendant, he, the 
plaintiff, wishes and endeavours to learn. 
For this purpose the court lends its authority 
to the plaintiff (in equity, the complainant) 
with the readiness that may ])e imagined. It 
however makes one condition witli liim, viz. 
that every interrogatory put by him to tlie 
defendant shall have a chartje to sup|)ort it. 
In itself, the rule is sufficiently o])scure and 
vague, hut practice lias explained and fixed 
it. If, for example, to make* good your title 
you vrant a deed, but know not where it is ; 
if you tell the truth, and say you don’t know 
where it is, you will never get it. You must 
begin with saying you do know when' it is; 
you must say that tlie defendant has it ; and 
so, having complied with the condition, and 
said on your part what you know is false, 
you are allowed to call upon the defendant 
to declare on his part what is true. 

In respect of delay, vexation and expense, 
the consequence of this sort of justice is not 
to the present purpose. In respect of men- 
dacity, the effect produced on the state of the 
public morals by that vice is another topic 
that belongs not to this place. Upon the ad- 
ministration of justice, and the advantage de- 
rived to judicature from evidence received in 
this mode, the effect in point of extent may 
be tolerably conceived from a fact soon stated. 
The answer being upon oath, may be true or 
not true : the bill, not being upon oath, is n*- 
garded as altogether unworthy of all credit.* 
In the character of defendant, what a man 
says may be true or not true : in the charac- 
ter of plaintiff, what the same man says is 
not a syllable of it true. Why 'i Because, in 
the character of defendant, he is made to take 
an oath : in the (!haracter of plaintiff, he is 
neither subjected nor admitted to any such 
ceremony. And why, in the chara(;tcr of 
plaintiff, is he to enjoy this licence for men- 
dacity ? To justify him for subjecting a man 
to the torment of the most tedious and ex- 
pensive of all suits, — to justify him for 
stopping him in the pursuit of less expensive 
and vexatious remedies, has tlie court any 
better, or other, warrant, than the assertion 
of a man who, by its rules and maxims, is 

• In here and there a scanty instance, the cur- 
rent of mendacity has indeed received a check ; 
the facts stated m the plaintiff’s bill being re- 
quired to be verified by affidavit. But the same 
considerations, by which the attention of the le- 
gislator is proved in these odd corners in the field 
of equity jurisdiction, demonstrate his negligence 
— his self-conscious negligence — in every other 
quarter of that vast expanse. 


unworthy of all credit ? — whom it first forces 
to make himself a liar, and then stigmatizes 
for living so. 

Besides flic radical alisurdity of the rule, in 
any other character than that of a contrivance 
to corrupt and opfircss suitors for the benefit 
of lawyers; the uncertainty with which it is 
pregnant is without cud. What breadth of 
charge shall be sulfieieiit for the support of 
the iufenogatoiies that a man may see occa- 
sion (o exhibit ? To furnish an answer to this 
question, adai)tcd to all the modifications of 
which the case is siisc('ptil)le, is of itself a 
topic, Ihc di'^cu^sion of which might be made 
to fill any num}>er of vTdumes. Meantime, on 
every occaMoii, the prudence of the draughts- 
man fails not to satisfy him, which is the safe 
side. From the omission of any portion of 
matter, which, in the eye of the judge ad /ioc,t 
may chance to present itself as necessary to 
enter into the composition of the charging 
part, to enable k to support the interroga- 
tories grounded on it, ..inconvenience to his 
client, in the shape of vexation and delay, as 
wc'll as increased expense, may ensue : trom 
the insertion of any (|uantity beyond that 
which, on a just view of the matter, might 
appear strictly neci'ssary, no inconvenience in 
any degree approaching to equality can ensue : 
to the expeirse an addition, but that compa- 
ratively a ver y small one : to the account of 
delay and vexation, none. These things being 
duly considered, the coiielusion is but natural. 
To give the reins to irrventioie, tmtl augment 
ad hbitum the quantity of this species of 
|)oeti'y, will, so long as tlie above rule remains 
unrepealed, conliiiue for ever the most natu- 
ral and pleasant, as for ever it will continue 
to be the safest course. 

CHAPTER VI. 

OF TIIF. CF-RFMONY OF AN OATH, CONSIDERED 

AS A SFCOKITY FOR THE TRUSTWORTHI- 
NESS OF TESTIMONY. 

§ 1. An oath, what 1 

On a former occasion, mention was made of 
the three great sanctions — the political, the 
popular, and the religious, — as so many 
powers usually, and in a certain sense natu- 
rally, employed, in the character of securities 
for trustworthiness in testimony. But their 
etfuTiey in that character wall depend, in no 
small degree, on the mode in which applica- 
tion is made of them to that use. Although 
not expressly invoked, nor so much as re- 
garded, by the factitious arrangements of 
judicial procedure; they might, notwithstand- 
ing, be by no means devoid of efficacy. But, 
in point of fact and general usage, a particu- 

•f In the Court of Chancery, the naaster; in the 
Court of Exchequer, the barons, the judges them- 
selves. 
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lar instrument has been employed for the 
special purpose of pointirif^ their force to this 
special use. This instrument is the solemnity, 
or say ceremony, called an oath. 

Contemplated in themselves, and abstrac- 
tion made of the application of this instrument, 
they might be considered, in a certain sense, 
as so many natural securities for testimonial 
trustworthiness : contemplated as applied to 
this special purpose by the intervention and 
assistance of this factitioii'^ iii'^trument, their 
united force, so augmented and applied, may 
be considered a«: a soitof factitious or artiti- 
cial security for trustworthiness, supcradded 
to those natural securities. 

But, in perhaps every civilized nation upon 
earth (unless the Chinese nation, the most 
numerous of all civilized nations, bean excep- 
tion,) the ceremony distinguished by the name 
of an oath, or what in other languages is equi- 
valent to that word, has been designed or 
understood to involve in it an address (or at 
least a reference) tc/a supreme being or beings 
— to invisible, supernatural, and omnipotent, 
or at least superior, agents : and the object of 
this address or reference ha< been to engage 
those superior powers, or to represent them 
as engaged, to indict on the witness punish- 
ment, in some shape or other, at some time 
or other, in the event of his departing know- 
ingly from the truth on the occasion of such 
his testimony. 

Unfortunately in some respects, this same 
ceremony,'’ vs^th the address or reference in- 
cluded by it, has (besides the above use) been 
employed as an instrument to bind men to 
the fullilment of miscellaneous promises of all 
sorts : promises having no connexion with 
testimony. 

It has been applied promiscuously, and 
without any diM’riininatioii or distinction so 
much as in name, to purposes of the most 
heterogeneous nature : to the securing of 
veracity and correctness on the part ot the 
swearer, on judicial occasions, and thence to 
the prevention of deception and consequent 
misdecision on the part of the judge ; and, 
besides that, to the seenring the peiformaiice 
of other acts ot all sorts. 

At present, our vie\v of the ceremony is 
confined to the case in which the purpose for 
which it is employed is that of securing the 
truth of testimony. 

§ 2. hiefficacy of an oath^ as a security for 
the trustworthiness of testimony. 

Consistently with the opinion so generally 
entertained by unreflecting prejudice, a place 
upon the list of securities for the trustworthi- 
ness of testimony, and thence against decep- 
tion, and consequentmisdecision and injustice, 
could not be refused to the ceremony of an 
oath. But, whether principle or experience 
be regarded, it will be found in the hands of 


justice an altogether useless instrument; in 
the hands of injustice, a deplorably service- 
able one. 

1 . The supposition of its efficiency is absurd 
in principle. It ascribes to man a power over 
his maker : it places the Almighty in the sta- 
tion of a sheriff’s officer ; it places him under 
the command of every justice of the peace. 
It supposes him to stand engaged, no matter 
how, but absolutely engaged to inflict — on 
every individual, by whom the ecremony, af- 
ter having been performed, has been profaned, 
— a puiii4imeiit (no niattt'r what) which, but 
for the ceremony and the prokmation, he 
would not have inflicted. 

It supposes him thus prepared to inflict, at 
command, and at all times, a punishment, 
vvhicli, bc'ing jt all times the same, at no time 
bears any proportion to the offence. 

Take two olfenders : the one a parricide, 
by whose false testimony his innocent father 
has been consigned to capital punishment ; 
the other, by whose false testimony a ueigh- 
bouring householder has been wrongfully con- 
victed of the offence of laying rubbish on the 
highway. Take tlie olTeneo in both cases on 
the mere footing of false testimony, one sees 
how unequal is the guilt, — and how widely 
differtmt the punishinenl, which, eoiisistently 
witli the principle ot religion, cannot but bo 
expected at the hands of divine justice. Take 
it on the tooling of p(‘ijui*y, the guilt is pre- 
cisely tile same in both eases : for in both cases 
the eeri'inon^ is tlu' same ; and in both eases 
it is alike violated and [irofanod. 

Jn a certain sense, and with reference to a 
certain relative point of time, the consent of 
the beiK'tieent power over which authority 
was supiiosed to he exercised by a subordinate 
power could hardly liave been looked upon 
as wanting. It must have liemi considered as 
having been given, in general terms, at some 
anterior period: hut, — being thus given, by 
an engagement, express or virtual, contracted 
by the superior b'^hig, — so long as the engage- 
ment thus entered upon was adhered to, the 
conduct of the superior being w^ould not be 
less under the command of the inferior, than 
if the relation liad from the beginning been 
reversed; and whatever promise the superior 
being might, by means of the oath, he called 
upon by the inferior being to enforce, — to 
such promise, so long as the engagement was 
adhered to, it ^^ould not be in the pow’er of 
the superior being to refuse his sanction.’* 

* In specie it was the same sort of authority 
as that which was supposed to be exercised by 
magical incantations : exercised only over a dif- 
ferentsort of supernatural person, and to different 
and even strongly contrasted purposes. The au- 
thority exercised by a testimonial oath, was exer- 
cised over a divinity spoken of in the character 
of ft beneficent divinity, and for purposes spoken 
of in the character of beneficial purposes ; tlie 
authority exercised by a magical incantation, was 
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Will it be said, Nay ; for, after andnotwith- 
gfandin^f this ceremony, God will govern him- 
self by his own good pleasure, as he would 
have done without it : though the act which 
the oath-taker engaged himself thus to perform 
be unperformed, if that act be a criminal one, 
God will not punish him for the omission of 
it : commission, not omission, is what God 
punishes in crimes ? Be it so : God wdll not 
punish the violation of an oath, when the 
act engaged for by it is the commission of a 
crime ; God would not have punished .Jeph- 
ihah, had he omitted to put to death his un- 
offending daughter, notwitlisfaiiding his even- 
tual promise so to do. Be it so : but, this 
being supposed, liere is an end of the efli- 
caey, the separate and independent ellicacy, 
of an oath. t* 

To the purpose in question, the authority 
given by the oath to the inferior being over 
the superior, must have ])cen imderstood to 
be absolute, or it must have amounted to no- 
thing. Were there any exceptions or limita- 
tions ? If so, the imagination is set to work 
to look out for the terms and grounds of such 
exceptions and limitations: to impiire, for 
example, into the speeit's and degree of vus- 
chief that in each instance might be expected 
to result from the violation ot testimonial 
truth. But if t/iis^ then, l)otlic ground of the 
supernatural pnnishnieiit attached to the vio- 
lation of the oath, — then the mere violation 
of the oath itself, in(lei)endcntly of the mis- 
chief resulting from the falsehood, is not tliat 
ground; that is, — the olfeet produced by the 
oath, considered in and by lisell, amounts to 
nothing. 

In vain would it he to say, No ; wdien God 
punishes for perjury, though he j)iinishes for 
the profanation, tliat does not Iiiinler but that 
he maypuriisli for the fal^e testiinonyin pro- 
portion to the niisrhievousia‘ss of the elfeets 
produced by it. Whatever reason there is tor 
supposing him to punish for the false tes{i- 
mony, there is the same re:(mn for supposing 
him to punish for that crime, whether the 
profanation be or be not coujilcd with it. 
Whatever punishment is indicted by him on 
the score of the false testimony, is not in- 
flicted by him on the score ot the profanation : 
whatever is inflicted by him on the score of 
the profanation, is not inflicted by him on the 
score of the false testimony. 

Either the eoreinoiiy caiisi^s punishment to 
be inflicted by the Deity, in cases wheic other- 
wise it would not have been indicted ; or it 
does not. In the former case, the same sort 
of authority is exercised by man over the 
Deity, as that which, in English law, is exer- 
cised over the judge by the legislator, or over 
the sheriff by the judge. In tlie latter case, 

exercised over a nialeficcnt divinity, .mid forper- 
nicious purjm.s. v 
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the ceremony is a mere form, without any 
useful efl^ect whatever.* 

• “ The alternative to which Providence is by 
consequence reduced, of either giving up that 
country to everlasting superstition, or of working 
some miracle in order to accompUsh its conver- 
sion.” Such are the words in which (in the 
Edinburgh Review for April 1808®) a reverend 
divine is represented as describing one of the 
consequences which, in his view of the matter, 
will ensue, should the arm of government be 
employed in restraining, by coercive measure.s, 
the exertions directed to the extension of the be- 
nefits of Christianity to the natives of Hindostan. 
“ The idea of reducing Providence to an alter- 
native ! !” exclaims the reviewer in a double note 
of admiration : “ and by a motion at the India- 
llousc, carried by ballot!” — ‘‘Providence re- 
duced to an alternative ! ! ! ! !” — another excla- 
mation by notes of admiration five deep. Then — 
for the declared purjiose of representing the idea 
as the ne plus ultra of irrationality — this and 
that and the other idea, represented as irrational, 
is said to be pure reason when compared to it. 

The ground on which the line of conduct thus 
protested against, as tending to reduce Providence 
to an altcrniitive, is censured, is that of its being 
too great a power for human imbecility to exer- 
cise, or so much as to attempt to exercise, over 
divine omnipotence. But the poi\ er, the supposed 
exercise of which drew from the reverend divine 
tlic ajiprehensioii and the censure expressed in 
the above passage — this power, if indeed it re- 
duced tlie Supreme Being to an alternative, left 
him, at any rate, in possession of an alternative; 
and an alternative which docs not present itself 
to human conception as pregnant with any con- 
siderable degree of distress, I. > 

But the notion wliich represents the common 
ceremony of an oath as entailing, and without 
recovery, guilt — with its inseparable appurte- 
nance, future punishment — on the violators of 
it, — and this independently of, and over and 
above, wliatever may be attached to the occasion, 
— leaves to divine omnipotence no alternative. 
Bailiff to and under the human magistrate, the 
divine functionary has given bond for the execu- 
tion — the constant and punctual :md sure exe- 
cution — of whatsoever writ ^llall be sent from 
the court below to tlie court above : for, when the 
idea is so self-contradictory, language is at a loss 
how to nlirase it. 

The niinian power, which, reducing divine 
omnipotence indeed to an alternative, leaves it at 
any rate in possession of an alternative, is not pro- 
posed to be exercised by any other band than one, 
and that the hand of the supreme authority in the 
state ; the power which leaves oinnipotenca no 
alternative, is a power which any and every in- 
dividual in the state, who is rasli enough and 
foolish enough, may exercise at any time, and 
any number of times, at pleasure ; on so simple 
a condition as that of getting a justice of peace 
to join in the performance of the instantaneous 
ceremony. 

God made man after his own image, says the 
text; man has returned him the compliment, says 
I forget what commentator. “ Every man his 
own broker ” is the title of one book 5 “ Every 
man his own lawyer” of another: dimciilt as it 
is for any (not to speak of every) man to be his 

■* Page 180. 
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2. To justice it is not of any the smallest 
use. The only character in which it is in the 
nature of it to render — in which it has ever 
been supposed to render — service to justice, 
is that of a security against a man’s doing 
what (on the occasion in question) he has en- 
gaged not to do ; viz. assert what he knows 
or believes to be false. But that in this 
character it is altogether without efficacy, is 
matter of daily and uncontroverted and un- 
controvertible experience. On the part of 
the most exalted characters, it is seen every 
day yielding to the force of the weakest of all 
human motives. 

Comparison being had with the motives of 
the two other classes — viz. the sell-regard- 
ing, and! he dissocial — the weakest upon the 
whole, ill the great mass ol’inankiiid, are those 
which, belonging to the social class, may be 
referred to the hcrid of sympathy : of which 
that sort of sympathy towaids an individual, 
commonly characterized by the term humanity^ 
is one. 

But, of all descriptions of men (hangmen 
perhaps excepted, butchers certainly not ex- 
cepted,) the lawyer, and, among the lawyers 
of all nations, the Knglish lawyer, is lie on 
whom, — judging troni situation, from habi- 
tual exposure to the aidioii of opposite in- 
terest, or from historical experience, — the 
principle of humanity may with reason be re- 
garded as acting with the smallest degree of 
force. For, under the existing mode of renui- 
iieration'(vw. by foes,) there is no other class 
of men whose prospm’ity rises and tails in so 
exact a proportion with those miseries of man- 
kind which it IS in their power to increase or 
decrease ; nor any set of men, who have had 
it so effectually in their power, and so deter- 
minedly and inexorably in their will, to pre- 
serve those miseries from decrease. Unfor- 
tunately, this hostility (though undenialih*) 
not being perceptible without such an insight 
into the system of procedure made by them, 
as scarce any but themselves find adequate 
inducements for obtaining, can never be ren- 
own broker, much more his own lawyer, no man 
finds any dithculty in being his own (lod-makcr : 
and when a man has made his God, we see the 
sort of work he puts him to. The God of the 
ood sort of man is himself a good sort of man : 
ut the God of the vulgar, great and small, is 
what the God of Samuel Johnson was — a devil, 
with the name of God written in great letters on 
his forehead. 

O that, in making his God, man would but 
content himself in making him for his own use ! 
But no : it is not for his own use, it is not for his 
own benefit at least, that man makes his God ; 
but for the destruction of others, of all others who 
presume to differ from him ; and who, for this 
offence, are, on any the slightest pretence, doomed 
to unutterable torture without end in another 
world, together with such as can be inflicted by 
the present and ready-prepared engines of the 
civil magistrate in this. 
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dered so easily perceptible, as, for the preser- 
vation of the rest of the community, it were 
so desirable that it should be. 

Weak as, in the breast of an English law- 
yer, this weakest of all human motives cannot 
but be — and more especially in the breast of 
an Eiighsh lawyer whose acknowledged ex- 
perience has raised liim to the situation of 
judge, — in that situation it is found habi- 
tually strong enough to overpower whatever 
regard, if any, is lodged in the same bosom, 
for the ceremony of an oath. 

Many and notorious are the occasions on 
which, in violation of their oaths, a set of 
jurymen, — for the purpose of screening a cri- 
minal from a degree of punishment to which 
the legislature has declared its intention of 
devoting him, — nserihe to a mass of stolen 
propeitya \alue iiifeiior in any proportion to 
that which, to the knowledge of everybody, 
is the real one ; and this under the eyes and 
direction of a never-opposing, frequently ap- 
plauding, or e\en advising judge : so that here 
we have in perpetual activity as many schools 
of perjury as there aie courts of justice, having 
cognizance of these the most ficquently com- 
mitted sorts of crimes; schools in which the 
judge is master, the jurymen scholars, and the 
bj-standers applauders and cneouragers. 

Not tliat there exists, peihaps, any other 
nation, in whieli a due regard to veracity on 
the oeeasion of testimony is more general. 
But, of this ri'gaid (he it more or less exteii- 
siv e,) the cause must he looked foriii the influ- 
ence of those otlier rcalhj opei alive securities, 
to which, in compliance with usage, this de- 
lusive one has hi'cii so undeservedly associa- 
ted. What is not only possible, but probable, 
is, that, in the production of this regard, the 
religious priiieijile, the fear of God, has no 
ineoii&iderable influence. What is certain, as 
being rendered so by the above experience 
(not to mention so many others as might he 
adduced,) is, tliat in the application thus sup- 
posed to be made of it, the religious principle 
has no influence. 

Under the ceremony of an oath are in- 
cluded, it is to be observed, two very different 
ties, — the moral, and the religious. The one 
is capable of being made more or less binding 
upon all men ; the other upon such only as 
are of a particular way of thinking. The same 
formulary, which undertakes to draw down 
upon 'a man the resentment of the Deity in 
case of contravention, does actually, in the 
same event, draw dowm upon him (as expe- 
rience [irovcs) the resentment and contempt 
of mankind. The religious tie is that which 
stands forth, which makes all the show, which 
olftTs itself to view ; buf it is the moral tie 
that does by far the greatest part of the busi- 
ness. The influence of the former is partial — 
tHat of the latter is universal : nothing, there- 
fore, could be a mark of greater weakness and 
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imprudence than to cultivate the former only, powerful effect upon mankind. Where ?-— in 
and neglect the latter. As to the religious what cases ? Where the force of public opi- 
tie , — not only are there many on whom it nion acts under its command ; where it cm- 
has no hold at all — but in those on whom it ploys itself in insuring the veracity of parties 
has a hold as well as the moral, that of the or witnesses in courts of justice (especially 
moral is beyond comparison the strongest, in civil causes : or in criminal ones, where 
Can anybody doubt, that among the English falsehood has not the plea of compassion or 
clergy (for example) believers are more ahun- self-preservation to extenuate it.) In other 
dant than unbelievers ? Yet, on some occa- eases, oaths are cobwebs, or at best, hairs, 
sions, baths go with them for nothing. In what? In all in which the force of public 

What gives an oath the degree of cfficncy opinion runs counter, or docs but withhold 
it possesses, is, that in most points, and with its aid : in the case of jurymen’s oaths, in a 
most men, a declaration upon oath includes a variety of instances : in the case of a variety of 
declaration upon honour : the laws of honour other offices : in the case of university oaths : 
enjoining as to those points the observance of in the case of custom-house oaths : in the case 
an oath. The deference shown is paid in oi subscriptions, — which, considering the so- 
appearaiice to the religions ceremony : but in Icmnity of the act, and the awfulness of the 
reality it is paid, even by the most pious re- sulyect, may be placed on the same line with 
ligioiiists, much more to the moral engage- oatlis. 

ment than to the religious. If you wisli to have powder of post taken 

It is, in truth, to the property which the for an efficacious medicine, try it with opium 
ceremony of an oath possesses, of weakening *and antimony : if you wish to have it taken 
the power of the only really effleaeioiis seen- for what it is, try it by it«elf. 
ritics, that what infhionce it has is confined. That in England, in the governing part of 
In the character of a seinirity for veracity, the public mind, there has always prevailed a 
take it by itself, it is powerless, and may sort of tacit sense of the inenicaey and iii- 
plainly be seen to be so. utility of this ceremony in the character of a 

Applied to judicial testimony, if there he security for testimonial veracity, is evidenced, 
an appearance of its exercising a .salutary not by any explicit ver))al declarations indeed, 
influence, it is because this suppo^^ed power but by tokens still more trustworthy — by 
acts in conjunction witli two real and ctiicient long-continued practice, 
ones : the power of the political sanction, and On the occasion of the inquiries carried on 
the power of the moial or ])opular sanction, by the Hou«e of Commons — whether by the 
When, to preserve a man from mendacity, whole House in the form of a committee, or 

— in addition to the fear of supernatural pu- by detached committees — no oath is admi- 
nishnicnt for tlie profanation oft lie ceremony, mstered (at least in general practice) to any 
a man has the fear of tine, imprisonment, persons examined ui the chai actor of wit- 
pillory, and so forth, on llic one hand ; tlie nessi's. The ceremony is suffered to remain 
fear of infamy, the eonleuipt and haired of unperformed. Why ? Hecause, none of the 
all that know him, on the other; it is no really cllieieni seeurities’^ being wanting, the 
wonder that it should appear |)()werful. Stiip want of this inedicient one is thought not 
it of these its aeeouipannueiits — deprive it worth snpjilying. 

of these its supports— its iinpotence appears ^ This branch of the*legislature, not possess- 
immediutely. ing, like the other, ordinary judicial powers. 

Hut of a case in wliich it«’s thus deprived possesses not (it may be said) the power of 
of its supports, — and in which iinpotence, exacting the perfoimance of this ceremony, 
complete impotence, is the eojiseqiieiice — the He it so: hut this, instead of a refutation of 
notorious coiisoqucnco of such deprivation, the proposition nliove advanced, is a confirma- 

— the bare word custom-house oaths is suf- tioii of it. Is legislation of less importance 

ficieiit to present to view the complete ex- than judicature ? So far from it, the impor- 
cmpliftcation.* tance of an act of legislation is to that of an 

So long as two forces, pointing towards the net of judicature, as the whole number of sub- 
same object, are followed to a certain degree jects in the empire is to 2. Is information 
by the effeet they aim at, without its being conceiiiing matters of fact less necessary to 
apparent in what proportion they have re- constitute a just ground for an act of legisla- 
pectively contributed to the common end ; tion than for an act of judicature ? Nor that 
the credit of the result may be given to which- neither. 

ever of the two is most in favour. Watch Had the performance of this ceremony been 
them, and catch them acting separately, or really necessary, or been really thought neces- 
iii opposition: then is the time to see how far sary, to the forming of sutheient grounds for 
the credit given has been due. In certain legislation, would the most efficient of the 
cases, th e tie o f an oath is seen to havq, a three branches of the supreme power have 

• By 1 A 2 W. ly. c. 4, declarations were * Subjection to interrogation backed 
substituted to oaths in this department. JEd. by fear of punishment and of loss of reputation, 

this Collection^ to enforce compliance. 
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acquiesced thus long under the non-possession 
of it ? 

Conceive the courts of justice throughout 
the country, all of them abundantly provided 
with the power of administering oaths, all of 
them destitute of the power of applying pu- 
nishment, — in what degree of vigour would 
have been the power of these courts ? For 
what length of time, in that case, would so- 
ciety have held together ? 

If, in the character of a security for testi- 
monial veracity, this ceremony were seriously 
looked upon as possessing any considerable 
value, — the occasions to which the ordinary 
judicial securiti(*s failed of applying, at the 
same time that the value at stake is equal to 
any pecuniary viiliie that is ever at stake in 
jiidieature, — these are the occasions on nhich 
this supernatural security would (at least sup- 
posing any toleralde {legree of providence or 
consistency on the |)art of the ruling pow(T>) 
have been resorted to with parti(‘ular eare. 
I speak of tin' ea''es where money is to ])e 
received ])y individuals at any of the public 
offices instituted for that purpose — the Bank 
of England, the N<ivy and Army pay-ollicc^, 
and so forth. For one pound |)aid by the ap- 
pointment of a court of justice, titty or a 
hundred pound ^ perliaps are paid in and liy 
these non-judiciiil otli(“cs. lii tlu's{‘ [)<iy-ollices, 
there being no ad\erso [laity to coute-'t tlie 
claim, all those ordinal y ^eciiiities, to the ap- 
plication of which the diligiuice of an adverse 
party is iiecessm-y (cioss-evamiiiation, tucuUy 
ofcounler-i'videiice.and sotoi tli,)aieotcoiiisc 
inapplicable. For the pioti'ction ot prodi- 
gious amass of property, under the delicieiicy 
of ordinary seciiritie-^, what does legislative* 
providence? Does it call in, with peculiar 
anxiety and exclusive or siipeiior coalidence, 
this extraordinary security? — docs it employ 
oath without pnnishmejit ? On the contrary, 
it employs pnnishiiu*nt ^vithont oath.’^ 
Anothei [uoofoftlie meflicieiicy and inutility 
of the ceremony of an eaith, iii the cliaracter of 
a security for the tiuth of testimony. Ot the 
modes of delivering evidemee — of delivering 
what is eijui valent to testimony, — that which 

• In some of tlie above eases, t)ie title to the 
money rests solely upon the authenticity of a 
' script, an order, or other voucher, ])rodiiced in the 
character of an article of written evidence. In 
these cases, he wlio, instead of an authentic, pro- 
duces a counterfeit script, sub)ects himself to the 
punishment (generally Cci])ital) ajipointcd in case 
of forgery.'^ In others of these cases, the mere 
identity of the person is the efficient causes of 
title. In these cases, he wlio, not being the per- 
son entitled under a certain name to receive a 
certain sum of money, represents himself as 
being that person, and receives the money ac- 
cordingly, subjects himself to the punishment 
(generally capital) appointed for this offence, 
under the name oi jiersonution. 

» Capital punishment has now been abolished 
in such cases, by 7 W. IV. and 1 Viet. c. 84. — 
Ed. of this Collection. 


is susceptible of having the ceremony attached 
to it, is but one. Of tbe modifications of 
mendacity (or, what is equivalent to it, the 
endeavour to gain credence for false facts,) 
that which is tdiiirgeiihle with the profanation 
of this ceremony, — that which is, in conse- 
((uence, susceptible of the appellation of per- 
jury, — mendacious deposition^ — is but one. 
The others (as we have scon) are, forgery 
conimonly so called (forgery in respect of 
written evidenee ;) forgery in respect of real 
evidence ; fniudulent ohtainiiu'nt ; and per- 
sonation.f For the prevention of these mo- 
difications of maid Jide falsehood, punishment^ 
simple punishment, has all along been trusted 
to : without any assistauee from the ceremony 
of ail oath, and apparently without any sus- 
picion of deficiency on the score of the want 
of such a'^sistaiicc. 

True it i<, that in those several eases it may 
happ(*n to the species of fraud whii’li is not 
perjury, to he supported by deposition deli- 
vered to a court ot jus(i(‘e ; iu which ease, 
the |)uinshinciit a^ipointed for thos(* several 
offences will leceive, fiom the ceremony of 
an oath, wliaiever support it is in the power 
of that ct'iemony to give. But this is hut a 
eontingeiicy ; and that, comparatively speak- 
ing, hut seldom (’xemplilied : the case in which 
the [)mn*^h^u'^t aniieved to these offences 
respectively diM ives no support from the oath, 
is hy far the most common case. 

To the persuasion thus indicated ontho part 
of the governing class, add the like persuasion 
as indicati'd on the [lart of all persons without 
distinction, in the character of suitors and 
their law advis(‘rs. 

Supposing a man wrongfully deprived of 
the possession of any moveable thing belong- 
ing to him ; and siqiposing him to demand 
restitution of it by the only species of action 
hy which speeilie restitution is so iniieh as 
professed to be given ; in tliat case, if the de- 
f(‘ndant, — jier forming the ceieinony of an oath 
ill conjunction witli twelve other men sjieak- 
ing only to his chanicter, and not so much as 
professing to know anj-thing about the mat- 
ter — will take iqioii him to say, in general 
terms, that the plaintilf’s demand is not a 
just one, — the plaintiff therefore loses the 
cause : neither can any question he put to the 
defendant tor the purpose of bringing down 
ftoin generals to particulars such his self-re- 
garding and .s(']f-serving testimony ; nor are 
any witric'-ses in sfipport of the plaintiff’s de- 
mand permitted to be examined. The man 
who proffered this curious kind of evidence, 
was said to wape his law. 

By what (ixertion of fraud or imbecility, 
any species of demand (or action^ as it is 
called) was thus paralyzed, or why one spe- 
cies more than another, are questions which, 
at tlMs time of day, must be left to the in- 
dustry of antiquarians. In point of fact, so 


f See the last Chapter, § I. 
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it is, tliat to a man who claims the thing it- 
self, this species of defence is still liable to 
be opposed ; while, to the man who, instead 
of the thing itself, claims money in the name 
of satisfaction, this same sort of defence is not 
capable of being opposed. What has been the 
consequence ? That the action of detinue — 
the only action at common law by which a man 
can claim the thing itself — has for ages been 
abandoned altogether : the action called as- 
sumpsit — the action by which a man, instead 
of the thing, demands money uTid('r the name 
of damages, — is the action canployed in lieu 
of it. Men — all men — have all this while, un- 
der the guidance of their law a(l\ i-^ers, chosen 
to give up everything moveable they had been 
accustomed to call their own, rathei than ti ust 
to this supernatural security, to the exclusion 
of the other natnial ones. * 

As to judges (I speak of English judges, 
and more particularly of the highest stages 
in that olhce,) the contempt universally en- 
tertained by them for this C('remoiiy stands 
evidenced by every day’s practice. 

No jury is evoi imp<innellcd, but their en- 
trance into their ('phemeial oflice is prefaced 
by what is called tlunr oath. Each man bear- 
ing his part in this ceremony, promises that 
the verdict in which he joins shall be accord- 
ing to the e\id('iiee, i. e. accordingto his own 
conception of the probative force of the evi- 
dence. What is the consequence ? ^I'hat, so 
far as in relation to this probative force (^. e. 
as to that one of the two sides of the cause, 
to which the greatest quantity of probative 
force applies) there is any ultimate' dilh'rcnceof 
opinion, some pioportion out of the twelve, 
any number from one to eleven inclusive, has 
committed pe'rjury. Lest the consummation 
of this perjury should be delayed for an in- 
convenient length oftime, a species of torture 
has, by the care of those judges by whom 
the foundation of this species of judicature 
was laid, been provided for the purpose ; a 
species of torture, composed of hunger, cold, 
and darkness. Hence judfeature by jury is a 
sort of game of hra(j, in which the stake is 
won by the boldest and the most obstinate : 
they or he remain unperjured — all the others 
perjured. Of all the men of law that ever 
sat upon the oHicial bench, by what one could 
this carefully-manufactured and perpetually- 
exemplilied pcijury have been unknown? — 
by what one of them was it ever spoken of 
as matter of regret ? * 

On the contrary, ]<! nglishmen of all classes — 
-—non-lawyers and lawyers — have been at all 
times vying with one another in their admi- 
ration, their blind and indiscriminating ad- 
miration, of an institution into the basis of 
which a necessary course of perjury had b«*en 
wrought : and, at the same time (as if to 
crown the inconsistency) the oath, the slcred 
oath, has ever been sounded in men’s cars ; 
aa if in that consisted the piincipal, if not 


sole, security, for whatever regard for justice 
is looked for at their hands. 

Nor yet is it to the inevitable perjury, the 
perjury without which the business could not 

go on, nor yet is it to the complacency with 

which this really accidental accompaniment is 
regarded, — that the proofs of the contempt 
entertained for the ceremony by all classes, 
judges and jurymen as well as suitors, lawyers 
as well as non-lawyers, is confined. Business 
vv ould not the less go on, although effects to 
which jurymen are called upon to set a value 
(the true valiu') ui)on their oaths, were ac- 
cordingly to be appreciated, appreciated with- 
out exception, at their true value : although 
a i)urse of money, with money of the real value 
of three pounds, were appreciated at three 
pounds, instead of being appreciated at nine 
and thirty shillings. Yet what sessions ever 
[)asses over at the Old Bailey, wdthout giving 
birth to instances, more than one, in which 
effects, known by all mankind to be worth 
three pounds, or ever so much more, are va- 
lued at less than foity sliillings?* Valued, thus 
under- valued, and for what purpose? For 
what but to set their povvi'r above that of 
the law; and, in the veiy teeth of the legis- 
lature, consign to a less degree of punishment, 
some criminal, for whom a greater degree of 
punishnu'nt has bi’cn aiipointi'd by parlia- 
ment ? When a judge is really displeased with 
a verdict, his practice and his duty is to send 
them back to their box, or their room, with 
a recommendation to reconsider it. Wliat 
instaneo was ever known of a judge sending 
back a jiiiy with a reeommendation to exo- 
nerate their eonsinenees of a load of perjury 
thus nieuried On the contrary, — whether 
by judges, by lawyers of other classes, or by 
non-lawyers, — in bow many instaiiec's has 
such peijury bei'ii ever spoken of with any 
other note of observation, than what has 
been expressive ot approbation and applause ? 
Mercy — humanity — such are the eulogistic 
names bestow^ed, regularly bestowed, upon 
tJie profanation of this eeremony : as often as 
the object of the [uofanation has been to usurp 
a pow'^cr lodged by the constitution in other 
hands, and put the most marked contempt 
that can be put by a subordinate authority 
upon superior law. 

Blessed effect of this ceremony and its 
vaunted sanctity ! Judges designating by the 
self-same name the practice they punish, and 
the practice they encourage ! Punishing at 
one time — promoting, enforcing, at another 
— the same thing, or at least what they bid 
men look upon as the same- thing: for, to 
cause two tilings to be looked upon as the 
same thing, what .shorter or more effectual 
course can a man take, than to call them by 
the same name ? 

^In the well-known epigram of Prior, the 

* By 7 & a (iTlV. c. 29, § 12, 
raised to £5. — Ed. of this Collection. 



SECURITIES — OATH. 


315 


Ch. VLJ 

story of the fat man in the crowd, complain- 
ing, in terms of impatience, of the inconve- 
nience of which in his own person he was in 
80 great a degree the cause, presents, as it 
flows from the pen of the poet, no other sen- 
timents than those sentiments of ridicule and 
pleasantry which it was intended to excite. 

Sentiments of a somewhat different com- 
plexion may perhaps be excited, in the in- 
stance of the mischief now upon the carpet — 
that of perjury — when, in the persons of the 
most constant complainers of it, and indefa- 
tigable declaimers against it, w^e find the chief 
and unceasing eiicourngers, and, as far as en- 
couragement goes, authors : encouragers in 
every mode and form in which encouragement 
can be administered, — example, precept, 
commendation, reward, punishment : punish- 
ment attached, not, as might liave been sup- 
posed, to the incurring of tlie guilt, but to the 
abstaining or omitting to incur it; — the pu- 
nishment heie spoken of hying not that which 
is administered in eei;emoiiy, half a dozen times 
perhaps in the year, with the professed view 
of curbing it, but that whicli is administered 
without ceremony e\ery day in the year, not 
merely in the design, but with the indispu- 
table effect, not meiely of piomoling, but of 
securing, the peipetratioii of it.* 

• ‘‘ tlie seed, pcrjut tlie hor- 

vesty 8ueh is the husbandry which by Black- 
stone® is spoken of as actually pursued ; and of 
which, by the mention made of it in these terms, 
his disapprobcU8ori is jiointedly enough declared. 
O yes! bad indeed was sucii liusbandrv in that 
case. And why in that case ? Because, in that 
case, the husbandman was a competitor in trade : 
the judge, or the practitioner, in a rival set of 
judicatories; which — though (under the auspices 
of the fee-gathering system) united by a common 
interest with his own — had also for a source of 
rivalry and discord, its separate interest. Never 
can he bring himself to speak without a sarcasm, 
of the business of those decayed ami petty traders 
(once, in the good old times, at the head of tlie 
trade,) whom the vast iirni to which lie belongs 
have now, for such a length of time, kept like 
toads under a harrow. Viewing in every rival 
an usurper, he grudges them even their wretched 
remnant in the trade of wickedness. 

On this occasion, could he but have looked at 
home, — had the range of his optics been some- 
what more extensive, and somewhat more under 
command, — he would have thought a second 
time, before he had hazarded an imputation so 
easily retoited, and with such increase of force. 

In the nursery of a spiritual court is no such 
forcing frame as a juru-hox — no such horticul- 
turist ‘as a lord chief-justice. In the spiritual 
nursery, perjury is but a sort of weed — an acci- 
dental product : the system, if purposely^ is at 
least not avowedhp directed to the production of 
it: when it does spring up, the cause of its 
growth is not in the cultivator only, but in the 
soil likewise. But in the profane nursery, the 
cultivator is actively and conspicuously employed 
in forcing it ; nor is that soil to be seen anywhere 
in which it can fail to grow. 

“ II. 344; and see IV. 361. 


§ 3. Mischievousness of Oaths. 

Inefficacious as is the ceremony of an oath 
to all good purposes, it is by no means inef- 
ficacious to bad ones. 

Shift the scene, — give to another set of law- 
yers the benefit, — and perjury now becomes 
pious. Employ it (as above) in the jury-box, to 
debilitate the understanding, as well as taint the 
morals, of the peo]de, and tnus render them pas- 
sive tools and unresisting victims in the hands of 
tliis doinineeriim and now uppermost set; and 
the choicest epithet, how incongruous soever, is 
not too good for it. 

Pious is, of all others, the epithet chosen by 
Bhickstone^ for perjury, when (under the direc- 
tion of common-law judges) employed by jury- 
men to rescue criminals from a punishment to 
wliicb (hey have been devoted by the legislature. 
““ Pious perjury y as who should say — loyal 
treason, humane assassination, honest peculation, 
chaste adultery. Humane perjury — yes, in this 
case, beyond dispute: wiom/ perjury — even that 
might pass ; but, of all imaginable eulogistic 
epithets (eulogy being the strain to be pursued 
at any rate) why pitch upon that of pious to affix 
to perjury ? — why thus volunteer a Hat contra- 
diction in terms ? W'hy, but to reconcile to the 
practice those pious persons, who, looking down 
upon morality, look up only to piety, as that in 
comparison of wliicli all otlier objects are unwor- 
thy of regard. With these — whatsoever of hu- 
manity, or utility in any other shape, might 
appear predicahlc of the practice — the impiety 
of It might he apt to he considered as an objec- 
tion to It, and that objection an insuperable one. 
What is to be done ? Give them to understand, 
that (in this instance at least,) perjurious as the 
practice is, here may still he piety in it, — the 
objection is removed, and “ everything is as it 
should be.” Wlien every other argument fails, 
then is the time to try what can he none by a bold 
paradox: the holder it appears, the more difficult 
It is for the disci])le to he peisuaded, or to suffer 
himself so much as to entertain the suspicion, 
that, without some sufficient reason at bottom, so 
great a master would have given utterance to it. 

In the eye of the man of law (not to speak at 
present of the priest,) whether an act he light or 
wrong, is a question that depends never on the 
act itself, but always on the quality of the persons 
by whom it is practised. 

Bractised by a “ bishop,” that bishop being 
a ^japist, “ subornation of perjury” was a bad 
thing ; no pwty in it : sheer wickedness,” and 
nothing else.‘' On tins occasion, a system of con- 
trivance IS reported, by which, — when a clerk 
(meaning here by a clerk, perhaps a clergyman 
only, perhaps any man who could read) — when 
a clerk had in a capital crime been defendant, — 
if in that character he had been convicted by a 
lay jury, he uscdjto be saved from punishment: 
the contrivance consisting in making him pass 
through the formality of a sort of new trial, in 
which the bishop sat as judge ; the jury being, as 
Judge and Reporter Hobart represents it, “ com- 
pounded of clerks and laymen ;”or as Blackstone, 
referring to Hobart, finds it more convenient to 
misrepresent it, “ composed of twelve clerks.” 

On every such occasion (to take the account of 
the matter from Blackstone) might he seen “ a 
vasBcomplication of perjury and subornation of 
perjury, in this solemn farce” (so he calls it) “ of 

b IV. 239. rBJ^ckstonc, IV. 360. 
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1. Under the name of the mendacity-licence 
will be hereafter treated of, at full length, one 
of the principal among the devices by which, 
under the fee-gathering system, judges — the 
authors of unwritten law in both its branches, 
the main or substantive branch, and the ad- 
jective branch, or system of procedure — have, 
with so disastrous a success, pursued the ends 
— the real ends — under the fee-gathering 
system the only ends — of judicature. It is 
by the licence granted to mendacity on both 
sides of the cause, that judges have given 
encouragement and birth to their best cus- 
tomers, the maid fide suitors. It is])y means 
of the vain and pernicious ceremony of an 
oath, that they have been enabled to grant 
and vend the meiidacity-liccmce. The punish- 
ment due to tesfimonial men^la('ity has been 
artfully attached, not to teslimonial menda- 
city, but to perjury: not to testimonial men- 
dacity ill all oases without distinction, but to 
testimonial mendacity in such eas(*s, and such 
cases alone, in which mendacity has by their 
authority been converted into perjury : which 
conversion cannot lie effected without the 
previous ceremony of an oath ; of which cere- 
mony they have, at ph'asure, caused, or for- 
borne to cause, the performance : and, wdien 
the religious ceremony has been withheld, 
they have not only exempted the offence fiom 
punishment, but, by exem[)t ing it ti oni punish- 

a mock trial ; the witnesses, the com})iirgators’' 
(twelve of them) “ and the jury, being all of 
them wartakers in the guilt : thedelincnunt party 
also, tnough convicted before on the clearest evi- 
dence, ana conscious of his own offence, yet was 
permitted, and almostconi pelted^ to swear himself 
not guilty ; nor” (adds he) was the good bishop 
himself,” {yaod being the ejuthet applied to this 
papist to make the sarcasm the more caustic;) 
“the good bishop himself, under whose counte- 
nancethissccneot wickedness was daily transacted, 
by any means exempt from a share in it,” 

Against this “ perjury and subornation of per- 
jury,” lest our indignation should not be strong 
enough, the learned commentator sets out with 
informing us, that “ in th« beginning of the 
([then) last century it was remarked on with much 
indignation by a learned judge,” viz. Judge llo- 
bart, whose reports constitute the authority to 
which he refers.* 

On this occasion, the learned judge, it must be 
acknowledged — without any apparent scruple, 
reserve, or affected delicacy, such as, in this age 
of refinement, a non-lawyer, an unlicensed person 
at least, might be expected to observe — speaks 
out, and calls things by their names. “The per- 
juries, indeed,” (moth he, “ whre sundry: one in 
the w itnesses and compurgators ; another in the 
jury, compounded of clerks and laymen ; and of 
the third, the judge himself was not clear, all 
turning the solemn trial of truth by oath, into a 
ceremonious and formal lie.” 

As to the ceremony of riding off on the backs 
of twelve compurgators ; in civil cases, to a great 
extent, under the learned judge’s own sort of law, 
it then was, and still is, law at this day.fc It 
might be brought into exercise any day, and 

“ Hob. 289, 291. AVager of Law. 


ment, they have exempted it from infamy 
also. 

2. The ceremony having acquired a tech- 
iiieal deiiorni nation, that of an oath — a sub- 
stantive which is understood to have for its 
qua’^i-conjiKjateihc verb to swear — religionists 
of different descriptions (in particular those 
called Quakers) have, by a principle of reli- 
gion, been prevented from taking apart in it. 
The consequence has been a licence, inter alia, 
to commit, to the prejudice as well of Qua- 
kers as of all other persons, every imaginable 
crime, of which, in whatsoiwer number, Qua- 
kers, and they alone, shall have been perci- 
pient witnesses. 

From the class of wrongs called civil, the 
lieeiicc has, by an act of the legislature, in 
ease of a Quaker witness, been withdrawn; 
viz. by substituting to the words oath, and 
swear, the words affirmation, and solemnly af- 
firm : but to the encouragement of the class of 
wrongs called crhn^nal (to which class belong 
those wbieli arc of the deppest die) the licence 
continues to operate with unabated force and 
efficacy.* 

8. Tlic last which shall he here mentioned 
of the wounds iiiHicted u[)OU justice by this 
disastious ceremony, is one, of which, on the 
jiresent occasion, a short hint is all that can 
be afforded. 

Of the mischief done to justice by the door 

would be every day, but for a more modern quirk, 
by which the original quirk is evaded. 

As to the “ ceremonious and formal lie,” it is 
no other than that winch, under his own sort of 
law, is pronounced, as often as, among the Rev. 
Dr. Faley’s “ twelve men taken by lot out of a 
promiscuous multitude,”® any difference of opi- 
nion has place : and tliis in virtue of the torture 
a])plied with tlie knowledge and under the autho- 
rity of the judge, but without tlie need of any 
work and labour done by the reverend artificer, 
in the subornativc line, for the purpose of giving 
existence to the lie: not to speak of the cases in 
which — the perjury (when committed) being of 
the pio%(s sort recommended under that name by 
Dlackstone — the learned judge, ambitious of 
taking his share in the praise of piety, makes 
special application of that “countenance” which, 
had the judicatory been of the spiritual law, in- 
stead of the common-law class, would have made 
the scene of perjury and subornation a scene of 
wickedness, and himself, in the bitter sense of 
the word yood, a “ good judge.” 

As to the “ comijl?ca/io)d* with which the 
mode employed on trus occasion by these ecclesi- 
astical juages, for the giving impunity to crimi- 
nals, appears so justly ch.irgeable, it must be 
imputeu to a comparative deficiency in respect of 
those associated endowments of genius and cou- 
rage, which with such brilliant success have been 
displayed by their lay brethren of the trade: by 
so simple an invention as that of a flaw in the 
indictment, all this ^^complication'''* might have 
been saved. 

* By 9 Geo. IV. c. 32, the evidence of Qua- 
kers is taken in affirmation in criminal cases,— 
Ed, of this Collection, 
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so inconsistently shut against evidence from 
the most satisfactory source, viz. confessional 
evidence, if presented in the best shape, — 
while, to evidence from the same source, on 
condition of its being presented in some less 
trustwortliy shape, the same door is left wi<le 
open, — mention will be made in the sequel. 
To an exclusion thus prejudicial to justice, it 
seems as if the ceremony of an oath, with tlie 
prejudices that cluster round it, had been in 
some degree necessary. That sacred regard 
for the ceremony of an oath, — that awtul 
sense wdiich, if it ever was alive, is seen to be 
so effectually dead, in judges and jurymen — 
has been supposed to be essentially and trem- 
blingly alive in robbers, murderers, and incen- 
diaries. If (what is not enduralih') a man of 
any of these descriptions were, on Ids trial, 
to be subjected to examination, as well as Ins 
accomplice, on whose testimony be is about to 
be convicted, the oath so regularly tendmed 
to the one must not be teiwlcred to the other, 
for it would be a snare laid to Ins conscience ; 
and thus it is, that, not being to be interro- 
gated upon oath, he is not to be interiogatcd 
at all. 

Note, that to one wdio is really innocent, 
neither oath nor question can be a snare. It 
is only on the supposition of his being tlic 
robber, the murderer, orthe incendiary, which 
he is supposed to be, that his conscience can 
be afflicted with the qualms supposed to be 
infused into it by that ceremony, winch is 
ti’arnplcd upc.*i even to ostentation by jury- 
men and judges. 

In compelling a man, in the character of 
an extraneous witness, to declare w hat he 
knows touching a transaction in which he 
has no pecuniary, or other reputedly consi- 
derable, interest, — and, on the occasion of 
such a declaration to such an efh'ct, to join 
in the ceremony of an oath, — the man of law, 
the English lawyer for cxam[)le, finds not the 
smallest difficulty. In compelling a man, in 
the character of a party — in the character 
of a defendant — ahvays with the same cere- 
mony, to make a declaration, in consequence 
of which (if true) he may find himself divested 
of the possession of an estate to any magni- 
tude, the property of which, till the question 
had thus been put to him, he had conceived 
no apprehension of not carrying with him into 
his grave — the man of law, and again the 
English lawyer, finds as little dilliculty. 

But now comes another case : the defendant 
IS under prosecutmn for a crime, for w'hich, 
if convicted, he will be punished with death. 
Now then, shall a man thus circumstanced 
be put to his oath ? Forbid it, religion I for- 
bid it, humanity ! What ! subject him to a 
temptation, under which it is not possible 
he should not sink ! force him, and at such a 


* See Book IX, Exclmion. 
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time, to commit perjury I His body is to be 
sent to the worms : and, before it has time 
to reach them, is his soul to be consigned 
into the hands of the devil — of the devil, 
at who''e instigation the crime, if committed, 
was committed, — his soul to be consigned 
ov(‘r to the devil, to be plunged immediately 
into hell 1 

Whence comes all this tenderness, this 
delicacy, this ditficulty ? It aiises principally, 
if not entirely, out of the oath. Take tlie 
man out of the court of justice — out of that 
place, w here everUhing that piisses, passes 
in the face of d<iy ; w'here, — cither b) threats, 
promisi's, or other undue inlluence — by threats 
of s{‘verit>, by [iromises i»f nu'rcy or positive 
reward — the idea of seducing his testimony 
from the line t^f truth is hopeless and without 
example ; — take him into a forest, or adun- 
g(‘on — into a recess of any kind, into which 
no third eye can penetrate ; in this case, what- 
ever he may have been made to say, though 
to his own iiidubitabb' condemnation, is un- 
exceptionable evidence. Why? Because, in 
tliat case, there is no oath, no perjury : it his 
body goes to the w’ornis, and his soul to the 
place of endless torment, it is for whatever 
he has done ; it is not for what lie has thus 
said — it is not for the perjury. 

But the mischief, and tlie ditficulty, the 
inconsistency, end not here. Not only when 
‘ bfe may be saved by perjury, may not the 
temptation be too great ? May it not also 
be too great, when liberty, reputation, pro- 
perty, the great bulk of a large property, may 
at this price be saved ? and so down to a fine 
of five shillings? Would not this, too. be lay- 
ing a snare for men’s consciences ? Was not 
this the cruelty practised liy the wicked judges 
of the star-chamber? Could it be proved that 
a judge of the star-chamber ever folded a 
piece of paper in three folds — would not the 
WTetidi who should presume, at this time of 
day, to fold a piece of paper in three folds, 
deserve to be hejd in execration by all pos- 
teiity ? 

Thus it is, that, in the case of a defendant, 
you must not have the security, the supposed 
security, that an oath w'Oiild give: and be- 
cause you must not have the sham, the hol- 
low security that this ceremony could give, 
you must not in this same case have the 
real, tlie substanfial security that punishment 
would give — punishment applied to menda- 
city in this, as in any other case.f 

-|- What, then, it may be asked — by threaten- 
ing a man with inferior punishment in case of 
mendacity, would you expect to see him, by ve- 
racity, subject himself to superior punishment ? 
By threatening him eventually with punishment 
short of death, would you expect to see him sub- 
ject himself for a certainty to the very punish- 
ment of death ? No, surely : nor in that case is it 
necessary to subject a man, in case of mendacity, 
to any separate, independent punishment. Un- 
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It wa3 simply in the character of a security 
for veracity, and in respect of its inefficiency 
and inaptitude in that character, that the 
ceremony of an oath fell to be considered 
here. Its efficiency, its unhappy efficiency, 
in a very different character, that of an in- 
strument of tyranny and improbity, by ser \ ing- 
to bind men to the j)erforinance of engage- 
ments fraught with the most pernicious con- 
sequences to themselves and otheis. belongs 
not directly to tlio present purpose. The 
purposes to which it has tltns been applied, 
belong not the less to the list of flic objec- 
tions to the use of it : biif, not being directly 
applicable to the purpose in hand, to mention 
them pro viemoriAiiViiy^ in this place, be suffi- 
cient. 

Suppose but an atom of pvnishment at- 
tached to the profanation on its own account 
merely — on its own account merely, and, if 
that he the ease, inseparably attached to it; 
so far as that supposition extends, so far the 
institution of an oath is mischievous, and 
purely mischievous. It gives to man, weak, 
frail, sinful, wicked man — it gives to man 
pro tanto (so he be but clothed in temporal 
Hiitliority) the command, the absolute com- 
mand, over a proportionable part of (Jod’s 
power — applicable to the worst, as easily as 
to the best of pur|ioses. It makes man the 
master, God his servant : and not his servant 
only, but his slave — his slave bound to a de- 
gree of imcrriiig obedience such as no human 
master ever received, or could have icccivcd, 
from any slave. 

Attach to the ceremony, andthenee to the 
profanation of it, hut the smalle>t jiartieb' of 
punishment, and that particle inscp,iral»le ; 
then has every man a sure r(*ei[)e for binding 
himself, and any such other man as the in- 
fluence of a moment can put into his power 
for this purpose, — for binding them, with a 
force proportioned to the quantum of this 
particle, to the eominission of all imaginable 
crimes .* then has man, by grant from God 
himself, a power over God, ap[)licahle at any 
time to the purpose of converting God him- 
self into ail accomplice of all those crimes. 

Let this be the supposition built upon, then 

detected, it cannot be punished in any case ; de- 
tected, it will in general subject him to the proper 
punishment: to tlie very punishment from which, 
by that fresh crime, the natural consequence of 
every former crime, he struggled to escape from 

Not that, even in this case, punishment as for 
mendacity would be necessarily without its use : 
for a man who is innocent has everything to lose 
by mendacity, nothing to gain by it : and it may 
happen that, though the former crime which he 
has committed may not be susceptible of suffi- 
cient proof, yet among the lies wliich he has 
uttered, in his endeavours to escape from the 
imputation of such hi.s former crime, there may 
be this or that one so ill-contrived as to be sus- 
c^tible of the clearest refutation. 
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would Jephthah, by the amount of this inse- 
parable particle, — then would Jephthah, had 
he spared his daughter, have been punished by 
God’s pow^r — pimisbcd, not for the taking 
of the rash vow, but for the breaking of it. 

Then would the assassin of Henry IV. 
('punished, or not punished for making the 
attempt) Iiave hecui punished, and by divine 
vengeance, had he refmined from making it. 

Assa^si nation, — as^a-sillatioll through mo- 
tives of pietv, the natural, — in case of 
eousi-^tency (he mu'cssary, and as history 
testifies, the too fiequcnt, — ■ fruit of the po- 
pular persuasion relative to the nature and 
eifeet of oaths. 

It wnis in the eailicst stages of soeietv — 
in tho'-e stages at which the powers of the 
himian imdei’standiiig were at the weakest — 
that this, together with so many other articles 
ill the li^t ot supernatural securities, or sub- 
stitutes for testimonial veracity, took their 
ri,->e. Ord(*als, in idl their forms : trials by 
battle: trials without evidence (understand 
liiiinan evidence:) trials by supernatural, to 
the exelusion of liuman, evidence: trials by 
evidemee secured against mendacity by super- 
natural means — by the ceremony of an oath. 

As the powers of the human imderstaiuling 
gain strength, invigorated by nourishment and 
exercise, — the naturnl securities rise in value, 
the supernatural, understood to be wdiat they 
are, drop, one after another, off the stage. 
First w'ent ordeal : then went duel : after 
that, went, under the name of'^he w'ager of 
law, the ceremony of an oath in its pure state, 
unpropped by that support which this irieffi- 
ci('iit security receives at present from those 
efficient ones which are still clogged with it : 
by and bye, its rott('imess standing confessed, 
it wall perish olf the human stage: and this 
last of the train of supernatural powers, uU 
tima C(dico1um, will be gathered, with Astrea, 
into its native skies. 

The lights, whicliat that time of day were 
sought for in vain Iroiii supernatural interfe- 
rence, are now collected and applied, by a 
watchful attention to the probative force of 
circumstantial evidence, and a skilful appli- 
cation of the scrutinizing force of cross-ex- 
aniinaiion. 

§ 4. How to adapt the ceremony, if employed^ 
to its purposes. 

Objectionable as the ceremony of an oath, 
considered in the light of a security for the 
trustworthiness of testimony, has appeared 
to us to be ; still, if it is to be applied to that 
purpose, it eaniiot be a matter of indifference 
to know in what way the little efficiency 
which it possesses may be made as great as 
possible. 

An oath acts in three ways : it carries wdth 
it the operation of three different sanctions : 
of the religious sanction, from its nature and 
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essence ; of the legal sanction, whenever pu- 
nishment has been attached to tlu3 profanation 
of the ceremony, as such ; of the moral or 
popular sanction, because that which points 
the force of the legal sanction upon any ob- 
ject, generally points at the same time the 
force of the moral sanction, and brings to 
bear the punishment issuing from that source, 
also. 

Suitable to the nature of the three different 
sanctions concerned, will be tin* arrangements 
calculated to raise to its maximum the salu- 
tary agency of the ceiemony, as applied to 
the purpose in hand. The practical ulilit\ of 
introducing into practice this or that particu- 
lar arrangement on the occasion in question, 
will depend so much upon the st,ite of {inblic 
opinion in each respective country — upon the 
prejudices, and humours, and caprices, of the 
people and their ruleis, — that the liints whicli 
follow on the subject cannot he ailapted to 
any other purpose than that of illustration. 
For that purpose, a eoncise (and as it were) 
short-hand mention of them will he suffieient, 
wdthout attempting to enter into (h'tails, dii,- 
tiiictions, moditieations, or justitieations. 

I. Arrangements for adapting the ceremony 
of the oath for tin' purpose ot pointing the 
force of the religions sanelioii : — 

1. Form of words, appropriate and impres- 
sive.* 

2. Different form of words, rising one above 
another in solemnity and imjiressi veness ; 
partly according to the irnportanee of the oc- 
casion, as measured by the iniscliic'vousno'-.s 
of the offence, aecordiiig to the inodifieatious 

* To show how much in tins case may depend 
on form, when in substance the ceremony is the 
same, I have heard at different times niany more 
instances than 1 can recollect of the importance 
attached to particular forms among sea-faring 
men and other individuals belonging to die un- 
lettered classes — forms not established, but cast 
by chance in each man’s jiarlicular imagination. 
Say, you wish your tongue may rot off — say. 
you wish your eyes may drop out of your heail 

this moment, if you ever saw any such thing. 

By an adjuration in some such form, or varying 
from it by some whimsical embroidery which I 
have now forgotten, and which, if remembered, 
it might perhaps not be decent to repeat, has a 
man been made to bring out some truth, which, 
till then, he had masked by a profusion of false 
protestations, uttered without scrujde ; and which 
could not have been extracted from him by all 
the force that could have been brought to bear 
upon him in a court of justice. 

Unfortunately, illustration is the only purpose 
that can be answered by this observation. The 
comparative impressiveness of each such formu- 
lary depending upon the inscrutable texture of 
individual idiosyncrasy, it can never be applied 
to any judicial purpose; unless possibly at the 
suggestion of a party, apprized by habitual iri- 
tercourse, of his adversary’s state of mind in this 
respect; in which case, however, it would always 
be to be added (since it could never on sufficient 
assurance be smstituted) to the regular oath. 


above exhibited ; partly according to the ap~ 
prehension of talsehood, excited by the indi- 
vidual cireuinstaiiees of the case in the bosom 
of the judge. f 

3. On occasions of superior importance, 
attitudes niid gestures directed to the same 
Olid — lifting up the hands and eyes to hea- 
ven, J &e. 

4. Appropiiate graphical exhibitions, eon- 
stituting in this view a regular part of the 
furniture of every court of justice. Copy, 
ill painting or engraving, of the death of 
Ananias .ind Sapphira (capitally piinislied on 
the s[K)i liy divine justice, for mendacious 
testiinoiiy of the self-invcstuice or self-ex-- 
owcnn'ii.v kind,) a subject treated by Raphael 
in one of his cartoons. Over the picture or 
print, explanatVms and applications, in cha- 
racters legible to all spectators. 

5. Other appropriate cxliortation.s and ob- 
servations taken from soriptiire. 

t). The oath administered, not by a lay- 
officer of the court, but by a minister of the 
e'stablished religion || On extraordinary oe- 


f With a view to solemnity and impressive- 
ness, the clioice of a formulary is matter of no 
small difliculty. It is exposed to this dilemma ; 
employ the same form on all occasions, the most 
trifling as well as the most important, — applied 
to the most important, it fails of being so im- 
pressive as it might be; or else, when applied to 
the least important, it sounds bombast and ridi- 
culous. Employ divers forms, rising one above 
another in impressiveness, — then comes another 
danger: on the occasions on which any form short 
of the most impressive is enqiloyed, the witness, 
knowing that there is another which is regarded 
as more efficacious, may conceive lightly of that 
which, on the occasion in question, is tendered to 
him, and rcgaril it as wanting in some particular 
which is necessary to endow it with a completely 
binding force. 

The only effectual remedy would be, not to 
employ the ceremony at all, or, if at all, only on 
the nio.^t inqiortant occasions. 

The following might be two of the grada- 
tions ; — 

The evidence I I'’*"! to give, shall be 1 

I ne eviacnce i ^ giving, is j 

the trutli, the whole truth, and nothing but the 
truth. 

If, in any part of the [ have been giving, \ j 
testimony I I am about to give, j 

knowingly utter anything that is false, or in any 
respect conceal, disguise, or misrepresent the 
truth, I acknowledge myself to be deserving of 
the wrath of Almighty (Jod, and of the con- 
tempt and abhorrence of all mankind. 

J .Scotch covenanter’s oath. 

II On the ground of English law, .— if the fa- 
culties possessed by ecclesiastical functionaries 
were not, by a sort of mutual (though tacit) un- 
derstanding, set down among the sorts of talents 
better kept under the napkin than drawn out for 
use, — the application might be made of this 
principle in a variety of obvious instances : — 

1. In a bench of justices of the peace, sitting 
in general sessions, it seldom happens but that 
one or more clerg^cn are spontaneously pre- 
sent, In this case, the principle might be applied, 
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casions (the witness professinp; a religion other 
than the established) — power to the judge 
to call in the assistance of a minister of the 
witness’s own religion, for the purpose. On 
occasions of extraordinary importance, prayer 
by the minister, short but appropriate. 

II. Arrangements for adapting the cere- 
mony, on extraordinary occasions, to the 
purpose of pointing the force of the political 
sanction: — 

1. Ill front of the station of the witness, 
as he stands up to deliver his evidence, ^ — a 
table, in characters huge enougli to be read 
from every pint of tlie courl, stating the pu- 
nishment for jiei jiny, accoidnig to its various 
gradations. While the witiu-ss is pionouii- 
cing the oath, an ollieer of the court, with a 
wand, points to the particular modilication of 
puiiishruent attaclied to the jiarticular modi- 
fication of perjury, which on the occasion in 
question, would, in case of mendacity, be in- 
curred.* 

without the smallest addilional trouble or ex- 
pense. 

2. At the a'jsizcs, it scarcely ever happens but 
that one or more of the neighbouring clergy are 
present, drawn by curiosity or business. 

3. At the 01(1 Bailey, in the intervals of meals, 
might not the Lord IMayor’s chaplain be suit- 
ably and profitably employed in tins line of seri- 
ous service, as in saying grace before and after 
meat at the Mansion-house ? As asimjde specta- 
tor, the Ordinary of Newgate is often present. 

4. In Westminster Hall, of the five chiefs, 
three are commonly members of the House of 
Lords, and in that clviraetcr give title (if not 
occupation) each of them to a certain number of 
chaplains. Might not these, with or without the 
assistance of other sneh labourers in the sacred 
vineyard, suffice amongst them for the di^'cl’arge 
of a function so well assorted to tl. u «»ila r :u:i( - 
tions ? At whatever price the labour was esti- 
mated, the chief judge of the chief court of 
equity has in his hands assets singularly well 
adapted to the pnrjiosc of affording it its reward. 

5. Jin the House of ( Commons, the Speaker has 
a chaplain, whose duty consists in offering up 
prayers and thanksgivings, vliieh, happily for his 
congregation, they are not obliged to join in. 
Might not his time be employed to rather more 
advantage, in giving solemnity to tlie oaths ad- 
ministered to witnesses before committees ? 

6. In the ecclesiastical establishment, for the 
greater advancement of piety and religion, are 
contained (as everybody knows) in no inconsi- 
derable number, dignities and other benefices, 
composed of reward altogether pine from service. 
Would the reward be less profitably bestowed, 
if service, in this or some ofeier shape, were at- 
tached to it. 

Among our Saxon ancestors, in the county 
courts (at that time competent, as they should 
never have ceased to be, to all sorts of causes,) 
the minister of justice never sat without the mi- 
nister of religion at his elbow. 

• The institution of binding a man to his good 
behaviour, by obliging him {in the language of 
English law) to enter into a recognisance, ^;ears, 
in one respect, an analogy to this arrangement. 
Considered on the mere footing of a contract, an 


2. On extraordinary occasions (for example, 
when the temptation or the proneness to 
mendacity is apprehended to be particularly 
great, and, at the same time, the cause im- 
portant,) a curtain draws up, and discovers a 
graphical exhibition, representing a convict 
siilfcring the characteristic punishment for 
perjury, whatsoever it he. The olFicer, with 
ins wand, directs the attention of the witness 
to it, as aliove. 

III. Arrangements for adapting the cere- 
mony to tlie |)iirpose of pointing the force of 
the moral sanelion : — 

1. Ill the wording of the oath, express and 
distinct reference made to the punishment 
from this soiii ee, as well us from the religions. 
In the event ol mendaeity, the witness re- 
cognises himself as about to iiienr, and as 
meriting to incur, tlie contempt, or (accord- 
ing to the nature of the ease) the abhorrence 
ot all good ineii.f 

2. In ease of svispieioii of falsehood (whe- 
ther arising from extraneous contradiction, 
from self-contradiction, fiom iiieoiisisteney, 
or iiriproliahility,) Imt without ground suffi- 
eiiMit for proseeulion ; tlie puhlieation of this 
Iiaitieular [lart of tlu' evidence in the news- 
pajiers, authorized, eneouiMged, or ordered, 
h)' file judge : warning given of this arrange- 
ment to the witness at the time. Concerning 
the puhlieity to he givmi to judicial examina- 
tion in gmieial, see a suhseipieiit chapter of 
this Book.J 

3. T<* this liead may likewise he referred 
the several ai rniigements exhibited under the 

engagement, an agreement, -so far as the cog- 
nizor lumsJtis concerned, and without adverting 
to the jjci.sons joining with him in the obliga- 
tion in the character of sureties, the operation is 
useless and nugatory : to what end employ the 
compuLsive force of law, to engage a man to con- 
sent to submit to an eventual obligation, which 
It would be just as easy to impose upon him 
without such forced consent, as with it? The 
only real use of the instrument is to fix the penal 
sum which, on the deprecated event in question, 
a man will have to pay ; and to notify to him the 
amount of it. 

+ A very few words, indeed, well chosen and 
well placed, will be sufficient. There is no sort 
of incompatibility between tlie one object and 
the otlier. Among men not under the influence 
of religion, an oath bearing reference to religion 
and nothing else, is in dangerof losing the whole, 
or a great part, of that respect, which might be 
secured to it by a prudent attention to their opi- 
nions. All men ought to be under the influence 
of religion — therefore, whether they are or no, 
wc ouglit to deal with them as if they were — is 
a most deplorably self-deceiving, though unhap- 
pily but too frequent, logic. But deplorable 
would be a man’s own error — deplorable the 
misfortunes of his subjects — if, on any practical 
occasion, any such assumption, any conceit thus 
hatched, should be taken up by him in the capa- 
city of a legislator, and acted ujion as a ground 
for any of his measures. 

t Chap. X. 
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two fonOer heads. Whatever discourses and 
exhibitions are addressed in this way to tlie 
witness, make their way at the same time to 
the public at larpre, and through that channel 
(circuitous as it is) are reverberated upon liim 
with augmented force. 

Preach to the eye, if you would preacli with 
efficacy. By that organ, through the medium 
of the imagination, the judgment of the Inilk 
of mankind may be led and moulded almost 
at pleasure. As piqipets in the hand of tin* 
showman, so would men be in the luind of 
the legislator, who, to the science proper to 
his function, should add a well-informed at- 
tention t(j stage etfeet. Unhappily, among 
the abundantly rhveiNified shapes in whicli 
severity has displayed itself in piuial exhibi- 
tions, scarce tin' laiiitest trace of ingenuity is 
anywhere to Ix' t'ound. No in<»iks ot an\ (iro- 
gress made in the study ot liuman nature— no 
sign of any skill, or so niiich as tlionght. dis- 
played in the adajitat ion of im'ans to ('inK. 
Ends are scarei'so inueli*as looked at. Blind 
antipathv is the spur — blind piaclice the only 
guide. To do (though it be to fail) as otliers 
have done before him, is each man’s only aim, 
is each man’s highest praise. 

Next (if not superior) in importanee, to the 
study of anginculiiig the elVuMcy ot the (*e- 
remony 1)\ tbe^c' eorioborative eii eumstauet's 
and accompaiiiineiits, is tin* attention not to 
spend its toree upon tlie air — not to consume 
it upon inadeijuate object" - - nor to debilitate 
it and briiig^it into contempt, by ('inphning 
it upon occasions in which its utti'r mefficacy 
is demonstratc'd by expc'iiencc • not to pci se- 
vere in einplojnig it in the cliaractei of a 
security for veracity, in ea^es wlu're ineiula- 
city is the constant and notoiious iC'-nlt. 

The following are such tiirlher lulcs, as 
may with advantagi* be observed in the \\ord- 
iiig and administering of the oath : — 

Rule 1. Let the words' of the oath be pro- 
nounced by the witness himself: not simply 
heard, and tacitly assented to, as they issue 
from the mouth of a third person — such as 
the person by whom tlie oath is said to be 
administered. 

Reasons: 1. A ceremony — a discourse — 
will naturally appear to a man to be the more 
unequivocally and indisputably his own, tlie 
more active the part is which he takes in it. 
Whatever issues out of a man’s own mouth, 
will naturally appear to him to be more com- 
pletely his own, than what he silently hears 
while spoken by another. Silence, says tlie 
proverb, gives consent : True ; but not so 
clear and unequivocal a consent as is given 
by direct speech. Where the inclination is 
reluctant, nothing more inventive than the 
imagination — nothing more flimsy than the 
subterfuges which it will make or catch at. 
I did not hear — I did not attend — I did not 
comprehend : no excuses too weak for a man 
Vo I.. VI. 


to pass upon himself, howsoever it be with 
others. What you yoiirsclt pronounced, you 
eiiiinot but have heard ; what you yourself 
pronounced, }ou cannot but have attended 
to: wliat you 3 ourself pi onounecd, you can- 
not but have comprehended ; it being that 
sort of pro[)Os.ition, which a man c'annot fail 
of compreheiidiTig, so he have hut given it 
that mea'"ure of attention, without which he 
could not have pronomieed it. Such are the 
bars which the voice of eonscience, or of any* 
monitor fiom withouj^ ha< to oppo^'C to the 
propensity to e\ a^ion in tin case of audible 
eimiiciatioii, but not in the case of silent 
auditorsliip. 

2. Any deniinciation of infamy, though 
it be but e\ eiitiial and hypothetical, is re- 
flected upon a^niaii in a more forcible maimer, 
when the mouth from wdiich it is known to 
have i'—ued is his own. “ Thy own mouth 
condemiielh thee, not I.”* “ Out of thy 

owii .noiith will 1 judge thee.”f 

Rule 2. Ill the woids wliii li the witiu'ss pro- 
nounces, the vei l)s and jironoims should be in 
the lir.st person, /sircar, 1 dcchirc, and so forth. 

H(‘a'"Ou: ’fids feature in the oatli is iie- 
(*('"9.iry to give I'oinplete fullilmelit to tlie 
infi'iitioii express'd in tlie rule last preceding; 
to rais(‘ to its maximum the force of the in- 
flicted infamy; to rai^e to maximum the 
foiee of the impression made by the oath 
upon tin* mind ot him who tnkes it. 

This form, though not only tlie most ap- 
posite, but tlie most natural, is not however 
so neei'Hsjiry as to render the opposite form 
without ('xanif)h‘. The torin, in wdiieh the 
judgment eventually passed upon tin* eonduet 
ot the witness, nnd pronomieed by the wit- 
ness, is e\prosv('(l, may be that of a judgment 
passed upon it, not liy himself, but by others, 
viz. tlie authors of the disposition of laiv, by 
which the oath is instituted. 

Rule 3. The form should he as concise as 
is consistent wdtli the pri'ceding rules. 

Reasons: 1. Ire piopoition as a discourse 
is drawn into length, especially if without 
material addition to the ideas conveyed by it, 
the impression made by it is w^eakened. 

2. Where wdtiu'sses arc mimerous (es- 
pecially where the time allowed for the ex- 
amination is limited and scanty,) the time 
consumed in this w^ay may be a material ob- 
ject^ in respect of vexation, expense and de- 
lay ; and at any^ rate, in respect of the time 
consumed on the part of the judge. 


§ 5. Oaths, how applied as a security for the 
trustworthiness of testimony , under past and 
present systems of law. 


• Under the original Roman law, the cere- 
naony of an oath (as already mentioned^) does 


* Job XV. b. T Luke xix. 22. 

:J: See last Chapter, § 3. 
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not appear to have been employed in ^^eneral claration has been fitted to particular 
on the occasion, nor consequently for the statement, such as would naturally be ex- 
purpose of adding to the securities for the tracted by examination, — in what cases, if in 
truth of testimony. Not extending in general any, <<t(pcrndded^ — . does not appear clearly, 
to what are commordy called assertory de- on the fiice of such reports as are l>efore me. 
clarations, it must have been for the most What seems probable is, that the reporter 
part confined to those occasions on which it himself had no clear conception of the dif- 
has been distinguished by the appellation of ference : what ‘'Cems equally probable is, that 
a promissory oath. the judges, whose ()ractice he has in view. 

At one period or other, on here and there had not themselves any clear concc'ption of 
an occasion, the ceremony does indeed appear the diflerence. Som(‘tim(‘s the one course 
to have been employed for this purpose. But may have been pursued, sometimes the other, 
if the intention was really sincere, so shallow according to the occasion, and the object 
was the conception, so clumsy (he manipu- (public or j)rivat(', good f)r bad) that happened 
lation, that the interests of tiulh seem upon to have been principally in view, Substitu- 
the whole rather to have suffered by it, tlian tion would be suggested by indolence or fa- 


to have been .served. 

An oath, in so far as a breqeh of the en- 
gagement is exposed to detection, opiTates, 
it is true, as a (‘beck to mendacity. But, if 
the breach of it is entiiely covered from de- 
tection, it operates, — in here and there a 
mind of more than common delicacy, as a 
check to mendacity, — but on minds of vul- 
gar mould, rather as an encouragement. By 
presenting a colour of elficicmcy to a cln'ck 
which ill realityanionnts to nothing, it fur- 
nishes a ('(‘rtifieate of v(‘racity to any liar 
who thinks fit to apply it to that use. It 
gives him credit for virtue which he does 
not possess; seeures to him all the profit of 
inendaeity without any of the risk ; and en- 
ables him to combine the benefits of menda- 
city with the ref/utation of the opposite 
virtue. When, hy the tie of so awful a saue- 
tion, a man is bound to the observance <j( the 
laws of truth, — can you, without a violation 
of the law of charity, rctu''(‘ to take him at 
hiswoid? Such, on these occasions, i', the 
joint cry of the hypocrite and the dupe. 

In ease of falsity, the testimony givmi by 
a man is the more tlioroiiglil}' exposed to de- 
tection, — in the lirst plae(‘, the more [laiti- 
cular and cireiimstantial it is at the first 
delivery, — in the next place, the more com- 
pletely it is suhjeeti d to the test of cross- 
examination. Remove this test, you already 
grant to mendacity a sort of half-licence. 
But if, instead of calling upon a man for 
particulars, you admit of a declaration in ge- 
lieial terms, — notbing is more easy, more 
natural, or more common, tban, l)y the gene- 
rality of those terms, to render the licence 
coirqdete. 

Such, at any rate, is tlie efTeet. More than 
one cause (speaking of psychological causes) 
may, any of them, have been adequate to the 
production of it. In some instances, fraud : 
the futility of the remedy being understood 
by the hand that administered it. In oth^ 
instances, honest imbecility : the prescriher 
being himself a believer in the efficacy o^his 
own quack medicine. 

In Avhat, if in any, cases, the general de- 


vour — addition, by d('spair and lassitude, lii 
the latter case, tin' iiidgc .stands in the pre- 
dicament of the misci IlMr[)agoii, in INIolicrc : 
aft(‘r scarclnng till lu' was tired, and finding 
nothing on the siq)post'd thief — “ Rends 
moi,” says he, “ .sans te touiller, ce qiie tu 
m’as vole." 

Among the Romanists, the following pre- 
sent th(‘mscl\es as the piincij)al instances in 
which this sort of mock security appears to 
liav(; l)C(‘n ('mployed: — 

I. 'V\[Q fui amentum crpurtjntorium. The 
sort ofea^e lii're is a criminnl one. The pro- 
cess of examination must have been already 
uruh'igone; tor to employ it, was the eon- 
stant j)ractice in these cases. The evidence 
thus (‘xtract('d was found insufficient : it was 
so, even with the addition of the extraneous 
e\]dence Had an oath been administered 
before the examination? then to what use 
r(‘p('at it afterwaids? Had no oath been 
administered at that stage then why dis- 
card it at atimi' at winch (if at any) it miglit 
bav(‘ been useful, reserving it foi‘ a time at 
wliicb all elianee of its being useful was at 
an end 

2 'i'\\v juramodmu suppleforlum. The case 
is here a non-tienal one. The plaintiff, for 
example, demands a debt. The extraneous 
evidence he produces is deemed insuffieient. 
'fo supply the deficiency, be is admitted 
as witness in bis own behalf: but on wliat 
terms ? Not on the terms of snlimitting to 

examination, like an extraneous witness, 

but on the terms of repeating, in general 
words, wliat in gciiend words he had said 
before. Of so niitriistw'ortliy a sort is the 
testimony, tli.it, so long as any other is to 
be had, it is not to be reeeived at all : this 
same untrust w'orlliy evidenee, when it is r - 
eei\ ed, is to be received free fi oni those essen- 
tial eheeks, which, in the case of the most 
trustworthy wdtnesses are deemed indispen- 
sable. 

3. The oath of calumnij : placed by Bishop 
Halifax at the bead of those arrangements the 
object of wdiieli was torestniiu Acliat be calls 
temerity (he should Inue said mala jide^) ou 
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the part of litigants. I believe my cause is a 
good one, — says the suitor, plaintiff or de- 
fendant. To a suitor by whom these words 
have been pronounced, what judge can be so 
uncharitable as to impute any but the purest 
wishes and the purest motives? lly these 
words, as surely as by a talisman, pvcrytlnng 
that savours of temerity is, to be restrained. 
What grounds liave \ou for looking upon 
your cause to be a good one ? A question 
of that sort would have been too dangerous : 
a customer who could not answer it, might 
every nowand then be driven from tlic sliop, 
the officina justilifP, as lllackstone so truly 
calls it. 

On the viva once examinalion of a witness, 
the form observed in English procedure, on 
the occasion of a trial before a jury, is as fol- 
lows : — An ollicer of the court, having put 
into the hand of the witness a book contain- 
ing the Christian scriptures (viz. that part 
which is purely Christian* the New ''i'esta- 
ment — or, in case oY a Jew, that part of the 
Christian scriptures which is recogniz(*d in 
common by Jews and Chri-.tians — tin* Old 
Testanunt) — addresses hiin'>('lf to the \vi(- 
iiess, and says to him as follows* — The 
evidence you shall give on the issue joined 
between our sovereign lord the king and the 
defendant — or, the pri'^oner at the bar — or, 
the jiarties — shall be the tiuth, the whole 
truth, and nothing but the truth — so help 
you God. The witness thereupon, either of bis 
own accord orV the suggi'siion of tlx* ollicer, 
puts bis lips to the book, .md tlieii, and not 
till then, the oath is considered as having 
been taken. 

As to the di’scriptioii of tlie t(‘slimonial 
duty, it scorns happily enough ini.iginod : — . 
comprehensiveness, eonciseaess, and empha- 
tiealness, are qualities, the praise of which 
seems to be justly merited by it. Of the 
three members of the elausi' the truth,” 
“ the whole truth,” “ and not lung but the 
truth” — the sense might perhaps be conveyed 
by the two last, without the first. Ihit so 
useful is the first for filling the period, and 
strengthening the impression made upon the 
mind through the medium of the ear, that, 
supposing it omitted, the force of the phiase 
can scarcely but appear to have sustained a 
cousidei ahle loss. Instead of being considered 
as cUi additament purely superfluous, the ge- 
neral expression the truth may lx; considered 
as containing in itself the whole of the sense : 
in which case, the two other members may 
be considered as added by way of exposition ; 
lest, for want of sufticient particulaiity, either 
of the ideas (in particular that of integrality) 
should fail of presenting itself to notii-e. 

In other respects, if the above rules bo con- 
sidered as aflfording a proper test, the above 
exhibited formulary seems ill qualified to abide 
it. So far as enunciation goes, the witness is 
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purely passive : he is a hearer only, not a 
speaker, though in a concern so much his own. 
Ts^ot speaking at all, the rule which requires 
him to speak in the first person is unobserved 
of course. The kis^sing of the book is an ex- 
hibition altogether vague and inapposite. If 
it be imderhtood to convey an expression of 
respect, there is nothing to direct it to any 
oliject beyond the hook: if it contain an ex- 
pression of respect for the hook, and the ob- 
jects from which it derives its title to respect, 
it bears not any express assurance of the vera- 
city of the statement about to be delivered. 

Considered as an instrument for calling in 
the force of the religions sanction for the pur- 
pose of binding tlie witness to the ohservaneo 
ot liis duty, the phrase S() help you God seems 
hut V(‘ry feebl? and inadequate. It contains 
an allusion to God’s fivour, but scarce the 
faintest allii'^ion to God’s wrath. It brings 
good alone to view, not evil — reward, not 
punishment. It holds np to the witness the 
prospect of a sort of sjx'cial grace, an extra- 
ordinary and unknown reward, to be hoped 
lor by liim in the one event ; hut is silent as 
to reprobation and pnnishineat, in the other, 
The worst that is lepresented as about to 
hef.il him in any event — in the event of his 
didiling himself with the (‘rime of perjury, — 
is tli(' t.iilure of this special grace: a sort of 
ac((uisiti()n, the idea ot which not hav iiig been 
ever stamped upon his mind, the apprehension 
of missing it is not of the number of those by 
which sensible and seiious alarms are w'ont to 
he excited. What siilutary terror can he ex- 
pected to 1)0 excited in the mind by the faint 
and altogether obli({uc intimation of a possible 
loss, ot which rK'itherthe value, nor so much 
as th(‘ nature, has in any perceptible degree 
been (wer pr(‘seiit to a man’s mind ? If a 
w'orking man (and of such is the hulk of the 
species) has a burthen to raise, and wants help 
to lift it, W’hom has lie been used to look to r 
— not God, hut his next neiglibour. 

In the Danish law, no great value appears 
to be set upon the judge’s time. In causes of 
a certain degree of imjiortanee, eacli witness, 

I before or after he takes the oath, is to hear 
I w'hat is called an “exposition” of it, extend- 
ing to the length of three quarto pages ; an 
expense ot time the more wanton, inasmuch 
as this dissertation is to be Kept constantly 
exposed to view^ in every court of justice.* 

According to^thc Danish code, a witness 
swx'ars with his fingers — the thumb and the 
two next being held np together, one for 
each person of the Trinity. f 

Of this sort of theology, observe the moral 
consequence. If murder or incendiarism (for 
example) be committed in presence of Arians 
or Socinians in any number, and of no others 
(not to spea k of Jews,) either the crime is to 

* Code Dan, 1. 1. cap. xiii. § 8. p. 58. 

i i'hxpobitio Juramenti, p. 545. 
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go uiipiinislied, or the witness is to bo duly 
plagued in form of law, till he submit to 
swear against his conscience. 

In case of perjury, besides forfeiture of all 
forfeitable property, the witness is to lose two 
lingers, — two of the three offending finger'', 
it seems natural to suppose, — and fhii'> far 
analogy seems to have l)een eon^ulti d. Pity 
an equal regard had not been sliown to eco- 
nomy, not to speak of hinnanity and ('ommon 
sense. The convict, if not already a pauper, 
was to be coiuerted into one by the forlei- 
tiire ; and, by the same sentence, Jus means 
of liveliiiood were to be cut of. 

As to the puriishmc'nl of t lie religious sanc- 
tion, if any particulars ari' dc'^iied concerning 
it, n'ference may he made to the Hindoo code, 
and to tlie Danish code. 

In respect of quality, tin* Hindoo code docs 
not afford us much information : in respc'ct 
of quantity, it is precise to admiration. The 
misfortune is, every (luantit)' is relative: and 
what the correlative is, is not explained. 

If the subject be a cow ( wlietluu- 1 he cause 
be penal or non-penal is not specified,) the 
guilt of peijurf is equal to that of the mur- 
der of exactly ten persons : if a horse, guilt 
equal to one hundred murders : if a man. one 
thousand murders: if a piece of gold, the 
luimherof murdered persons on the other side 
of the equation is rather dillieull to rei'kon; 
it is equal to all the men that ever were horn, 
plus all that ever will b(‘. 

“ If the affiir he concerning land,” the 
ratio of this lot of guilt to the preceding one 
seems rather diflicult to measure : it is that 
of the murder of all the creatures of all sorts 
living in the world; but at what peiiod is 
not specified. 

Another difficulty turns upon the distinc- 
tion between an animal having hair upon its 
tail, and an animal having none: in the f'oi- 
mei ease (kiiie and liorses excepted as ahoviq) 
the number of murders,, to the guilt of 
which that of the perjury is equal, is exactly 
five: when the tail has no hair upon it, the 
degree of guilt is left to be dihcovered by the 
faint light of human reason. 

For exculpative perjury (at least for self- 
exculpative,) when the punishment is capital, 
there is an express licence — a few eases of 
particular atrocity excepted, such as the cases 
of murdering a cow, or driqking wine .* and, 
for the encouragement of marriage, three or 
four falsehoods may be told, to promote so 
laudable an end. At the same time, so much 
better a thing is gallantry without marriage, 
than marriage itself, that in the former case 
the quantity of “ falsehood” pronounced “ al- 
lowable” is unlimited.! 

In the Danish code, the punishment of the 
religious sanction says nothing of proportions, 

* Halhed’s Code of (rentoo Law, pp. 1*2!), 180 
ib d. p. lol). See abovo, p. 2U2. , 


and seems to have but one and the same lor 
for all offences, whatever be the unhappy occ'a- 
sion, men, land, horses, gold, animals with- 

out hair upon their tails, or cows. In respect 
of quality, it furnishes considerable informa- 
tion. ]iesid(‘s being excluded for ever from 
tlie company of the inhabitants of heaven, 
with the three persons of the Trinity at their 
head — a privilege the loss of which might, 
by want of the experienced enjoyment, have 
been rendered the more tolerable, — besides 
(his, together with a variety of other negativ'c 
[umishments of the same eumph'xion, — the 
pi'ijurer’s body and soul are to stand devoti'd 
to Hataii and his> ciew (who, tor the occasion, 
are loaded with sad epithets,) and with them 
ill the depth of Erebus, are to be surrounded 
and tossed about in everlasting and imextin- 
giiishable fire, always consuming, never libe- 
rated. Another piinislmient, wbieli in ease 
of perjury the witness is to bi; understood to 
wish for, is one that is to be borne, not by 
himself immediately, but by his cattle. They 
are not to be roasted, like their master, in 
Erebus. Imt to earth, and he 

emaciated, till they have lost tlu'ir value. 
Such, it Is expl.iiiied, is to be his wish: but 
as to the cattle, whether the wish is to be 
aeeomplished, is not stated. 

By the Svvedisli law, if tlie letter of it is 
to he depended uimii,— be the cause what it 
may --in a cause of [)roj)Ci’ty, be the value 
in dispute wliat it may, — every man is at 
hlieitv to jierjiire hiinselt for forty dollars : a 
sum eonsideiably less tlian the ten pounds, 
which, in English equity law, is deemed so 
veiy a tiille as not to be woith restoring to 
a man wdio is unjustly diqirived of it. One 
would tbmk that all tiie absurdity in human 
nature had crowded itself into the depart- 
immt of science in w'liich the demand for in- 
telligence is the most in gent. 

In the same code, the oatli, though little 
more than a tentli of the length of the Danish 
explication, is still too long tor ordinary oc- 
casions. It occujiies a dozen quarto lines.!]: 
No written exposition here, as, on extraor- 
dinary occasions, in tlie Danish code : but, 
whatever be the occasion, the witness is con- 
demned to hear, and the judge to jiroiiouiice, 
on the subject of it; an extempore admonition, 
which may be of any length. Much scope tor 
eloquence is not indeed afforded to the ser- 
mon, where the text is no more than forty 
dollars. The pain of being intestabUis (what- 
ever he meant by intestahilis') will not make 
any very ellicient addition to the dollars : if 
the priv ilege from which a man is debarred 
be the making of a will, the terror will not 
be very great where he has nothing to leave, 
or is satisfied with the will that the law has 
made for him : if it be that of serving again 
as a witness, it is so much trouble saved, the 


Page 8ij4. 



325 


Cii. vr.1 SECURITIES — OATH. 


onlv incoiivonience beine: to a poi^siblo some- 
body else, whom be docs not care about : unless 
the case be his own, and then the exclusion 
may cost him his life. 

§ 0. Should an oath^ if eniploi/ad in other 

cases, be emjdoyed ot not on the examination 

of a defendant in penali ? 

When a defcTidant, in a cause of a penal 
nature, is examined — in other words, wiiere 
the testimony extracted or received is of the 
self-rcgardiiift kind, and, in the event of con- 
viction, self-diss(>rvin;r, and selt-convictinp, — 
shall an oath })e administered to him or not'-' 
If not. then the seeuiity thus aJforded for 
veracity is left unemployed : and in what 
case-,? In tliose in wliich tlie discovery ot 
the truth is of most impoitanee. If tlie cere- 
mony be extended to tln'se cases, then comes 
a haidsliip, which to some ('\es may be apt 
to appi'ar so trenuMidous as to hi* intolerabh>. 
In case of perjury, the sufj'i'i in^r, beinp^ sup(*r- 
iiatural, may be inflijiie ; wliile, in case of de- 
linquency, siieli is the fiailtv ot human nature, 
mori' particularly in so irinlty a bosom, that 
the temiitation to inciu tin’s inlimtc [mnish- 
inent may be iiresi-iible 

Another dithculty. Suppose it di'^nable, 
tliat, under such circum^tanci's, a deluidant 
should take the Orith- what it lie lefuse? 
Acquiesce in the retiisil, tin* s(‘cutity is lost, 
— lost to the most impoitant class of causes. 
Retnsi' to acquies(*e in the lefusal, wliat re- 
source is therii tor conqiellin/j: it •* To ('iidi'a- 
vour to coni|iel it, is but in otbei words to 
employ torture. Hut aihiiit lin^'- toitiiK* to be 
a wairantable expedient in any <Mse, is this a 
case in vvhich to employ it ? 

Not to pursue, as it were in a parmithesis, 
an inquiry of such intricacy, a ‘•olutioii lor 
the dilTiculty [irescnts itself, and ^ uch a one 
as seems eijually simple and unexceptionable. 
Tender the oath • it lie accepts it , swear him; 
if he (feclines it, do not attempt to force him, 
but warn him ot the inference. From a refusal 
to take the oath (jiarticular reh, cions persua- 
sions excepted) the intmeiice — an inference 
M'hich, at the su^fjestion ot common sense, 
every man will draw immediately, — is exactly 
the same as that which would be drawn fiom 
non-respo''sion under the oath, oi from non- 
responsion on an occasion of an extranidicial 
nature, and which accoidinp^ly admits not of 
an oath. 

This course seems to be eipially advanta- 
geous, whether uilt be su f) posed , or i nnocence. 
In case of innocence, all objection vanishes; 
being innocent, a man embrai-es with alacrity 
this as well as every other means of iinpress- 
ing the court with the persuasion of his in- 
nocence. In case of guilt, if he declines taking 
the oath, a species of circumstantial evidence 
operating in proof of the guilt — a sort of evi- 
dence tantamount to non-responsion, is thus 
obtained. If, notwithstanding his guilt, and 


thence his coiiscionsncss of guilt, he takes the 
oath — takes it in the vievv of avoiding to 
bring to bear against himself that species of 
circumstantial criminative evidence, — a re- 
sult more or less probable is, that, to tlie 
symptoms of pertuibation produced in his 
deportment by the apprehension of the legal 
punishment wliich lie lias incinred, may be 
added those of an ulti'rior degree of pertur- 
bation, produced by the contemplation of the 
guilt {)f perjury. 

AViIl it again he said — still } on ought not 
thus to lay snares tor consciences ; it is cruel, 
for any temporal ndvantage, tlius to subject a 
sinful soul to ‘'O serious an addition to its guilt? 
If this reasoning were eonelusivc, you should 
alistain trom the iisi* of this security altoge- 
ther: in ca-'es^non-penal, as w'l II as penal — 
in the <‘ase of ('xtraiu’oiis, as w'cll as in that 
of sclf-regai ding, te'^timony' ; wlierev’cr you 
saw a man determined, as you thought, to 
commit perjury, this security for veracity 
ought, in that instance, to be laid aside: the 
moie hardened and iletcrmined in mendneity 
a Ilian weie, the more sale. 

'i’lie niiselnevous eonsinpienees that w'ould 
ensue from tin* notion that -the profanation 
ot the ceremony w i-re neeompanied witli any 
guilt, nioi'id or n'ligious, ovi'r and above w hat- 
over may he attaelii'd to the niendaeity by 
W'liieh the piofiiaatioii is ell’ceti'd, have been 
already stati'd together with the radical in- 
eongrinty and iiH'onsisteney attached to the 
notion of a Irai1 and wcuk being, such as a 
man, disposiiig, at his pleasure, ot the power 
ol a Heiiig all-powertul and all-wise. It the 
concln-ion be jiist, tin* aliove objection, re- 
specting the peril of future supernatural pii- 
nisbnieiit, tails to tlie ground. 

At any rate, the objection ran never come 
w'itb any tolerable consistency or grace fioin 
the lips ot anv one by w'bom the application 
made of this ci'iemony to the function of a 
jnryinnn, on tlie oeeasion of an English trial, 
is appioved. An outli, forceil into the mouth 
of twadve suidi judges, to oblige them to de 
elare their real opinion ; and torture applied 
to toiee some number of them, in (*ase of di- 
versity ot opinion, to declare (eaidi ot tliern) 
tliatto bo bisopinion which is not! — a mode 
of judicature so contrived that it could not 
goon, unless the judges, in unknown num- 
bers, were continually forced by torture into 
peijury I ^ 

True it is, that tlie incongruity of one such 
praeliee does not give coiigruity to iinotber : 
Imt it, for fasliion’s sake, a certain quantity of 
perjuiy must at all events be preserved, bet- 
ter preserve a sort which is of some use, than 
a sort which is as useless, as in every other 
point 'of view it is incongruous.* 

• For the principal alterations in the law re- 
garding oaths, which have taken nlace since the 
above chapter wes first publisheu, vide supra^ 
pp. 312 & 316, and Vol. V. p. 168. 
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CHAPTER VII. 

OF SHAME, CONSIDERED AS A SECURITY FOR 

the trustworthiness of testimony. 

Shame m iy be considered asopernlinginthe 
cliaracter of a security for trustworthiness in 
testimony, in so far as, on the occasion of a 
man’s deliveiing testimony, tin* contempt or 
ill-will of any person or persons is undei stood 
to attach, or apprehended as being aliout to 
attach, upon a deviation, on Jiis part, fiom 
the line of truth. 

Shame, it is hut too evident, in the clia- 
racter of a principle of action, cannot upon 
ttU occasions be relied upon as a sunieient 
8e<*urity, without t he aid of legal [uinishmcnt. 
Some men are below shame ; voine men aie 
above it. Power will, in some Mtuations, place 
a man above shnine. In England, however, 
power is hardly sullieient to phice a man above 
shame, without a pede--tal of false science. In 
England, a king, Avere he ever so mueh in- 
clined, could scarce dare to deliver a notoii- 
ous talsehood from the throne. In the same 
country, however, no judge (I except alu'a)s 
the judges tor tin* tnm* being) ever^et feared 
to deliver trom the bench notorious falsehoods, 
under the name of fictions (and the whole 
system of common law procedure is made up 
of fiction) — or to suborn jurymen to deliver 
falsehoods not less iiotoiious, and aggravated 
into perjury. 

Happily, howevor, for mankind, shame*, in 
this its eharaeter of a security for triistwoi- 
thiiiess, is not altogether without its inlliienco 
on uncorriiptcd minds, — I mean on miiul.^ 
which, howsoever it may lie in respect of 
corruption from otlior smnccs, have not (he 
misfortune to be exposed to that coiruption 
which is poured down in such toi rents tiom 
the heights of English judicature. 

In the Danish courts of justice denomina- 
ted Reeondhfition 0///rt's’, oath is out of (lie 
question, punishment is out of the (|ue^ti(m ; 
truth has no other support than the sentiment 
of shame. Yet, strange to tell — strange at 
any rate to an Englisli ear — more causes in 
that country arc determined in these courts, 
from which the professional huvyer is ex- 
cluded, than in all the courts put together 
ill which the system of tcehnical procedure, 
with its apparatus of oaths and j)unishmeiits, 
bears sway. 

Even in England, cases in which the only 
punishment (hat bears upon the ease is that 
which consists in shame, are neither unknown 
to lawyers, nor unheeded by the legislature. 
Awards, for the correctness and completeness 
of the testimony on which they are grounded, 
having nothing else to trust to : and by an act 
of the legislature,* the power of the regular 
tribunals is applied to the giving force to these 

* 1) and 10 \y. III. c. 15, anno lliOd. 


decisions — decisions pronounced by judges, 
learned or unlearm*d, constituted by the joint 
ehoiee of the parties. f 

The force of the moral sanction, as applied 
to this purpose, is a most commodious and 
valuable supplcineut to that ot the political. 

It ci^ndenins u[)on less evidence : it inflicts a 
punishment j)ro more prohdtiouum, reduced in 
intensity in proportion to the faintness of the 
evid(*nce : it admits of a middle course be- 
tween condemnation and ac(piittal — an ex- 
pedient which in general cannot be, or at least 
is not usually, lesorti'd toby the punibhim'iit 
of the political sanction, as applied by judi- 
cial procedure : upon the appearance of fresh 
lights, it is able, without dilhcuUy, to divesL 
itself of any such undecided character, and 
(‘itlicr till u[) the measure of its pimisluneni, 
or strike it olf altogether, according to the 
eomplexiou of the <*ase. 

Mm^ii of that wdiieli appears to he done by 
f(*ar of juinishment alone, is really done by 
fear of shame — a fear w'hich, howsoever 
backed and strengthened by fear of pimisli- 
nienl, would not ol itscdf have been by any 
mean.-* without eifect. 

Ill the eouise of this woik, we shall ha\e 
hut too frequent ocea-ioii to oliscrve the de- 
bility that has he.*)) iiitioduced info the con- 
stitution of the political simctioii liy the rash- 
nc'-s that has given liirth to tlic established 
nih's of evid(*nce. In these eases, the force 
of tlie moral sanction — the force of pulilic 
opinion — steps in, and supplies to a certain 
degiee (lioAvi'vm- incoinplctel} ) the place of 
lliat foice whi<*h, by (be unskilfulness of the 
<*()mmandors, has thus been r(*n(lercd unser- 
viceable. It prevents iioiiiinal and np[)ar(‘iit 
impunity fiom being altogether equivalent 
to leal ; and helps to inoderale, when it does 
not do away culuely, the triiwnph of success- 
fill guilt. 

Wlien cH‘CU''ed foi the purpose of piinish- 
im’iit, a delinquent, in escaping from fmnish- • 
ment, does not always escape from shame. 
.Judges, when by their rpiibbles — statesmen, 
when by their intrigues with judges — they 
save a man from merited puiiii-hiiieiit, do not 
always save him from shunie. Judge and Co., 
in selling e.xeiiiption from punishment, J and 
thus fai impunity, do not — cannot (where 
evidence is heard, and not excluded by other 
quibbles) sell exemption from shame. 

If, previously to any regular application to 
a tcchnictilly proceeding tribunal, a plaintiff 
were obliged to address his demands in the first 
instance to a tribunal proceeding in the mode 
indicated by natural justice, these arbitration 
courts would in that respect coincide in their 
nature with the Danish Reconciliation Offices. 
But these occasional arbitration courts not hav- 
ing existence but by the joint act of both parties^ 
such coincidence is impossible. 

^ Vide inf v).^ Book VIII. Technical Procc^ 
durCy Chap. XIV. Nullijication. 
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To tlie efTicii'iu') of tliis security, unhappily 
the limits are hut too apparent. Shame, to 
constitute on thi^. occasion an a(le({uatc mic- 
cedaneum to legal punisliinent, snpf^oses on 
tlie pait of the (Icpomuit a certain degree of 
moral >en>ihility — a cei tain di'gi ee ot proi)it\ 
Ihit, be that degree what it may, the c.ises 
in whicli the diuiiaml for coerciva' judicatuie 
is the nio^t urgent, are tho^e in which no 
such degree of probity is to be found. 

On this as on evei \ other occasion, thein- 
flucma'ol ^iliame (Tejicnds, in no small dcgi ee, 
Uj)on mutual pri'scmce — upon the interchange 
of the Linguigeol the eye, Ix't ween t lose on 
whose pait the contempt and ill-will is ap- 
pieheiided, and him in w hos(' bre.i^t the 
apprelunision of those som'ccs of imailculable 
afliiction is excited 

On this account, tin* inllinmce of shame is 
attached, in no small degree, to that modi' of 
collection in wdiichthe ti'stimonv is delivi'ia'd 
covJ V')Ci' -delivered l)v*the deponent m the 
presmice, if not of*the advers.iry, at any late 
of a judge, or (what is most usual) an as- 
sembly ot judge's, u'lth his or tluir ministe- 
rial otlieeis and subordinate's. 

Accordingly, in the procedure of tin* Oanish 
Reconciliation Couifs, this mode of elelivci y 
IS an essential tc<itiiri'. On tlu‘ p.irt of the 
party, or (udiat come- to the same thing) a 
non-])rofcssional substitute bv w’bose acts and 
words he is bound -pi'i-son.il appi'aram'c, — 
not sham iiersonal a[)peaiance, as at the Eng- 
lish ri'gular I'oui ts, hut ri'al peisonal appi'ar- 
ance — altendance (by what wau’ds shall the 
id('a be conveyed to tlie mind of an English 
iawver?) i- an indispensable requisite. 

'I'he natural securitii's ior trustw'orthiness 
ni te-timony have been adverted to in thi‘ 
preceding Book U and of these, that tor the 
designation of wdiicli the word shame is here 
employed, was one. In the present Book, 
this same principle of action has been com- 
prised in the list of factitious instituted se- 
curities. Why Because to this security, 
standing by itself, *no inconsiderable jiart of 
the business of factitious judicature hath, as 
we have seen, been entrusted: because, in 
the instance of the Danish' Reconciliation 
Courts, the admission of this security, to the 
ex(dusion of factitious punishment, requiied 
and called forth a positive act of the Danish 
legislature : and because the choice of that 
mode of testific.ition, on which the eflicacy 
of this principle of action in so great a de- 
gree depends, is another positive institution, 
in the establishment of which the will of the 
sovereign must take an active part. 

When punishment, factitious punishinent. 
to be attached to the species of delinquency 
ill question by an express act of will to be 


* Book I. ('ll a]). XI. Moral caus( s of correct- 
ness aKcl LO)Jipletencss. 


extreised by the legislator, was the principle 
of action in qm'stion, — rules were found 
neces^ar) to be brought to view, for the pur- 
pose ot guiding the application of it : rules, 
the demand for which, on this occasion as on 
otheis, had been created by non-observance. 
The legislator, on this a-, on so many other 
occa-ions, acting under the guidance of hands 
engaged by interest to mislead him, has on 
this as on so many other occasions, acted in 
continual opposition to the dictates of utility 
and ju-tice. 

'I'he public, whose finger, on this as on so 
many occasions, the pow er of shame is in the 
habit ot follow'iiig, with a degree of obse- 
quiousness such as it knows better than to 
bestow upon the “ finger of the law’^;” — the 
public, m it« application of the principle of 
shame to the subject in ((ucstion (in so far as 
llu' torc(' of that principle is at its disposal,) 
is alri'ady in the habit of following those 
same^rulcs, which, for the direction of the 
force of legal punishment, it became neces- 
v.ny, ns above, to biing to view. 

1. Applied to falst'hood in the shape of 
t(‘stini()ny, punishment (says one of these 
rub's) should attach upon temi'rity, as well 
as upon mendacity. And so, under the dis- 
pensation of the tiibiinal of public opinion, 
do('s the punishment of shame: making the 
proper distinction between the degrees of de- 
limpn'iicy in the two cases. 

2. Applied to falsehood in the shape of tes- 
timony, punishment (says another of these 
rules) should apply to every occasion without 
exception, in w’liicn it is uttered in that shape. 
And so, with this unerring and unsleeping 
steadiness, under the uncorrupted dispensa- 
tion of the tribunal of public opinion, does 
the punishment of shame : making (in pro- 
portion to the instruction it has imbibed 
from the principle of utility) a distinction, in 
respect of the severity of its punishment, 
corresponding to the shades of dejiravity de- 
pendent on the occasion on wdiich it may 
happen to falsehood to be uttered in this 
shape. 

As to the remaining rules brought to view 
under that head, they will be seen to bear 
no application to the present purpose. 


CHAPTER VIII. 

# 

OF WHITING, CONSIOr.RFD AS A SECUKITY FOR 
THE TRUSTWORTHINESS OF TESTIMONY. 

The art of w riting, besides its other infinitely 
diversified applications, has been productive 
of such important effects, good and bad, in 
relation to evidence, and thence (as well as in 
many other ways) to judicature, — that a few 
weirds, for the purpose of giving a general 
and comprehensive view of its application in 
both directions — in the w'ay of conducive- 
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ness, and in the way of opposition, to the extraotioii of tlie testimony, and the strim^ 
ends of justice, — may not be misemployed, of questions be long, and presented to the 

Of this inquiry the practical object is al- witnc'js. all of them, or a considerable n inn- 
most too obvious to need mentioning: to her, at a time, tin* having the questions in 
prepare the mind of the legislator, on the one writing, for the purpose of giving occasional 
hand, for pushing to its maximum the use — retreshment to the memory under the burthen 
on the other, for reducing to its minimum thus laid upon it, may be altogether indis- 
the abuse — of so powi'rful an instrument in pensable. For. in this case, it is not suinciont 
the hand of justice or injustice. for a man to recollect the perceptions pre- 

In this, as in so many otlier instances, the sented to him at the time by the mass of facts 
union between the use and the abuse is un- in question; he must, besides this, havecon- 
happily but too close ; the chemistry by which tinually present to his mind the concc[)tion 
they may be separated, and the abiihc preci- of the several questions put to him — ot the 
pitated, is not of easy jiractice. several tacts to which he has thus been called 

In the character ot an external security for upon to depose, 
the correctness and coni[)lctcin‘''S ot testi- .‘b It is to the art of writing that testimony 
mony, the uses of wiiting are as ol)\ ions as is altogether indelitiul for the (|nality of pcn/?n- 
they are various : — * iienrr^ ami tlnmee for the secniity which that 

1. Ot' it is oftentimes a iieees- quality atfoids tor the coireetncss, as well as 

sarv instrument. When; tlie mass of testi- eompleteness, ot whatever testimony has been 
inony is '-mail, — the string of facts requiring delivered : understand, for its correctness and 
to be brought to vi(‘w short, — tin' employ- comjileti’ness (wliemit has sw. lied to a certain 
inent of this seeiirity may be unneei'ssary, bulk) on any day, not to say hour or minute, 
But, let the mass be swollen to a certain siib'^equent to that on which it has been de- 
bnlk, — the deponent who is abh‘ to give it livered. 

the distinctness rc([iiisite tor jiroducing a clear 4. One cas(‘ there is. and that of no small 
conception ot the whole in the mind of the extent, in which testimony is indebted to 
judge, without using u pen of liis own. or hor- writing for its very cxislenct:. This is w here, 
rowing that of another, will not often he to for any cause, the appearance of the witness 
be found.* (the {)crei|)ient witness) at the judgment-seat 

2. In the same case, the use of it to the — the place where the jiulieial testimony 

pinqiose of recol/cctton — complete as well a-> uould have been to be didivered — either is 
« 'orrect recollection — may be equally indis- ])bysically, oris deemed to be prudentially, 
pensable. Accordingly — wliere writing is in iiiipracti<*able.f '' 

coinrnoii use, and testimony (as under English In every such ease, were if not for the use of 
law) is delivered vic/i vucr, and the trails- writing, either the testimony wmuld be aFo- 
action of which a man has been a percipient getlier lost, or if delivered at all, it would not 
witness, has, in respect of its importance, a})- be delivered w'itliout being degraded from the 
peared to him to he of a nature to ereat(‘ a rankof immediate to that ot liearsu} evidence : 
probable demand for future testimony — it sufleringtheiehy, in point of trust w orthiness, 
no iiiieoinmon incident for a man to have given that defalcation, the nature and \ nine of w liich 
ease and certainty to his miMiiory, by com- will be brouglit to \w\v in its place. J 
mitting to writing a statement of the per- Such is the imiiortance of good judicature 
ceptions entertained by him at the time ; and to general civilization — such the importance 
by English practice, such incnioranda are al- of writing to good judicature — that, — inde- 
lowed to he consulted hy him w’hile he is in peiidoiitly of the applicalfon of this master art 
the act of delivering his evidence. At any to the several other departments of govern- 
rate, if interrogation be employed for the ment, — the absence of it as applied toywr/Zeu- 

* On this occasion, a distinction necessary to f As on other occasions, so on the occasion of 
he^ kept in view is the distinction between the any operations which may come to be performtd 
effect of the viva voce mode on the quality, the in relation to evidence, impracticability may be 
distinctness, of the iesiimonjf itself, — and the distinguished into /j/iyshv// and prudential. 
effect of the same mode on the conception cap.able ]5y a case of physical impracticability, I un- 
of being formed and retained, ki relation to that understand that case in which the effect in ques- 
same testimony, by the judge. ()n the part of the tion cannot be produced, or the act in question 
testimony itself, viva voce delivery (coupled, as performed, on any terms, 
it must be, with voce interrogation) may By a case of prudential impracticability, I 
orten be a necessary bar to the indeHnite accu- understand that case in which the effect, whetner 
mulation of irrelevant matter, and consequent physically producible or no— the act, whether 

increase of indistinctness : on the part of the con- phy.sically perfonnable or no cannot (it is 

ception formed of it by those by whom ^^judg- supposed) be produced or performed, without the 
ment on it is to be formed, all chance of adequate production of a preponderant quantity (probabi- 
distinctness would soon vanish, if the assistatice lity being in both enses taken into the account) 
of the art of writing were not called in, to give of inconvenience, in the sharie of delay, vexation, 
permanence to the words to which it has been and expensp. 

consigned. Book VI. Makeshift, Chapters III. & IV. 
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turs would of itself (it is probable) have been 
sufficient to stop the progress of civilization 
at a stage greatly below any that we see at 
present anywhere in Europe. 

Causes of a certain degree of simplicity, — 
and happily the great majority of causes are 
within this desirable degree,— may, supposing 
probity on the part of the judicatory, be to- 
lerably well decided without writing: becaiHc 
decision may follow upon e\idenc(‘ before the 
memory of it in the breast of th«‘ judge is 
become incorrect or incomplete. In a cause 
involved in a certain degree ot coin[)licatu)n, 
the use of writing is in a manner neces''ai y to 
good judicature, lint ci\ili/.ation must have 
stopped tiir short of its present ad \ ancedstage, 
if complicated causes iiad not heisi susceptible 
of just decision as ^vell as simple ones. 

If, under natural pioceduri* (^a'^ in tin* small 
debt courts) c<nises au* in getii'ial sulliciently 
well decided \Mthout (he connnilting of tlu' 
evidence to wilting, it is li^c.iusi' (he di's<M ip- 
tion of tlu' case is tlihre so extunnels simpb>; 
and even in these c.ises, seciiiit\ against inis- 
decision is sacriliced in some degree lo the 
avoidance of vexation and expense. 

Hut though, in respect of their number, tlie 
causes simple enough to have been sulfcied 
to be decided in the way of natural procedure 
constitute the most important class ; yet, in- 
dividually taken, causes in the higlu'st dcgri'e 
complicated, possess, in general (so far as pro- 
perty is concerned) a pro[)oi tionable degree of 
importance: witness bankruincy causes, and 
causes relative to testaments, in each of which 
'property to the amount of millions may be 
at stake upon a single cause. 

If such be the importance of writing, even 
on the su[)positioii of undeviating probity on 
the part of the judicatory , its importance is 
in a much higher degree exempli tn d in the 
eharacter of a security against improbity : and, 
in particular, in the character of an instrument 
of extensive and lasting publication. 

As it is only by wiiting that the grounds of 
decision can be made knovvui, beyond the nar- 
row circle composed of the few by-standers; 
hence, without writing, there can be no toler- 
ably adequate responsibility on the pait of the 
judge. Hut for writing, a single judge would 
decide on every occasion as he pleased : an 
oligarchical bench of judges, as they could 
agree; a domocratical bench (as indeed it 
is too apt to be the case, notvvitlistanding the 
benefit of writing,) — a bench, howsoever 
composed, if the number be such that the idea 
of individual responsibility is destroyed, — 
would decide according to the caprice or pas- 
sion of the moment. 

Of the deplorable state in which, for want 
of the application of writing to this purpose, 
the business of judicature may be left in a de- 
mocratically-constituted tribunal (a tribunal 
composed of a numerous assemblage of judges, 


no matter of what rank,) the character of 
Election Judicature in the House of Commons 
antecedently to the Grenville Act, will afford 
an impressive exanqile. Under favour of the 
confusion, — the absolute wumt of all perma- 
nent memorials of the grounds which the se- 
vcral suffi ages had to rest upon, — and the 
consequent mischief, the equally complete 

w.mt of all individual responsibility, no 

man’s vote was ever grounded on any other 
considerations than those of personal conve- 
nience.* 

Hy adding to the natural and unavoidable 
degree of complexity attached to the cause, 
a suitable dose of far/iltaus^ a party in the 
wrong (especially if favoured by the co-ope- 
ration of a colluding judge) may give to Ids 
bad tith‘ an e(|tial chance with the best one. 

Hy limqiing charges together, and (after a 
lumping mass of jnoot) pionounciiig a lump- 
ing judgment on the whole mass, — a prece- 
dent has been set ,f under which a delinquent’s 
chance ot impunity is not in the inverse, hut 
m tln'diiect ratio of thenumber of his crimes. 
8u<-h judicatme having been found practi- 
cable, notwithstanding the check applied by 
the ait of writing, what would it have been 
without that check ? 

In the cases of Peru, Mexico, and Tlascala, 
may be .semi a sp(‘cimen of what degree of 
civilization it is possible for society to reach 
without the application of writing to the fixa- 
tion of the giourids of decision in judicature : 
higher than in those instances it could hardly 
have ris(>n w'ithout that help. 

In its oiiginal constitution, jury-trial, being 
unaided by vviiiing, would in England have 
been sufficient to confine civilization within 
bounds as narrow as those which circum- 
scribed it in Pt'ru, Me.xico, and Tlascala. If, 
under jury-trial, writing has latterly been ap- 
plied to the fixation of the grounds of decision, 
it is unhap[)ily in but an accidental and imper- 
fect way. Hence it has happened, that, in cases 
to a certain degree complicated, this mode of 
judicature is seen to be inapplicable ; being in 
some cases recognised as such by established 

* The great Douglas cause, and the trial of 
Mr. Ha.>tings, will by many be regarded as ex- 
empliHcations of a similar result produced by an 
ojiposite cause. Why ? Because, where writing 
IS concerned, too much may have the effect of 
too little. Hy supers.ituration, as well as by in- 
anition. the powers of the mmd, as well as those 
of the body, may be destroyed. 

If, of the want, or (what may in an extraordi- 
nary case be equivalent) of the superabundance, 
of permanent grounds of judicial decision, the 
effect has been so disastrous in modern England, 
notwithstanding its acknowledged pre-eminence 
in judicial purity,— how much more frequently, 
not to say constantly, must it have been so, i’l 
age| of far inferior morality, under the turn. 1- 
tuary constitution of Athenian or Roman jud i i- 
turc ! 

f See the Trial of Warren Hastings. 
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usage, equivalent in force to law — in others, 
though not by law, in necessary practice. 

Writing being of u‘^e, and frequently in a 
great degree even matter of necessity, in all 
stages of the suit ; 'so is it in the hands of all 
cla>ses of persons concerned in it. 

In the hands ot the f)arties, it serves to 
give permanence to evidejicc — to constitute 
the matter ot the instruments exhibited in 
the character of sources of evidcmci*. 

In the hands of the juda(‘, and his oHicial 
subordinates, it serves to |)*('serve the nn*- 
inory of operations— to /w/zs^r, to record, to 
consign to permammt eiiaracters, in jzropor- 
tion as they arc; pei formed, tlie tact of their 
having been so. 

Ibit the delivi'ry of an instrmmmt to this 
or that ('ffeet, is itself a c.tpital articl<‘ in tlie 
catalogue of those operations. Hence regis- 
tration of instruiin'iits, as w(dl as of opina- 
tions, falls naturally within tin* proximr of 
the jqdge. 

The indication which has been gi\(m of 
the uses of writing, as applied to tlie subject 
of evidence, has a sort of claim to beaccom- 
Iiaiiicd with a corri'spondent sketch of its 
uses, as applied to the business of registra- 
tion. 

Subjects for judicial registration, with 
their uses : — 

1. Hepresentation of operations successive- 
ly performed, and instiuments sucec'^sively 
presented, for the purpose of grounding such 
subser|uent ojieralioiis and instruments, as 
may come to be calb-d toi , or wai ranted, by 
feueh preceding oiu's. 

2. Kepresentation of opi'iations peribi nu'd, 
and ordiM’s given, or other in'-timmuits maih*, 
by or under the ant hoi it) of the iudg(\ on 
the occasion of the opi'rations ami ii'vtrn- 
ments emanating from the parties a-. abo\e. 

3. GrouiuL and reasons of such oper.itions 
and instruments, as aforesaid, on tlie p.nt of 
the judge. 

N.B. To be of use, these grounds and lea- 
sons will not consist ofaigumentation uttered 
on (‘ach occasion by tlie judge himself, but 
of the indications given of so many matters 
of fact bi ought to light in the couise of the 
cause — indications gi\en in the concisest 
possible foim. under beads piescrilied b) the 
legislator tor that purpose*. 

4. At the special instance of either party, 
this or that proposition, or even word, that 
may have dropt from the lips of the judge. 
In the particular suit upon the carpet, lu' the 
importance of the subject-matter in dispute 
ever so trifling, the language used by the 
judge may be to any degree important. By 
language (not to speak of deportment, which 
is not so easily rendered the subject of regis. 
tration,) disposition is manifested : aruf, in a 
judge, the effects ot disposition extend to | 
whatever suits arc liable to come under his 


[Book II. 

cognizance. Not a blemish of which the judi- 
cial character is susceptible, but language 
may have* served for the manifestation ot it. 

In each house of parliament, wdiatever 
w'oid is spoken by any member, is liable to 
be taken down at the iii'^tance of any otlier. 
Thisclieck, in-teadot being an infringement, 
is the most ('flicient secuiity for tliat just 
lilicrty of speech, \\itliout wdiich such assem- 
blies wouhl be woi‘«e than useless. The 
beneficial clficacy is in reality the greater, 
in projiortion^ as it is less manifested: it is 
composed of tlu' im[n‘opi ii'ties that but for 
this cluvk miglil hav(‘ been uttered, but arc 
not uttered. 

In tbe practice of the courts of justice 
(file ri'gular com t‘<) this institution is not 
witliout example. Witness the bill of ex- 
ci'ptions. But in that in.'.tance the epplicu- 
tion ot it is confined wddiin narrow' limits : 
wdiereas there, as in parliament, the demand 
for it has no limits. 

Uses of the above registrations : __ 

1. To the se\eral [larties, on the occasion 
of the suit in Iiand, the use ot tlu'in, in a di- 
rect wav, is already evident. 

2. So, in a h'ss diiect w'ay, in respi'ct pf 
the check they ai)[)ly to abuse in every shape 
on the |) nt of the judge*, —eoi i nption. undu(‘ 
s}mpatljy, antipathy, prt'cipilation through 
impatience, delay thiough indifference and 
negligence. 

3 With a vi('w to appeal on the occasion 
ot the suit in hand, — the ser\ ice capable of 
being renden'd b) such regisfiation to both 
paities (and esp(*ei'illy to him wdio is in the 
ngflit,) by the {‘omplet(' and correct indica- 
tion of all g-iounds of appeal, ju''tly or un- 
ju''tly allegc'd, sei'ins alike evident. 

4. In ii'''pect of future contingent suits, 
considenui as capable ot being jiroduced, pre- 
vented, or gov('rned, b) the result ot, or 
pK'viou'' proceedings in, the cause in hand, — 
''uits considc'red as liable toarise between the 
san'(‘ parties, or their legal representatives, 
— (he utility is alike manifest. 

In rc'^pect of future contingent suits, 
convideied as liable to be produced by like 
caus(>s, or to give biith to like incidents and 
occurrences, — causes as betwmen other parlies 
having no coniu'xion w'ilh tho-e in question; 
the use of such legistration in the character 
of a sto(‘k of precedents seems alike indis- 
putable. 

The scrv ice thu^ capable of being rendered, 
W'ill be rendered partly to individuals at large, 
in the character of eventual suitors in such 
eventual causes, in re«pect of their respective 
interests; partly to the judge, in respect of 
security, facility, and tranquillity, in the ex- 
ecution of his official duty. 

0. To the legislator, the guardign of the 
people, and through him to the people at 
large, the service rendered by the aggregate 



SECURITIES -- WRITING. 


Ch. VIIL] 

mass of the facts thus registered, will be seen 
to be more and more important, the more 
closely it is considered. 

By the abstracts made of the body of in- 
formation thus collected (abstracts prepared 
under a system of appropriate heads, and 
periodically presented and made pnblic,) he 
will see throughout in what respects the ex- 
isting arrangenionts fulfil — in what respects 
(if in any) they fail of fulfilling — his inten- 
tions: how fVir they are conducive — in what 
res[)ects (if in any) they fail of being per- 
fectly conducive, — to the seveial ends of 
justice. 

With the sketch of what is here stated as 
capable of being done, confront the loose 
sketches that will hereaftc'r come to be given 
of what is actually establi^lied : the dilference 
between use and abuse will present itself 
in colours not very obscure. 

If the services tlnis reuderi'd to tlie inte- 
rests of truth and ja^lici'tby tin' art of wil- 
ting are thus great,* ncitlu'i are (he wa)s lu 
which it is liable to be made to opeiate, and 
to a great extent is continually made to ope- 
rate, to tlu' injury of those interests, by any 
means ineonsideiable. 

1. If, on certain 0 (‘e<isions, and in certain 
ua_\s, it is (•aj)<d»le ot bc'iiig employed as an 
instillment of distinctness tor giving that in- 
dis{)ensable quality to a mass of evidenee, — 
on other occasions, and in otlicr wavs, it is 
but too apt to be emploved in such a in, in- 
ner as to give*to tiu' I'vidence a degree ol in- 
distinct ness, fiom wliieli, but for tlu* alnisc 
made of this im[)oitaiit art, it would have 
been free. 

The reason (meaning the cause) of this 
abuse is extremely simple. To the quantity 
of irrelevajit matter, to whicli (under tlie 
spur of sinister interest) tlie pen of a writer 
is, on this, as on so man}' other occasions, ca- 
pable of giving Inith, there are no determi- 
nate limits : nor yet to the degree of di ''Older, 
and consequent indistinctness, witli which 
the whole mass, made up of irrelevant and 
relevant matter jumbled together, maybe in- 
fected : and the same mischief which thus, 
to an infinite degree, is hable to be produced 
by mala fide s on the pait of the suitor or his 
professional assistant, may (though in a less 
degree) be produced by mere weakness of 
mind on either part : wlu'reas, in the case of 
vh'd voce testimony extracted by, or substi- 
tuted to, interrogation, — no sooner does an 
irrelevant proposition make its appearance, 
than the current of the testimony in that de- 
vious direction is stopped, and the stream 
forced back into its proper channel. 

2. When writing is employed in the ex- 
traction, and tliciicc in the delivery, of the 
testimony, — time applicable, and but too 
often applied, to the purpose of mendacious 
invention, is a natural, and practically (though 


not strictly and physically) inseparable, re- 
sult, as will be seen more particularly in its 
place.* 

3. In the same ease, a result no less closely 
coimeeti'd with the use of writing than flic 
foiiner, is the opportunity afl'orded by it for 
receiving mendacity-serving inlormation from 
all sorts of sources— a danger from which vira 
voce deposition, though ]>} no means exempt, 
is more easily guaided. 

On the other hand, — where writing is em- 
ployed tor the delivery and extraction of evi- 
dence, the su[K'iior facility wlileh it affords 
for planning the means of deception is aeeom- 
paiiied, and in a considerable degree couiitei - 
acted and eonipeiisated on the part of the ad- 
ver'-e p«iity and tlu'judge, by a eorrespoiidcnt 
quantity of tiiyi* (and tlieinva coirespoiident 
iiK'atis) applicable to the purpose of scrutini- 
ziiig the sufiposed ineinhicioiis testimony, and 
so divesting it ot its deceptitious influence. 

Hitherto we have considered the art in no 
other light than that of its capacity of being 
made subservient to the purposes ot’ that spe- 
cies ot’iiijustice which is opposite to the direct 
end of justice : subservient to deception, and 
thence to misdccisioii. 

But (be grand abuse, and that in compari- 
son of which w^hat has hitherto been brought 
to view shrinks almost into insignificance, i.s 
the perveited ajiplieation that bus been made 
of it to the pin poses of that branch of injus- 
tice w'liicli stands opposed to the collateral 
ends of justice — of that branch of injustice 
wdiicli consists of factitious delay, vexation, 
and expense, heaped togethi'i* for the sake of 
the profit exticictible and extracted from the 
expense. 

In a wmid, it is in the ait of writing thus 
perverti'd, that we may view the main instru- 
ment of the teclinical syst(*m, and of all the 
abominations of which it is composed — an in- 
strument by which this baneful system, where- 
soever established, has all along operated, and 
witliout which it could scarcely have coinc 
anywhere into existence. 

It is on pretence of something tliat has been 
W'ritten, oi that might, could, or should have 
been written, that whatever portion of the 
means of sustenance has, on the occasion, or 
on the pretence of administering justice, been 
wrung from the unfortunate suitor, has been 
demanded and leccived. Statements that 
ought not to }i*ive been made, have, to an 
cuornious extent, been made : statements that 
required to bo made, have been swelled out 
lieyoiid all bounds — stuffed out with words 
and lines and pages of surplusage, oftentimes 
without truth, sometimes even without mean- 
ing, and alway s without use. This cxcremeii- 
titious matter has been made up into all the 
for«is that the conjunct industry of the demon 


* See Book III, Extraction. 
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of mendacity, seconded l)y the genius of non- 
sense, could contrive to give to it. Having, 
by the accumulated labours of successive 
generations, been wrought up to the highest 
possible pitch of volurninousness, indistinct- 
ness, and unintelligil)ility ; in this state it has 
been locked up and concealed from general 
view as efTectually as possible. In England it 
has been locked up in two several languages, 
both of them completely unintelligible to the 
vast majority of the people : ofl’n^e upon office, 
profession upon profession, have been esta- 
blished for the manutactui ing, wareliousing, 
and vending of tills iiifellecf nal poison. In 
the capacity of ^uitois, the whole body of the 
people (able or unabb' to be.irthe cliarge) are 
compelled to [lay, on one occasion or another, 
for everything that ^vas done,, or suffered or 
pr(‘tended to be done, in r(‘lation to it — for 
writing it, for copying it, toi abiidging it, foi 
looking at it, for einploving otbeis to look at 
it, for einploving others to uinb'rstaiid it, oi 
to pretend to understand it ; intei [uading and 
expounding imaginary laws, laws that no man 
ever made. 

Thus much for this branch of the abuse : 
thus much for a bir(rs-e}e, or rather an a'ro- 
static, view of it. To consider it licap by 
heap, is a task that ludoiigs not to this [ihuT — 
a labour that will continue to press upon ns 
through every part of this toilsome and thank- 
less course. 

The uses and the abuses of vviiting in judi- 
cial procedure have now been lirieriy enume- 
rated : the various ai raiigeaumts vvlneb have 
for tlicir object to biing the use to its maxi- 
iniiin, and the abuse to its minimum, will be 
severally brought to view in the ptoperplaee. 

CHAPTER IX. 

OF INTERUOOA'IION, eONSIDERED AS A SFCIT- 

RITY FOR the TUUsTWOll'l'HlNEsS OF TES- 
TIMONY. 

§ 1. Uses of interrogation^ as applied to the 
extraction of testimong. 

In the character of a security for the correct- 
nessandcompletenessoftestimony, so obvious 
is the utility and importance ot the faeultv and 
practice of interrogation, that tlie mention of 
it in this view might wndl be di'cmed super- 
fluous, were it not for the cases, to so prodi- 
gious an extent, in vvliieb, nirder English law, 
it is barred out by judicial practice. 

1. The case in wliieli its utility is most 
conspicuous, is that of mala fides on the part 
of the deponent ; and this, being a state of 
things which in each individual instance may 
(for aught the legislator can know) havre place, 
is a state of things for which, on every occa- 
sion, in the arrangements taken by him,q)ro- 
vision ought to be made. 

Completeness is the primary quality, with 


reference to which the demand for it is most 
obvious : fear of punishment and fear of shame 
having here less influence than as applied to 
secure correctness. In ease of incomplete- 
ness, neither piinislnneiit nor sliame apply, 
any further than as it is established that the 
oinitted part came under the perception of the 
deponent, jireservcd a place in his rcinein- 
brance, and pre-eiited to him, along with it- 
self, the idea of its importance. 

Importance being a>^iimed, incompleteness 
m:i) indeed become equivalent to, and a mo- 
dification of inconc'ctne^s : but in general it 
i*- by infeiTogalion, and by interrogation only, 
tliat if render'd so. 

Do you renieinber nothing more ? did no- 
thing further i)a'<s, relatne to this or tluit 
pel son or thing (naming tliein ?) By iiiter- 
logalions thus pointed, such a security for 
completeness is alibi (led, as e.ui never be af- 
forded by any g('iu‘ral engagement vvbicli can 
b(' included in the |eims of an oath or other 
formulary : be the engag'Miiont what it may, 
in tlu' coiiisc of the deposition the memory of 
it may liave eva[)orated; and su[)pose it borne 
in mind— - vet, without the aid of interroga- 
tion, the violation of it by snjiprossion of the 
tintb loses its liest cliaiice of detec’tion. 

2. Partiralarifg, if it b(‘ not iiieliided under 
the notion of completeii(“-s, is no less indis- 
piMisabb; to tin* ])nrp{)s(‘s of testimony. But 
suppose a deposition dplivered, and, in so es- 
sential a point, a defiiucmey remaining in it ; 
by what means, if at all, shall the defect be 
supplied ? Inti'iTogation, it is evident, is the 
sole resource 

By particularity only can that repugnancy 
to known truths be established, by which 
mendacity is demonstrated. 

Under what tre(' w'as the act committed? 
was the question put by the prophet Daniel 
to each of the two ealinnnious elders. Under 
a holme tree, answered the one: under a mas- 
tic tr(*e, answTied the other. But for the 
proof of mendacity, the qiu'stion would have 
been irrelevant and superfluous ; for, sup- 
posing the forbidden act committed, what 
mattered under wdiat free, or whether un- 
der any tree? But, for the detection of 
mendacity, no question that can contribute 
anything, can be irrelevant; and the more 
particular, the better its chance of being 
productive of so desirable an elTect. 

By interrogation, and not without, is the 
iinprohity of a deponent driven out of all its 
holds. An answer being given, is it true ? It 
is useful in the character of direct evidence. 
Is it false ? It stands exposed to contradic- 
tion, both from within and from without : and, 
being detected, it operates as an evidence of 
character and disposition, and thence in the 
way of circumstantial evidence. Is silence, 
pure silence, the result ? Even this is efVidence, 
circumstantial evidence. The deponent, — is 
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he nn cxi raucous witness? According to the I a (laini to notice, the use of the security af- 
nature of the question, it may afford as irn- forded by interrogation ought never to be 
pressive a presumption of falsehood, antece- foregone* 

dent or subsequent, as could have been af- Rut, in this case as in all others, the inis- 
forded by detected falsehood. Is he a party i chief of that injustice which is opposite to 
to the cause? Besides the particular menda- i the <//ccc; ends of justice, may find more than 
city, it may afford a piesuiiiption ot Ins own a eonnterpoise in niischi('f whieh is opposite 

consciousness of the hadiu'ss of Ids cause. j to the coUntcral ends of justiee, iiieonvc- 

The testimony, is it indistinct, Jiugatory, j niencc in the shapes of delay, vexation, and 
unintelligible? Such indistinctness, if perse- i expense, jointly oi even separately considered, 
vered in, and not tlio result of mental infir- | 'fake tor examples the following eases, in 
mity, is equivalent to silence. | wliieh for avoidance of prepondersuit colla- 

In no ease, be the sinecnity of the deponent teral injustiee, it may happen tliat the S(‘cuiity 
ever so unquestionable — in no ease, either ’ afforded by interrogation ought to be foro- 
to completeness or correctness, ran the faculty gone; that is, in whieh it will generally or 
of interrogation he a matter of indifference, frequently liappen, that the uiisehief resulr- 
not even in ordinary conviusalion hetuemi ing from tlie a{>plication of the security, will 
bosom friejids. he greater ii# value (j)robahility taken into 

What father could he satisfied with tlie iiar- the account) than any mischief that can take 
rative of a long lost child, — what l<)V(>r with place for want of it. 

that of his mistress,— without n possibility of . 1. Oases wlu're the dt Jmi neeessary to in- 

perfectiiig his satislaetioi^by questions'-’ I ten ogation may lie productive of irreparable 
111 no state can a di'poiient’s mind be, in (hmiage : whi'i’i', tor examphq the use ol the 
respect to interest, but that intcrrogaf ion ma\ , (wideiice is togiouiid an application forstop- 
he lU'ccssary to the purpose as well of cor- j ping, 1. expatiiation of the defendant, for 
rectuess as of completeness. | avoidance of justiciability ; * 2. export atioii of 

In every po-sible u"-ult, does li{‘ behold an property in bis haiuK, for the like purpose; 
ev(‘nt of the most coiisuiiimafe iiidiffei enc(‘ 3. deportation for the purpose of slavery; 
A fact really inqiortaiit may be l(‘ft out of his 4. deportation (IIk* pc'rson a female) for the 
narrative, oitlu'r liecMuse not re(*olleeted at puiposi'of wiongftil marriage* or defilement ; 
tl^e time, or becau-'e*, though recollected, it^ ■ or, .5. w'roMgful dcsf nicl ion oi deterioration 
materiality, with re'gai d to tin* cause, bad not , of anotbei’-- pioperty, by opciatioiis ehmdc's- 
pre*-eutcd itself to bis vie'vv. j tine or foicibli*. 'fo loim agiouiid for arres- 

Is be eveit dc^iious and eager to ])ring I tation, sci/uic, siupiestration, and so forth, 
forw'ard ovc*ry eirciimstanc<' that can s(‘i\c on an} of tlu‘s(' account'^, testimony is re({ui- 
the party by whom Ids testimony has been i site. If time admit of tlie subjecting this 
invoked? Still a eii eum>(anee may have testimony to the sei utiiiy of judicial interro- 
b(‘eii forgotten, or its matciialUy have esea|)ed gafion, so mucb the better ; but if not, better 
notice. that it be received and ai'ted upon without 

Supposing even a party in tlie cause — say the interrogation, than that any such irrepar- 
a plaintiff — adducing his own t(*stiinoiiy, de- able mischief should be done.] 
posing ill support of his own demand (under 
English law, a state of things raiely exem- 
plified ill form, but in substance frequently :) 
a poor person, saj, prosecuting in the hojie of 
recovering goods lost by stealth. With all 
the interest and all the will that can he ima- 
gined, intellectual power may ]>e insuirieient 
to bring to light, in a coiiifilete liody, the 
material eireunistaiices, without tlie aid of 
some superior intelligence in the eharacterof 
an interrogator, in the person of an advocate 
or a judge. 

In a w'ord, — hut for interrogation, every 
person interested, in whatever w'av interested, 
in tlie manitestatioi) of truth, is completely 
dependent on the deponent : and on the state 
not only of the moral but of the intellectual 
part of the deponent’s mind. payment of the debt. 

In #onie cases, a man, against whom another 
§ 2. Exceptions to the application of interro- has a claim, may be stopped from going out of 
gation to the extraction of testimony. th^ kingdom ; and, on tnis occasion likewise, to 

- * i 1 J ground an application for this purpose, an afh- 

Were security against deception and con- davit is necessary. But, in this case, notice must 
sequent misdecision the only object that had be given, such as will in general enable the man 


* A case tor the writ called lie exeat regno, in 
English equity practice. 

In Kngli.sh law, in all tlie cases in which a 
man is laid provisionally under restraint pen^ 
(leiitc life, the testimony on which the restriction 
is grounded is in the uninterrogated form, that 
ot an affidavit. 

For a debt above a certain value, a man is 
liable to be luld to baif (that is, arrested, con- 
signed to prison, and confined there for an inde- 
finite time) unless he finds persons who engage 
I for the eventual consignment of his person to the 
same fate. The testimony requisite to ground the 
I warrant for this# purpose, is tlie mass of sworn 
but uninteiTOgated deposition called an affidavit. 
What the affidavit must, though only in general 
terms, assert, is the justice of the claim: but 
what it need not assert, nor ever does assert, is 
I the necessity of this legal infliction to secure the 
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2. Cases where the ])enefit of the security 
afforded by interrogation may be outweighed 
by tlje expense unavoidably attached to the 
application of it : as, if the seat of the judi- 
catory in which the decision is to be pro- 
nounced, be in London or Paris, and tlie 
evidence of the deponent in the East Indies. 

To determine the proponderance, as be- 
tween the mischief on the score of direct 
injustice, and the mischief on the score of 
collateral inconvenience in this shape, will be 
matter of detail for the legislator, and und(T 
him for the judge. 

Interrogation in the eiji-itolary mode, oi by 
judges for the occasion, on the spot, alfords, 
for the giving the evidence tin* benefit of (Ids 
secuiity, two otlier n'sourccs : either of 
which, where practic.dile, wilTbe preferable 
to the receipt of the testimony in an imin- 
teiTOgatod state. 

As to the case of vr.ratiott, indcpendinit of 
expense ; examph's of it will be seini to more 
advantage in another place; when (lie cases, 
where it is proper to put on that ground an 
absolute exclusion upon evidence, com(‘ to be 
considered. 

Where, for the avoidance of collateral in- 
convenience in the shape of delay, vexation, 
and expense, the application of this security 
is dispensed witli, tlie following rules are ex- 
pressive of the cofulUio/is which seem proper j 
to be annexed to the dispcns.ition : -1. The 
exemption ought not to be absoluti; and de- 
linitive. The inconvenienc(> luung removed, 
either w toto, or to such a degn'c a^ to be no 


to get off. So in case of irreparable destruction 
meditated, time, such as in geneial will be sutli- 
cient, is in like manner allowed him to cllect U. 

In neither of these cases is the person, on 
whose uninterrogated deposition the act o! pouei 
is grounded, liable to be ever subjected to imer- 
rogati on in any case. 

As to the stoppage of eflects; for any sudi 
purpose the law affords no ])ower on any terms. 

in Scottish procedure, on the petition of an al- 
leged creditor, any person may, by warrant from 
a justice of the peace, be arrested on tiic ground 
of his being in meditationc and committed, 
until he finds security for giving suit and pre- 
sence in any action.” But, before the warrant is 
granted, the petitioner appears before the justice, 
and is examined upon oatli, producing a written 
account of tlie particulars of the alleged debt. In 
how high a degree this mode of procedure is pre- 
ferable to the above English mpdes, will appear 
clear enough to any eye that is not averse to see- 
ing it.® The fault, as is well observed by Air. 
MacAIillan, consists in the committing the al- 
leged debtor to prison at once, without giving 
him an opportunity of being heard by the judge, 
and in his presence being confronted with the 
adversary ; but this injustice is common to Eng- 
lish, as well as Scoitisli law.^’ 


® MacMillan’s Form of M'ritings, Edinbu^h, 
1790, third edit. p. 389. 

The law of England on these points has 
been materially altered by 1 &, 2 Viet. c. 110. 


[Book II. 

longer preponderant-, interrogation ought to 
take place ; either of course, or at the in- 
stance, of a party interested, or of the judge. 
2. In a ease where the deponent (hewdiohas 
been deposing in tlie uiiiiiterrogated form) is 
liable a-, above to interrogation, — if his de- 
position was either delivered in the ready- 
wiitten form, or, being delivered in the oral 
form, w'as committed thereupon to writing, 
for which purpose appropriate jiaper is em- 
plo3ed ; notice of tlu' eventual iiitei rogation 
ought to he insertt'd (a^ for examjile it is 
W'hen ready printed) on the maigin. 

For, to the purpose of preventing incorrect^ 
nc'<tf and incompleteness ([ii eventing, in a 
W’ord, tlie testinioii}' from being niuleied de~ 
ecptitious) it is mat ei i ll that the deponent 
should be prc-appri/iul of the scrutiny which 
it may continually hav(‘ to undergo : and, for 
making sun* oi his being thus pre-apprized, 
no other expedient can he more etleetiial 
than this simple aiid imexpeiisive one. 

§ 3. On whom oni/ht interroyalion to he per- 
formahlc 

On whom Aiisw^er* On every individual 
from whom, in the ehiiraeti'r of a deponent, 
testimony is reeeivi'd : saving the ease of pre- 
poiideiant eollatenil ineoiivenii'iiee, as above. 

If, at bis own inst;mc(>, at the instaiiee of 
aeo-part\ on (he same side, or at the instaiu'e 
of his adversiry, the ti'stiniony of a party 
(plaintill or di'teiidaiit^ bereec'ived, it should 
ot course, ami tor reasons not less cogent 
than in (Ik* e<l^e of an extraneous witness, 
l)(* suhji'cted to tills s(*riitinv and it will he 
shown elsewhere,* that, in no iu'^tance, in 
any of the above ea'-l'^, should the tc'stimoiiy 
ot a party stand excluded, or the measures 
piojier and mcessai v tor tlie extraction ot it, 
it called tor b} an adversi* p.irty, be omittcal: 
any moie than m the ca^e of .m extraneous 
witness 

Ojjleial evidenee presents a ease in which 
the demand for iiiteri ogation on the score of 
security against meiidaeity, and thence against 
deception and misdeeision, will, generally 
speaking, he at its minimum : while on the 
other hand, the iiK'onvenieiiee, in respect of 
vexation, may he at maximum, comparison 
being made with individuals whose residence 
is at no greater distance: ineonvenienee, of 
wdiieh part will be to be placed to the aceoimt 
of the individual (the otlicer,) part to that of 
the public seiviee. 

But uiil(‘ss, liy being [daeed in the olfiee in 
cpiestion, a man is purilied from all the infir- 
mities (intelleetual as well as moral) incident 
to human nature ; in the install ee of no such 
office can the exemption from this security 
be with propriety ri'garded as unconditional 
and definitive. 

* Book IX. E.rclusion. Part V. Double Ac* 
count. 
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Applied to ofTirial testimony, the f)bjectioii 
bears with considerably greater force on oral 
interrogation than on scriptitious : the oral 
being the only mode of the two, to wbicli the 
vexation and expense incident to attendance 
(at the judicatory,) with journeys to aflhd tio, 
and demuiTage, is liable to be attached. 

If the above observation'- be the prac- 
tice of English law undc'r the technical s\s- 
tem must, in cases in great al)undance and to 
a great extent, be ladic.illy \ leious,— fa\ our- 
able to incorrectness, to inc()mj)leteness, to 
mendacity, to consequent (h'cej)tion and mis- 
decision : — affidavit evidence (i. o. iinintcr- 
roijatvd testimony) being received, and to the 
exclusion of interrogated testimony from tho 
same individual, — on the main question, in 
a class of caiftes in gieat abundance and to a 
great extent, — and in causes of all classes, 
on those incidental questions by the determi- 
nation of which the fate of tlie cause is liable 
to be, and freijiKMitly is, del»‘i mined: ~ official 
evidence received w^itliout the secnirity af- 
forded by inten ogation, as well ns w ithoui the 
security alfoi di'd hy the (> vent nal subjection to 
that punisinnent, which, liy tin* penal conse- 
quences attached to a \ mint ion oft he eei emonv 
of an oath, is hung ov(*r the In'.id of mi'iida- 
city at large : ■ — and tlnse se<*imlies against 
mendacity ri'inoved \Mth jiarticular care, in 
the instance of that class ot otlicial e\id(‘nce 
(1 speak of the sort ot judicial e\idence 
called a rero/d,) each niticle ot which is by 
no other circinftstnnce so remaikably and in- 
contestably distiiignished bom every other 
species of otlicial e\ idinua', ns by its being 
replete with pernicious t<ilsehoods ; sonu' 
with facility enough, others with moreorh's-, 
ditlieulty, ca[)ableot being distinguislu>d fiom 
the small proportion of useful truths that are 
to be found in it. 

§ 4. J3i/ whom oiKjhf intemujaiion to he per- 
foi mable ^ 

To whom ought the power of interrogation 
to be imparted ? Answtn- : To every per-on 
by whom it promises to be exercised with 
good effect: subji'ct always to the controul 
of tin' judge, but for which, any jiowcr of 
command might, on this as well as on any 
other occasion, run into the wildest desp(>(ism. 

And by w hom is it likely to be exeicised 
W’ith good eOect ? Answer : By every person 
in whom suitable v'lll and power are likely to 
be found conjoined. Wdl, the [iroduct of ade- 
quate interest, \n the most (’xteiisive sense of 
the word, — power, consisting, m the present 
case, of appropriate information, acconqianied 
W'ith adequate ability of the intellectual kind. 

Of the extent thus proposed to be given 
to the power of interrogation, the propriety 
stands expressed in the following aphorisms, 
which seem to claim u title to the iqqiellution 
of axioms . — 


1. For every interrogator, in whose person 
adequate interest and natural pow'cr unite, 
an additional security is afforded for correct- 
ness and completeness, and thence against 
mendacity and temerity on the one part and 
deception and niisdccision on the other. 

‘2. Against the admission of any proposed 
inten og.itor, no objection consistent with the 
ends gyf justice can be raised, on any other 
ground tliaii that of mendacity -serving sug- 
gestion, or that of prc[)ondeiant collateral 
inconvenience in the shape of delay, vexa- 
tion, and expense : placing to the account of 
useless delay and vexation every proposed 
interrogation, that, in the judgment of the 
competent judge, is either irrelevant or .sw- 
pei Jhious. 

The iiidividiials in whose persons these re- 
quisites may be expi'ctcd are, — 1. The judge 
(inclndihg, ill English jur} -trial procedure, 
the juiyim'ii, as well as (he diiecting judg^e 
or judges;) 2. The idaintilFor plaintiffs; 3. 
The deh'ndant or detciidaiits ; 4. The advo- 
cate or advocates of the plaintiff or plaintiffs ; 
5. Tlu' advocate or advocates of the defend- 
ant or defendants ; (}. In some cases even 

extiancous witnesses. 

'1 h(*rc is «i spei'ics of procedure in w'hich 
tlu’rt' Is no party on tin* plaintiff’s side; in 
cause's tried undi'r this species of procedure, 
the function of the plaintilf is really exercised 
by the judge. 

I'lierc is another species of procedure, in 
W'hich there is no party on the defendant’s 
side: in causes thus tiled, the function of the 
defendant is exercised by the judge. 

In causes of the above several di'scriptions, 
the number of jiossibh' inten ogators suffiTs a 
coi resjiondent reduction. * 

* The following are cases, m which, if there 
be interrogation at all, tb.ere is but one person by 
wl'om It can be applieib 

The occasion may be non-litigious or litigious : 
and, being litigious, the inquiry may be to be 
|)erformcd ew parte (on one side only,) or reci- 
piocally (on more sides than one ) 

1. Occasion non-htlgious : an individual to de- 
liver testimony; a judge, or a person acting on 
this occasion and quoad hoc in the character of a 
judge, to receive it ; and either to act or not to act 
in consequence. 

Examples ; 1. Where a man makes application 
for money at a public office, as in England at the 
Exchequer, the Bank, ancl so forth. 2. Where 
a man, in the vie# fff’ g’ irieg ' ener;'! credence 
for certain facts, ai.d ot p- rj» ' .-aimg the ri nu m- 
branceof them, ci'i' eslm-^.inl ot his nwn accord, 
and makes a .solemn stii lenient of them in the^ 
presence of a judge; as in England in tlm case ot 
a voluntary affidavit sworn before a justice of the 
peace. 3. Incjuirics carried on by a person or per- 
sons in ^he character of judges, for the purpose 
of bringing to light a particular class of fact.s, 
witb«|ut any particular view to individual persons 
in the character of actors: as by a committee of 
I cither house of parliau.ent, or hy a commission 
I of inquiry org nized by the wliole legislature. 
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When the list of eliaracters capable of 
bearing a part on the theatre of justice U 
complete, there are, of proposed deponents, 
four descriptions ; a plaiiitilf; a defendant; 
a witness (viz. an extraneous witness) called 
on the plaintiflT s side ; a N^tne^s called on 
the defendant’s side. 

Proposed interrogators, to each proposed 
deponent, sev<*n. WHien the proposijd de- 

In all these several c.'ses, it ttie projmefy of 
interrogation be supposed, tlic necessity of its be- 
ing performed by the petson standing quoad hoc 
in the station of judge, follows of course; there 
being no pe rson else to ])erforni it. In the third 
case, the interrogation is matter, not of projiriety 
only, but necessity : in the two others, whether 
it be or be not matter of piopricty belongs not to 
the present jiurjiose. c 

II. The occasion litigious: but the examina- 
tion, as yet at least, unilateral : on one side only. 
In this class of cases, the nature of the case .it- 
fords but one person in a condition to be sub- 
jected to the operation; and but one jierson in a 
condition to perform it, viz. the judge. This case 
admits of the following modiHcations. 

1. One person only as yet aiipearmg to be in- 
terrogateil, and he, as yet at 1( ast, not li\ed m 
the character of a party, but examined (at least 
for the present) in the character of an extraneous 
witness ; thcdejioncnt aiipearmgat the ludgmcnt- 
seat, cither spontaneously, or by order oi the 
iudge. 

Exam])lc. — A dead body with marks of vio- 
lence found by two persons in comjiany. One of 
them gives intormation to an officer established 
for that ]ntr])Ose under the name of a coroner: 
the coroner by his warrant procures the attend- 
ance of the other, Roth of them, t()g( tbir with 
such other pi^rsons as the nature of the case indi- 
cates as likely to be able to furnish information, 
are examined Witli a view of finding out tlic 
cause of the death. What may liHp])en m this 
case is, that one of them shall, in the course of 
the inipiiry, be fixed in tlie character of defend- 
ant; tne other, in the char leter of pl.mitilK 
Such, accordingly, was the result in the case of 
Captain Donncllan, executed for the murder of 
Sir Theodosius Roughton by poison. 

2. One person only as yet appearing, and lie 
in the character of a plaintiff, exhibiting in that 
character a criminal charge or non-criminal de- 
mand against a person not as yet appearing or 
having appeared. Examples in English law; 1. 
In regular procedure, application to a justice of 
the peace, by a person complaining of an assault, 
for a warrant to compel the appearance of the 
assailant. 2. In summary procedure, information 
given of an alleged ofl’ence to a justice of the 
peace, to ground a summons or warrant for com- 
pelling the appearance of the*iillcged delinquent. 

3. One person only as yet aiipearing, and he 
in the character of a defendant: the function of 
plaintiff being (either througnout or in the first 
instance) united to that of judge. Example: in 
Roman law the species of procedure called iw- 
guisitorial^ in contradistinction to accusatorial, 
which presents a distinct person in the .character 
of plaintiff. 

In these several cases likewise, if the propriety 
of interrogation be supposed, the necessity of its 
being performed by the judge follows of course, 
there being no other person to perform it. 


ponent is the phuntilf; 1 . the j udge (including, 
in the ease of jury trial, the seveial jurymen ;) 

2. this same plaintiff’s own advocate ; 3. any 
defendant or his advocate ; 4. any co-plaintifF 
or his advocate ; 5. any witness called by this 
same [flaiutiff; 6. any witness called by any 
d(‘tendant; 7. any witness called by a co- 
plninfilT. 

From lienee, mutatis mutandis^ may be de- 
termined the coiT(‘^p()iident proposable inter- 
rogators in the risjiective cases of the three 
otlier deseriptions of propo'^ed dt*ponents. 
Rioposed d(‘poneiits, 4 : to each one of them, 
proposed interrogatois, 7 : by mnltiplieation. 
total mimlier ot c.ises for consideration, 28.* 

If tlie principle ai)()\ (* laid" down lie correct 
(viz,, that, except as exc(‘ptcd, every interest 
onglit to iuive its represemtativ? in the person 
of an interrogator.) a consequence which fol- 
lows is— that, of the aliove eight and tw'cnty 
cas(‘s of intci rogation, in so many as under 
any vt(Mn of jn ( ’cdnrc' are peremptorily ex- 
elndcd from ha\ing jilaec*, so many eases of 
imamgruity stand exenqilitied. 

Englisli conimoii-law jirocednre exhibits a 
niuliitnde of dilferciit modes of rc'ceiving and 
eoll('cting testimony: Homan and Rome-bred 
I pioci'dnre (inelndmg ICnglisli eipiity, English 
I eeelesiastieal court, and English admiralty 

* I. A )>laintit!’(!e|)()smg, may l)c inteirogated 
liy or m hehult of the cliaracti'rs following: viz. 

1. The iiidge. 

2. His own advocate. 

3. A co-plamtili’or his advocate. 

I. A (Icfen unit or his advocate. 

5. A witness called by himself. 

(>. A witness called by a co-plaintiff. 

7. A witness called by a defendant. 

I I. A defendant deposing, may he interrogated 
by or in behalf of tlie characters following : viz. 

1. The ludgc. 

2. Ills own advocate. 

3. A co-defendant or his advocate. 

4. A ])lamtiffor Ins advocate. 

A witness called by himself. 

tJ. A uitness called by a co-defendant. ’ 

7. A witness called by a plaintiff. 

III. A witness (viz. an extraneous witness) 
called by the plaintiff, maybe interrogated by or 
in behalf of trie characters following; viz. 

1. The judge. 

2. The said plaintiff or his advocate. 

3. Another plaintiff or his advocate. 

4. A defendant or his advocate. 

Another witness called by the plaintiff liy 
whom he was called. 

H. A witness called by another plaintiff. 

7. A witness called by a defendant. 

A witness called by the defendant, may 
be interrogated liy or in behalf of the characters 
following : viz. 

I. The judge. 

2. The said defendant or his advocate. 

3. Another defendant or his advocate. 

4. A plaintiff or his advocate. 

5. Another witness called by the plaintiff bv 
whom he was called. 

6. A witness called by another plaintiff. 

7. A witness called by a defendant. 
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court procedure) another multitude : in many, 
or most of them, the list of proposed depo- 
nents and interropfators is more or less diifer- 
ont, and the diltereuee not ^n)venied h} any 
consistent repird (if ])y any repaid at all) to 
the grounds of exception above brought to 
view. Of thc^e estal)li'^]icd modes of |)rae- 
tice, that all are wiong, will, if Ihe ab«»\e 
prinei])le be corrc'ct, be found more than i)io- 
bahle ; that all are right, will he lonnd al)- 
solntely impossible. 

All the partii's, and on both sidis ot I he 
cause, have heiui placed upon the aliov'e li'^l 
of persons, on whom, in the character of wit- 
nesses (each of them as well at his own in- 
stance and at the instance of a paity on the 
same side of the (‘anse, as at the instance of 
any party on the opposite side ot the can've,) 
the process of interrogation may with pro- 
priety he performed. Under the establi''hed 
forms of procedure, under the general rule 
(so far as, in the midst fjf sucli diversity and 
inconsistency, any-ithing under the name of a 
general rule can with propriety be spoken of,) 
both these classes of [iroposed deponents stand 
excluded: excluded, if proposed at their owai 
instance or that of a jiaity on the same "ide, 
on the score of interest ; if [imposed at the 
instance of the opposite side, excluded (piiu- 
cijially in the case ot a defendant) on the 
ground of vexation. 

But on the ground of interest, so tutile is 
the pretence, that, in cases wheie to aii} 
amount the .fn[)ulse ot sinister intmest i". more 
forcible, the exclusionary lule is itst'lf (*\- 
cluded : and on the ground ot vexation, when 
the vexation is not les.s galling, and (by leason 
of th(’ inferiority of the specu's of (*\idenc(‘) 
attended with a much gn'ater [uobability of 
deception and misdecision, the exclusion on 
this ground has no place: and moreover, at 
Ids own instance, the same party, who is not 
admitted in the guise of a party, is admit- 
ted with the sinister interest acting in full 
strength in his bosom, under a vaiiety of dis- 
guises.* 

In so great a multitude of proposed cases 
for interrogation, two clusters shall be here 
selected for special explanation: the case of 
the advocate under all its diversifications, mid 
the case of the extraneous witness undei all 
its diversilications. Tlie other cases are suf- 
ficiently sim[)le to require no special notice. 

In case the second of the twenty-eight, it is 
assumed, that a plaintitT ought to he »*apahle 
of being interrogated by his own advocate. 
To an English hiwyer on one side of tlie great 
hall, the necessity of the admission will be apt 
to appear so palpable, tliat every word em- 
ployed in proof of it would be so much thrown 
away. But on the other side of the same hall, 
the door of the evidence-collecting judicatory^ 
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is incxorabl}’^ shut against the interrogating 
adv ocate, as wt'll as against every other inter- 
rogator but the underling, wdio to this purpose 
stmnls ill the [dace of judge. 

Ill tlie cases ot interrogation here proposed, 
are niehnled two as'iimqitions : the propriety 
of admitting as the representative and assistant 
.of a party', a [nuson who is not a party ; and 
the proptiety ot his being a pi otession.il advo- 
cate the [u ofessional advocate being of course 
understood to be iiieluded under the appella- 
tion ot advocate. 

Of the oeeasional admission of a person in 
the chaiueter of an assistant to tlie party (sup- 
[losing it a ease in wbieh admission may W'itli 
|uo[)riety be given to the party biinselt,) tlie 
necessity s{and>! demonstrated by the follow^- 
ing ean-.es ot^ntirmity and relative incapacity, 
under which a [larty is liable to labour : 1. In- 
lirmity from innnatniity ot age, or snperan- 
nnation ; 2. Bodily indisposilion ; 8. IMmital 
iinbeeility ; 4. Ine\[)erienee ; 5. Natural timi- 
dity ; 0. Female basbfulness ; 7. Lowness of 
station, in either sex. 

True it is tliat there sits a judge, whose 
duty (it may be said) is, on this occasion as 
on otbci-', to tud as an advocate — not indeed 
on eitlu'r side, but on boili. 

But on (be part ot an advocate, to enable 
liim to fullil his duly in an adei/nati' manner, 
two endowments aie ni'ces^aiy : appro[)riate 
information in all its ph'iiitnde, and the zeal 
that is necessary to tmn it to full aeeount. 
On the [lart of a judge, mnlher re([nisite (in 
a ineasuie sullicient tor all eansi''-, or even for 
the general run ot causes,) can on any siilU- 
eii*nt ground be expinded: mneh less both. 

In the particular e.isi' lu'ic Mij)[)ose(l, the 
party is by (lie suppo.ilion, [ui'icnt: but he 
may be aliMUit, and that unavoidably. 

Of a snl/stitute to tlu' [i.nty, the m*ees!>ity 
is eo-(‘\tensive wdlh tlie easi's w'heie the at- 
tendance of the jiarty is eitliei in Ww phijsival 
or tlie pruilentidl sini-i' impi ai (icahle. 

On the occasion Inna' in ([uestion, as on 
other judicial occasion'-, the necessity ot giv iiig 
admission to a prob'-sional advoiaite is indi- 
eated by the following eonsideiatums 

1. An adeipiatelv ([ualilii’d non-professional 
and gratuitous as-vistaiit or substitute vv’ould 
not ahvay.s be to be bad. 

‘J. In so tar as appropriate hairning' is neces- 
sary (and all the ai t, as vvcdl as all the fiovver, 
of tlie [iiofessj^ni has bei'ii eiiqiloyed for ages 
in nnideiing that neetssity as univeisal and 
«*og(*iit as [Hissibh*,) ti non-[)iotession‘dl assist- 
ant or suhstitiitc would v ('ry seldom be ade- 
quately qualified. 

True it is that (so far as matter of fact only 
is ill question) neither in point of appropriate 
information nor in point of zeal, can the pro- 
f{#sional advocate be naturally expected to 
be so much as upon a par with the friendly 
and unpaid substitute or assistant. Though 
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in practice Judge and Co. have taken too good 
care of themselves and one another not to ex- 
clude all such odious interlopers ; yet the ex- 
clusion is the result of positive and abusive 
institution, not of the nature of the ease. 

Besides those which, as above, are the re- 
sult of artifice, — two other advantages are, 
on the occasion in ((uestion, naturally enough 
attendant on the intervention oF the ])rofes- 
sional, in contradistinction to the non-profes- 
sional, advocate : advantages which may be 
reckoned as such, even with reference to the 
cause of justice. 

J3ut for this resource, a wrongdoer may, 
to the prejudice of the party wronged, possess 
on this occasion two advantages of a very op- 
pressive nature: the advantage of the strong 
over the weak in mind ; and the advantag’c of 
the high over the low in station. In a cause 
of a doubtful or intricate nature, nothing hut 
such a union of talent and zealous probity, as 
would be too great to expect with reason on 
the part of an ordinary judge, more especially 
of a juryman, can prevent these advantages 
(even in a separate state, much more when 
united) from operating in a degree highly 
dangerous to justice. But, unless in case of 
a species of corruption, which is not of the 
number of those over which fashion throws 
its veil, the advocate is the same to all, — to 
low as well as high. 

Unfortunately, however, in this supposi- 
tion is included the being in a condition to 
purchase such high-priced assistaiiee : and the 
great majority of those who have; need for jus- 
tice, are far from being in that condition. 

But though the advocate (whatsoever may 
he the aseeiulant attached to his rank in the 
profession,) being the same to all, will not 
i)e more apt to make an abusive application 
of it, to the advantage of the high and opu- 
lent (as such,) in their warfare with the low 
and indigent; this sort of impartiality will 
not hinder him, it may he said, from employ- 
ing it in another manner, more directly and 
certainly prejudicial to the cause of justice. 

Under the name of hrow-heatiny (a mode 
of oppression of which wdtiiesscs in the sta- 
tion of respondents are the more immediate 
objects,) a practice is designated, which has 
been the subjt’ct of a complaint too general 
to be likely to be altogether groundless. Op- 
pression in this form lias a particular {iropeii- 
sity to alight upon those witnesses who have 
been called on that side of the cause (which- 
ever it be) that has the right on its side ; 
because the more clearly a side is in the 
right, the less need has it for any such as- 
sistance as it is ill the nature of any such 
dishonest arts to administer to it. 

But, of the assistance of a professional ad- 
vocate to the cause of justice, where sipch 
asistance is to be had, the utility is grounded 
in the nature of things : whereas the abuse 
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t hus characterized by the name of hrow-heat- 
ing, is not, as will be seen, altogether without 
remedy.* Brow-beating is that sort of offence 
whi<-h never c.ni be committed by any advocate 
who has not the judge for his accomplice. 

In respect of a{)propriatc information (with 
relation to the purpose in question,) under 
the technical system the advocate is but too 
apt to be deplorably deficient: tin; ad\ocate 
seeing iiothmg of the tacts but through the 
medium of another profes^ioiuil man, rich in 
opportunity, and prompted by interest in a 
variety of shapes, to misrepresent or inter- 
cept them. But the sinister advantage which 
the tcclmieal system has contrived to give 
itself in this res[)ect, depends upon the fun- 
damental arrangement by which it excludes 
the parties, on all possible occasions, from 
the converse and presence of the judge. On 
the occasion here in question, the presence 
of the party in question is supposed. 

In the particular case here in question, 
that of a party (the plaintiff) in the cause, 
proposed to be interrogated by his ow'ii advo- 
cate, an objection, obvious enough in theory, 
grounds itself on the danger of prompting 
or suggestive <]uestions, — in a word of rnen- 
<la(‘ity-serving information. But on a closer 
examination this danger will be seen to lose 
imicli of its inagnitiide : t meantime it may 
not be amiss bi icily to observe, that in the 
shape of actual ini'^cliief it does not appear to 
have ht'cn felt in Euglisli practice. 

Coinparc'd with this seconJ ease, ease 
ninth (\n whieli, the dt poiicnt’s own advo- 
cate being still the jnoposed iuteirogator, the 
party propo'^ed to be interrogated by him, in- 
stead of being as in the former case the plain- 
tiff, is the defendant,) presents some slight 
diiference : — iii a erimiiial case, especially in 
a case where the punishment is raised to the 
highest pitch of severity, the incitement to 
alibrd mendacity-serving infoimation in the 
sliape of a question is in itself much greater ; 
at the same time that the topic of humanity 
presents an excuse, beyond any that applies 
in the other ease. But, that even in this 
case, the objection is not weighty enough to 
be preponderant, will be seen in the place re- 
ferred to as above. 

Bo this as it may : whether for this or for 
any other reason, or (what is on all occasions 
at least equally probable) without any coii- 
.sideration on the ground of reason, in Eng- 
lish criminal law, — though the plaintiff, 
under the name of prosecutor, is allowed to 
be interrogated by his own advocate, — that 
allowance is not extended to the defendant. 
But an observation to be made at the same 
time is, — neither is he allowed to be inter- 
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ro^ifated by anybody else: he tells his own 
story if he pleases ; but, however deficient 
it may be, either in point of correctness or 
completeness, effectual and anxious care is 
taken that (in this way at least) the deficiency 
shall not from any quarter be supplied. 

In twelve, out of the ei^dit and twenty 
cases, it is assumed that a witness ought to 
be considered as capable of being admitted 
to act in the character of an interrogator, /. e. 
to put questions, as well to a party as to a 
witness, on either side of the cause. 

To an English lawyer, on either side of 
the great hall, the idea will be apt to appear 
t/oo strange and visionary to have ever been 
exemplified in practice. It was, however, in 
common practice, at any rate in the French 
modification of the Roman system of proce- 
dure, in criminal causes of llie most highly 
penal class. Confrontation was the name of 
a meeting which the judge was in most in- 
stances bound to brijig «bout between the 
prisoner and the sseveral witiiessc's on the 
other side — the witnesses by whom he was 
charged : and, on the occasion of such meet- 
ing, each was allowed to put questions to the 
other : the judge present, and (except a clerk 
tor minuting down what passed) no one else. 

If so it be that cases may liaiipen, in whicl), 
in the most higly penal class ot critninal cases, 
questions put by an intc'irogator of this de- 
scription may he conducive to the ends of 
justice, — so may it in all other classes of cri- 
minal cases:* find if in ciimiual cases, so also 
in non-criminal. Whatever may be the de- 
mand for the use of it, the propriety of that 
demand will not be varied, either by tin* dis- 
tinction between most highly penal and least 
Highly penal cases, or by that between crimi- 
nal on the one part, and non-criminal on tlie 
other. 

Cases are not wanting in which, on the 
score of the direct ends of justice (in other 
words, in respect of the merits of the cause,) 
interrogation, if performed by the sort of in- 
terrogator here in question, promises to be 
more efficient than if originating from any 
other source. 

A contradiction, real or apparent, takes 
place (suppose) between the testimony de- 
livered by an extraneous witness, and that 
delivered by a defendant in the cliaracter of 
a witness, a plaiiitiflf in the character of a 
witness, or another extraneous witness, call- 
ed, whether on the same side, or (what is 
more apt to be the case) on the side ojiposite 
to that on which the nrst was called. By 
reciprocal interrogation, in which (on one 
side or on both) uii extraneous witness takes 
a part, truth will acquire a better chance for 
being brought to light than it could have 
without this assistance : the seeming contra- 
diction may be cleared up, or the incorrect 
t-estimoiiy shown to be so. 


True it is, that the same end might be ar- 
rived at, without admitting any extraneous 
witness to perform the function of an inter- 
rogator ; viz. by tlie instrumentality of the 
party, or his advocate. 

But in the case in question, it is only by 
means of the witness that the party can be 
ap()rizod of the facts, or supposed facts, on 
wdiieh the questions arc to he grounded. By 
interposing, hetw^een twoindixiduals to whom 
(if to anybody) the facts of the ease are 
know'n, another individual to whom they are 
nriknow'ii (besides the useless consumption 
of time), no help to truth can he gained, and 
much help may be lost. 

Both were present (suppose) at the same 
transaction : how prompt and lively in such 
a case is the ftiterehange of questions and re- 
plies on both sides ! How instant aneously the 
[)oints of agreement and disagrei'ment are 
Iwought to view ! Ilow instrnetive is the 
<lejKJt tinent exhibited on both sides on the 
occasion of such a conference I Of the ad- 
vantage possessed by the oral mode of extrac- 
tion in comparison with the epistolary, much 
(as will he seen*) depends on the prompti- 
tude of the responses — on the exclusion 
thereby put upon mendacity-serving reflection 
and invention. Inteiqwse between the two 
individuals (both privy to the transaction) 
another who is a stranger, — both the Hn>an- 
tages in question (viz. the promptitude of 
succession as between question and answer, 
and the luai evidence furnished by deport- 
ineat) are in great measure lost. 

Other eases there are, in which the regard 
due to the interest of the witness himself 
(the projwsed interrogator) calls for the ad- 
mitting him to the exercise of that function. 

1. The witness hajipens to have a colluteral 
interest in tlie matter of dispute. In the tes- 
timony delivered by another deponent (plain- 
tiff, defendant, or extraneous witness on 
either side,) inc'oiTectncss has taken place to 
the prejudice of such collateral interest. The 
testimony (suppose) will be, or is liable to be, 
divulgated and recorded. — It seems unrea- 
sonable, that, from a dispute having place be- 
tween two parties, a third should suffer an 
irreiiu'diablc prejudice. Here we see the case 
of a special interest : and an interest suscep- 
tible of almost as many diversifications as any 
which can be at stake in the principal cause. 

2. His rejiutation for veracity is, by the 
projiosed interrogator, seen to be put in jeo- 
pardy by the incorrect statement delivered 
by another witness as above. Why for this, 
any more than any other injury, should a 
man stand precluded from the means of self- 
defenc,e ? 

Attackeil in his person, the law would not 


* Book III. Extraction. Chap, VIII. Mode* 
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refuse him permission to defend himself on 
the spot : the protection which it grants to 
his person, why should it refuse to his repu- 
tation ? Here we see the case of a sort of 
//enera/ interest, the interest of reputation ; 
or (to employ the denomination more in use 
in the language of evidence) of character. 

Causes (sa>s an objection) would at this 
rate grow out of o)ie another, and thence liti- 
gation without end. 

Nay (says the answer^ it is not the demand 
for litigation, it is not injury, that would in 
this way be increased : it is only the means ot 
redress for injury, that would in this way bi' 
afforded : redie'>s reiuh'red iueoinparably more 
easy and effectual than at present. 

It is not by the fear of an e\<*('ss, but liy 
the fear of a (leticiency, of litigation, that, un- 
der the fee-gathering system, this undilatory, 
nnexpeiMive, and comparatively un vexatious, 
mode of redress, has been shut out. To open 
the door to such evfilanations would b(‘ to 
rip open the belly of the hen with the golden 
eggs.* 

All three cases b(‘ing accidental, and com- 
paratively extraordinary; no doubt but that, 
the admission ot a witness to the faculty of 
interrogation must be committed to the dis. 
cretion of the judge : grantable either of his 
own motion, at fhe instance of the party, or 
at that of the witness himself, according to 
the nature of the case, as above. 

In the case of the party, liberty of interro- 

• In case of supjioscd jierjury, for the purpose 
of eventual fortlicomingncss and justiciability, 
power has, by a special law, been given to the 
judge to commit the supposed perjurer on the 
spot, and to order prosecution at the expense of 
a public fund. 

80 far so good ; but wliy not to try him, and 
convict or acijuit him on the spot? It may be, 
that, besides the evidence wliicli gave birtli to 
the suspicion in the bosom of the judge, the case 
affords other evidence which is not on the spot: 
in that case, the necessity of adjournment is 
manifest. But a state of things that may equally 
be, and probably most frequently is, exeinplilied, 
is, that the case does not afford, nor by the suj)- 
posed perjurer would be so much as pretended to 
afford, any other evidence. In that state of 
things, the impropriety of adjournment is equally 
manifest. 

After a lapse of months, hours arc, in the post- 
poned trial, employed in greater number than 
the minutes that would have been suflicient on 
the impromptuary one. Meanj,irae, recollection 
fades, evidence perishes ; and the question whe- 
ther a trial shall so much as take place, rests on 
the arbitrary decision of a secret tribunal; which 
cannot know more of the transaction, and may, 
to any amount, know less, than the one by which, 
to so much advantage, conviction and punish- 
ment might have been made to attach instanta- 
neously upon the offence. 

The ends of justice take their chance: but fees, 
the objects of judicature, are made sure : objWs, 
which in the other case would not, or at least 
need not, have existence. 
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gatioii is a matter of right : since a ease cannot 
be figured in which it ought not to be allowed. 
Of the several distinguishahle descrifitioiis of 
^vitrlesscs, if to any one it were matter of 
right, so would it be to all : tlie consequence 
might he the most intolerable confusion. A 
maldjide plaintiff or defendant, by calling in 
adherents and confederat(‘s of his own in unli- 
mited mimher«', might swell the amount of de- 
lay, vexation, and expense, to any height. 

One (“asc, that of a party (say the plaintiff,) 
made suhjectalile, on the occasion of deliver- 
ing his testimony, to interrogation by a person 
wiioiii he is about to call in the elmracter of 
ail ('xtraneoiis ^\itness, affords a particular 
objeefioii on the ground of the danger of meii- 
(lacity-s( rving information. By the supposi- 
tion, the witness — the extraneous witness — 
lias no interest, no avowalile and rightful in- 
terest, in the cause. If then he be to be 
admitted to interrogate, it can only be in the 
eharacti'r of an advocate; an agent of the 
party Avhoin it is proposed he should interro- 
gatix But, between the character of an agent 
and the eharacti'r of a witness, there is a sort 
of iricoinpatibilily : on the part of an agent, 
partiality ought to b(‘ supposed; on the part 
of a witness, imjiartiality is a quality that 
ought to lie cultivated and guarded with all 
iinagiiiahle care. To admit interrogation from 
sucli a quarter, is to incur a needless danger 
ot bias or of mendacity on the part of the 
extraneous witiu'ss, and thus of mendacity- 
serving information from him Vo the plaintiff- 
deponent. 

Answer : 1. From a man’s Ix'ing disposed to 
afford that assistance, the affording of which 
is consistent with the laws of probity (viz. 
aflbiding infoiinatiou in a direct way liy his 
own testimony, and in a li‘ss direct w'ay by 
({iicstions tending to extract information from 
another person,) it follows not that he wn’ll 
be (‘tfectuaily disfio^-ed, or so much as at all 
disposed, to atford mendacity-serving infor- 
mation. 

2. Betw een the charaider of a witness for 
one of the parties, and the cliaiaeter of un 
agent for the same party, tliere neither ought 
to he any siicli incoinpatiiiility, nor is in ge- 
neral in establislu'd pr.ietiee ; at any rate not 
in English practice. A man knowm to be an 
agent of the party, is admitted to depose at 
bis instance, and in that respect on his behalf, 
without dilKculty. 

3. If the danger on this score were serious 
enough to be conclusive, excluding the wit- 
ness from acting in this case in the character 
of ail interrogator would not sufliceto obviate 
it : for so long as any other person alike par- 
tial to the interest of the plaintiff (say the 
plaintiff-deponent’s own advocate, say a fel- 
low-plaintiff or his advocate) were permitted 
to interrogate, the same sinister end might be 
compassed, as well by the witness’s commu- 
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meatiiig the proposed qiie«;lion to these al- 
lowed confederates, as by his propounding^ it 
himself. 

Thus stands the matter on the footing: of 
interest ; interest prompting- t lie in- 
dividual in question to promote the departure 
of the deponent from the line of truth. Rut 
in the ease of an extraneous witness (consi- 
dered with a view to his appearance in the 
character of an interrogator) there exists a 
naturally-operating tutelar]/ interest, tending 
to engage liim to omploy the information he 
is master of in framing questions, the tendency 
of which v^ill be to confine the testimony ot 
the deponent witliin the pale of truth. The 
deponent has been delivering his testimony — 
the extraneous witness has had communica- 
tion of it, or heard or read the minutes taken 
of it : a passage tliat lie lias remarked in it 
strikes him as deficient (no matter from what 
cause) in correctness or compUueness — in 
those respects, one qr botfi, it disagrees with 
the testimony which he himself has delivered. 
Independently of all personal interest (honest 
or dishone.st) in the cause ; what de.sire can 
be more natural, what more general, than, by 
questions, or any such other means as arc 
allowed, to interpose in the view of supplying 
the deficieiK'y ? I^et the permission of satis- 
fying this desire be allowed, a sort of contest 
springs up, a sort of combat takes place, be- 
tween the deponent and the intei poking wit- 
ness: a chishiiig of counter-assm lions and 
counter -interrogatories, — a colliMon from 
which truth and justice have nothing to fear, 
everything to hope. 

Instead of this immediate collision betwc'cn 
the deponent and the proposed i uteri ogating 
witness, substitute an examination perfoimed 
by the party interested or his advocate, with- 
out other assistance than that of the proposed , 
interrogating witness : who doi's not see that 
thisojieratioii will be, comparatively speaking, 
languid and inefFective ? When two persons, 
each a percipient witness of the transaction 
of which they botli S[)eak, stand up in contra- 
diction to each other, the guard of artifice is 
beat down : mendacious invention, unalde to 
find apt matter at such instantaneous warning, 
is confounded, and driven into self-contradic- 
tion, or self-condenining silence.* 

* The same reasons will serve to show that a 
plaintiff, on the occasion of his delivering his 
testimony, should be subjectible to interrogation, 
even by or in behalf of a fcliow-plaintiff If the 
interest of the fellow-])lainlifF coincide with that 
of the plaintiff who is about to depose, there is at 
any rate the chance of additional skill, added to j 
that of additional appropriate information : if the 
interest of the fellow-plaintiff is different in any 
respect from that of tne plaintiff who is about to 
depose, the situation of the fellow-plaintiff coin- 
cides in that respect with that of a defendant. 
On the score of danger of mendacity-serving in- 
formation, the same objection as above may be 
brought, and the same answer may be given to it. 


For the deponent, instead of the plaintiff 
(as above,) put the defendant ; making at the 
same lime, in the description of the interro- 
gator, the eorn'spoiideiit changes: you will 
find the aiiaiigeiiient subjeefing him to be in- 
teirogated by the tliree other sort of persons 
proposed in that quality, recommended by the 
same reasons. 

Such and so various are the descriptions of 
persons liy whom it may be of advantage to 
the interests of truth and justice that the 
process of interi ogatiun should be performed. 
Performed, and to wdiat purpose ? To the pur- 
post; so often iiK'iitioiied, viz. that of making 
what provision can lie made for tlie complete- 
ness, as \\t 11 as eorreetness, of the aggregate 
mass of evuhu^ee. 

And in w hat view and intention were these 
sewral classes of [uusoiis looked out- for? — 
In the view of collecting the requisite stock 
of appropriate skill and appropiiate informa- 
tion: whatever skill (derived from expe- 
rience) might re.isoihilily he looked for as 
retjuisite and suHieient for the purjiose, ap- 
[ilied to whatever information tin; particular 
circumstances of the individual case might 
ha|)p(*u to afford. 

liut without the requisite share of zeal to 
put lliose nii'aus into action, and give them a 
suitable character, all the skill and all the in- 
formation imaginable would still he of no use. 
It was lor this pin [lose that all tin* distiii- 
giiisliahle iiitma'.-ts, which, in each individual 
e.l'>^e, the nature of the ease might ha|>peii to 
afford, w'ore carefully looked out for ; for, siqi- 
posiiig any one such interest left out, and the 
ca.'.e so eireumstaiieed as to afford a tact which 
no other hut that interest would prouqit an 
intiuTogator possessing tlu' requisite share of 
skill and information to call for, — the neces- 
sary eonseqneiKu; is that pro tanto the mass of 
evidence remains incorrect or ineonqilete: and 
howsoever it may fare with other persons 
having other inti'rests, misdeeision and injus- 
tice to the prejudice of the possessor of that 
interest w'ill he tlic probable consequence. f 

+ Whatever be the number of persons whose 
interest in any shajie is at stake in the cause, 
each having a separate interest, and demanding 
to he allowed to do whatever may he lawful and 
necessary for the support of such liis interest 
(be his demand positive or defensive,) there is 
as much reason for acceding to one such demand 
as to another, fiudi alteram partem — hear 
the otherside — is the phrase by wlucli this uni- 
versally aiijilicuhle and universally undisputed 
conception a])))cars commonly to have been ex- 
pressed ; such, at least, is the interpretation wiiich 
that maxim rcipiires to he put upon it, ere it can 
be admitted to have embraced on this ground, 
to their full extent, the exigencies of ju.stice. Ry 
altera pars., understand every separate interest : 
for e#ch part, each interest, is altera with refe- 
rence to to every other. Under audi compreliend 
the giving allowance to every lawful act, the 
performance of which is necessary to the support 
of each such interest. To adtfuce or exhibit 
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Thus much then is, I flatter myself, pretty 
clearly understood ; viz. that when all the in- 
terests at stake in a cause are comprehended, 
and the faculty of interrogation allowed to 
the possessors of those several interests with- 
out exception, over and above th(‘ faculty of 
adducing such testimony as they themselves 
may happen to have it in their power to ad- 
duce ; the best provision is made that can 
be made for correctness and completenc'^s (so 
far as information and zeal at least are concer- 
ned ;) and that, on the other hand, while there 
Ik* any one sindi interest to wliich that faculty 
is denied, the provision made is imperfect, and 
pregnant witli deception, misdecision, and in- 
justice. 

But what (I think I hear an English law- 
yer crying out and saying) — what is all this 

sources of evidence, is one such act: to take a 
part in the extraction of the evidence from the 
several sources adduced, hy whonisoeveraddnced, 
is another: to present to the judge observations 
on the evidence so extracted, is again another. 
In any given cause, if the allowance of any one 
of these operations be necessary to justice, so is 
that of every other: if in any one cause the cal- 
lowance of them all is necessary to justice, so is 
it in every other. If, among three operations 
such as these, to all of which it may haiijien to 
be necessary to justice that they should be re- 
spectively performed, there be any one which is 
less certain of being necessary than the two 
others, it is the one last mentioned, viz. that of 
presenting observations. The testimony of Titius, 
in the character of an extraneous witness, may 
of itself be so correct and comjdete, as to super- 
sede all demand for skill and labour to be em- ! 
ployed in the extraction of any supplemental 
testimony from the same source: its application 
to the demand may at the same time be so plain 
and obvious, as to render it plainly impossible 
for it to receive any additional ])ersuasivc force 
from any observations that could be grounded on 
it. Scrutinized or unscrutinized, evidence may 
speak, and speak sufficiently for itself : but in a 
question of fact, observations without evidence 
would be a discourse without a subject. 

Such, and no less extensive, is the import 
which it seems necessary to give to this most fa- 
miliar of all judicial adages, ere it can be ren- 
dered commensurate to the ends of justice : I say 
familiar, for, between the being familiar to the 
ear of every man, and the presenting a clear con- 
ception, and that the same conce])tion, to the 
mind of every man, there is (in most miestions 
of the field of morals, and more especially of the 
field of jurisprudence) a most wide and lament- 
able difference. 

Very different is the import^affixed by the pro- 
fessional lawyer to the word audience. Accord- 
ing to his conception of the matter (at least as 
fkr as conception is to be understood to be well 
interjireted by practice,) there is indeed a one 
thing needful to justice, but it is not any one of 
these three. 

Let every party, let every person, who claims 
to have an interest in the cause, be heard by 
counsel: which again, being interpretul, let 
matters be so ordered, that every man, on pain 
of seeing his interest perish, shall be admitted 
(that is, shall be compelled) toenqiloy a lawyer; 
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but a round-about way of observing, that in 
every cause cross-examination ought to be 
allowed ? 

In ansvv er, what may be admitted is, that, to- 
wards conveying the conception above meant 
to he conveyed, this word (to which no equi- 
valent seems to be afforded by any other lan- 
guage tliaii the English) does more than can 
be done by any other single word in actual 
use. 

What on the other band requires to be ob- 
served, is, that, had this word and no other 
been employed, the conception conveyed by 
it would, as well in point of correctness as in 
point of completeness, have been in no slight 
degree discordant with the truth of things, 
for, — 

In the first place, the salutary effect in ques- 

(hat is, to emj)loy a mult.tude of lawyers, of as 
many diflerent sorts as possible, to make their 
observations on the cause. If these observations 
have any evidence tor their ground, so much the 
better, and the more evidence the better; be- 
cause, the more evidence, the more ample the 
ground and room for observations : if labour be 
applied to the extraction of the evidence from 
those sources, so much the better, and the more 
labour the better; because the more abundant 
the labour, the more abundant the source of re- 
ward. Provided they arc accompanied by the 
observations (understand always from the pro- 
fessional quarter above designated,) any or allot 
them may have their use : but without all these 
documents, or any of them, the observations 
(provided always it be from tVat quarter that 
they come) are of iliemselves capable of answer- 
ing every purjiose that is worth providing forr 
without the observations, neither any one of them 
nor all of them put together, have any claim to 
notice. 

But, above all errors, take care at any rate not 
to fall into so gross a one as that which for pars 
on this occasion would understand — each 
of the several parties in the cause. Unless it be 
here and there in the station of witnesses, these, 
of all others, are the persons who, from the be- 
ginning to tile end ot the cause, are neither to 
be seen nor heard in it : not to bear a part in the 
extraction of the evidence, still less for the pur- 
pose of presenting observations grounded on it. 

Such are the commands of scientifically in- 
structed justice. Let no man, on any occasion on 
which it is possible to prevent his being heard, 
be heard in any way by himself: let every man 
be compelled to be heard on all manner of occa- 
sions, and in all manner of ways, by counsel : 
this is the one thing needful ; so counsel be but 
heard what he has to say when he is heard is of 
minor consequence; and so this one thing need- 
ful be but performed, whether there be evidence 
or no evidence, and whether the evidence (if 
there be any) be correct or incorrect, complete or 
incomplete, is not worth a thought on the part of 
the judge: understand of a juage professionally 
bred and instructed, the only sort of judge who 
is entitled to the name. 

Such is the interpretation put upon the maxim 
amli alteram partem by the professional lawyer ; 
by those from whose lips interpretation has the 
force of law- Will proof be asked for? The an- 
swer is, Circumspice. 
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tion will be seen to be obtained in a variety 
of cases in which no such operation ns that 
denoted in English practice by the word cross^ 
examination is pertbrmed. 

In the second place, cases will be seen in 
which an operation called by the name of 
cross-examination is performed, and the salu- 
tary effect in question is either not promoted 
at all, or promoted in a mode and degree very 
imperfect in comparison with that which is 
generally understood as attached to the per- 
formance of the operation so denommated. 

There is another and a peifectly su(li<*ic*nt 
reason, for not being contented with saying 
that Cl oss-evamination should he allowed. 
This work, if it be of any u'-e to anyone na- 
tion, may he ot no less U'-e' to any other: if 
it be of any use to-day, its u>.e will not he 
obliterated iiy cycles ot years succeeding each 
other in any number. If to the substance of 
the practice denoted in the Eiiglisli language 
by the word crossjcvanunation, theie be at- 
tached (as itai)[)ears to me there is attached) 
a virtue in a peculiar degree salutary to jus- 
tice ; it would be too much to say or to sup- 
pose that an acquaintance with the language 
of this small part of the globe is indispensable 
to it; that it is only by understanding Eng- 
lish tliat a man can understand what is ne- 
cessary to justice. 

Thus extensive, and in themselves occa- 
sionally almost unbounded, are the demands 
presented Inithe diiect ends of justice, — the 
latitude demaiidt'd in rts^iect ot the number 
of persons to be admitted to tlie laculty of 
interrogation, to make it absolutely sung that 
of the persons (whatsoever may be their num- 
ber) having ea<*h a separate interest in the 
cause, no one shall be exposed in any degree 
to sutfer for want of it. 

But on this, as on every other occasion, the 
operations prescribed by the direct and ulti- 
mate ends, find their necessary limit in the 
regard due to the collateral end, of justice. 
On this as on every other occasion, care must 
be taken — taken by the legislator, and dis- 
cretionary powau' in corresponding amplitude 
allowed by him to the judge, — that, for the 
avoidance of a possible mischief in the shape 
of a misdecisioii, • a certain and immediate 
mischief be not admitted to a preponderant 
amount in the sluqie of delay, vexation, and 
expense. But for this, the number of persons 
standing together on the defendant’s side of 
the cause, and possessing each a distinguish- 
able interest, might, by the nature of the 
cause, be every now and then swelled to such 
a pitch, that, by conjunct operation (with or 
without concert and conspiracy,) tlie value 
of the service demanded (how considerable 
soever,) might eventually, or even to a cer- 
tainty, be overborne by the weight of the 
delay, vexation, and expense thus attached 
to the prosecution of it ; and thus, sooiier or 
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later (over and above all the collateral in- 
convenience,) direct and certain injustice to 
the prejudice of tlie plaiiitiiTs side would be 
the necessary result. 

On the part of the judge exists the requi- 
site allotment of skill : this, provisionally at 
least, must all along be supposed. At the 
command of the judge lies tlie whole stock 
of information which, in each individual case, 
the nature of the case affords : for this may 
all he supposed, — understand alwajs, in so 
far as the in fori nation possessed by one man 
can, to this purpose, be deemed with pro- 
priety to he in [lossession of another. 

In the exercise of judicature in every 
country, among the occupations of the judge 

— among the obligations which the judge is 
expected to*fnlHl, is that, of apjilying that 
skill and that information to tin* (liscovery of 
the f ruth through the medium of e\ ideiiee. If, 
tlien, interrogation be indeed, as it was not 
d(‘ni('d to be, an apt instrument for that pur- 
pose, W'hy, it may he asked, look out for 
any other haiuls to lodge it in ? What is there 
in his station to hindi'i* him from employing 
it ? and employing it to the utmost advantage 
to w'liich it is capable of being employed ? 

What should hinder him? Tw'O deficiencies : 

— deficiency in respect of two out of three 
endowments (not to speak here of jirohity,)’' 
tlie union ot which is necessary to the dis- 
ehaige ot tliis function to the best advantage : 
appropriate information, and zeal. 

1 . Appropiiate information : for the faculty 
of obtaining possession is not itself possession; 
to ha\e a ehaiieo, and but a chance, of pos- 
sessing a thing some days hence, is not the 
same thing as the actual possession of it at 
this very instant : ini’ormation at second hand 
is not the same thing as information at first 
hand. These considerations have already been 
mentioned among the reasons for allow'ing 
the judge to admit a witness to the exercise 
of this function, as well as a party or liis 
ad,v oeate. 

2. In the article of zeal, the inferiority of 
the judge as compared with the party, is not 
less obvious or undeniable. Equality in this 
respect is an endownuent which seems hardly 
to be wished for, wx*re it even attainable : as 
being incompatible with that characteristic 


♦ If, on the part of the judge, improbity 
(which in this^ case will be a determination or 
inclination to decide in favour of one side or 
other, in opposition to the dictates of justice) be 
supposed; the chance in favour of justice is, in 
this case, reduced perhaps even lower, than if, 
the judge being excluded, the right of interro- 
gation were allowed exclusively to the party on 
one .‘^ide. For the judge, by the supposition, in 
point of affection, is, in this case, what the party 
w^uld be in the other : afid for giving effect to 
his sinister views, the judge possesses powers of 
which the party is destitute ; powers adequate to 
the accomplishment of the sinister ends. 
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calmness and impartiality, for the want of 
which no other endowments can atone.* 

In this general point of view, the deliciency 
natural to the station of the judge is, indeed, 
sulficiently obvious: although in Roman prac- 
tice the recognition of it has not had any such 
effect as to have produced (except in a com- 
paratively narrow case) the coinmunicsition of 
any share of it to any other of the stations in 
the cause ; that of a party or that of an ex- 
traneous witness. 

But what is not quite so o))vious, nor is 
yet altogether imuoitliy of lemark, is the 
different degrees of zeal wliich, in causes or 
inquiries (htrereiitly cireninstaneed, will na- 
turally be apt to infu'^e itself into the station 
of the judge. , 

1. In one class of causes, and that more 
jiumerou‘^ than all tlio otiicrs put together, 
his zeal may be set down as beiiig natural! v 
at its minimum. This is the class of caii-es 
between man and man ; tlie cla.'.s compo'sed 
of non-criminal causes. 

Not but that, even here, the indiffenu'ce so 
natural, and frequently so observable, in the 
situation of the judge, mu)^ ])e refeiable, in no 
inconsideralde degrc'e, to a collateral and not 
altogether inseparable cause : viz. the nntur.il 
state of procedure under the technical s}s- 
tem; which, in the^e ca-es, never fails to 
afford, on some terms or other, to each of 
the persons an advocate, or advocates: one 
sure way of realizing which state of things, 
is the refusal to listen to the party unless he 
ernjdoys an advocate. 

In this state of things, by one sort of in- 
terest, to the action ot wdiich the judge, like 
every other man, is continii.dlv exposed (viz. 
theinteri*sicoii("q)Oj'ding to tlie love of ease,) 
he is continually urged to get through the 
business xvitli as little tionble to himself as 
possible. lien' then ;ve have a sinister in- 
terest, which (sup[)Osing’’ it to stand alone, 
or -without being encountered by any intere-^t, 
acting in a tutelary direction, of sidlicicnt 
force to overcome it) will be siillicient to 
render the faculty of intei rogation, as far as 
he is concerned, altogether nugatory. 

In the vi(wv that w ill conn* iirescntly to be 
taken of the existing rnodilicatioiis of tech- 


• Another remark : to extort tnc truth from 
the bosom of an unwilling, an unscrupulous, and 
strong-minded witness, is amohg the most of 
difficult tasks : and a pre-eminent degree of fit- 
ness for it is one of the brightest and rarest ac- 

complishments that the war of tongues affords to 
natural talent improved by practice. The judge 
(as such) never having been, by any motive force 
equal to that under the action of w iiich the advo- 
cate is continually o])erating, excited to** those 
exertions which are necessary to the exercise of 
that function with a superior degree of efficieAcy 
and success, cannot reasonably be expected to be 
on a par, in this respect, with an advocate whose 
stock of experience has been equally abundant. 
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ideal procedure, we shall see this sinister in- 
terest acting with very little opposition from 
any tutelary one : hut of this in its place. 

In lh(! employment of this instrument to 
the be^t advantage, the advocate, in so far as 
he is admitted to wield it, has an obvious, 
ami in a coixiderable degree eflicacious, in* 
tere''t : his bread, in many cases, depending 
on his proft“^^ional reputation ; and the repu- 
tation of the advocate having a natural and 
intimate connexion with the sucecss of the 
client. 

In tlii;> intere^'t, tlie judge, it is evident, 
has not the snialle'=>t share. His reputation 
is, indeed, in a r(M-tain dcgrc'e, dependant on 
the ;!pi)arent justice and projuiety of his de- 
cisions ; and oil their aclu d, in so far as their 
appariMit depends upon their actual, justice. 
But the {qipareut justice ot a decision ground- 
ed on a body^ ot evidenci' depends upon that 
evidence: depends upon the evidence, not as 
it might have lieen, but as it is. In this state 
of things, — so long as the evidence, as col- 
lected by him, docs not appear to be either 
incoirect or inconqilcU*, — in what degree 
it really is so, is to tin* iiiteri'st of his repu- 
tation a matter of indilFeience. IMoi cover, 
so far as appearances arc concerned, every- 
thing dep(‘nds iqion publicity: insomuch that, 
supposing perfect secresy, it is xvitli this 
part of the business as with iwery other, — let 
it be done as well as possible, or as ill as pos- 
sibhq his reputation is oxactlyi> in the same 
htat(‘. 

2. The case in wdiicli the zeal of the judge 
oil this occasion maybe cxpectc'd to be found 
at its mavaniun. is that ot the species of [iro- 
cedure already described iiiuh'r tbe nanio of 
iiKjuisitorial })roc('diire : a ease which com- 
prehends the whole of the criminal branch, 
- — in so far as the business of receiving, col- 
lecting, and invc'stigatingthe evidence against 
the detendant, rests (especially if it rests ex- 
clusively) ill the hands of the judge, — xvith- 
oiit any co-operation, (or at least without the 
necessity of any co-opeiation) on the part of 
any other pi'rsoii in the character of prose- 
cutor (the name, in this hianch, given to 
tliosc who act on the plaintiff’s side of the 
cause.) 

In tliis case, that in the article of zeal there 
should be any considerable deficiency on the 
Iiart of the judge, will not, on a general view, 
be found natural to the case. 

To repress his activity, the same vis inertice 
the h»veof ease, is operating, in this as in the 
other case : but in this ease it is natural to it 
to find coiinter-forees (and these adequate to 
the surmounting of it) such as do not apply 
to that former case. 

Here is an end to he accomplished; an end 
wdiich (setting aside particular and ca&ual in- 
terests and affections) men in general have 
an interest in seeing accomplished, and an 
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interest which, in some degree or other, is iiK[insit ion) to which the denomination of this 
pretty generally felt by tlie judge himself, species of procedure has become attached, — 
along with the rest : and his is precisely that as if it were the only tribunal in which the 
particular situation from which the general two functions of prosecutor and judge had ever 
interest will naturally be viewed in otic of been united, — the complaint lias risen long 
its strongest lights. To accomplish this end, ago to a height beco’ue proverbial, 
is a task committed, and universally known to It is from the abii'^e made of the faculty of 
have been committed, to his charge — a ta^^k interrogation, on the occasion of its being 
not forced upon him, but voluntarily accepted a|)plied to the disastrous purpose there in 
by him, along with the other functions at- view, that criniiiials of .dl sort^^, co-operating 
tached to his office ; his reputation tor pro- in this way without the need of concert — 
fessional skill, as well as industry, is attached ciiminals of all soits, with their accomplices 
to the due execution of this jH)wer, and, in after tlie fact, and abettors of all sorts — have 
the case of real delinquency, to the success- taken occasion to labour, and with but too 
ful execution of it. much succc.^s, in deluding the public mind. 

Under these circumstances, — to produce and setting it against the ajiplication of the 
a considerable, and in general an adequate, same instrument to the most necessary pur- 
degree of zeal and exertion on his part — po^es — labour'd, and with as much reason, 
neither to excite it in the first instance, nor, and even appearance of reason, as if tlieir cu- 
rl fortiori^ to keep it up, is any such interest endeavour had been to ‘'tamp the like infamy 
as pecuniary interest, in the shape of a mass upon the power of judicature itsolf, or upon 
of fees depending in any way ujion succc'ss, the use of tlie intei logative mood as applied 
necessary. Of the hunter who tods the whole to any of tlie otlier common purposes of so- 
day to catch a stag or a fox, whom he lets cial intercourse. 

go as soon as caught, the zeal is neither Though interrogation by the parties is of 
awakened nor kept up by any such prospect itself, in general, a more etlectual security 
as that of fees. than intenogation by the judge, the former, 

In so wide a field, general principles of nevertheless, does not suiierscde tin' latter, 
action are liable, in certain ca^es, to be Though, in respect of special information 
overborne by particular ones. But upon the applying excliisivcdy to the facts appertaining 
whole, that in this case the situation itself IS to tlie individual cause in hand, the parties 
literally adefpiate to the production of the will (oin* or other, or both of them) be better 
quantum of zeal requisite for the (‘Ifcctual (lualitied for the task than the judge, — yet, 
discharge of th?; function, directly and prin- in many instances, the siipcniority of general 
cipally attached to it (viz. the recci\ icg, col- intormation, discernment, and promptitude, 
lecting, and investigating evidence, ami, by naturally resulting from the superioiity of 
means of the instimiKMit ot intmrogation, experience, will ('liable him to bring to light 
giving correctness and compl<'tene''S to it,) facts, for want of which the tt'stiinony W'ould 
at least in so far as the operation of tlie evi- have been iiu'onqilete, or mendacity, if em- 
deiice tends to bring about the (‘onviction of jiloyed by the witiK^s, would have escaped 
the real delinquent, seems pretty generally (k'tection. In no case, it is evident, can such 
testified by expeiience. assistance be deemed supertlnous ; but there 

In this view may be cited — 1. Under the are various circumstances by wdiich the de- 
Roman system, the conduct of the business, maud for it may be increased : if there bo 
from beginning to end, in the case of those any deficiency in point of intelligence or ex- 
crimes of high degree, which, affording no eition on the p.nt of the advocate on either 
individual prompted by peculiar interest to side; if on either side tlieie be no advocate, 
take upon himself the vexation and expense — and the fiaity (by mental w'eakness, the 
attached to the station of private prosecutor, result of sex, age, bodily indisposition, want 
are left to he prosecuted for, as wa'll as de- of education, natural dulness, and so forth) 
cided upon, by the judge. 2. Under the Eng- be in any particular degiee disqmdilied from 
lish system, the preparatory inquiry conducted conducting bis own cau^e witli due advan- 
by a justice of the peace, in the case of a crime tage. 

of the rank of felony. 3. Under the same As to zeal : rtiough in this point the judge 
English system, the inquiries conducted by cannot reasonably be exfiected to be upon a 
tribunals organized on special occasions, for par with the party interested ; yet, with the 
special purposes — whether by the authority advantage of professional education and ex- 
of either bouse of parliament, under the name perieiice, a much inferior degree of exertion 
of a committee — or under the authority of will frequently enable him to render much 
the whole legislature, under the name of a more effectual service ; — so that, upon the 
commission of inquiry. whole, in the character of an interrogator, 

Excess rather than defect of zeal has in the Judge, though but an inadequate substi- 
these cases been the more freciuent topic of tute, may, with reference to the party, be 
complaint. In the case of that tribunal (the deemed an indispensable assistant. 
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§ 5. Affections of the several proposed inter ~ 
rogators and respondents towards each other, 
how far presumable. 

Such or such a person in the character of 
an interrogator, — shall it be permitted to him 
to interrogate such or such another person in 
the character of a proposed respondent ? To 
settle the answers to these several questions 
is one practical use of the double list of pro- 
posed respondents and interrogators. 

But, in judicial practice, rules liave been 
grounded on the supposed affections of this or 
that person in the character of a respondent, 
to this or that other person in the cliaracter 
of an interrogator, or vice versti : riiks prohi- 
biting or allowing such or such a mode of in- 
terrogation in tlie several ins..ances. 

Here, then, we have another practical use of 
the list : inquiring into tlie nature and solidity 
of the grounds for ascribing to such or such a 
situation such or sucli a state of the affections; 
and thence into the profiriety of the piohihi- 
tioiis and permissions respectively adminis- 
tered by these rules. 

In most instances we shall find ground for 
a presumption ascribing to a party in one of 
these situations, with relation to a party in 
such or such another of these situation, such 
or such a state of the affections. But m each 
of these instances it will be manifest, that, 
from one cause or anotlier, such presumption 
is liable to fail : from which inconclusivencss 
and uncertainty, follows, in every instance, 
the impropriety, whether ot prohibition or of 
permission, if established by any such peremp- 
tory and unbending rule. 

1. Proposed respoiKhmt, an extraneous wit- 
ness called by the plaintiff; proposed interro- 
gator, the plaintiff or his advocate. 

The superior probability is, that the affec- 
tions of the [iroposed respondent are either 
neutral, or favourable as towards the side 
from which the interrogation proceeds. For, 
supposing the party to have his choice of wit- 
nesses, he will pitch upon such as he expects 
to find favourable to him, or at least neutral : 
he ^vill avoid calling such as he expects to 
find adverse.* 

• Independently, too, of all other cau.ses of fa- 
vourable partiality, there is something in the 
relation between party and witness that has a 
tendency to conediate the affections and wishes 
of a witness to the side of tljat party by whom 
his testimony is called in. 

1. Confidence, as being a mark of esteem, has, 
by the force of synipatlw, a tendency to produce 
gwd-will on the part or the individual towards 
whom it manifests itself. 

\ proportion to the importance of the cause 
to the party, and of the evidence to the cause, 
the witness is placed by the party in a 'situation 
of superiority with relation to himself^ himself 
in a situation of dependence with reference to the 
witness, A species of power, with the pleasures 
attendant on that possession, is thus conferred 


I But this probability, such as it is, is mani- 
festly much exposed to failure. It is not of 
course, and always, that a party has any such 
choice of witnesses : those cases which afford 
no such choice are the most apt to be produc- 
tive of legal dispute. Of whatever number of 
distinct facts it may be necessary to the plain- 
tiff to prove, if there be a single one which 
cannot be proved by any other evidence than 
the testimony of a witness rendered adverse 
to himself by any repugnancy of interest or 
cause of antii)athy, or (what comes to the same 
thing) rendered amicable towards the defen- 
dant by any tie of interest or sympathy ; he 
must either give up his right altogether, or, 
instead of finding the road to information 
smoothed by the neutrality or sympathy of 
the prtqjosed resj)ondent, find it obstructed 
by Ins ill-will and reluctance. 

2. Proposi'd respondent, an extraneous wit- 
ness called by the didendant ; proposed inter- 
rogator, the deter dant or his advocate. 

Umler thc'^e dilferent names, to the purpose 
here in question, this second case is in sub- 
staiKie the same as the first. 

Proposed respondent, a plaintiff ; pro- 
posed interrogator, a co-plaintiff or his advo- 
cate. 

Here the presumption is, that the affections 
of the proposed respondent are not merely 
neutral, but highly favourable to the proposed 
interrogator, and vice versa ; because here, in 
respect of the cause itself, is a declared com- 
munity of interest. ‘ 

In this third case, the presumption, it is 
evident, is much stronger than in either of the 
two former. 

u])on the witness, and conferred upon him by the 
party. Hence, another source of good will, pro- 
duced by the ]x)wcr of sympathy, 

3. In proportion to this double importance is 
that of the part which the witness is, by the 
choice thus made of him by the party, enabled 
and called upon to act. A species of distinction, 
a situation of honour, is thus conferred upon the 
witness, and conferred upon him by the party, as 
before. Hence another cause of good-will, pro- 
duced by the power of sympathy, acting in the 
shape ot gratitude. 

4. Where witnesses are called in on the same 
side in numbers, a sort of party is formed, ani- 
mated by the spirit of party, and a sort of social 
and more extendeil sympathy is thus generated, 
and adds its force to that of the personal sympathy 
of which the individual is the object. This effect 
will of course be the more conspicuous where the 
cause itself has anything in it of a public or semi- 
public nature — where, instead of an insulated 
individual, an entire class (more or less exten- 
sive) has a direct and common interest in the 
event. But even when there is no common inte- 
rest, it does not follow that the effect will not be 
produced. In an election riot, a passer-by, seeing 
an affray, resolves to have a share in it : before 
he began, it may have been a matter of indiffe- 
rence to him with which side he should take part, 
but he will not shout Blue or Yellow the less 
lustily afterwards. 
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But here also it is liable to failure. 1. Un- 
der the apparent bond of union, an original 
opposition of interests may be concealed.* 
2. The declared interest which the proposed 
lespondent has in common with the proposed 
interrogator, may be outweighed by some 
undeclared and secret opposite interest : or, 
between the proposed interiogator and a party 
or parties on the other side of the cause, col- 
lusion may have place. f 

4. Proposed respondent, a defendant ; pro- 
posed interrogator, a co-defendant or his ad- 
vocate. 

Presumption here the same as in case 3 : 
causes of tailure also the same. But in this 
fourth case the presumption is weaker ; the 
existence of a cause of failure being more pro- 
bable. For, without his own consent, no man 
can be made a plaintiff — any man a defendant. 
Into the station of defendant it rests with any 
individual in the character of plainlitfto toiee 
any number of individuak actuated by mu- 
tually opposite interests. 

5. Proposed respondent, a witness called by 
the defendant ; proposed interrogator, ‘the 
plaintiff or his advocate. 

Here the presumption is, that the affections 
of the proposed respondent are adverse to the 
proposed inteirogator. But, under the first 
case, it may already have been st‘en in how 
high a degree, in the present case also, that 
rule is exposed to failure. 

G. Pro[)ose(l respondent, a witness called by 
the plaintiff ; ‘proposed interrogator, the de- 
fendant or his advocate. 

What b(‘longs to this sixth case may be 
seen in what has been said of the last pre- 
ceding one. 

7. Proposed respondent, a defendant ; jiro- 
posed interiogator, the judge. 

Here the presuin{)tioii — the lir&t presump- 
tion at least — is, that, as towards the defen- 
dant, the affections of the judge are neutral. 

But where the case has been a criminal one, 
and more particularly of the most highly penal 
class, under the secri't modes of inquiry which 
have been generally in use in the lloinan 
school, — the judge, in many instances, uniting 
to that neutral the partial function of plain- 
tiff^ — a, suspicion that has trod fast upon the 
heels of that presumption is, that an occasional 
wish has place on the part of the judge (whe- 
ther in prosecution of his own inclinations or 
those of some other member or members of 


• Example m civili: Two persons, each in the 
character of creditor, join in making a demand 
upon a testamentary executor or other manager 
of an insufficient fund : it is the interest of each 
that the other should fail in the proof of his debt. 

•f* Example in criminali: Tw'o persons join in 
the prosecution of a supposed criminal : one of 
them, for money or through compassion, is se- 
credy determine to endeavour to bring about 
the acquittal of the defendant. 
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the government^) to find pretences for misde- 
cision to the prejudice of the defendant’s side. 

After the above excmplificHtions, the ex- 
tension of the inquiry to the several other 
diversifications of which the relation as be- 
tw'ccn proposed respondent and proposed in- 
terrogator is susceptible, will, it is imagined, 
be found to present but little diflieulty. 

§ G. Di»tincAion between amicable interroga-^ 
turn and interrogation ex adverse. 

Not for eoinploteness only, but for correct- 
ness likewise, suggestion ub ejctiiiy such as it 
i!5 of the nature ot intti rogation to afford, and 
occasionally perhaps almost any suggestion 
that it IS in the power of interrogation to 
afibid, may be necessary ; and this, whatever 
may be the sfiite of the interests or affections 
of the respondent, as towards the person by 
whom, or ill whose behalf, he is interrogated. 

It may be necessary where the affections 
of the respondent are mdilferent, or even par- 
tially favoiirulile, as tow'urds the interrogator ; 
for, on .any ordinary occasion on whi(‘li you 
seek for information (if the subject be of a 
certain latitude,) apply to your most intimate 
friend — let him be Hueiit in speech as well 
as communicative in disiiosition — how seldom 
will it happen that a single question (how 
comprehensively soever framed) will be suf- 
ficient to diaw from him all the information 
you w'ish to reeei\ e ! 

Interrog.itioii from an interrogator, hetween 
whom and tlie respondent the affections are in 
either of these slates, may, to distinguish this 
case fiom the opposite one, be termed ami- 
calde inteiiogatioii. 

But the case in which the demand for this 
security is by far the stronger ami more con- 
spicuous, is that where between the two 
iiiteilocutors there exists a contrariety of in- 
terests or alFeetions. 

Interrogation in this case may be termed 
adverse interrogation : interrogation ex ad- 
versoy or ex opgiksilo. 

In a formet section, different descriptions 
of persons, in considerable and almost inde- 
terminate variety, have been brought to view, 
as being upon occasion capable of rendering 
service to justice by contrilmting to the ex- 
traction ot the light of evidence; in parti- 
cular, the parties on botli sides (with their 
representatives,) the judge, and extraneous 
witnesses. • 

In the language of English law, there are 
two descriptions of persons, and but two, 
from the consideration of whose relation to 
the cause the operation of interrogation or 
examination receives a particular denomina- 
tion. , When the deponent (being an extra- 
neous witness) is interrogated at the instance 
oi^the party by whom his testimony w^as called 
for, he is said to be examined in c/ne/-— bis ex- 
amination is styled the examination in chiet : 
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when, immediately after such his examina- 
tion in chief, he is interrogated on the ])art 
of a party whose station is on the opposite 
side of the cause, he is said to be cross-ejra- 
mined — the examination is termed his cross- 
examination. 

Attached in general to tlie circumstance of 
hia being examined ])y that side of the cause 
by and from which his testimony was called 
for, is the notion of his alFections being fa- 
vourable to that side of the cause, and thence 
of a willingness on his part to give a cor- 
respondent shape and ct)inpl(‘xion to his 
responses. Attached in like manner to the 
circumstance of his being evamiued on that 
side of the cause whieh is opposite to that by 
and from which his testimony was called for, 
is the notion of his ainM'tioiy-^ being unfa- 
vourable to that side of the cause, and of a 
corresponding adverse shape and complexion 
given to his responses. 

And, from this supposition, practi(‘al rules 
of no slight importance liave been deduced. 

Were this notion uniformly correct, then, 
and in that c;isc, examination ex advemo 
would be synonymous Avith ero'^s-oxamina- 
tion. But wc have already seen how far this 
notion is from any siieli unitorm correctness. 

To the supposition of an agreement or dis- 
agreement of intercut s tliat of a correspon- 
dent relation of atreetions naturally attaches 
itself. Concerning this relation (of wliieli- 
soever of the two opposite kinds it he,) tlie 
natural supposition is, that it is mutual, and 
even (in default of reasons to the contrary) 
equal. Neither this equality, nor even that 
imituality, is, however, as is sutfieieiitly known 
to everybody, eonstantly verified in piactice. 
When either the term ainieahlc interrogation, 
or the term adverse iuti'rrogatioii (or rather 
interrogation cx advemo') is employed, then 
the above-noted irregularities ought not to 
be overlooked. 

Where the exertions of one of two parties 
(the interrogator) are employed in the en- 
deavour to bring to light a fact, or other ob- 
ject, which the exertions of tlie other party 
are all the time employed in the endeavour 
to keep ba(!k, — on the part of that one of 
them on whom the for(!e is thus endeavoured 
to be put, the existence of an emotion of the 
angry kind, to a degree more or less intense, 
can scarcely be supposed to be altogether ab- 
sent: more especially if, witf'i reference to 
the respondent, the obvious consequences of 
the disclosure be of a nature decidedly and 
eminently penal j such as the loss of property, 
liberty, reputation, or life. 

At the same time, on the part of the inter- 
rogator, on that same afflicting oeeasioq, the 
supposition of an emotion of the angry kind 
(looking towards the unhnppy respondent^^is 
far indeed from being a necessary one ; as in 
the case where, on that same occasion, the 


melancholy function is in the hands of a hu- 
mane and upright judge. 

To warrant the employment of this neces- 
sary term, it tlierefore is not necessary that 
the emotion or the natural ground should 
exist on the part of both interlocutors : it is 
sutrieieiit if it exists on either part. Be it 
n'cijirocal, or but unilateral, — in either case 
there will be the same ri'luctance on the part 
of the respondent — the same sort of unwil- 
lingness as to the yielding the information 
which it is the endeavour of the interrogator 
to extract : the same psychological difficul- 
ties and obstacles will therefore be exerting 
tlieir force in the endeavour to prevent the 
ti'stiinony from possessing that degree of com- 
pleteness and correetuess with which, fur the 
purposes of justice, it is so necessary that it 
be endowed. 

Nor is this sort of dialogue between inter- 
locutor and interlocutor, the only relation by 
whieli the sort of opposHion almve described, 
ami (lie eonsequeiit dimg^4’ of iueompletciiess 
and iueorrectiu'ss, is liable to subsist. 

Tlie interrogator lieiiig a party (say the 
dereiid'iul,) — let the respondent b(* an extra- 
neous wltiie^'-, called by an opposite party 
(the jdaiiititr,) and a heady interrogated by 
or ill behalf of tliat party; and, iii point of 
affections, let the witness be, with reference 
toeaidi party, altogidher iinopposite — ^ equally 
indifflerent, to both, or equally a fiieiid to 
both. Tlie string of questions put to the 
witiK'ss being completed, will liis evidence 
he altogether correct, as well as complete? 
C()rre<*t, seldom ; eoinplcte, still more seldom. 
AVhy? Because, in quality as well as quan- 
tity, the facts delivered by the respondent 
will natmally have lieeii intUieueed, more or 
less, by the nature and object of the ques- 
tions, and hence by the object which the in- 
terrogator liad ill view : and the object which 
the interrogator had in view probably em- 
braced the keeping hack a pai*t (more or less 
considerable) of the facts considered as likely 
to operate to his prejudice; and almost to a 
certainty did not embrace the bringing for- 
ward any siieli facts. 

In ibis ease, then, tlie interrogation, — 
though not adverse with relation to any in- 
terest, or affection, or emotion, of the person 
interrogated, — may, with not the less pro- 
priety, be termed interrogation ex adverso — 
ex adverso with relation, not to the respon- 
dent himself, but with relation to an antece- 
dent interrogator. 

In the case just put, tlie affections of the 
respondent were, with reference to the party 
by or in whose behalf he is under interroga- 
tion, supposed to be in a state of indifforenee. 
But a case not less natural, and indeed con- 
siderably more natural, is a state of favour- 
able partiality. In this case, the obstacles 
tending to prevent the completeness and cor- 
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rectnc.«^s of the testimony, the obstacles which 
the interrogator has to contend with, act (it 
is evident) with additional force. 

On the other hand, nliile it is certain that 
the interests and atfections of tlic preceding 
interrogator will be opposite with relation to 
the interests and atfections of the succeeding 
interrogator, a ease wliich, tliough coinpaiM- 
tively. unfrequeiit, is notwithstanding some- 
times verified, is, that the atfc'ctionsoftlie wit- 
ness shall he partial, in favour not of tlie pai ty 
])y whom he was called, hut of the party ad- 
verse to the party by whom he was ealleil. 

This being the case, the force tending to 
produce incoirectness and iiicoinpletcncss on 
the part ot the testimony, — the force against 
which the second interrou^ator has to continid, 
— this force, considered in respect ot its de- 
pendence upon tJie state of the atfections of 
the three several individuals bearing a part 
in the business, admits ot Ihri'c cases or gra- 
dations : — Case 1. Tli(‘ res^iomlent favourable 
to the second interrogator : C'asc 2. The le- 
spondent inditferent : Case d. The respondent 
adverse to the second ijiloirogator. 

When the res[)ondent is a men' watin'ss (an 
extraneous witness,) himself w'itliout. interest 
or affection in the cause, — on tlie pai t ot the 
judge, the process of inti'rrogatioii is scarcely 
susceptible of citlier of the pair of adjuiiets, 
amicable or adverse. Tlie witness has no 
desire to k(‘cp back anything: the judge has, 
or at least ought to have, a desire to get out 
everything — ^‘i^ery fact and circumstance (in 
favour of whichsoever side it may ehaiice to 
operate) that promises to be material to the 
cause. To prevent the judge from getting 
whatever evidence the source affords, there 
is nothing on his part but want of skill, want 
of appropriate iiiforniation to direct his inter- 
rogatories, and delicieiicy of zeal, as above. 

When the lespondent is a party, tlie judge, 
in the character of an interrogator, cannot 
fulfil his obvious and acknowledged duty, — 
cannot do in every instance wliat depends 
upon his exertions towards giving complete-, 
ness and correctness to the aggregate mass 
of testimony, — without occasionally present- 
ing to the party (according to the nature 
and tendency of the fact sought — acconling 
to the side in favour of which it operate^) 
two opposite aspects ; the one amicable, tin; 
other adverse : amicable, in so far as the fact 
sought for promises to operate in favour of 
the respondent’s side ; adverse, in so fiir as it 
promises to operate against that side, or (what 
comes to the same thing) in favour of any 
opposite side. 

Of the questions put by the judge to an ex- 
traneous and indifferent witness, not one (it 
has just been observed) can be termed either 
amicable or adverse in relation to such respon- 
dent mtness. But, of the same questions, 
not one (so it be material to the purpose) 
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can fail of being at once amicable and adverse 
with reference to the parties: amicable, with 
relation to the one ; adverse, in the same de- 
gree, with relation to the other. 

In u criminal case — at least if it be of that 
class of criminal cases which presents no in- 
dividual in the character of a party injured, 

— there being but one individual whose inte- 
rest is at stake (viz, the defendant,) — in the 
language naturally employed on this occasion, 
that one individual is the sole object in view : 
and he, and he alone, is the party with rela- 
tion to whom tlie adjuncts amicable and ad- 
verse are employed. 

Considered, then, with relation to this indi- 
vidual, it willlie always true to say, in speak- 
ing of the whole string of interrogations put 
to him by the»ju(igc, that the a'^{)ect maiii- 
tested by the judge, in respect ot them, to 
the detendani, ought to he at once amicable 
and adverse . and on this occasion, each of 
these adjuncts may he cin[)lo}cd witli pro- 
{)iiety, so tlie other Ix' at the same time em- 
ployed with it; neiilh'r c.m, w'ithout the most 
llagrant improjiriety, be employed alone. 

That, in le^'pcct. of his interrogatories, the 
aspect of the judge ought to he udvcrtic to the 
defendant (who, ni a ease where the arrange- 
ments of procedure bring him into court in n 
state of confmcinent, is called, in tlie language 
of English lawq tlie piisoner,) if nothing be 
said of what it ought to be on the other side, 

— is a proposition too monstrous, too revolt- 
ing, to have ever been advanced. IIow often 
soever it may liavt‘ been pursued in practice, 
in discourse no such moirstroiis maxim has 
ever been professed. 

That, in the same respect, the aspect of 
the same public functionary ought to be ami- 
cable to the prisoner, in the sense just men- 
tioned as attached in this case to the term 
amicable (the same silence being observed 
as to the opposite aspect, with which it is 
neceshary it should be accompanied, if it be 
reconcilable to the ends of justice,) is a pro- 
position equally monstrous, though in an 
opjiosite W'ay ; and equally repugnant to the 
ends of justice ; hut, unhappily (such has been 
the weakness of the public mind,) not equally 
revolting : and it is under fa\ our of this weak- 
ness that currency has het n given to one of 
those sojiliihins, under which, by the artifices 
ot hypocrisy, the grossest seltihlniess and the 
most sordid eorii^iption liave succeeded in im- 
posing themselves upon mankind under the 
names of humanity and virtue. 

1 sfieak of the current maxim, that the 
judge ought to be of counsel with the prison- 
er — meaning the defendant, in a prosecution 
which subjects the defendant to provisional 
imprisonment for safe custody. This propo- 
sitic^i, being in one sense indubitably true 
and consonant to justice, but liable to be taken, 
and most commonly taken and applied, in a 
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sense in wWch it is false and hostile to jus- 
tice, bears no inconsiderable part among' the 
causes that concur in keeping up the stock 
of crimes in its present state of abundance. 

In every cause, these are at least two sides — 
that of the plaintiff, and that of the defendant. 
In every cause it is the indisputable duty of 
the judge to do what depends upon him to- 
wards bringing to light all the material facts 
which the cause is capable of furnishing; what- 
ever facts make in favour of the one side — 
whatever facts make in favour of the other. 
To apply his endeavours to bring to light 
such of the facts as promise to operate in fa- 
vour of that side of the cause ou which he is 
engaged, is at any rate the function (not to 
enter into the question of duty) of the coun- 
sel, the advocate, on that side*— in favour of 
the defendant’s, the prisoner’s side, when en- 
gaged on that side. In this sense it is the 
equally indispiitahle duty of the judge to he 
of counsel with the defendant. His duty ? 
Yes : hut on what condition ? On condi- 
tion of being of counsel in the same sense, 
and to the same purpose, on the opposite 
aide — on the side of tlu' prosecutor, or other 
plaintiff. On every occasion, and to what- 
ever purpose — on which side soever the truth 
promises to operate, it is his duty to use his 
('udeavours to bring it out. Giving this double 
direction to bis endeavours, he serves both 
sides of the cause. 

Now, of the man who serves both of the 
opposite sides of a cause, it cannot he denied 
but that he serves each of them. Take which 
side you will, it cannot be denied but that 
he serves that side — it cannot be denied hut 
that he acts as counsel on that side. 

Here, then, lies the mischief. Beneficial 
and justifiable in one sense, — the proposition 
is employed in another sense, in which it is 
pernicious and unjustifiable. It is only on 
condition of his occupying himself with equal 
industry in favour of the oppo.site side, that 
it is the duty of the judge — that it is other- 
wise than a crime in the judge — to occupy 
himself in the way in question, or in any 
other way, in favour of the other. Set aside 
this indispensable condition, it is a crime on 
the part of the judge to occupy himself in 
favour of either side. In point of propriety, 
next after impartial activity comes impartial 
negligence. 

Fairly translated, stripped' of its disguise, 
what is the argument of this sophism ? It 
is the duty of the judge to he impartial ; — 
therefore it is his duty to be partial. 

Question of duty once more set aside, — it 
is the function, at any rate it ia the constant 
occupation, of the counsel for either* side — 
of the counsel for the defendant, of the 
counsel for the prisoner — to use everf en- 
deavour that the law does not forbid, towards 
procuring success for that side — towards pro- 


curing an acquittal for the defendant his client; 
whether he he innocent or guilty, whether by 
truth or falsehood (so the falsehood be un- 
piini.shable,) are question.s which make no 
difference — questions not worth thinking 

about questions that in practice are not 

thought of, nor, according to current axioms, 
have any need or tifle to he thought ot. 

A man has committed a theft ; another 
man, who, without a Ueeiiee, knowing what 
he has done, has assisted him in making his 
escape, is punished as an accomplice. But 
the law (that is, the judges, by whom in this 
behalf the law has been made,) have con- 
trived to grant to tlieir connexions acting in 
the character of advocates, a licence for this 
pnr()ose. Wliat the non-advocate is hanged 
for, the advocate is paid for, and admired. 

Among the expedients that have been con- 
trived tor .selling iinpiiiiity to such criminals 
as have wherewithal to purchase it, is the 
invention which A};ill he hereafter spoken of 
under the appellation of.a decision on grounds 
foreign to the merits.’* To discover all grounds 
ot this sort that can be discovered, and, as 
often as any such ground can be discovered, 
to call for a dc'cision productive of an ac- 
quittal to the delinquent defendant, is among 
the functions of the counsel when enlisted in 
the criminal’s service. Justifying, and even 
(‘ommending, on the part of the judge, dis- 
coveries of the same kind, is one of the most 
favourite of the services on which the maxim 
here in question is wont to bl employed. It 
is the duty of the judge to do that which, ii 
he were not a judge, or a man of law in some 
other shape, he would be punished (and not 
without reason,) in the character of an ac- 
complice, for doing. 

Of a rational and honest aphorism on thif 
subject, what would ho the purport and effect? 
That the judge ought to be counsel for all 
parties, and that in all sorts of causes. Not in 
criminal causes alone, and such criminal causes 
alone in which the defendant is in the condi- 
tion of a prisoner, — and in those causes on the 
side of the defendant alone ; but alike for all 
parties, and in all sorts of causes. Where is 
the cause in which any the slightest departure 
from the rule of impartiality is, in the eye of 
justice and reason, anything less than cri- 
minal on the part of the judge ? Not that a 
mere negative impartiality is sufficient; a po- 
sitive, an active impartiality, must be added 
to it : to be equally active in his endeavours 
to search out the truth on both sides, — that 
is the true impartiality, the only true and 
proper sort of impartiality, befitting the sta- 
tion of the judge. 

Thus much is true, indeed, — that, next to 
the positive and negative impartiality con- 
joined, comes negative impartiality alone: 

* Book VI II. Technical Procedure; Chttjx 
XIV. Nullification. ' 
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next to his taking equal pains to search oiit 
the truth on both sides, is his not giving 
himself any concern to search it out on either 
side. 

The psychological cause of this adage — is 
it worth looking for ? In the currency given 
to it, humanity, or rather cliildihh weakness, 
may possibly, in here and there an instance, 
have had a share ; — hypocrisy, selfishness 
covering itself in the mask of virtue, is in 
every instance a more probable cause. It is 
among the artitices employed by lawyercratt 
to reconcile the public mind to the sale of 
indulgences, elsewhere spoken of. Decision 
in favour of the defendant on a ground fo- 
reign to the merits — decision grounded on a 
quirk or quibble — is among the instruments 
by which tliis species of traffic has ever been 
carried on. 

In the individual instance in wdiich the 
quibble is not only applied to tliis purpose, 
but discovered, by the judge, no immediate 
profit, perhaps, resuUs to anybody : either 
there is no counsel, or it there be, tin* coun- 
sel, without the quibble, and for the mere 
chance of his finding out that or some other 
quibble, has received his fee. 

But the practice itself is, in its own na- 
ture, shocking to common sense and common 
honesty: the public mind, had it not been 
duped and gulled, could never have contem- 
plated it without the indignation and scorn 
it merited. A sophism, tlierefore, was to he 
invented for thatf[mrpose — a lying spirit was 
to he sent forth to deceive the people; and 
this was the imp that offered itself. 

The traffic would not have been borne in 
any case, if the credit of the commodity Iiad 
not been kept up in all cases : and notlnng 
could contribute more powerfully to keep up 
the credit of the sophism, than the distiibu- 
ting it through the [lure (and to appearance 
unpaid) hands of the judge. The policy is 
no secret to any species of impostor : like 
the hnsbandman, he knows when to scatter 
as well as how to gather in : the quack, that 
he may sell the more of his pills at one time, 
distributes them gratis at another. 

Without strict search, assertion is not to 
he ventured : but, from principle, I should 
not expect to find that the adage had ever 
been employed to any other than a bad pur- 
pose. IIow should it ? Good wine needs no 
inish : putting a pertinent question, bringing 
to light the innocence of the innocent, needs 
no apologies, no adages. 

Nothing can be more artful than the so- 
phism — nothing more guarded, more impreg- 
nable. Who shall contest the truth of it ? 
Fallacious in the highest degree, no one can 
say that it is false. It is like one of the two 
sides of a correct account. So far as it goes, 
it is all pure justice : stop there and sink the 
other side, it is the quintessence of injustice. 


But so sure as the account thus drawTi up by 
lawyercraft is produced, so sure is one of the 
sides sunk. 

The English judge — w ould he dare to put 
to a guilty defendant so much as a single 
question that might throw light upon his 
guilt ? Not he indeed. The sophism nursed 
u}) so carefully by his predecessors for the 
l)enefit of the common eniive — the sophism 
here in question, is not of the number of those 
which a judge can bring forward or put aside 
as caj)rice may dictate : firm as a rock, his 
power w'ould be shaken by it, were he to 
venture to attack it. 

The policy has still deeper root : it is for 
this cause that cruel punishments are to he 
multiplied; and in particular that the punish- 
ment of death (.f [)iinislimcnt not good in any 
case) is, as opportunity serves, to he extended 
to all cases. Tin' more harharous the punisli- 
niont, the less dis|H)sed is the public mind to 
scrutinize into the pretences by which here 
and there a victim is preserved from it. 

For this cause amongst so many others, 
the punishment of death has ever been, and 
(so long as lawyercraft reigns) will ever con- 
tinue to he, a favourite policy wdth the Eng- 
li'^h lawyer. 

A connexion, says Cicero, may he traced 
hetw'een all the virtues: a connexion still 
more obvious may be traced hetwc'cn the se- 
veral branches of injustice. Injustice to the 
defendant’s side, injustice by excess of pii- 
nishnuMit, — and injustice to the prosecutor’s 
side, injustice operating by (tuibbles, — are 
consanguineous vices — vices that act in part- 
nership, and play into one anotlier’s hands. 

CHAPTER X. 

OF I’UBLICITY'AND I’RIVACY, AS APPUED TO 
.TUPlCATUltE IN (lENEKAL, AND TO THE 
COLLECTION OF THE EVIDENCE IN PAIITI- 
CULAll. 

§ 1. Preliminary explanations — Topics to be 
considered. 

Considered as applied to judicial procedure, 
and in particular as applied in the character 
of securities for the correctness and complete- 
ness of evidence, — of the mass of evidence 
which a judicial decision, pronounced on the 
question of fiict, takes for its ground; publi- 
city, privacy, and Secrecy, are qualities which 
cannot, if considered at all, be considered 
otherwise than in conjunction. 

Publicity and privacy are opposite and an- 
tagonizing, but mutually connected, qualities, 
differing from one another only in degree. 
Secrecy might be considered as exactly syno- 
nymous to privacy, were it not that, upon 
the fafe of it, it seems to exclude gradation, 
and to be synonymous to no other than the 
greatest possible degree of privacy. 
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For the correctness and completeness of 
the mass of evidence, publicity is a security 
in some respects: privacy — its opposite, in 
some other respects. 

Publicity and privacy have for their mea- 
sure the number of the persons to whom know- 
ledge of the matters of fact in qmNlion is 
considered as communicated, or capable of 
being coniiuunicatcd. 

The degree of actual publicity will be great 
or high, in the direct ratio of the number of 
persons to whose minds tlie knowledge of tlie 
matter or matters of fact iu question lias been 
communicated: the dc'grce of privacy, in the 
inverse ratio of that same quantity. 

The liighcst conceivable flegree of publicity 
is that according to which the matter of fact 
in question would be present at all times to 
the minds of all the inhabitants of the globe. 
This highest concewahle degree of piil)licity 
being in no individual instance e\er exem- 
plified or capable of being cxenipUlied, is con- 
sequently greater or higher than the highest 
possible degree of publicity. 

The highest conceivable degree of privacy, 
is that in which the number of the perhons to 
whose minds the knowledge of the matter in 
question is capable of being present (so it be 
present to any one such mind,) is the smallest 
nuinbcrconccivable. This nunil3er is, of course, 
unity. But that in this or that instance there 
should be oin? person, and no more than one 
person, to whose mind the knowledge of the 
matter of fact in question has, on the occasion 
in question, been communicated, is a case the 
exemplication of which is neither impossible, 
nor so much as dilficult. 

Some matter of fact, for example, appli- 
cable in the character of circiiinstantial evi- 
dence, to the question of fact on 'which a 
decision is to be pronounced, — suppose that 
by some accident it has ha{)pencd to it to 
have presented itself to the senses of the 
judge or a judge by n hoin the decision is to 
be pronounced ; and suppose matters so or- 
dered, that, until the time when the decision 
is to be pronounced, this matter of fact has 
not been communicated to any other mind. 

Thus it is, that of publicity, the highest 
degree conceivable and the highest degree 
possible do not coincide : the highest degree 
possible falling short of the highest degree 
conceivable. But of privacy, the highest de- 
gree conceivable and the Irghest possible do 
coincide. The case in which they both have 
place, is that in which there is but one mind 
to which the knowledge of the matter in 
question is present, and that one mind the 
mind of the judge. 

The highest conceivable degree of^ privacy, 
and the lowest conceivable degree of publi- 
city, coincide : the two expressions aretsyno- 
nyraous. 

In the examination bestowed upon these 


opposite and antagonizing qualities, it is that 
of publicity that must take the lead. In pub- 
licity will be seen a quality, of which, for 
the most part, the highest conceivable degree 
can do no harm ; and of which a very high 
degree, and such a one as cannot without 
some attention and exertion be secured, will 
be subservit'ut and conducive at least, if not 
indispenhablc, to the purposes and ends of 
justi<*e. 

Thk being the case, establishment of pub- 
licity (and without any limits to the degree 
of it but what are set by the consideration 
of the collateral inconveniences of delay, vex- 
ation, and expense) will stand recommended 
by the general rule, as being, in most cases, 
conducive to the direct ends of justice : where- 
upon the cases m which privacy (viz. in a 
mode as well as degree adai)tcd to the nature 
of this or that particular case) is conducive to 
those ends, w ill, wntli reference I o that gene- 
ral rule, w'ear tlie character exceptions. 

On the present occasion, correctness and 
complelcness of the mass of evidence are the 
points and olijects to be provided for and 
secured: quahtic's, m relation to which, the 
most efFeclual and eligible mode of securing 
on each occasion the existence of them, is the 
problem to the solution of which it is the 
object and endeavour of the contents of this 
pait of the work to contribute. 

But, as the mass of evidence itself, so the 
correctness and conqileteness of that mass, is 
not itself an ultimate end, Out a means only 
w’ith reference to an ulterior end. This iil- 
tci ior end is rectitude of decision ; viz. on the 
subject of the matter in question ; w'hich, in 
bO f«ir us evidence is concerned, is the exist- 
ence or non-existence of some matter of foot. 

For wdiat reason, it may be asked, on the 
present occasion, bring this distinction in 
view ? 

Tlic answer is : For giving, on the sort of 
theatre in question, to rectitude of decision 
its best chance, it wall not be altogether suf- 
ficient, either that the chief instrument of 
security, publicity , — ot ihai public if ij and|?r/- 
vncif together (each in its proper place) — be 
applied to the mass of evidence and to that 
alone (or to this or that portion of it, as the 
case may require :) it may be necessary that 
these same safeguards should respectively be 
applied to tliis or that other article ; for ex- 
ample, to the declared grounds and reasons 
of the decision, considered as delivered, or 
capable of being delivered, and rendered more 
or less public, by the deciding judge. 

And forasmuch as (considered with rela- 
tion to the correctness and completeness of 
the mass of evidence) the degree of con- 
sideration necessary to be bestowed on the 
subservient qualities of publicity and privacy 
will be in no slight degree ample, it may be 
advisable to give to the inquiry that degree 
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of extension (beyond the proper subject of 
the present book, as announced by its title) 
which will be necessary to enable it to com- 
prehend such other of the instruments and 
operations of procedure, as these same qua- 
lities of publicity and privacy may, accordinf!^ 
to the nature of each case, be found appli- 
cable to, with advantage. 

In relation to publicity and privacy, the 
following are the topics that present them- 
selves for consideration : — 

I. The operations and instruments (judicuil 
operations and judicial instruments) capable 
of being the subject-matter of publicity or 
privacy — of divulgation or concealment. 

These seem reducible to the following 
heads, viz. 

1. The mass of evidence in question, ot 
whatsoever materials conqiosed, viz. real or 
personal which again is cither testimonial or 
documentary. 

2. The interrogator iesjwhcreby, of what is 
testimonial, such part as is not spontaneously 
exhibited, is elicited and extracted. 

3. The arguments delivered by the parties 
or their representatives, in the character of 
observations upon the evidence. 

4. The inteiTogatories (if any) that come 
to have been administered by the judge. 

5. The recapitulation (if any ;) i. e. the 
summing up of the mass of evidence, per- 
formed (with or without observations of his 
own) by the judge. 

6. The dedfsion pronounced by the judge 
on the question of fact ; with or without 
reasons. 

II. The different characters in which it may 
be of use that, by the means and iiistrmnents 
of publicity employed, dilfercnt inembei's of 
the community should receive communication 
of these several matters. 

These characters will be found to be those 
of — 1. Eventual witnesses — (percipient wit- 
nesses) — furniishing ultciior and supplemen- 
tal testimony, in relation to the matters of 
fact which are the subjects of the inquiry. 

2. Witnesses who — in the character of 
percipient witnesses of the testimony exhi- 
bited by the principal witnesses — may even- 
tually, in the character of deposing witnesses, 
be of use, by deposing in confirmation or 
disaffirmance of the correctness and complete- 
ness of the minutes taken of the testimony 
delivered by the principal witnesses. 

3. Judge8,*who, in quality of {whninistrators 
of the force of the popular or moral sanction, 
take eventual cognizance of the whole pro- 
ceeding, for the purpose of passing a judg- 
ment of approbation or disapprobation on the 
conduct of the several actors in the judicial 
drama, (viz. parties, agents^ representatives 
of parties, witnesses, judge or judges, sub- 
ordinate judicial officers acting under the di- 
rection of the judge or judges.) 
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I 4. Executioners, viz. of the judgment pro- 
nounced, hy themselves and colleagues, on 
the conduct of the several actors, as above ; 
executioners ; viz. by the bestow^al of their 
good or ill opinion, their good or ill will, and 
hence upon o(‘easion (as the substantial fruits 
and results of such good or bad opinion and 
will) their good or ill offices. 

III. The mode in wbieb, by the members 
of the public (as above) in their several cha- 
racters (as above,) cornnumication of the 
matters of fact (viz. the evidence in question) 
is capable of being received. 

This mode of reception w ill be determined 
by, and will be correspondent to, the form in 
which the evidence is deli\ ered ; viz. accord- 
ing as, in virtue of such form, it comes under 
the denomination of oral (otherwise called 
viva voce) testimony, or scriptitious eviden- 
tiary matter, already consigned to writing at 
the time of its being delivered. 

If it be oral, — to the reception of it by any 
person at the time of its delivery, and in the 
character of orally-delivered testimony, it is 
iici^cssary that, at the very time, he be pre- 
sent at the delivery of it. If it be scripti- 
tious, — all that is either necessary or possible 
is, that the writing, or the contents of it, be 
present to his mind in time enough for the 
perfonnanoe of the function (whatever it bo) 
which it is desirable he should perform in 
relation to it. If it be an article of real 
evidence, of the evanescent kind, it stands 
in this respect upon the footing of orally- 
delivered testimony: if of the permanent 
kind, it stands, in this respect, upon the 
footing of scriptitious evidence. 

IV. The means, or instriinionts, capable 
of being applied to the purpose of giving 
publicity to the evidentiary matter in ques- 
tion ; together with the several degrees of 
publicity capable of being given to it by those 
means. 

Of the degree of publicity iii each instance, 
an exact measure is afforded hy the number 
of the persons to whose minds, on the occasion 
in question, in time for the purpose in ques- 
tion, the evidentiary matter in question is 
present. 

In the case of testimony orally delivered 
and not consigned to writing, the greatest 
possible number of such cognizant persons, 
if the judicial theatre be a closed room (as 
is always the case in England, and, with few 
or no exceptions, in modern Europe,) will 
be determined and limited by the magnitude 
and striictuie of the room. 

In the case of evidence consigned to wri- 
ting, the number of such persons will be de- 
termiiipd, in the first place, by the number of 
exemptions made ; in the next place, by the 
nuiJiber of persons to the mind of whom it 
happens to each such exemption to be pre-. 
sent, as above. 


Z 
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In both case€, the means or instruments of 
publicity may be distinguished into natural 
and factitious. Natural, are those which take 
place of themselves, without any act done 
by any person (at least by any person in au- 
thority) with the intention and for the pur- 
pose of producing or contributing to the 
production of this effect. Factitious, are 
such as, for this very purpose, are ])rought 
into existence or put in action by the hand 
of power. 

Considered in itself, a room allotted to the 
reception of the evidence in question (the 
orally delivered evidence) is an instrument 
rather of privacy than of publicity ; since, if 
performed in the open air and in a plain, the 
number of persons capable of taking cogniz- 
ance of it would bear no fixed limits; it would, 
in no individual instance, have any other 
limits than those which were set to it by the 
strength of the voice on the one part, and 
the strength and soundness of the auditory 
faculty on the other. 

Considered on the other hand in respect of 
its capacity of being so constructed as to be 
in any degree an instruinent of privacy, — 
the room in question, the place of audience, 
may (in so far as, in the magnitude and form 
given to it, the affording room and accommo- 
dation to auditors in a number not less than 
this or that number is taken for an end) be 
considered, in this negative sense, as an in- 
strument of publicity. 

If — in the view of securing what (for the 
purposes in question, as above, and in the 
character in question, as above) is looked 
upon as a requisite or desirable number for 
the minimum number of the audience — 
means are taken by public authority for se- 
curing attendance on the part of persons of 
such or such a description, in such or such a 
number, — whether the means thus taken be 
of the nature of reward or punishment, or 
both in one (as is the case where attendance 
is made matter of duty to an official person, 
who receives a recompense for the perfor- 
mance of the duties of his office,) such 
means are an example of the sort of means 
above described under the appellation of fac- 
titious means. 

If, while in the act of vivd voce utterance, 
or afterwards, the purport or tenor of the 
evidence be committed to writing, the same 
means and instruments of divulgation become 
applicable to it, which have place in the case 
of that sort of evidence which is scriptitious 
in its origin. 

But in the case of vivd voce evidence, there 
is a demand, not only tor those means and 
instruments which are necessary and, suffi- 
cient to any given degree of divulgafion in 
the case of evidence which is in its origin 
scriptitious, but also for such antecedently 


[Book II. 

employed means and instruments as are ne- 
cessary to the purpose of bringing about this 
perpetuation. Minuting or note-taking, copy- 
ing, printing, publishing, — these arc so many 
successive operations, which, according to the 
degree of divulgation or publicity given or 
proposed to be given to the matter, become 
necessary in the character of means of publi- 
city : and so many as there are of these opera- 
tions performed, so many are the instruments 
or sets of instruments, personal and real, that 
come to be employed about it. 

These means and instruments (like those 
others that were brought to view in the case 
of orally- delivered evidence, considered as 
being thus delivered without being consigned 
to writing,) may be distinguished from each 
other by the epithets of natural ov factitiom, 
according as the hand of authority is or is not 
employed in the giving existence or aid to 
them. 

The place of evidence itself being, on the 
occasion in question, naturally, and usually 
and properly, in the hands and at the com- 
mand of the judge ; and the several opera- 
tions conducive to divulgation being (like any 
other operations) capable of being interdicted, 
not only on each particular occasion by the 
judge, but on every or all occasions by the 
legislator ; — hence, in so far as forbearance 
is in any instance given to the exercise of 
such prohibitive power, a sort of negative 
means of publicity comes to be, by the hand 
of authority, emjdoyed. Adibission given, 
exlra-accommodation given, to note-takers 
— permission of publication or republication 
at length, in the way of extract or abridg- 
ment, given to the editors of newspapers, and 
other periodical papers, — in this way (on 
the occasion in question, as on other occa- 
sions,) whatsoever mischief is by the hands 
of authority foi borne or omitted to be done, 
is naturally and frequently placed to the ac- 
count of merit, and taken for the subject of 
approbation and praise. 

Instruments of privacy. — In this charac- 
ter, two sorts of apartments, both of them 
fit appendages to the main theatre of justice, 
may be brought to view, viz 

1 . The witnesses’ chamber or conservatory. 

2. The judge’s private chamber, or little 
theatre of justice. 

Of the nature and destination of these two 
apartments, explanation will come to be given 
under another head. 

As, when publicity is the object, the mag- 
nitude of the theatre is among the instru 
meiits employed for the attainment of it ; so, 
when privacy is the object, the smallness, if 
not necessarily of the apartment itself, at any 
rate of the coinj^any for which it is destined, 
qualifies it for operating in the character of 
an instrument of privacy. 
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§ 2. Uses of puhlicllij, as applied to the col- 
lection of the evidence, and to the other pro- 
ceedings of a court of justice. 

Tlie advantages of publicity are neither 
inconsiderable nor unobvioiis. In the charac- 
ter of a security, it openitcs in the first place 
upon the deponent ; and, in a way not les^ 
important, though less immediately relevant 
to the present purpose, upon the judge. 

1. In many cases, say rather in most (in 
all except those in which a witness bent 
upon mendacity can make sure of being ap- 
prized with perfect certainty of every per- 
son to whom it can by any possibility have 
happened to be a])le to give contradiction 
to any of his proposed statements,) the publi- 
city of the examination or deposition operates 
as a check upon mendacity and incorrectness. 
However suie he may think himself of not 
being contradicted by the deposition of any 
percipient witnesses, — yc;t, if the circum- 
stances of the case ha^ve but afforded a single 
such witness, the prudence or imprudence, 
the probity or improbity, of that one original 
witness, may have given birth to derivative 
and extra-judicial testimonies in any number. 
“Environed, as he sees himself, I>y a thou- 
sand eyes, contradiction, should he hazard a 
false tale, will seem ready to rise up in op[)o- 
sition to it from a thousand mouths. Many 
a known fiic(’, and every unknown counte- 
nance, presents to him a possible source of 
detection, fromnvhenco the truth he is strug- 
gling to suppress, may, through some unsus- 
pected channel, burst forth to his confusion.”* 

2. In case of registration and recordation 
of the evidence, publicity serves as a security 
for the correctness in every respect (com- 
pleteness included) of the work of the re- 
gistrator. 

In case of material incorrectness, whether 
by design or inadvertence, — so many audi- 
tors present, so many indi\iduals, any or each 
of whom may eventually be capable of indi- 
cating, in the ehaiacter of a witness, the ex- 
istence of the error, and the tenor (or at least 
the purport) of the alteration requisite for 
the correction of it. 

3. Nor is this principle either less eflicient 
or less indispensable, in the character of a 
security against misdecision considered as 
liable to be produc(*d by misconduct in any 
shape on the part of the judge. Upon his 
moral faculties it acts as a check, restraining 
him from active partiality and improbity in 
every shape : upon his intellectual faculties it 
acts as a spur, urging him to that habit of 
unremitting exertion, without which his at- j 
tention can never be kept up to the pitch of 
his duty. Without any addition to the mass 

* Bentham’s Plan of a Judicial Establish- 
ment in France., Vol. I V. p. 317. j 


of delay, vexation, and expense, it keeps the 
judge himself, while trying, under trial : — 
under the aus[)ices of publicity, the original 
cause in the court of law, and the appeal to 
the court of public opinion, are going on at 
the <janie time. So many by-standers as an 
unrighteous judge (or rather a judge who 
would otherwise have been unrighteous) be- 
holds attending in bis court, so many wit- 
nesses he sees of bis unrighteousness ; so 

many ready executioners — so-mauy industri- 
ous proclaimers, of his sentence. 

On the other hand, — suppose the proceed- 
ings to be completely secret, and the court, 
on the occasion, to consist of no more than 
a single judge, — that judge will be at once 
indolent and arlntrary: how corrupt soever 
his incli/iatiore^nay be, it will find no check, 
at any rate no tolerably etficient check, to 
oppose it. Without publicity, all other checks 
are iusiiflicient : in comparison with publicity, 
all other checks are of small account. Re- 
cordation, appeal, vrbatever other institutions 
might present themselves in the character of 
ehet‘ks, would be found to operate rather as 
cloaks than chocks. — as cloaks in reality, as 
checks only in appearance. f 

4. Publicity is further useful as a security 
for the reputation of the judge (if bhiiuoless) 
against the imputation of having misconceived, 
or, as if on pretence of misconception, falsi- 
lied, the evidence. Withhold this safeguard, 
the reputation of the judge remains a perpe- 
tual piey to calumny, without the [)Ossibility 
of defence : apply this safeguard, adding it as 
an accompaniment a^ul corroborative to the 
security afforded (as above) by registration, 
— all such calumny being rendered hopeless, 
it will in scarce any instance be attempted — 
it Avill not in any instance be attempted with 
success. 

5. Another advantage (collateral indeed to 
the present object, yet too extensively im- 
portant to be passed over without notice) is, 
that, by publicity, the temple of justice adds 
to its other functions that of a school — a 
school of the highest order, where the most 
important branches of morality arc enforced 
by the most impressive means — a theatre, in 
which the sports of the imagination give place 
to the more interesting exhibitions of real life. 
Sent thither by the self-regarding motive of 
curiosity, men imbibe, without intending it, 
and without beiqg aware of it, a disposition 

-f- The constitution of the judicial establish- 
ment, including the question as between unity 
and multiplicity in regard to the number of the 
judges sitting and acting at the same time, be- 
longs not to the present work. Meantime, as well 
with regard to division as with regard to subor- 
dination! of judicial powers, let it be noted that 
it operates no otherwise as a guard to probity, 
thanin as far as the chance of disagreement and 
altercation presents a faint chance of occasional 
publicity. 
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to be influenced, more or less, by the social 
and tutelary motive, the love of justice. 
Without effort on their own parts, without 
effort and without merit on the part of their 
respective governments, they learn the chief 
part of what little they are permitted to learn 
(for the obligation of physical impossibility 
is still more irresistible than that of legal 
prohibition) of the state of the laws on which 
their fate depends. 

Uses of leaving it fi-ee to all persons with- 
out restriction, to take notes of the evidence: 

1. To give effect, in the way of perma- 
nence, to the general principle of publicity — 
to the general liberty of attendance, proposed 
to be allowed as above. From no person’s 
attendance in the character of auditor and 
spectator, can any utility be derived, either 
to himself or to any other individual, or to 
the public at large; but in proportion as his 
conceptions of what passes continue correct : 
and by no other means can he make so sure 
of their correctness as by committing them 
(or at least having it in his power to commit 
them) to writing, with his own hand, at the 
very time. 

But for this general liberty, there would 
be no effectual, no sufficient check at least, 
against even wilful misrepresentation on the 
part of an unrighteous judge. Against written 
testimony from such a quarter, what repre- 
sentation could bo expected to prevail, on the 
part of individuals precluded by the suppo- 
sition from committing to writing what they 
were hearing — precluded from giving to theii 
testimony that permanence on which its trust- 
worthiness would so effectually depend ? 

2. To afford a source of casual solution or 
correction to any casual ambiguity, obscurity, 
or undesigned error, in the representation 
given of the evidence by the judge or other 
official scribe : — * 

Rule : Allow to persons in general the li- 
berty of publishing, and that in print, minutes 
taken by anybody of the depositions of wit- 
nesses, as above. 

Reason : Without the liberty of publishing, 
and in this effectual manner, the liberty of 


• The security thus afforded against misrepre- 
sentation (wilful or not wilful) on the part ot the 
judge, may be apt to present itself as belonging 
in strictness to the subject of procedure at large, 
or to that of the organization of the judicial esta- 
blishment, and not to that braqph of the subject 
of procedure which is the subject of the present 
work — the branch, particularly, relative to the 
topic of evi^nce. But as the quality of trust- 
worthiness in a lot of evidence is no otherwise 
valuable than as a means to an end, and recti- 
titude of decision is that end, — when the reasons 
of a rule directed to a subordinate object come to 
be assigned, the reasons which indicate*on the 
part of the same rule a still higher and more im- 
portant utility, viz. its immediate subservience to 
the ultimate end, can scarcely be out of plate. 
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penning such minutes would be of little use. 
It is only in so far as they arc made public, 
that they can minister to any of the above- 
mentioned uses (except that which consists 
in the information they afford to the judge.) 
By a limited circulation, room is left for mis- 
representation, \vilful as well as undesigned : 
by an unlimited circulation, both are silenced: 
by the facility given to an unlimited circula- 
tion, both are prevented. 

Look over the list of advantages by which 
the demand for publicity is produced in re- 
spect of the evidence ; you will find them 
applying (the greater part of them, and with 
a force quite sufficient) to the extension of 
the demand to all ohserrations of which the 
evidence is the subject, whether on the part 
of the judge, or of the parties or their advo- 
cates. Security to suitors (to the suitors in 
each individual cause) — and through them 
to men in general, in the character of persons 
liable to become suitors — against negligence 
and partiality on the part of the judge ; se- 
curity to the judge against the unmerited 
imputation of any such brcuich of duty ; in- 
struction to the people at large, in the cha- 
racter of occasional spectators and auditors at 
the theatre of justice, and occasional readers 
of the dramatical performances exhibited at 
that theatre. 

The evidence itself is so and so : from this 
evidence, the decision which the judge pro- 
poses to ground on it, and the conclusion 
necessary to warrant that decision, are so and 
so. This conclusion, is it a jilst and proper 
deduction from the evidence ? In some in- 
stances the conclusion may follow so plainly 
and inevitably from the evidence, that any 
words which should be- expended in display- 
ing the propriety of it would be thrown away ; 
while, in other cases, the conclusion (though 
clear enough to him who with full time be- 
fore him shall take upon himself to bestow 
upon the subject an impartial and attentive 
considerfition) may yet present itself to the 
hearers under such a veil of obscurity as may 
well require explanations on the part of the 
judge, to satisfy them that he has not availed 
himself of the obscurity to any such sinister 
purpose as that of pronouncing a decision 
not warranted by the truth of the case. 

If, previously to the decision for the pur- 
pose of which the inquiry is performed, de- 
bate should arise, with arguments on both 
sides; — in such a case, under the auspices of 
publicity, a result altogether natural (whe- 
ther obligatory or no) is, that the judge 
should state, in the presence of the by- 
standers (his inspectors,) the considerations 
— the reasons — by the force of which the 
decision so pronounced by him has been made 
to assume its actual shape, in preference to 
any other that may have been contended for. 
In such a situation, that to any judge the 
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good opinion of such his judges should be al- 
together a matter of indifference, is not to be 
imagined. In such a state of things, that 
wliicli the judge is to the parties or their 
advocates, the by-standers are to the judge : 
that which arguments are in their mouths, 
reasons are in his. 

Publicity therefore draws with it, on the 
part of the judge, — as a conse((iience if not al- 
gether necessary (since m conception at least 
it is not inseparable,) at any rate natural, and 
in experience customary, and at any rate al- 
together desirable — the habit of giving rea- 
sons from the bench. 

The same considerations which prescribe 
the giving an obligatory force to the one ar- 
rangement, apply in like manner to the other, 
subject only in both instances to the excep- 
tion dictated by a regard to preponderant in- 
convenience in the shape of delay, vexation, 
and expense. Whenever the reason of the 
arrangement made by tin; judge is apparent 
upon the face of it, entering into a detailed 
explanation of it would be so much time and 
labour lost to eveiybody. 

So difhcult to settle is the proportion be- 
tween the advantage in respect of security 
against misdecision on the one hand, and the 
disadvantage in respect of delay and vexation 
on the other, that the [)ractice of giving rea- 
sons from the bench can scaicely be made the 
subject of any determinate rule acting with 
the force of legal obligation on the judge. 
Of courts of justice it may be said, that tliey 
shall be open, unless in such and such cases ; 
while, in the description of these cases, a 
considerable degree of particularity may be 
employed, designative of the species of cause, 
or of the stage at which the cause (be it what 
it may) is arrived in the track of procedure. 
But of the judge it cannot be determined 
with any degree of precision, in what cases 
he shall, and in ivhat cases he shall not, be 
bound to deliver reasons. 

This, however, is but one out of the mul- 
titude of instances in which, thougli an obli- 
gation of the legal kind is inapplicable, an 
obligation of the moral kind will be neither 
inapplicable nor inefficacious. Specifying rea- 
sons is an operation, to the performance of 
which, under the auspices of publicity, the 
nature of his situation will (as already ob- 
served) naturally dispose him to have re- 
course. Consigned to the text of the law, 
an intimation to the same effect, in terms 
however general, can scaice fail of producing 
upon the minds of the persons concerned, the 
effect on this occasion to be desired : in the 
minds of the public, a more constant dispo- 
sition to expect this sort of satisfaction from 
the mouth of the judge — in the mind of the 
judge, a more constant disposition to afford it. 

Ill legislation, in judicature, in every line 
of human action in which the agent is or 


ought to be accountable to the public or any 
pari of it, — giving reasons is, in relation to 
rectitude of conduct, a test, a standard, a 
security, a source of interpretation. Good 
laws are such laws for which good reasons 
can be given : good decisions are" such de- 
cisions for which good reasons can be given. 
On the part of a IcgMshitor whose wish it is 
that his laws be good, who thinks they are 
good, and who knows why he thinks so, a 
natural object of anxiety will be, the com- 
municating the like persuasion to those whom 
he wishes to see conforming themselves to 
those rules. On the part of a judge whose 
wish it is that his decisions be good, who 
thinks them so, and knows why he thinks 
them so (it is only in proportion as he knows 
why he thinlis (hem good that they are likely 
so to be,) an equally natural object of anxiety 
will be the communicating the like persuasion 
to all to whose cognizance it may happen to 
them to present themselves ; and more espe- 
cially to those from whom a more immediate 
conformity to them is expected. 

In neither case, therefore, does a man ex- 
empt himself from a function so strongly 
recommended as well by probity as by pru- 
dence ; unless it be w here — power standing 
in the place of reason — the deficiency of 
psy(*hological poiver being supplied by poli- 
tical, of internal by external, — he exempts 
himself, because it is in his powx*r to exempt 
himself, from that sortof qualilicatioii which, 
feeling himself unable to perform well, ho 
feels it at the same time in his power to de- 
cline performing. 

Oughton, in his Treatise on the Practice 
of the Ecclesiastical Courts, maintains with- 
out reserve, that the practice of examining 
witnesses in public is a bad practice. 

In support of this censure he adduces two 
reasons : — 

1. The witnesses, in this case, have the 
faculty of entering into a confederacy, and of 
fashioning their stories in such manner as to 
preserve them from inconsistency. 

True ; this faculty they possess where the 
examination is performed in public: but this 
same faculty, — is it less open to them where 
it is performed in secret ? 

The danger peculiar to the system of pub- 
licity, is confined to the short space of time 
during which, if the requisite and not imprac- 
ticable precaution be not taken, a mendacious 
witness about to depose may profit by hear- 
ing the deposition, as it issues, of a preceding 
witness, deposing in evidence to the same 
fact. 

This danger, as it is frequently worth ob- 
viating, so neither is it incapable of being 
obviated : and this (as will be seen) it may 
be.j without depriving the process of the be- 
nefit of publicity. 

The obbcrvation of Oughtonisconffned ta 
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the case of mutual concert. But the advan- 
tage derivable by a mendacious vi^itriess from 
the knowledge of the purport of the anterior 
deposition of another witness, does not re- 
quire any such complicity on the part of such 
other witness : it is equally derivable from 
the testimony of an adverse, as from that of 
a friendly, witness 

2. Fear of the resentment of one or other 
of the parties might operate upon the witness, 
so as to produce in his testimony a de|Kirture 
from tho truth, ft might occasion him to 
keep locked up in his breast some fact, wbich, 
if disclosed, might operate to the prejudice 
of the party by whom his testimony was 
called for, or of the opposite party. 

To this objection the following observations 
seem applicable : — # 

1. In a cause between individual and indi- 
vidual, whatever interest one party has in the 
witness’s speaking false, the opposing party 
has a correspondent interest in causing liim 
to speak true. 

2. The disposition of the witness, even if 
left to himself, might be, on this or that 
point, to speak false : at the same time that, 
for confining him within the pale of truth, 
there is no other chance than that power of 
contradiction and refutation, which depends 
upon a mass of information which the party 
in question, and he only, is in possession of. 

3. The secrecy in question is but tempo- 
rary. Upon this, as upon the other system, 
when the cause comes to be heard, the depo- 
sitions are divulged. Whatever is contained 
in the deposition, of a nature displeasing to 
either party — the invoker or the adversary — 
is then disclosed. 

True it is, that this applies only to actual 
deposition : it does not ai)ply to silence. By 
the apprehension of the displeasure of one of 
the parties, it may happen tliat by the wit- 
ness something should be suppressed, which, 
had it not lieen for such presence, might have 
come out. But this inconvenience is too 
slight to be put for one moment in compari- 
son with the transcendent benefits of pub- 
licity : it can never afford ground for anything 
more than an occasional exception. 

By the admirers of the technical system 
as it exists in England, the bar has been spoken 
of as constituting the best, if not the only 
necessary, public — as a most excellent and 
efficient check upon the bcncfi. 

Thus far may be admitted, — that, in the 
character in question (viz. that of uncommis- 
sioned inspecting judges,) so far as either 
practical experience or technical science are 
concerned, no other persons, in equal num- 
ber, can come up to them ; that they are 
scarce ever altogether wanting ; and that 
upon the whole, the number of them b^ars 
(as it were to be wished it should do) a pro- 
portion to the importance of the cause. 


Thus stands the matter under the techni- 
cal system. But were any one to say, that 
under the natural system this check would 
be wanting, and that therefore, under the 
natural system, there would be no sufficient 
security for good judicature, — in such a case, 
its title to the character of an indispensable 
security would require a more particular scru- 
tiny. 

1. So long as the technical system were the 
object to be pursued, — to the conduct of a 
set of judges acting under that system, no 
other •adequate inspectors could be found than 
a set of persons alike impregnated with tech- 
nical science. Remove those features and 
arrangements, which, being pecruliar to the 
technical system, are repugnant to common 
sense as well as common honesty, — and un- 
learned inspectors might be nearly as com- 
petent to that function, as those learned ones 
are at present. 

2. Of the incongruities, absolute or rela- 
tive, into which the judge is liable to fall, it 
is with reference to those only which are 
such in relation to the technical system as 
it actually stands at present, that the eyes 
of those technical inspectors ran afford any 
security. So far, indeed, as the technical sys- 
tem has for its ends in view the ends of jus- 
tice, so far the inspection exercised by these 
watchmen might serve, and does serve, to 
confine the course of judicature within the 
proper track of justice. But in proportion as 
these only legitimate ends have been neglect- 
ed or contravened, in so far that same system 
of inspection, instead of being subservient, is 
adverse, to the ends of justice. Wherever mis- 
decision has for its source either the sinister in- 
terests that gave birth, or tlie prejudices that 
have given support, to the tcclinical system, — 
far from operating as a check to misdecision, 
the presence of these technical inspectors 
will operate as a security in favour of it. In 
how many instances does the technical sys- 
tem not only authorize, but prescribe, and 
that professedly and avowedly, decisions con- 
trary to the merits, on grounds foreign to the 
merits? What, in these cases, will be the 
effect of a system of inspection administered 
by such inspectors ? Not to diminish the 
frequency of such iiij-ustice, but to give it 
security and increase. 

The faculty of appeal may be apt to pre- 
sent itself as an effectual succedaneum to> 
publicity in judicature. In many countries — 
under the Rome-sprung system in general — 
under Anglican law in some instances, it is 
the actual, and in some, the only one. 

The utility of appeal in general — its effi- 
cacy in regard to the particular points here in 
question — will depend in no small degree 
upon the arrangements made in relation to 
that brancli of procedure ; a detail which be- 
longs not to this work. 
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But, that the faculty of appeal, however 
conducted, cannot operate in any such way as 
to supersede the demand for publicity in the 
collection of testimony, may even in this place 
be made siifliciently evident by various con- 
siderations. 

1. Appeal, howsoever conducted, is clogged 
by an unavoidable mass of delay, vexation, 
and expense. Publicity is in no case produc- 
tive of considerable delay ; and, so far as 
concerns open doors — in a word, as to every- 
thing but the official registration of the evi- 
dence, when that operation is thought fit to 
be prescribed (concerning which, see further 
on,) — is altogether unattended with expense. 

2. In the case of appeal, as generally es- 
tablished, the evidence, as registered, is the 
very basis on which the appeal, so fiir as con- 
cerns the question of fact, is made to stand. 
But of the instruments to which the tenor 
or purport of the testimony is professed to 
be consigned, the correctness is taken for 
granted, and not sulfeiod to be disputed. 
Appeal, therefore. In this point of view, how- 
soever it may be an auxiliary, is no suceeda- 
neum to publicity. Is publicity necessary to 
secure the correctness of the registration for 
the purpose of the immediate decision ? — 
then so is it for the purpose of the appeal. 
Appeal, instead of rendering it unnecessary, 
increases the demand for it. 

3. If grounded on tlie same evidence, it af- 
fords no sort of security against incorrectness 
or incornplete^ness, whetlier from mendacity, 
bias, or blameh'ss misconception or omission, 
on the part of the evidence : in all points, 
the correctness of the evidence is taken for 
granted. 

4. Punishment or disapprobation, experi- 
enced or apprehended from the judge aliove, 
in virtue of the appeal, operates, even with- 
out publicity, as a check and remedy more or 
less effective, against misconduct (whether 
through mental weakness, improbity, or ne- 
gligence) ill the judge below. Hut the judge 
above, — where is the check upon misconduct 
on his part in any shape ? What possible 
check so effeci ual as pulilicity ? — and if the 
court above is at the highest stage, what 
other possible check is atforded by the nature 
of things? 

5. Publicity, a principle of the most sim- 
ple texture, is so much the less liable to be 
out of order ; — nor is it in the power of 
mismanagement to do much towards the de- 
struction of its efficacy. Of the principle of 
appeal, the utility depends altogether upon 
the details — upon the propriety of the ar- 
rangements taken in relation to it : among 
which, this of publicity is one of the most 
natural. 

“ Appeals without publicity, are an aggra- 
vation, rather than a remedy : they serve but 
to lengthen the succession, the dull and use- 
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less compound, of despotism, procrastination, 
precipitation, caprice, and negligence,” 

§ 3. Of the exceptions to the principle of 
universal publicity. 

The uses and advantages of publicity have 
already been brought to view : so far as those 
uses are concerned, the most complete and 
unbounded degree of publicity cannot be too 
great. 

But in other ways, in particular cases, pub- 
licity, if carried to this or that degree, may 
on tins or that score be productive of incon- 
venience, and the mass of that inconvenience 
preponderant over the mass of the advantages. 
To the application of the principle of publicity 
— of universal and absolute publicity, these 
cases will present so many exceptions. 

I>et us observe what these cases are — 
observe, in regard to each, what the circum- 
stance is, by which the demand for the degree 
of privacy in question is presented, — appre- 
ciating, in each instance, as near as may be, 
the proportion as between inconvenience and 
advantage. 

1. Publicity is necessary to good judicature. 
True : but it is not necessary that every man 
should be present at every cause, and at every 
hearing of every cause. No — nor so much 
as that every man sliould be so present, to 
whom, for whatever reason, it might happen 
to be desirous of being present. 

A man, a number of men, wish to be pre- 
sent at the hearing of a certain cause ; and in 
what view? To disturb the proceedings — to 
exp(4 or intimidate the parties, the witnesses 
(or, what is worse and more natural, this or 
that party, this or that witness,) or the judge. 
Because judicature ought to 1)0 public, does 
it follow that this ought to be suffered ? 

2. Publicity is necessary to good judicature. 
True : but even to him to whose cognizance 
it is fit that a cause, and such or such a hear- 
ing in the cause, sliould come, it is not ab- 
solutely necessary that he should be actually 
present at the hearing, and that during the 
whole of the time. Nor, again, is it neces- 
sary that any one person should be present, 
over and above those whose presence is ne- 
cessary and sufficient to ensure the rendering, 
upon occasion, to the public, at a subsequent 
time, a correct and complete account of what- 
ever passed at that time. 

3. What is more: — suppose a cause abso- 
lutely devoid* of interest to all persons but 
the parties to the cau^c, and those parties 
agreeing in their desire that the doors shall 
be open to no other person, or no other than 
such and such persons as they can mutually 
agree upon : in this case, where can be the 
harm? of the degree of privacy thus required ? 
As to unlimited publicity, the existence of 
tllh inconvenience that would result from it 
is sufficiently established by the suffrage of 
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those who by the supposition are the only 
competent judges. 

If the guarding the parties against injustice 
in the in&vidual cause before the court, were 
the only reason pleading in favour of unre- 
strained publicity, — this reason would cease 
in every case in which unrestrained publicity 
being the general rule, all the parties inte- 
rested joined in an application for privacy ; or 
in which, privacy being the general rule, no 
application were made by either of them for 
publicity. For by common consent they might 
put an end to the proceedings altogether ; and 
where no proceedings existed, there would be 
none to make public. 

But neither by any such joint application, 
nor by any such joint acquiescence, would 
more than a part (and that scarcely a princi- 
pal part) of the demand for publicity, unre- 
strained publicity, be removed. 1. In the 
character of so many schools of morality, the 
courts of judicature would, by every such 
exception, lose more or less of their practice 
and their influence. 2. What is much more 
natural, the habit and sense of responsibility 
would be proportionably weakened on the part 
of the judge. 3. If privacy were the general 
rule, both the above inconveniences would 
receive a great increase : and in other respects 
this arrangement, as compared with the op- 
posite one (publicity, subject to exception if 
on special application,) would be highly un- 
favourable to the ends of justice. The main 
use of publicity being to serve as a check upon 
the judge, no particular application could be 
made for it without manitesting a suspicion 
to his disadvantage. Much, therefore, as a 
party might conceive himself to stand in need 
of this security, he would have no means of 
obtaining it without exposing himself to the 
displeasure of the judge. 

4. The supposition is, that all parties who 
have any interest in this question (at any rate 
any special interest) join in the consent given 
to the privacy. But this supposition is very 
apt to prove erroneous : nor will it perhaps 
be easy to pitch upon any individual case in 
which there can be any very perfect assurance 
of its being verified. More interests, it will 
frequently happen, are involved in a cause, 
than those of the individuals who appear in 
the character of parties to the cause. 

At any rate, this case has been exemplified 
as often as evidence, delivered in a cause be- 
tween two parties, has come <.o be relevant 
in a cause having any other party or parties. 
True it is, that, by compromising the suit 
in question, or compromising their difference 
before the commencement of any suit, they | 
equally had it in their power to withhold i 
from all third persons the benefit of all such 
evidence as would otherwise have been called j 
into existence by that suit ; but true it afso 

that on the occasion of the delivery of the | 


evidence, each party, whether he prejudiced 
his own interest or no, might prejudice the 
interest of such third persons, not being par- 
ties to the suit. 

In consenting to the privacy, either party, 
or even each of them, may, in one way or 
other, have done prejudice to his interest : 
in this case, the public, and perhaps indivi- 
dual third persons, will have participated in 
the inconvenience resulting from such impru- 
dence. 

The cases which present themselves as 
creating a demand for a certain degree of re- 
striction to be put upon the principle of ab- 
solute publicity, each for an appropriate mode 
and degree, — these cases, as expressed by the 
several grounds of the demand, may be thus 
enumerated : — 

Object 1. To preserve the peace and good 
order of the proceedings ; — to protect the 
judge, the parties, and all other persons pre- 
sent, against annoyance. 

Object 2. To present the receipt of men- 
dacity-serving informatiofi. 

Object 3. To prevent the receipt of infor- 
mation subservient to the evasion of justici- 
ability in respect of person or property. 

Object 4. To preserve the tranquillity and 
reputation of individuals and families from 
unnecessary vexation by disclosure of facts 
prejudicial to their honour, or liable to be 
productive of uneasiness or disagreements 
among themselves. 

Object 5. To preserve individuals and fa- 
milies from unnecessary vexation, producible 
by the unnecessary disclosure of their pecu- 
niary circumstances. 

Object 6. To preserve public decency from 
violation. 

Object 7. To preserve the secrets of state 
from disclosure. 

Object 8. So far as concerns the taking of 
active measures for publication, — the avoid- 
ance of the expense necessary to the purchase 
of that security, where the inconvenience of 
the expense is preponderant (as in all but 
here and there a particular case it will Ife) 
over the advantage referable to the direct 
ends of jiisti(!e. This case will be considered 
in another book.* 

Object 9. (A false object.) To prevent 
the receipt of information tending to produce 
undue additions to the aggregate mass of 
evidence. 

Purpose 1. Securing the persons of the 
judge and the other dramatis personae against 
violence and annoyance. 

The importance of this object, the neces- 
sity of making due provision for it, is too 
obvious to be susceptible either of contesta- 
tion or proof. Being thus incontestable, the 

• Book III. Extraction ; Chapter VI. Nola» 
tion and Recordation* 
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necessity is the more apt to be converted 
into a plea for abusive application for undue 
extension. 

Suppose the judge destitute of all controul- 
ing power, the place of audience being alike 
open to all comers, — the whole quantity of 
room might be engrossed at any time by a host 
of conspirators, coming together for the ex- 
press purpose of intimidating the judge, and 
causing injustice to be done. 

What seems necessary to this purpose is, 
therefore, that, of the whole number of seats 
or stations contained in the judicatory, a cer- 
tain number should, upon a declaration made 
by him of the presumed necessity, be at any 
time at his command, to be filled hy persons 
nominated by himself, and armed in such man- 
ner as he thinks fit ; all other persons being 
precluded from bringing arms of any kind. 

But to enable a man to contribute his phy- 
sical force to the preservation of the peace 
in a room or apartment of this kind, it is not 
necessary that the place* occupied by him 
should be among tbAse which are most elfec- 
tually adapted to the piirjiose of enabling a 
man to comprehend distinctly the conversa- 
tions that have place there. The stations al- 
lotted to these eventual guards to the person 
of the judge, should tlierefore lie such as to 
leave freq to promiscuous visitants such as 
are best adapted to the purposes of sight and 
hearing. 

On such occasion, to warrant the assump- 
tion of this po^ver, it should be necessary tor 
the judge to declare his opinion of the need- 
fulness of such a precaution ; the declara- 
tion to this purpose being notified by a pla- 
card signed by the judge, and hung out in a 
conspicuous situation on the outside of the 
court. 

But for this precaution, a natural result 
would l)e his taking to himself, as his own 
property, such part of the judicatory as were 
allott('d to him in trust for that purpose, and 
in some way or other disposing of it to his 
own profit. 

Doors open to persons of all classes with- 
out distinction : but any one whose presence 
w'ould, by disease, or filth, or turbulence, be 
a nuisance to the rest, individually, and on 
that account, cxcludible. 

Nor is pay, exacted for places of superior 
convenience, inconsistent with the spirit of 
the principle — not in the theatre of justice, 
any more than in any other theatre. The 
more elevated the spectator’s condition in life, 
the better his qualification to act in the cha- 
racter of guardian to the probity of the judge. 
But a man bred up in the delicacy of the 
drawing-room, will not willingly frequent any 
place ill which he is liable to be elbowed and 
oppressed by men whose labours, how much 
soever more profitable to the community than 
his indolence, have just been employed in the 


foundry or in the slaughter-house. For pur- 
poses of this sort, rate of payment is perhaps 
the only practicable principle of selection ; 
at any rate, the least invidious possible. 

Purpose 2. Prevention of mendacity-serv- 
ing information. 

Wheresoever, on the part of a deposing 
witness (party or not party to the cause,) 
there exists a propensity to mendacity, — the 
probability of preventing his giving w'ay to 
that disposition, or (in the event of bis giving 
W'ay to it) of preventing bis dishonest endea- 
vours from being productive of their intended 
effect, — depends in no small degree upon the 
measures tjiken for preventing him from 
obtaining, in time to avail himself of it, in- 
formation concerning the testimony delivered 
or about to be^delivered by this or that other 
person in relation to the same matter. The 
CO- witness, — is he on the same side with the 
supposed mendaciously-disposed witness? — 
the purpose for which he needs to be ap- 
prized of such testimony, is the giving to it 
what confirmation may be in his power, and 
the avoiding to contradict it. The co- witness, 
is he on the opposite side ? — the use then is, 
that he may be enabled either to overpower 
it, or to avoid being overpow^ered by it, ac- 
cording to the probable degree of its proba- 
tive force. By the nature of the case, or the 
mass of accordant evidence, does it appear 
too strong to be overborne ? — in this case, 
for fear oi being overborne and discredited 
by it, he avoids, as much as may be, touching 
on the main points; as, in the opposite case, 
he touches upon those same points with care 
and preferonee. 

To a propensity, at the same time so un- 
avoidably prevalent, and so pernicious to truth 
and justice, every obstacle ought of course to 
be opposed, that can be opposed. 

When (as in the Roman school) the mode 
of examination is private in the highest de- 
gree, or in a degree near to the highest, — this 
purpose is in a great measure effected of 
<*oursc, with or w ithout thinking of it. The 
testimony delivered by a witness not being 
known, but either to the judge himself, or to 
some other person or persons on whom it is 
supposed that (whether c^ua/ or no) at least 
mlficient dependence may be placed, his tes- 
timony, or such part of it as the judge thinks 
fit, is committed to writing, — and thereupon 
(until the time comes for hearing arguments, 
and pronouncing a decision grounded on it) 
remains wrapt up in darkness. 

There remains, in the character of a means 
of divulgation, the discourse — the extra- 
judicial discourse — of the examinee himself. 
Against this source of mendacity-serving in- 
formation, if the process of examination is not 
finished at the first meeting, there exists no 
renfledy — unless his case be that of a person 
in whose instance immediate commitment to 
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safe custody is for this or other purposes re- 
garded as warrantable. 

On the other hand, if the case be such as 
is understood to warrant such commitment, 
accompanied with the seclusion of the person, 
for the time requisite for this purpose, from 
promiscuous intercourse (personal as well as 
epistolary ; J in that case, this source of men- 
dacity-serving information is sealed up of 
course. 

Even when the mode of examination is 
public, and no such power of commitment has 
place, still, so long as the examination is be- 
gun and concluded at the same meeting, the 
nature of the case does not refuse a remedy. 
The persons about to be examined being pre- 
determined and foreknown at the time ap- 
pointed for the examination, they repair to 
one and the same room (a ro6rn allotted to 
the purpose ;) in whic*h, under the custody of 
an officer appointed to prevent conversation, 
they remain together, each person not being 
suffered to quit the room till called for to 
undergo his exaniiiiation : which performed, 
he is permitted to go at large, hut not per- 
mitted to return to the room and company 
from whieh he came. 

In cases where a second examination of a 
witness is expected to be necessary, with a 
view to confrontation or subsequent sifting, 
he is reconducted out of court, to prevent his 
hearing the information cum i mini rated by any 
other witness, and kept in the place of safe 
custody in which ho was before, till again 
called.* 

To give to the system of precautions de- 
manded for this purpose, the utmost degree 
of efficiency of which the nature of things 
allows them to be suseeptilde — to determine 
on this occasion what shall be the fittest de- 
cision, between the antagonizing claims of 
the direct ends of justii’c on the one hand, 
and the collateral ends of justice on the other 
— liclorigs not so iiiueh to this sulijeet as to 
that of procedure at large. 

The reason ndiy it was necessary that men- 
tion should be in iliis place made olf it, is, 
that whenever such seclusion has place, a 
correspondent degree of relative privacy ne- 
cessarily has place. During the time he is 
thus kept in the witness’s w^aiting-rooin, each 
such pauld-post-fiiture examinee remains pre- 
cluded from the faculty of rendering himself 
a member of the assemblage of persons of 
whom the audience is competed. f 

• This is precisely the practice adopted in Scot- 
land Ed. 

-f The misfortune is, that, besides the expense 
of whatever architectural arrangements may be 
necessary to give full effect to the principle of 
separation thus applied, a considerable qieasure 
of delay will be found unavoidably attached to 
the employing of this security. After the plain- 
tiff (for example) has told his story out of the 
hearing of the defendant, the defendant has to 
tell his, and to tell it out of the hearing of the 


Purpose 3. Prevention of disclosures sub- 
servient to non-justiciabihty, through non- 
forthcomingness. 

plaintiff. Thus far, all is smooth and easy. But 
for the purpose of sufficient security, the defendant 
must have the faculty of putting questions to the 
plaintiff, in order to draw from him, in explana- 
tion, completion, and perhaps refutation, of alle- 
gations or depositions, such parts of his case as 
he might otherwise have suppressed. Moreover, 
to obtain any explanation of the testimony which 
the plaintiff has been delivering, it is necessary 
that the defendant should be correctly apprized 
of the purport, or rather the very tenor, of the 
testimony. But, at the time when it was deli- 
vered, he was. for the other purpose, studiously 
excluded. Tnis being the case, of two things 
one: either, after having delivered his testimony 
out of the liearing of the defendant, the plaintiff 
must, for the purpose of the scrutiny, deliver it 
over again in tne nearing of the defendant ; or, 
minutes having been taken of his deposition on 
the first occasion, those minutes must on the se- 
cond occasion be read, to serve as a ground for 
the questions which the defendant is to have the 
liberty to put to him : — and so, vice versa^ for 
tlie purpose of the cross-examination to be per- 
formed by the plaintiff on the detendant. But to 
this arrangement, it is evident, no inconsiderable 
quantity of delay will be attached ; and since, if 
this order of proceeding be invariably observed 
in all suits, this collateral inconvenience will be 
produced in many instances in which it will be of 
no use, — here comes an option to be made be- 
tween the certain inconvenience produced in the 
shape of delay, and tliecontingentproHtproduced 
in tne shape of security against mendacity, and 
consequent deception and misdqf’ision. 

It will be proper in tliis case, for a basis for 
the cross-examination, to refer to the minutes of 
tlie plaintiff’s original deposition, in preference 
to the causing him to be re-examined for the 
same purpose. 

Reasons: — 1. Because it may happen, that 
(either with or without blame on the p.irt of the 
d.iintiff) such lehearing might differ more or 
css, in reality or in ajijiearancc, in circumstances 
material or in circumstances ininiaterial. from the 
standard prototype : and in tliat case tne differ- 
ence might draw on discussions and delay. Such 
de])arturc might be produced, not only by a va- 
riation in the allegations, depositions, or answers, 
but by a variation in the purport or order of the 
questions in such second examination, as com- 
pared with tliose of the first. 

2. In the original hearing, more or less matter 
of conversation may have been extracted or re- 
ceived, which, being palpably irrelevant, may, 
and with propriety have been left out of the mi- 
nutes. In the case of a rehearing, this irrelevant 
matter, more or less of it, might be liable to re- 
apjiear. Upon the whole, reading the minutes 
will therefore in general consume less time, oe 
productive of less delay, than a rehearing of the 
plaintiff. 

Upon his cross-examination, it may happen to 
the plaintiff, with or without blame, to wish to 
vary more or less from his original testimony. 
From this advantage, where it operates in favour 
of truth, he will not be precluded by the substi- 
tution of the reading of the minutes to a rehear- 
ing ; since^ in his answer to the cross-questions, 
nothing will hinder him from bunging forwara 
such new matter as he may think fit. 
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The fulfilment, in each case, of the direct 
ends of justice (in other words, rectitude of 
decision^) depends, in so far as concerns the 
question of fact, upon the complete forth- 
comiiigness of all things and persons whose 
presence is necessary thereto in the character 
of sources of evidence. The ejficienci/ of the 
decision depends upon the complete forth- 
comingness of all things and persons which, 
for the purpose of justiciability, it is necessary 
should be at the disposal of the judicatory. 

There exists not that sort of cause in whi(‘h, 
to this or that party on one or other side of the 
cause (but more especially on the defendant’s 
side,) it may not happen to have an interest 
in preventing the forthcomingness either of 
persons or things, to one or other, or both, of 
the judicial purposes just mentioned. 

There exists not that species of cause in 
which it is not the interest of each party that 
every witness whose testimony would, if de- 
livered, operate to his disadvantage, should 
be prevented from deliveriAg it. Nor is this 
interest necessarily, and in all cases (though 
naturally and in most eases it will be,) a si- 
nister one. For, in the instance of any given 
witness, suppose his testimony about to be 
false, and at the same time likely to gain 
credenee. Though on account of the impos- 
sibility of establishing, to any legal purjiose, 
the existence of both these facts, it could 
never be right for the law itself to lend its 
assistance to any such evasion, nor so much 
as to leave thq attempt dispunishable ; yet 
in a moral point of view, supposing the ex- 
pectation of the eventual union of the two 
disastrous incidents sincere, and to a certain 
degree intense, it would not be easy (it sliould 
seem) to find in it a just ground of censure. 

As little exists there that species of cause, 
in or on occasion of which it may not happen 
to this or that party on either side (more 
particularly on the defendant’s side) to be, 
by decision of the judge (direct or incidental,) 
subjected to some obligation, which, for the 
fulfilment of it, requires the forthcomingness 
of this or that person, or this or that thing 
or aggregate mass of things, to the purpose 
of his or its being at the disposal of the ju- 
dicatory; — some obligation, the fulfilment of 
which, as being attended with evil in some 
shape or other to the party on whom it should 
be imposed, it will be his interest (and thence 
naturally his inclination) to escape from. 

It is evident, that all information calculated 
to assist either of tlie parties in removing out 
of the way, either sources of evidence, or 
anything else which for purposes of justicia- 
bility ought to be forthcoming, should (if prac- 
ticable without preponderant disadvantage) be j 
withheld. The demand for privacy on this 
account is chiefly confined to iiivestigatorial j 
procedure : when the case is ripe for being | 
brought to trial, it will in general be practi- 
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cable to take other securities against the frus- 
tration of the ends of justice in this way. 
Discretionary power ought therefore to be 
vested in the judge, to give temporary privacy 
to the preliminary examinations taken in the 
course of iiivestigatorial procedure. Their 
subsequent publication would in general be a 
sullicieut security against the excercise of this 
power for any but proper purposes, or on any 
but proper occasions. 

Purpose 4. Preservation of pecuniary re- 
putation. 

The demand for the application of the prin- 
ciple of secrecy to this purpose, is of great 
extent and variety. 

In almost every court of justice, in almost 
everyday’s practice, cases present themselves 
in which, without a correct acquaintance with 
the pecuniary faculties of one or both parties, 
nothing that deserves the name of justice can 
be done. 

On the other hand, neither arc cases much 
le.ss Ircquent, in wlii'ch a public disclosure of 
those circumstances would, on whichever side 
it fell, b<‘ productive of inconvenience, pre- 
ponderating in some cases over every advan- 
tage derivaiile from such knowledge. 

1. For the purpose of punishment, a ne- 
cessary point of knowledge is the pecuniary 
ability of the one party, the delinquent. 

2. For the purpose ('f satisfaction, the fi- 
nances of ti\o parties (the deliiKjuent and the 
party injured) are included in the demand 
tor knowledge. 

il. Let the suit be one in which costs are 
iinmrFed. Not to speak of any such enor- 
mous and undisciiminating and oppressive 
load of factitious costs as that vvlncli, under 
judge-made law, has, by the [lower and to 
the profit of judges and their confederates, 
been created and preserved,* there are few 
causes individually taken, and no sort of cause 
specifically taken, in which costs, necessary 
and unavoidable costs, have not [ilaee. Of 
these, at the conclusion of the cause or causes, 
some disposition cannot but be made. Nor 
can that disjiosition be conformable to utility 
and justice, unless, for the prodigious dis- 
proportion which may happen to have place 
between the pecu.niary circumstances of one 
party and the pecuniary circumstances of an- 
other party, some eventual provision be made, 
and thereupon some account be rendered liable 
to be taken. 

4. Knowledge of the circumstances of the 
debtor is necessary to the judge, to enable 
him to do justice as between him and his 
creditors — whether on a criminal, or on a 
non-criminal score. 

5. In case of danger to ultimate solvency, 
knowledge of the time or times, mode or 
modes, to which, without ultimate, or at 
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least ^vithout preponderant, prejudice to the 
creditor, the payment may be adjusted, — 
may be necessary to the judge to enable him 
to preserve the defendant debtor from unne- 
cessary ruin. 

6. In addition to the knowledge of the 
aggregate amount of his debts, knowledge 
of the circumstances of the creditors to whom 
they are respectively due may be nece‘^sary 
to the judge, to enable him to presei ve from 
unequal and unreasonable loss, third persons, 
not parties to the suit by wliich the demand 
for the inquiry has bec'ii produced. 

To an English lawyer, considerations such 
as the above will scarce appear worthy of a 
thought. In liis liaiuN, the knots in question 
(like so many others) are cut, as with a 
sword, by a magnanimous cofitenipt lor all 
such niceties. It is by such inagnanimity that 
the cotFers of English judges arc* gorged with 
the accumulated pittances of the distressed 
— the promiscuous spoils of creditors and 
debtors. 

It is only by the examination of tin* party — 
the vivd voce examination, that his pecuniary 
circumstances can in gem'ral be establislied 
with any approach to accuracy. But (espe- 
cially if performed in time) tliis operation 
would, in nine ca^es out of ten, or nineteen 
out of twenty, dry up the source of profitable 
misery. Hence it is that the presence of tlie 
creditors is accordingly not less intolerable to 
the eye of the insolvent debtor, than that of 
creditor and debtor is to the English judge. 
In cases to a vast extent, the car of the judge 
is inexorably shut to all evidence respecting 
the pecuniary circumstances of parties. On 
what occasion is any such disposition mani- 
fested, as that of adjusting time and mode 
of payment to ability On what occasion is 
any regard paid to the interests of co-creditors, 
who, unsuspicious of the dangei, are not par- 
ties to the suit ? What steam-engine is tliere, 
that, beating upon a mass of iron, would |)ay 
less regard than is paid by an English judge, 
with his capias or his Jleti facias j to all such 
trifles ? 

On these points, is his ear open to any- 
thing in the shape of evidence ? It is open 
to inference — open to the very worst that 
can be found, to the exclusion of this best, 
evidence : open to what, in the character of 
a witness, a third person (perhaps a stranger) 
shall suppose in relation to the party’s cir- 
cumstances : open to what tlic party himself 
shall think fit to say of them, delivering his 
testimony without the possibility of being 
questioned — delivering it in the shape of 
affidavit evidence. 

Purpose 5. Fifth purpose of privacy. Pre- 
vention of needless violation to the reputation 
of individuals and the peace of families. 

On the occasion of those disputes which 
are liable to have place between individuals, 
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instances are frequent, in which, either no 
such blame as deserves punishment has place 
on any side, or none but such, for the re- 
pression of which, the quantity of suffering 
(in the shape of expense, and other shapes) 
unavoidably attached to the process of liti- 
gation, is of itself sufficient : much more it 
any pari of that vast load of factitious vexa- 
tion be added to it, which is so much in use 
to be added to it. 

At the same time, in many a cause of this 
kind, such is the quantity of suffering pro- 
duced on the part of this or that party, or 
perhaps all the parties, by the mere exposure 
of such incidents as have happened to have 
place in the course ot the dispute (in parti- 
(“ular, of the conduct maintained by them in 
the course of the dispute,) that, in compa- 
rison with the sulfering tlius unintentionally 
produced, any suffering, that by any express, 
act of the judge, would on the occasion in 
question be intentionally produced, would be 
to any degree inferior in its amount.* 

* This IS more particularly true in the case of 
disputes in which the disputants are nearly re- 
lated to one anotlicr — more especially between 
husband and wife, parent and child. 

Under the anti-revolutionary constitution of 
France, when the institution of lettres de cachet 
was attacked on the ground of abuse, their sub- 
servience to the purpose of secrecy was brought 
to view in the way of justification or extenuation, 
and placed to the account of use. The persons 
thus consigned to imprisonment were persons of 
distinction, members of high families, who, had 
they not been taken care of by a sort of extraor- 
dinary justice, would, under the dispensations of 
ordinary justice, have experienced a severer fate. 
Good in so far as it served to palliate tlie mischief 
of the institution, the plea was bad in so far as 
it served to reconcile men to the continuance 
of It. 

Before tlie accession of Louis XVI. the power 
of coniining any number of persons for any length 
of time, for any cause or for none, was committed 
to single hands : and blank lettres de cachet were, 
it IS said, an object of sale. 

At the accession of that weak but well-inten- 
tioned monarch, the evil was rendered more tole- 
rable, and tlience, had anything endured, more 
durable. A court consisting of judges was esta- 
blished for the management of this business ; 
a set of men who, setting out (as may naturally 
be supposed) with dispositions prone to philan- 
thropy, would as naturally in the cavern of mys- 
tery have gradually worn them out, and put on 
the character of theologo-inquisitoriai despotism 
in their stead. Habits of general publicity, with 
a withdrawing room for the purpose of occasional 
secrecy, would, as above, have been the true and 
only remedy. But in that country (as under the 
Roman system, wheresoever in use) the whole 
system was too radic illy bad to admit of this or 
any other remedy. 

The judge who, sitting singly, takes all exa- 
minations in his closet, might have been required, 
under the requisite limitations and exceptions, to 
take them in open court. Few things would have 
been more easy, but nothing more radical, than 
such a change. 
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In «o far as (without projudicc to the in- 
terest of the community in p^eneral, in respect 
of the direct ends of justice and of that sense 
of security which depends upon tlie persua- 
sion entertained of their being faithfully pur- 
sued) any such suffering can be prevented 
from taking place, the general happiness of 
the community will (it is evident) receive 
proportionable increase. 

Vexation, whether to individuals or to the 
public, is brought to view under the head of 
Exclusion,* as a ground on which the door 
may sometimes with propriety be shut against 
evidence.- But if in any case, without pre- 
ponderant inconvenience, the door of justice 
maybe shut ag.ainst the evidence itself, with 
much less inconvenience may it in that same 
case be shut against this or that individual, 
or against the public at large, in quality of 
co-auditors of the evidence. 

By means of tliis temperament, the direct 
ends of justice may be fulfilled, in many in- 
stances in which othcrwl<se it might have 
been necessary to make a complete sacrifice 
of them to the collateral ends. The light of 
evidence, instead of being extinguished alto- 
gether, may be set to shine under a bushel — 
under a bushel, and nevertheless, though in 
so confined a situation, fulfil its office. 

Of these consideiations, if just, the fol- 
lowing is the use which (it should seem) 
might be made in practice : — 

In cases in which punishment, for the be- 
nefit of the public, and for the sake of ex- 
ample, is out of the question, the subject of 
the contest being some matter of private 
light ; — supposing it sufficiently established 
that either party was desiious of substituting 
the private to the public mode, and the other 
not averse to it, it might, generally speak- 
ing, be of use, that (unless for special cause 
to be assigned by himself) the judge should, 
on the petition of either party, substitute to 
the ordinary or public, the private mode.f 

By a regulation to this effect, no small part 
of the vexation incident to litigation might 
be saved : a species of vexation teeming with 
a degree of suffering frequently exceeding in 

* Book IX. Exclusion; Part II. Proper. 

*f* The proper mode of limitation seems not 
unobvious ; particular individuals on both sides 
to stand excluded, with or without consent, by 
authority of the judge. Under the same autho- 
rity, persons admissible on each side, to be settled 
(either individuallv, or only as to number) by 
blank tickets of admission delivered to the re- 
spective parties. 

The principal and only constant use of publi- 
city is reduciole to the setting as a watch over 
the conduct of the judge, such persons as, in case 
of misconduct on his part, may naturally be ex- . 
pected not to be backward in proclaiming it. The 
inspecting eyes of a few persons thus selected, 
would be more steadily effectual than those of a 
promiscuous multitude. 


its amount that which is produced by the 
expense, even under the vast increase which 
such part of the expense as is necessary and 
unavoidable receives from the amount of such 
part as is factitious and useless. 

Against an arrangement to this effect, three 
objections may be apt to present themselves ; 

1. One is, that, by intimidation, this or that 
one of the litigants maybe (as it were) com- 
pelled to join in the application ; or at any 
rate to forbear opposing it. 

2. Another is, that, in a case in which it 
would have been for his advantage that the 
proceeding should have been publie, he may 
by false or fallacious representations, have 
been deceived into the giving his consent to 
its being earried on in the private mode. 

3. A third is, that, in many instances in 
which the private mode is substituted (as 
above) to the public mode, the use of the 
tlieatre of justice in the character of a school 
of moral instruction will be done away. 

To the first and second objections it may 
be answered, that against the mischief thus 
apprehended, two remedies present them- 
selves : — 

One consists in the probity of the judge. 
If in Ids opinion the case is of the number 
of those in which publicity would have been 
more subservient to tlie purposes of justice 
than privacy; in this case, though the pos- 
sibility of letting in the public at large in tlio 
character of spectators is gone by, yet, by 
himself, or by some person under his direc- 
tion, minutes having been taken of what 
passed, — it will rest with him to take order 
for the publication of those minutes, laying 
the burthen of the expense on whichever 
shoulders seem best adapted for it. 

If, in the course taken by any party for 
the obtaining the consent of any other to the 
substitution of the private to the public mode, 
any sign of intimidation or fraud should be ob- 
served, it may rest with him to inflict more- 
over on the offending party whatever censure 
may. appear suitable to the case ; viz. by ex- 
pression of disapprobation, or by addition 
made to the expense of divulgation (as by 
adding to the number of copies to be printed 
at the offender’s expense,) &c. 

The punishment will then be anliogous to 
the offence ; and that in such a way as to 
give it its best chance of being efficacious. 
Good repute was the possession, to the value 
of which his seifsibility stands indicated and 
proved, by the sinister course which he took 
for the preservation of it : reputation is ac- 
cordingly the possession upon which the pu- 
nishment attaches, in such a way as to make 
a defalcation from it. 

The iOther remedy is one that may be left 
in the hands of the party himself. This re- 
medy consists in the liberty of printing and 
pubUshing the minutes at his own expense. 
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For the purpose of doing all that in this 
case seems proper or necessary to be done 
for the repression of such inconvenience as is 
liable to be produced by sucli publication, in 
cases in which the sulferiiig produced by it 
will be excessive, — the judge might be al- 
lowed to mark upon the minutes his disap- 
probation of any such publication : which note 
of censure, the party who persists notwith- 
standing in the design of publication, shall 
be under the obligation of including in it. 

Here, then, should publication be made not- 
withstanding, the effect of it will ))o to prefer 
as it were an appeal to the bar of the public, 
from the decision pronounced as to this point 
by the judge. In this way, between the judge 
and the litigant in question, a sort of silent 
litigation will take place, in f-he course of 
which the judge ^vill act (as it is de.sirable he 
should) with all that advantage which it is 
in the nature of his commanding situation to 
put into the hands of him who occupies it. 

To the third ohjcction, two answers pre- 
sent themselves : — 

One is, that, to whatever services the 
theatre of justice is capable; of being made to 
render to society in the character of a school 
of moral instruction, no determinate number 
of causes is necessary. When all arc defal- 
cated which the purpose hero in question 
requires to be delalcated, there seems no de- 
terminate ground for any such apprehension 
as that the remainder will not be sufficient 
for this collateral purpose. 

The other is, that forasmuch as, in every 
such case, it would be in tlie power of the 
parties (agreeing in the manner in <{ues1ion) 
to deprive the public of the use of the theatre 
of justice in the character in question, either 
by not commeiieing the suit, or by compro- 
mising it (in which case the public would 
also be deprived ot the use of it in that its 
principal character,) — any such inferior loss 
as (to preserve individuals from unnecessary 
vexation) the public may be subjected to in 
respect of this collateral and inferior use, 
seems the less to be regretted. 

In causes in which the peace and honour 
of families is concerned, so long as there is 
any hope of reconciliation, there cannot be 
any suffici^t objection to secrecy. 

Publicity in these cases (understand always 
if administered in the first instance) can have 
no better effect than that of pouring poison 
into whatever wounds have already been sus- 
tained.* 


• In the account given of the species of tribu- 
nals established in the Danish dominions under 
a name corresponding to that of Reconciliation 
Offices, secrecy is spoken of as a universally ex- 
tensive and inviolable law 
Reasons may be conceived, which, under an 
institution circumstanced as that was, might 
operate in justification of that universality, at the 
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Should the pacific endeavours of the judge 
have proved ineffectual — should reconciliation 
prove hopeless, hostility and suspicion still 
alive, and seeking every advantage, — then is 

— — ; 

I same time without lessening its incompetence in 
the cliaracter of a general principle in judicature. 

1. From the cognizance of that institution, the 
class of causes in which generally the demand 
for the princii)le of publicity is at its highest 
pitch (viz. penal causes) are exempted. 

2. It IS obvious, as already observed, how in- 
timate the connexion is between secrecy of pro- 
cedure and hope of reconciliation. 

3. The powers of that extraordinary tribunal 
do not extend to the ])ronounciiig a definitive de- 
cision, unless by consent of parties. Supposing, 
therefore, that, in the ordinary courts, the course 
of proceeding has more or less of the light of 
publicity to illuminate it,-- this light it rests with 
the party to take the full benefit of, if he please. 
The decision of the Reconciliation Court is pro- 
nounced : is he satisfied with it? publicity is 
of no use to him; is he dissatisfied? the ordi- 
nary courts are open to him : do they afford pu- 
blicity ? he has the benefit of it ; do they refuse 
it ? the secrecy of the procedure in the Reconci- 
liation Courts is at any rate no new imperfection 
in the system of judicature. 

4. At the commencement of the institution in 
question, it was natural tliat the persons to whom 
the management of it was intrusted should be 

f iersons at once possessing and deserving the 
lighcst share of public conHdence: stimulated, 
and at die same time confined within the pale of 
probity, by that enthusiasm, without which no 
considerable reforms can ever be so much as at- 
tempted. The demand for publicity in its most 
essential character, that of a chci?k to improbity, 
might, therefore, in these individual instances, 
be not altogether without reason, considered as 
superseded and rendered unnecessary. But a 
confidence of this sort, how well soever placed 
in those individual instances, might be very much 
misplaced, if, by being rendered perpetual, it 
were extended to an indefinite line of successors; 
of whom nothing could he known, except that to 
their case no such securities for zeal ana probity, 
as above described, would liave any application. 

5. Of this extraordinary system of tribunals, 

the object — the principal, if not only, object 

was the rescuing the people from the depredation 
which, in that country as well as in every other, 
has, under the auspices of the technical system, 
been the real object of the established course of 
procedure. The sensations excited in the breasts 
of the men of law of all descriptions (official and 
professional) attached to the regular tribunals, 
would of course be such as those with which a 
flock of half-starved wolves might be supposed 
to be tormented, when a flock of sheep has just 
been rescued by the shepherd from their fangs. 

In this state of things, any little errors into 
which the newly-established magistrates might 
chance to fall — any weaknesses which it might 
happen to them to betray — would of course be 
fastened upon with avidity, commented upon with 
mali^ity, painted in aggravated colours, and 
circulated with unweariea assiduity in all cir- 
cles from which defeat or obstruction to the new 
system could be hoped. Against such hostility, 
secrecy, if not a necessary or eligible, was at any 
rate a very natural, and at least excusable, Ac 
fence. 
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the time for either of the parties (though even 
then at his peril) to demand his pound of flesh, 
his right of tormenting his adversary, by drag- 
ging into daylight all those shades in his cha- 
racter, which (for the tranquillity or reputation 
of one or both parties, their families, and other 
connexions) had better liave remained in 
darkness. I say at his peril ; for if, upon the 
continuance and completion (that is, in part, 
if necessary, the repetition) of the investiga- 
tion in public, it slioiild appear that this sort 
of appeal had for its caussc tlie malignant sa- 
tisfaction of inflicting on tlie adversary this 
species of vexation, and that no real appre- 
hension of partiality or misconduct in any 
other shape bore any part of it, — tJicrc seems 
no reason why malicious vexation in this 
shape should go unpunished, any more than 
in any otl)er. The character, in which the 
vexation operates is that of an offence again■^t 
reputation — an offence of which the harul of 
the judge, as in case of conviction on a faKc 
accusation, has been made ‘tlie unwilling in- 
strument. 

Let but the right of appeal bo reserved — 
in that case, — though iu the court below 
publicity were ultimately and peremptorily 
refused by the judge, the only serious part, of 
the mischief against which [>11 felicity is par- 
ticularly calculated to operate as a secuiity, 
would be avoided. At the court of appeal, it 
is here assumed that, sooner or later, even in 
causes in which the demand for se(Tecy is the 
strongest, it is jn the power of the appellant 
(alway at his peril) to force puldicity. 

But such (it may be still ol)sorvcd) is 
sometimes the force of malice, that, notwith- 
standing any punishment that can be tlius 
denounced, one of the parties, for the plea- 
sure of injuring the reputation of the other 
— of perpetrating the mischief, whatever it 
be, to which the family or any part of it is 
exposed, — will persevere to the last in the 
demand of publicity. Possibly ; since men 
are every now and then to be found, who, 
for the pleasure of depriving an adversary of 
life, are content to risk their own. Against 
defamation, when practised in any of the or- 
dinary ways — by word of mouth, by writing, 
or in print — the punishments appointed for 
that offence are not always effectual. True : 
but that is no more than may be said of every 
other sort of offence, and every other sort of 
punishment : and after all, the worst mis- 
chief arising from publicity is always a li- 
mited one ; whereas the mischief attached to 
inviolable secrecy in judicature is altogether 
boundless. Whatever may be the punishment 
annexed to defamation when committed in 
any of the ordinary ways, and whatever in 
these cases may be its degree of efficacy, a 
much superior degree of efficacy may be ex- 
pected from it where it has for its object 
defamation committed or attemptexl to be 


committed in this extraordinary way. In 
the former case, the passion finds nothing to 
oppose it : in the latter case, it finds itself 
opposed by whatever cun he done, either in 
the way of advice or examination, by the 
authority of the judge. Finding security 
(security purely pecimiury, constituted by the 
apprehension of the loss of a fixed sum of 
money) is the remedy iu common use against 
known or appreliciuh'd malice : and among 
tlie instances in which it is employed, how 
small is the proportion of those in which it 
fails of answering its intended purpose 1 

Purpose 6. Regard to deceiu'y. 

Among the cases in which the demand for 
secrecy is created by a regard to the peace 
and honour of individuals and families, those 
in which the injury has its root in the sexual 
appetite, claim the like attention by this ad- 
ditional title. 

If on this score it be proper that exclii- 
siou from the right of attendance should ho 
}nonouucod upon any description of persons 
by the authority of the legislator and the 
judge, the classes it would fall upon would 
naturally he the female sex iu general, and, 
in both sexes, minors below a certain age ; 
more especially in the case of any of those 
irregularities of tlie sexual appetite, in which 
the error regards the spi'cies or the sex. 

On a siilject of this sort, reason stands so 
little chance of being regarded, that reason- 
ing would lie but ill bestowed. The to[)ic 
being thus brought to view, discussion and 
d(‘cision may be abandoned to those in whose 
eyes all the others might comparatively ap- 
pear of small importance. 

Minors being under power, it will rest 
with parents and guardians to keep them 
out of such scenes, or of any other such 
scenes by \i liich their morals may be put in 
jeopardy. Answer per contra : It is easier 
for the judge to guard the entrance into 
court, than for a parent or guardian to guard 
all the roads that lead to it. 

How shall age be tried for this purpose ? 
An attempt to try age by view produced the 
insurrection under Wat Tyler and Jack Straw. 
A discretionary power of exclusion on this 
ground to he exercised on view (view of the 
countenance without ulterior scrutiny,) shall 
it he lodged in the hands of the judge ? 

In England, the resort of persons of the 
female sex to scenes so little suited to fe- 
male delicacy, hi^s been a frequent subject of 
animadversion. Exclusion in this case (sup- 
posing it worth while) could no otherwise he 
effected than by the authority of the judge. 
The subject, however, can scarcely present 
itself as of light importance to the sort of 
reformers who of late years have busied them- 
selves so much about print-shops, and who, 
when they have excluded loose characters 
from tliis or that house or garden, conceive 
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themselves to have extinguished looseness j 
like those politicians who, when without in- 
creasing capital they have increased the num- 
ber of places capable of being traded with, 
conceive themselves to have increased trade. 

Suppose courts of justice as well as print- 
shops sufficiently fenced, what is to be done 
with bathing places ? amongst others, with the 
sea coast and the shores of rivers ?* 

Purpose 7. Preservation of state secrets 
from disclosure. 

To give the question a body, and that the 
discussion may be somewhat more useful than 
a mutual beating of the air in the dark, let us 
frame a feigned case out of a real one. On 
the occasion of the peace that ensued in 1806 
between France and Austria after the battle 
of Austerlitz, and the change that took place 
soon afterwards in the British administra- 
tion, parliament received from the departing 
ministry a communication of the negotiations 
that had preceded the rupture terminated by 
that peace. The communication thus made, 
was charged with imprudence : the military 
weakness of your late unfortunate allies, the 
weakness of their councils, the intellectual 
weakness of the persons by whom those 
councils were conducted, the designs enter- 
tained in your favour by other powers who 

* When a person of the female sex has re- 
ceived an insult of a nature offensive to decency 
(especially if to youth and virginity refined ha- 
bits of life be added,) it is no small aggravation 
of the injury to be obliged, on pain of seeing the 
author triumph in impunity, to come forward, 
as in England, and give a description of it, in 
the face of a mixed and formidable comnany of 
starers, many of them adversaries. F emales have 
been seen to faint under such trials. The endea- 
vour on the part of lovers and male relations to 
supply in this respect the deficiencies of law. is 
among the causes that give birth to duels. Wnen 
death ensues, then comes the judge, who, in the 
case of this species of misery, taugnt by his books 
to regard the difference between consent and non- 
consent as of no importance, urges the jury to 
consign the defender of a sister or a daughter’s 
honour, to the fate allotted to midnight assassins 
and incendiaries. 

When the injury is greater, as in case of rape, 
the trial* of the injured is less severe. By the 
horror of the crime, and the idea of the punish- 
ment, lighter thoughts are to a certain degree 
subdued in the bosoms of the audience : while 
the like sentiments, acting as a stimulus on the 
mind of the injured sufferer, support her spirits 
under the conflict. c 

When life the life of the defendant — - is at 

stake, any additional danger that might be looked 
upon as attendant upon a mode of examination 
comparatively secret, might appear to some too 
high a price to pay for the preservation of female 
delicacy. Place that catastrophe out of the ques- 
tion, the proportion between inconvenience and 
inconvenience will show itself in a point of view 
materially different ; the suffering or the injgred, 
peater— the danger to the supposed iryurer^ of 
less magnitude* 


were in a way to become your allies ; — all 
these (it was said) you have betrayed : such 
is the imprudence ; and what is the probable 
consequence? That on future contingent 
occasions, powers who otherwise might have 
become your allies, will shrink from your al- 
liance, deterred by the apprehension of the 
like imprudence. 

Such was the imputation : as to the justice 
or injustice of it, it is altogether foreign to 
the present purpose. To adapt the case to 
the present purpose : — suppose that the con- 
duct of the British administration, antece- 
dently to that disaster, had been made the 
subject of a charge of corruption ; and sup- 
pose that, for the pronouncing a judicial de- 
cision upon that charge, it would have been 
necessary that the communication spontane- 
ously made as above should have been pro- 
duced in the character of evidence ; and, for 
the argument’s sake, suppose it sufficiently 
established, that, from the unrestricted pub- 
licity of that cvivlence, the inconveniences 
above spoken of would hhvc ensued ; and that 
the weight of those circumstances would have 
been preponderant over any advantage that 
could have been produced by the punishment 
of the persons participating in that crime. 

Here, then, would have been two great evils, 
one of which, under the system of inflexible 
publicity, must necessarily have been submit- 
ted to : on the one hand, impunity and conse- 
quent encouragement to a public crime of the 
most dangerous description ; onJ;he other hand, 
offence given to foreign powers, and the coun- 
try eventually deprived of assistance which 
might be necessary to its preservation. 

By a considerate relaxation of a system, 
which, inestimably beneficial as it has been 
in its general tendency, was introduced with- 
out consideration, and has been pursued in 
the same manner, both these evils might in 
the supposed case in question be avoided. 

To give a detailed plan for this ideal pur- 
pose would occupy more space than could be 
spared. But, as to leading principles, prece- 
dents not inadequate to the purpose might 
be found without straying out of the field 
of English practice. The privacy of secret 
committees, though as yet confined to pre- 
paratory inquiry, might on an emergency of 
this sort be extended to definitive judica- 
ture : the mode in which, in equity procedure, 
the examining judges are appointed by the 
parties — appointed out of a body of men to a 
certain degree select, — and (to come nearer 
the mark) the mode in which two of the 
fifteen judges are chosen in the House of 
Commons for the trial of election causes, — . 
would afford a more promising security for 
impartiality than could he afforded by any 
committee chosen (though it were in the way 
of ballot) in either House. 
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§ 4 . Precautions to he observed in the appli- 
' cation of the principle of privacy. 

Whatever be the restriction applied to the 
principle of absolute publicity, care must be 
taken that the mischief resulting from the 
restriction be not preponderant over the ad- 
vantage; that the advantage, consisting in 
the avoidance of vexation (the inconvenience 
opposite to the collateral ends of justice,) be 
not outweighed by any considerable abate- 
ment of the security necessary with reference 
to the direct ends, or rather to all the ends, 
of justice. 

The following are a few precautions, by the 
observance of which, whatever advantage de- 
pending on the relaxation of the principle of 
publicity be pursued, the more important se- 
curity afforded by tlie general obbcrvance of 
that principle may (it should seem) be main- 
tained, either altogether luidiminisbed, or 
without any dimimilioii worth regarding; — 
. In no case should tUc concealment be 
foreknown to be pi'ri)c(ual and indelinite. 
For to admit of any such ca'^c, would be to 
confer on the judge under whose direction 
the evidence were to be collected, and the 
inquiry in other respects carried on, a power 
completely arbitrary , since, in relation to 
the business in question, let bis ♦•ondnet be 
ever so flagitious and indefensible, by the sup- 
position he is, by means of the concealment 
in question, completely protected from every 
unpleasant consequence ; protected not only 
against punishiticiit — legal puni'<bmont, but 
against shame. 

At all events, in the bands of every party 
interested must be lodged (to be exercised 
on some terms or other,) in the first place, 
the power of establishing each act, each 
\Vord, by propei memorials ; in the next 
place, the power of eveiituaU> bringing those 
memorials to light. If, in the case of a secret 
scrutiny, the examination be performed 
voce, questions and answers both slmuld be 
minuted ipsissimis verbi^i^ and the authenti- 
city of the minutes established in the strictest 
and most satisfactory mode. 

2. In no case let the privacy extend be- 
yond the purpose : let no degree of privacy 
be produced (if one may so say) in waste. 
For every restriction put upon publicity, in 
tendency at least (whether in actual effect or 
not) infringes upon the habit, and weakens 
the sense of responsibility on the part of the 
judge. 

3. Care in particular should be taken not 
to have two different sets of tribunals ; one 
of them reserved for secret causes. The tri- 
bunals reserved for secret causes will be so 
many seats of despotism ; more especially if 
composed of judges who never judge but in 
secret. Under a judge trained up (as it were) 
firom infancy to act under the controul of the 
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public eye, secrecy in this or that particular 
cause will be comparatively exempt from dan- 
ger : the sense of responsibility, the habit of 
salutary self-restraint, formed under the dis- 
cipline of the public school, will not be sud- 
denly thrown off in the closet. 

4. Instead of secret courts, of which there 
should not anywhere be a single one, let 
there be to every court a private chamber or 
withdrawing room : behind the bench, a door 
opening into a small apartment, into which 
the judge, calling to him the persons requi- 
site, may withdraw one minute, and return 
the next, the audience in the court remaining 
undisplaced.* 

In this way, just so much of the inquiry is 
kept secret as the purpose requires to be kept 
secret, and no more. In one and the same 
cause, the intfrrogation of one deponent may 
be performed in secret, that of another in 
public: oven of the same deponent, one part 
of the examination may be performed in the 
one mode, another in the other mode. 

§5. t.V/sc.v particulurhj unmeet for privacy. 

In ca<es of a non-criminal nature, between 
individual and individual, — so long as the 
faculty of attendance tor himself and a suffi- 
cient number of his nominees is secured to 
each person having a distinct interest in the 
cause, the privacy can be attended with no 
other inconvenience except the loss of the 
casual security afforded for the corre'etness 
and completeness of the evidence, by the 
chance of ulterior witnesses, as above ex- 
plained (a chance which will only apply to 
here and there a particular rase,) and the in- 
fringement made in the habit of responsibility 
on the part of the judge. 

In the case of offences of a criminal nature, 
— and in particular tliosc in the punishment 
of which the inenihors of the governmentf 
or the public at large J have an interest, — 
privacy is far horn being equally exempt from 
danger. 

I’hc inlerest which the public at large have 
in the conformity of the procedure to the 
several ends of justice, added to the general 


* In this way, no such affront would be put^ 
upon the public as is habitually, and (though 
naturally enough) not necessarily, put upon it, 
in the two liouses of the British'parliament, by 
the operation of clearing the house. 

d* E. g. endeavours to overturn the govern- 
ment; eiideavoui^ to excite resistance to. the 
government; endeavours to injure the reputation ■ 
of the governing body, or this or that particular 
member of it; actions against any member of tk 
governing body for abuse of the powers or func- 
tions attached to his station ; election causes; suits 
relative to the right of occupying this or that 
public station. 

Predatory offences, — theft, highway robbery, 
housihreaking; rape; incendiansm; homicide^ 
in some cases. 

A a 
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reasons that plead in {kvour of publicity (as 
above)) seem sufficient to establish the rule of 
unrestrained publicity in the character of the 
general rule. What remains to be considered 
is, whether, among the above-mentioned 
reasons in favour of privacy, there be any 
which in a case of this class can constitute 
a sufficient ground for the establishment of 
an exception to that general rule. 

1. The judge witliout the concurrence of 
either party — the judge alone, could not pre- 
sent so much as a colourable reason for any 
mode or degree of privacy. 

2, Nor yet the judge and the prosecutor 

together. In other words, it would not be 
eligible that the judge, at the instance of the 
prosecutor alone, should, for any cause, \vith- 
draw the procedure from the cognizance of 
the public at large. * 

Whatsoever be the form of government — 
monarchical, aristocratical, dernocratical, or 
mixed — the sort of dependence or connexion 
which can scarcely fail of vsubsisling as be- 
tween the judge and the members of the ad- 
ministration, is such, that, to a person in the 
situation of defendant in any cause in which 
any member of that body (as such) has any 
personal interest, the eventual protection of 
the public eye is a security too important 
to be foregone : the vexation — the greatest 
vexation — that could befal the public func- 
tionary for want of tliat privacy which, in a 
case between individual and individual, might 
without preponderant danger be allowed, 
would be confined to the individual: but, in 
case of misdecision to the prejudice of the 
defendant, and undue punishment in conse- 
quence (besides that to the individual the 
affliction of the punishment in this case would 
be so much greater than that of the vexation 
on the other,) the alarm which a bare suspi- 
cion of such unjust punishment is calculated 
to excite, would, in respect of its extent, be 
an additional and more serious evil ; and al- 
though there were no other cause, the simple 
fact of a desire on the part of the prosecutor, 
and a consent on the part of the judge, to 
withdraw the procedure from the cognizance 
of the public eye, would of itself be a ground 
of alarm, neither unnatural nor unreasonable. 

* The minutes being in this case taken, and 
taken ipsissimis verbis^ — if, when the proof 
had been closed, the minutes were to be read 
in the presence of the defendant and of the 
open committee of the public — if, in answer 
to appropriate questions, the defendant were 
then, in the presence of the public, to recog- 
nise the correctness of the statement, — the 
security thus afforded to him against misre- 
presentation, would (it might be supposed) 
be sufficient for the purpose. 

If» hovvever, throughout the wholfi of his 
examination, the defendant were to be alto- 
destitute of assistance and support 


(as in Roman procedure is actually the case,) 
no such security would be sufficient. Having 
no one to bear witness for him, intimidations 
of all kinds may, on the part of the judge, 
or on the part of the judge and prosecutor, 
be applied to him, and (if unsuccessful) dis- 
avowed. On the occasion of the public hear- 
ing (as above,) it may happen to him to come 
ready-inslructed — and by such irresistible au- 
thority — what to soy, and what not to say. 

Corrupt indeed must be the state of jus- 
tice, where such alnises are not at the worst 
extremely rare; but (t)e the abuse itself ever 
so rare) what in tbe midst of such darkness 
cannot reasonably b(' expected to be rare, is 
the apprehension of it. 

What if, no such abuse lieing really prac- 
tised, the defendant, teinernriously,or through 
mala fides, sliould set up a false complaint of 
it ? If indeed he is prudent, and at the same 
time not without hope of what is called mercy 
(absolute or comparative,) he certainly will 
not puisne a cours^e at once so injurious and 
so offensive. But, that hope of mercy should 
be altogether wanting, cannot, in a case of 
this class, be an unfrequent occurrence : nor 
yet, where ri'venge can promise itself an im- 
mediale grati heat ion, is any such imprudence 
out of nature. 

Under every government, cases will occur, 
in which (not to speak of pretences) there 
may be jiisst grounds for wishing that the evi- 
dence may be, more or less of it, kept secret. 
Suppose, for example, the occasion of the 
supposed offeiU'c to be a tramnetion, the dis- 
(‘losure of which would betray the military 
piojects or the military w^eakness of the 
state ; or a transaction, exposing to obloquy 
the conduct of some foreign state. Be the 
mischief of publicity preponderant or not, 
few indeed w'ill be the poliiical states (none, 
perhaps, but the English and the Anglo-Ame- 
rican) in which the members of the admini- 
stration, whose conduct might by the disclosure 
be exposed to censure, would have self-denial 
sufficient to forbear availing themselves of 
the plea for withdrawing it from the scrutiny 
of the public e}e. 

In a case of this kind, a sort of middle course 
might be observed. In the class of profes- 
sional lawyers, there can never be wanting, 
in every country, men of reputation, adequate 
to be trusted with such secrets, if bound to 
secrecy by an oath, or other the most solemn 
engagement in use. Out of a list formed for 
this purpose, but formed at a period anterior 
to that in which the individual cause could 
have come into contemplation, let the defend- 
ant, in such case, have the liberty of choice. 
The professional assistant thus chosen, with- 
out being near enough to prompt the defen- 
dant in his answers, might be present to the 
purpose of witnessing any impropriety of con-, 
duct (supposing it to take place) on the p»|rt' 
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of the judge, and by that means to serve as 
a security against its taking place, and to at- 
test its not having taken place. 

What if the defendant should be too poor 
to pay, on the occasion, the price of profes- 
sional assistance ? He must, on this ns on 
other occasions, obtain it through charity, or 
remain destitute of it. But in a ca<^e of this 
sort, which is always a case of extensive ex- 
pectation and interest, charity for this pur- 
pose can scarcely fail of being at hand, either 
on the part of sellers, or on the part of pur- 
chasers. 

3. Nor yet would it be conducive to the 
ends of justice, that in a case of this descrip- 
tion it should rest with the judge to with- 
draw the procedure from the cognizance of 
the public at large, at the instance of a de- 
fendant ; to withdraw it, at any rate but so 
that, the prosecutor (if there be one) be pre- 
sent on each examination, with at least one 
professional assistant, by ^ay of witness, at 
Ids choice. Without this check (supposing, 
on the part of thejiufge, any undue partiality 
in favour of the defendant’s side) matters 
might easily be so arranged as that the ac- 
quittal of the defendant, though guilty, miglit 
be the result; and this without being pro- 
ductive of any of that disrepute which would 
naturally attach upon the conduct of the judge 
who should give impunity to a malefactor 
whose guilt was written in legible characters 
upon the face of the evidence. 

The objectiow to the privacy extends not, 
however, beyond the case in which, in con- 
sideration of the interest w hich the public at 
large has in the suppression of the offence, 
the judge stands interdicted from remitting 
the punishment attached to it. For wherever 
the power of remission obtains, the worst that 
can happen from the privacy is the exercise 
of that same power — the exercise of it in an 
indirect way, instead of a direct one. 

4. Nor yet, in the class of cases in question, 
would it be eligible that flic mode of privacy 
in question *should take place, although it 
were even at the joint solicitation of both 
parties (or say all [)arties,) as well as wuth 
the cbnsent of the judge. 

The reason is, that here (as before) there 
is a party interested (viz. the public at large) 
wh^se interest might, by means of the pri- 
vacy in question, and a sort of conspiracy, 
more or less explicit, between the other per- 
sons concerned (the judge included) be made 
a sacrifice. Here (as before) if the case be 
of the number of those in which, by the con- 
currence of those Several parties (or, much 
more, if by any two or one of them) the pu- 
nishment incurred or supposed to be incurred 
by the defendant may avowedly be remitted, 
the objection against privacy extends not to 
case. 

So pubjication in the scriptural mode were 
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kept open, privacy, as against publicity in 
the vivd voce mode (it might seem,) might be 
maintained without inconvenience; at any 
rate, if ultimate decision and execution were 
not admitted till the public had had time 
sufficient for taking cognizance of the com- 
munication made to it. 

Several causes, however, concur in pre- 
venting the latter of these securities from be- 
ing an equivalent to both together. 

In the first place, it is not the whole of the 
evidence that is capable of being expressed 
by writing. Deportment (an article consti- 
tuting a considerable branch of circumstantial 
evidence, and itself distinguishable into a con- 
siderable number of varieties) is an article 
not communicable but in a very imperfect 
manner, to aii^ that arc not at once auditors 
and spectators. 

In the next place, the discourse published 
under the name of the depositions delivered 
vivd voce on the occasion in question, — is it 
really, in tenor or in purport, the very evi- 
dence — neitlicr more nor less than what on 
that time or occasion, was actually delivered ? 
For the completeness, as w'ell as correctness, 
of the evidence, the presence of an unre- 
htricted assemblage of bystanders affords a 
security which on some occasions may be 
absolutely necessary to the prevention of mis- 
conduct on the part of the judge (misconduct, 
the fruit of which may })e the violation of all 
the ends of justice) — a security, of which, 
in some cases, privacy, as against publicity 
in the vivd voce mode, may be absolutely de- 
structive. 

In the third place (the evidence being, or 
not being, represented as it was actually de- 
livered) — that which was delivered under 
the degree of privacy in question, — is it ex- 
actly the same as would have been delivered 
had the conduct of the judge been carried on 
under the controul of the public eye, in a 
state of unrestricted publicity ? 

The advantages of publicity, — whether 
considered in themselves, or in eompariaon 
with the advantages of secrecy (i. e. with the 
disadvantages of publicity) in the several 
cases in which the demand for secrecy pre- 
sents itself, — will be apt to appear different, 
according to the state of the constitutional 
branch of law in the country in question — ac- 
cording as the degree of influence possessed 
by the body of t^e people is more or less con- 
siderable. Under the republican institutiona 
of British America (for example) it is evi- 
dent that the value set upon publicity should 
be at the highest pitch : nor, in this respect, 
should one expect to see British Europe in 
any considerable degree behind. 

Not ttfat in respect of the real value of pub- 
licity in this character of a security for good 
judicAure, there is any very distinct and as- 
signable difference. But in monarchies, the 



m 

difficulty (if there be any) will naturally be 
to prevail on the government to give to the 
application of the principle of publicity, the 
extent which abstract utility would require. 
Under a mixed constitution like the British, 
or a republican constitution like the Anglo- 
American, the difficulty would be to prevail 
on the people to view with complacency any 
such extent given to the principle of privacy 
as the dictates of abstract utility might be 
thought to require. 

The class’ of causes in which, under a con- 
stitution more or loss popular, it is more 
particularly material that the principle of 
publicity should be maintained, are such as 
may be termed constitutional causes — causes 
in which the government of the country may 
naturally be expected to takc^ more parti- 
cular interest, and in which (if in any) the 
sinister influence of government (that is of 
the other members of government) might 
be apprehended as likely to act with effect 
in the character of a sinister influence upon 
the probity of the judge. Such, for example, 
are — 

1. In penali, Prosecutions for endeavours 
to subvert the government. 

2. Prosecutions for endeavours to excite 
resistance to the power of government on 
this or that particular occasion. 

3. Prosecutions for endeavours to injure 
the reputation of the public functionaries of 
the higher orders. 

4. Actions by individuals against the public 
functionaries, especially of the higher orders, 
for abuse of power or influence. 

5. In non-penali, Election causes : suits in 
which the right to the possession of this or 
that public office is the subject-matter in 
dispute. 

Of all these sorts of causes (wbicli, how- 
ever, are given but as examples,) there is 
not any one that comes within any of the 
classes marked out for secrecy. Thus far, 
therefore, the advocate of a popular consti- 
tution need find no objection to the applica- 
tion of the principle of publicity. 

Even under the most absolute monarchy, 
in a copstitutional cause (as above doscribed) 
it will not often happen to the sovereign to 
wisn to *see injustice done ; it can never 
happen to him to be content to be regarded 
as harbouring such a wish. 

In all cases, therefore, except such in which 
he is seriously anxious thaf^ injustice should 
be none, he might at least suffer the evidence 
to oe collected in public, without prejudice 
to ms wishes. 

But the arguments ? — the arguments of 
advocates in favour of the prisoner, — might 
; it not happen toihem to be delivered in too 
pOl^uiar a tone, especially where a question 
‘of came to be discussed ? In pursuit of 
I^O^I^akonal celebrity and the praise of elo- 
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quence, might it not be a natural endeavour 
on the part o^the advocate to raise tne spirit 
of the people, and point their passions against 
the existing order of things ? Supposing this 
inconvenience a preponderant one, the bar of 
secrecy might he applied to these effusions 
of rhetoric, leaving the evidence to be col- 
lected in public notwithstanding. 

English jurisprudence, supposing it on this 
ground to rest upon any rational principle, 
goes much farther in this track. In penal 
causes of the rank of felonies (high treason 
only excepted, and that by statute,) it im- 
poses absolute bilcncc upon the defendant’s 
advocate, so far as the question of fact is on 
the carpet. So jealous were the founders 
of the system, of the power of professional 
rhetoric over the affections of their favourite 
class of judges — so jealous (always sup- 
posing them to have consulted reason on the 
subject, which very likely they never did) — 
that by putting a gag into the mouths of the 
advocates, they determined to give the same 
sort of security to theirejudges that Uly^es, 
when amongst the Syrens, gave to his TOin- 
panions — by putting wax into their ears. 

If there were no other option than be- 
tween publicity in all eases and secrecy in 
all cases, there can be no doubt in favour of 
which side it oiiglit to declare itself. It is 
only in here and there a particular case, that 
secrecy is of any use — that publicity is liable 
to be productive of any inconvenience. The 
inconvenience, where it does happen, confines 
itself to a few individuals, and that in a few 
sorts of caiis(‘s : the evil attached to secret 
judicature strikes against the whole body of 
the community — deprives the public of an 
indispensable security for good judicature — 
runs counter to all tlie ends of justice. 

§ 6. Errors of Roman and English law in 
respect to publicity and piivacy. 

Such (as fiir as it can be rei)resented by 
rough outline) is the course which, as be- 
tween publicity and privacy, seems, at the 
present advanced stale of society, to be na- 
turally suggested by a solicitous and atten- 
tive regard to the ends of justice. 

Such, or not very different from it, would 
have been the course [)iirsued in the civilized 
states of Phi rope, and in England in particu- 
lar, if, being devised and put together at any 
such advanced stage in the career of civiliza- 
tion, they bad had for their authors men who 
liad proposed to themselves the ends of jus- 
tice as the main object by which their la- 
bours were to be guided, and towards which 
they were to he directed. 

At tftie time when the system of procedure 
had arrived at such a «tage as to have tak^n' 
a form and character of which it could 
not, ^vithout an extensive and sudden change 
of lights and views and interests, be dives^d; 
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unhappUy, both tbo two elements of aptitude, 
the two requisites to the pursuit of the right 
path as above sketched out (viz. probity and 
wisdom,) were, on the part of those in whose 
hands the power was lodged, everywhere 
wanting. 

Ill every country, the fashioning of the 
main body of the laws, and with it, of its ne- 
cessary appendage the system of procedure, 
was in the hands of men who, from the blind- 
ness which had place as well below them as 
aWe them, derived the faculty of taking for 
the main object of their exertions and ar- 
rangements their own personal, separate, and 
sinister interest : — the interest of the public, 
of the community in general, and thence the 
ends of justice, being either in no degree at 
all, or at best in a very subordinate and in- 
ferior degree, the objects of their regard. 

For the pursuit of those sinister ends, 
-everywhere the stock of wisdom existing on 
the part of this class of iwen was abundantly 
sufficient : while, few- the pursuing of the se- 
veral ends of justice on every occaMon by the 
most direct and proper course, even had the 
suggestions of probity been listened to, the 
stock of wisdom could not but (as we go 
farther and farther back in the track of his- 
tory, cutting off thereby more and more of 
the now-accuinulatcd stock of experience) 
have been proportionably deficient. 

Two opposite systems, the English and the 
Roman — both of them harsh, unreflecting 
and unbending— both of them running to ex- 
tremes, blindly pursuing a general piinciple 
to the neglect or contempt of all recjuisite 
exceptions — divided between them, in Eng- 
land itself, the field of power ; while, upon 
the continent of Europe, the principle of pri- 
vacy, pushed to the pilch of absolute secrecy, 
covered the whole expanse. 

In the Roman procedure, as exemplified on 
the continent, the whole business of examina- 
tion is performed in secrctojudicis : in a place 
which, whether actually the private closet of 
the judge or not, is at any rate equally inac- 
cessible to the public at large. Screened by 
this means almost entirely from tlie force of 
the moral sanction, from the tutelary inspec- 
tion of the public eye, — improbity and (what 
is still more common) indolence and indiffer- 
ence, may accomplish their ends with com- 
paratively little risk. The court above (for, 
under the Roman law, the check of appeal, 
being the only one, is almost uniformly ap- 
plied) — the court above, were they to disco- 
ver any marks of improbity apparent to their 
eyes, would naturally prevent it from taking 
effect. But under the system of privacy, it 
is only from the information given them by 
the inferior judges themselves, that the su- 
perior judges obtain what information ^ey 
'acquire concerning what is done by tfflfee 
inferior judges. In case of mere indolence. 


impropriety of conduct may rise to such a 
degree as Uo be continually giving birth to 
wrong decision, and frustrating the purposes 
of justice, without betrayingitself by any such 
indications as would necessarily find their way 
to the eye of the court above. And in case of 
improbity, or prepossession, — if the seducing 
motive or prejudice were either imbibed by 
the inferior j udges from the superior, or shared 
with them in any other way, a check which 
at best (as we have seen) is-but inadequate, 
would by that means be reduced to nothing. 

Happily for England, that one of the two 
rival principles to which good fortune rather 
than wisdom had given the ascendant, was 
the principle of publicity. At first, the small 
body of men who in each district, under the 
name of freeliolders, lorded it over a larger 
body of slaves and other humble dependents, 
then, by degrees, a sort of select committee 
of that body, — gained or preserved, together 
with the right of access and the duty of at- 
tendance, a sort of influence which (by the 
favour of fortune) operated as a check upon 
the king’s completely dependent creaftures, 
who in this department of goverment operated 
as instruments of his will under the name of 
judges. 

Cut of the attendance of every such tribe 
of assessors — whether the promiscuous body 
of freeholders, or the committee^ of twelve 
under the name of jurors — publicity (and 
that in a degree unrestrained by any bounds 
but such as in this or that place came to be 
applied by casual and local and accidental 
circumstances) became a natural, and, as good 
fortune would have it, at length an insepa- 
rable, concomitant. 

In English judicature, therefore, the prin- 
ciple of publicity predominates over the prin- 
ciple of secrecy ; and it is to this predominance, 
added to two or three other very simple prin- 
ciples, and not the less salutary for being sim- 
ple,* that, taken in the aggregate, the system 
of procedure is indebted for its being perhaps 
the least bad extant, instead of being among 
the worst. 

In English judicature, the genius of pub- 
licity predominates over its antagonist. In 
some parts of the system it is eftablished ; 
and in those parts, loud and universal and in- 
cessant arc the praises' of it. In other parts 
it is discarded : in those parts the princi];>le 
of secrecy is AvUtched over with a degree of 
attention and anxiety much beyond what Is 
manifested for the maintenance of publicity. 
Publicity is adored— secrecy cultivated ,; in 
despite of adages, in despite of consistency, 
God and Mammon are served in the same 
breatlv 

In common law, dl is light ; in equity law, 

•^uch as cross-examination and the use of 
juries, however inconsistently, scantily, redutt-* 
jjantly, and inappropriately applied. 
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.^11 is darkness. The %ht is admirable ; the 
' wkness no less admirable. Think not that 
the darkness, where darkness reigns, has any 
rational cause, or anything approaching to a 
rational cause. The circumstances presenting 
a demand for secrecy have above been brought 
to view scarce any of them have any appli- 
cation to any of the sorts of causes of which 
equity takes cognizance. At any rate, if a 
selection were made of the sorts of causes 
least apt to present a demand for secrecy, 
those of which equity takes cognizance might 
stand: first upon the list. “ I think ; therefore 
I exist,*' was the argument of Des Cartes : 
I exist ; therefore I have no need to think 
or be thought about, is the argument of juris- 
prudence. 

What are, and what are not, equity causes, 
I cannot (happily it is not here necessary) 
undertake to say : those by whom this ex- 
quisite sort of law is administered, do not 
themselves so much as profess to know. Two 
things, however, a man may venture to say, 
with some assurance : that there is not any 
sort of fact whatever inquired after in this 
extraol'dinary, this less trustworthy, this se- 
cret mode, that may not at any time be sent 
to be inquired after in the ordinary, tlie more 
trustworthy, the public mode, by virtue of 
what is called directing an issue : that, — in 
this division of cases, to which the capacity 
of being inquired after in the secret mode is 
confined, — the sorts of transactions in which 
the peace and honour of families are most 
liable to be wounded, those in which the laws 
of decency are most liable to be violated, and 
those in which pecuniary credit is most liable 
to be injured, are not comprised. 

The reason for this secrecy (for there is a 
reason for it) is altogether curious : it is, lest 
1fche evidence delivered on each side should be 
opposed by counter-evidence delivered on tlie 
other. 

And why not suffer the testimony to un- 
dergo this correction and completion ? Why 
not ? (for this reason has likewise its reason, 
its superior reason.) Why not ? For fear of 
perjury.*" Such is the reason for not suffering 

• Gilbert’s Forum Romanum [History and 
Practice of tike Court of Chancery 1758,1 p. 109 — 
** But if the supplemental bill be move d for after 
publication ” [viz. of the depositions taken in con- 
sequence of the original bill,] “ the court never 
{fives them leave to examine anything that was 
in issue in the former cause, by reason of the 
manifest danger of subornation of perjury, where 
they have a wght of the examination of the wit- 
nesses.” 

P. 117 — “ One of the judges of the court him- 
anciently examined, and therefore he might 
’Rmn the interrogations out of the articles as he 
: but the adverse party was to exhibit in- 
teireogationa for the judge to examine upon; be- 
matter upon which the defendant might 
tiyia^exainlne to invalidate, might not be within 
but m> copies of the interrogatories 


evidence to be opposed by counter-evidence. 
Had it been the express object of these sages 
to encourage perjury, few means better adapt«» 
ed to that purpose could have been devised. 


were to be given to the adverse party.” [AT. jSf. 
The above in the Roman Law.] 

P. 120 — “Afterwards,” [after expiration of 
rule to show cause why publication should not 
pass,] “ there could be no examination of wiN 
nesses, unless by the special direction of the 
judge, upon good cause shown, and an affidavit 
of the party, that he, or those employed by him, 
had not, nor would see the depositions of the 
witnesses, which were published, by reason of 
the manifest danger of perjury and subornation 
of witnesses, in case examinations should be al- 
lowed after publication. But after publication 
there might be editio instnmentorum, till the 
conclusion of the cause, because there was no 
danger of perjury, upon the proof of such noto- 
rious instruments.” — [Perjury and subornation 
they therefore regard as more probable than the 
honest need of counter-evidence or counter-inter- 
rogation. If this we^ right, this should be a bar 
to all trials.] ' 

P. 127 — “ The fair examination by commis- 
sioners is not to adjourn without necessity; be- 
cause tliat would be to harass the defendant by 
obliginghim to travel from place to place to cross- 

examine And this affair must be performed 

as far as possible u7io aciit, that there be as little 
opportunity as possible to divulge the depositions, 
that neither si(le may better the proof,” 

P. 131 — “ If due notice be given, one side 
proceeds and examines his witnesses; the other, 
if he does not examine, shall not have a new 
commission, unless affidavit beemade of some 
reasonable cause of bfs non-attendance, and that 
neither the party who did not examine, nor any 
for him, or by Iiis direction or knowledge, has 
seen, heard, or been inlornied of the depositions 
taken, or any part of them, nor willingly will 
see, &c. till he has examined, or till publication: 
this is, that the defendant may not have an oppor- 
tunity of knowing what has been proved for the 
plaintiff, and so be able to contest it.” 

P. 137 — “ If it shall appear to the court, by 
affidavit or certiffcate of the plaintiff’s, that the 
defendant’s commissioners attended during the 
whole time of the execution of the commission, 
and never exhibited any interrogatories, — in this 
case, the court will never grant the defendant 
another commission, and he must take it fof his 
pains; since he lay upon the watch and catch, 
only to see what the plainfiff proved, and then, 
at another commission, to exhibit interrogatories 
adapted to such matters and questions as might 
tend to overthrow all that he had done ; and he 
shall never be admitted to have this unfair ad- 
vantapqver his adversary ; for if he is admitted, 
after having knowledge of all that his adversary 
has proved, to exhibit interrogatories, he may 
easily conceive what intertrogatories to exhibit, 
and how to hit the bird in the eye.” 

P. 138 — “ And care must be taken (if a new 
commission is granted) that neither party add to 
or alter their interrogatories: they must examine 
upon the old interrogatories, which were exhi- 
bited at the former commission, and are not to 
add any new ones without special leave from the, 
couili; and they are to be ^settled by a mister, aiid 
are neveT done but in extraordinary cases.” 
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The notion that seems to be implied, and 
ill a manner assumed, in ibis arrangement, and 
the reasoning by which it is supported, is cu- 
rious enough. , It is, that there exists a sort 
of natural fund of evidence, upon which it is 
in every man’s power to draw for any quantity 
fot which he happens to have a demand : or 
else, that every man possesses a sort of manu- 
factory of evidence, in which it depends upon 
himself to manufacture at any time whatso- 
ever quantity of the article he has occasion 
for, for his own use. 

This unlimited fund of evidence — of what 
sort is it supposed to be ? — true and relevant 
evidence, or false evidence? If true and re- 
levant, wdiat advantage did the legislator pro- 
pose to justice from the suppression of it? If 
false evidence, what is there in this arrange- 
ment that can tend to discourage the manu- 
facture ? The party who, in consequence of 
what he has heard of the evidence (true or 
false) that has been prodiujed by his adversary, 
sets about the protUietion of false evidence, 
has therefore as well the will as the pow'er to 
manufacture false evidence — whatever false 
evidence suits his put pose. Wliat a suppo- 
sition 1 and where is it that anything can be 
found to countenance it ? 

Will it be denied that true evidence is 
rather more frequent, and more easy to ob- 
tain, than false evidence ? But if so, the 
evidence suppressed by the arrangement in 
question is more likely to be true than false. 

Is it, that e^denec is more likely to be lalse 
than true ? and being false, to l)e deeeptitious ? 
If this theory were correct, the practical in- 
ference would he, that the best course to 
take would be never to receive any evidence 
at all. 

In the criminal branch, the open inquiry is 
regularly preceded by a secret one.^ To what 
use the secrecy here ? Oh, it hud once a use, 
though the use is gone : — no matter, it is 
not the less admirable. 

P. 141 — “And since the very life and vitals of- 
almost every cause, and of every man’s ])ronerty, 
lies in keeping close, and secreting his evidence, 
till after the depositions are published, because 
after that there is an end of examining.” 

p. 144 — “Neither the examinations nor depo- 
sitions. which are taken by commission, can be 
puhlisned in any case whatsoever, till publication 
18 duly passed by rule in the office, or by motion 
or petition ; for it may he done either way.” 

P. 146 — “ And in this case the plaintiff or de- 
fendant (as the casefalls out) must make oath, and 
SO must bis clerk in court, or solicitor, ‘ that they 
have neither seen, heard, read, or been informed 
of any of the contents of the depositions taken 
in that cause; nor will they hear, see, read, or be 
informed of the same, till publication is duly 

S assed in the cause.’ Andupon such affidavit it 
I psual for the court to enlarp;e publication, and 
the party an opportunity to examine his 
ndtnesses.’* 

^ ♦ Grand jury. 


The use of the secrecy having for centuries 
been lost (lost without being missed by any- 
body,) the secrecy itself continues. What is 
the consequence ? In the seat of secrecy, 
what could not but be the consequence, — 
despotism : in another place, caprice, in this 
or that odd corner of the field of judicature, 
taking upon itself to coiitroul that despotism 
— caprice, acting without rule, and tolerated 
(though not always without grumbling) be- 
cause despotism jostled and counteracted by 
caprice, is better than despotism pure and 
simple. Would informations in any case be 
endurable, if, in that same case, grand juries 
w'cre not a source of impunity, an obstruction 
in the ivay of justice ? 

I'hc original purpose of this secrecy was, to 
avoid divulging to tlie defendant the evidence 
that might come to be produced against him 
in the definitive inquiry (called the trial) be- 
tore the petty jury. Not divulge it to him ? 
why not ? Lest, by absconding, he should 
elude the hands of justice. Observe, that at 
this period In* has already heard the evidence 
against him, defended himself against it as 
well ns he has been able, and is already in the 
hands of justice. 

Another case of secrecy at common law is 
that of the exainiiiatioii of a married woman, 
on the occasion of her joining with her hus- 
band in the alienation of a landed estate held 
by tliein in her right. This in itself has no- 
thing to do with judicature. But some cen- 
turies ago, the judges of one of the great 
courts of Westminster-Hall (the Common 
Pleas) having contrived to introduce them- 
selves into a share of that sort of business, 
which on the continent of Plurope is performed 
by notaries who are not attorneys, and in 
Britain by attorneys, — the ceremony thus 
described has been introduced accordingly 
into the list of the ceremonies performed by a 
judge. Whatsoever may have been the origin 
of it, the effect is innoxious (at least if the 
expense and vexation of personal attendance 
be laid out of the question,) and what was 
probably the object is laudable : the property 
originating with the wife, the object was to 
ascertain that her consent to the parting with 
it was free, not extorted by ill usage. 

The veil of secrecy is thrown over exami- 
nations and other inquiries, as carried on in 
the common-law courts, as well as in the 
equity courts, by the sort of subordinate judge 
called in most instances the Master — in the 
other instances, designated by some oth^ 
name which is regarded as synonymous.t 

The matters of fact inquired into by this 
sort of subordinate judge, are in general such 
as are^ regarded but as accidental with rela- 
tion to the principal matters on which the 

the equity side of the court of Exche- 
quer, the Dwuty Remembrancer ; in the Common 
[ Pleas, the Pro^onotary. 
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cause hinges, and which form the subject of 
the ultimate decision pronounced by the prin- 
cipal j udge or judges. 

The business of the examiner so denomi- 
nated.^ of the subordinate, who, sitting in 
the office called the examiner’s office, collects 
the personal evidence — is confined altoge- 
ther to that narrow function. By him the 
evidence is collected, but it belongs not to 
him to pronounce any decision grounded on 
it. Were he not to commit the testimony to 
writing, his operations would have neither 
object nor effect. 

Not so the Master. To pronounce decisions 
is the principal function of his office : another 
function, subservient to the former, is the 
making inquiry into the matters of fact on 
which these decisions are to be grounded. Of 
the testimony relative to these matters of fact, 
that he should commit to writing minutes of 
some sort or other (possibly and eventually 
for his justification, but at all times for the 
assistance of his own recollection) may na- 
turally, or rather must necessarily, be pre- 
sumed. In the present instance, however, 
everything of this sort is left to chance. For 
any general proposition expressive of the state 
of the law or the practice on this head, no 
sufficient warrant is to be found in any printed 
book of law. How should there ? Operations 
which are left throughout to be the sport of 
chance, how should they in any way form the 
subject of a rule ? 

A cause, on the occasion of which the tes- 
timony, after having been extracted and col- 
lected in the sunsliine of publicity, is carefully 
committed to writing by judges of the highest 
rank, may be to any degree destitute of im- 
portance. A decision adjudging to the plain- 
tiff, in the name of damage^, the sum of one 
shilling (a fraction of the value of one day’s 
labour of an ordinary labourer) is in every 
day’s experience : a decision adjudging to him 
no more than the forty-eighth part of that 
Sum, is not without example. 

A cause, on the occasion of which the tes- 
timony (after having been extracted and 
collected, in the darkness of a small sitting 
room, by judges of too low a rank to be 
spoken of under that respected name) is 
either committed or not committed to wri- 
ting, — and (if in any form) in a form more 
or less adequate or inadequate to the purpose, 
as indolence, caprice, or any^ other motive 
may have prescribed, — may be important to 
any the highest degree of importance — at 
least of pecuniary importance. 

In the case of the inquiry carried on as 
ibOve in the examiner’s office, secrecy (as 
already been mentioned) is an object 
Sm^essly avowed, and anxiously proVided 
a degree of strictness not much tess 
AXiMa than that which is observed on the oc- 
thoae spontaneous and confessional 


declarations which in some countries religion 
is considered as prescribing, the*door is avow- 
edly shut against the public at large — against 
every person besides the two necessary ac- 
tors in the forensic drama — the examiner and 
the examinee. 

In the case of the inquiry carried on be- 
fore a Master, no traces of any such anxiety* 
arc to be found anywhere in print ; no au- 
thoritative political bar, visible in that form, 
has been opposed to the entrance of miscel- 
laneous visitors. Bars of the physical class 
(such, for example, as brick walls) are, how- 
ever, not less efficacious ; and of these there 
is no want. The walls which bound a space 
in which not more than twenty persons can 
find standing room, are at least as peremptory 
a bar to the admission of three score, as any 
act that was ever printed in the statute book, 
or any proclamation that was ever inserted 
in the Gazette. 

An experiment I %lioiild not choose to make, 
is the attempt to gain admission into a mas- 
ter’s office, not being attorney, or advocate, 
or witness about to be examined in the cause. 
Courts of justice — English courts of justice 
(as any English lawyer will be ready to as- 
sure you) are always open : but an argument 
I should not choose to pay for, is an argument 
on the question, whether in this sense a mas- 
ter’s office is or is not a court of justice. , 

In ecclesiastical court procedure, again, as 
in equity procedure, all is darkness. Why ? — 
because in those courts of narr(9w jurisdiction 
the demand for secrecy is particularly urgent? 
Not for any such cause, most surely: that 
cause would be a rational one. It is because 
this smaller branch, as well as the larger, was 
imported ready-grown from the Roman world. 
In both instances, who were the importers? 
Men who, whatever was the cause, loved 
darkness better than light. 

Within the jurisdiction of these courts are 
included causes relative to adultery: and in 
these causes is not the peace and honour of 
families concerned ? Yes, surely, if in any. 
Here, then, at least (it may be added) is not 
the veil of secrecy well applied ? applied for- 
tunately at least, if not wisely ? Yes, verily, 
if it were applied to any effect. But is it? To 
the delivery of the evidence, the public is 
not admitted, because it would be against cus- 
tom and against principle. But the evidence, 
when delivered, is made public — as public as 
the press can make it. While concealed, it is 
not because concealment is favourable to de- 
cency : when made public, it is not because 
publicity is favourable to justice. When 
concealed, it is not because judges have re- 
gard to family peace, to female honour, or 
to decency ; but because judges, or those who 
act under judges, have a regard for trade. 
The secrets of the Arches are opened by the 
same key — the same Datent~kev-.,hv whirl* 
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tlje coari-s in Westminster and-^Guildhall are 
closed. 

There are moral obstacles, and there are 
physical ones— there are prohibitions, and 
there are stone walls : the walls are of ra- 
ther the firmer texture. In the highest cri- 
minal court, the King’s Bench, when the 
doors are not shut, the proceedings are said 
to be public : and when in a popular mood, 
magnificent are the eulogiums pronounced 
on the publicity by learned judges. When 
the doors ore not shut, the proceedings are 
said to be public : but within these doors, 
in what numbers it is possible for men to 
come, or (being come) to hear, is not worth 
thinking of. When the doors arc not shut, 
the proceedings arc said to be public: and 
so are they when the doors are shut, so long 
as it is in the power of money to open them. 
Would you know what becomes of the 
money ? Ask the door-keeper, or the Lord 
Chief Justice ; the door-keeper, who either 
keeps the money or j)ays it over ; the judge, 
who either gives the place or sells it. 

So much for that branch of [uiblicity which 
consists in the admission of spectators into 
the theatre of justice. Next, as to that 
which consists in the printed publication of 
the whole of the proceedings, including at 
any rate the evidence; — publication of the 
/ria/f as we say in English. In that part 
of the cause which is called the trial, is con- 
tained (witli scarce an accidental exception) 
as much of iti as is capable of exciting, on 
the part of a non-professional reader, the 
least particle of interest : all the rest of the 
proceedings being of a nature common to 
all causes of that class, and not contributing 
to add to the conception of the characteris- 
tic features of the individual cause. In this 
document are exhibited ; — I . The cause of 
action, as set forth in the declaration or in- 
dictment, according as the cause belongs to 
the non-penal or penal class; 2. The evi- 
dence, as contained in the questions put to 
the witnesses, whether by advocates, judge, 
or jurymen, and the answers given in conse- 
quence ; 3. The arguments of the advocates 
on both sides ; 4. The substance of the evi- 
dence as recapitulated by the judge, with any 
such observations as he thinks fit to make 
on it, for the instruction of the jury. 

In England, the faculty of printing and 
publishing the trial, as thus explained, is, in 
the instance of all causes at the hearing of 
which the public is permitted to be present, 
opfen to any person who may find himself 
disposed to exercise it. It is exercised as of- 
ten as (in the instance of a party concerned) 
the care of his reputation, or (in the instance 
of a bookseller or reporter) the prospect of 
- j^rofit, presents an adequate inducement — 
an incidqpt that frequently does happen, and 
may happen ip any case, for 'any assurance 


that any person interested in the eoncealment 
of improbity or negligence or imbecility could 
ever give himself to the contrary. In this Way, 
not only the parties to the cause are upon 
their trial before the bar of the public, but 
all the other actors in the drama ; witnesses, 
advocates, jurymen, and judges. 

The fixation of the evidence in this way^ 
by signs of an unevanescent and imperishable 
nature, affords (it is evident) to the correct- 
ness of the expression a much more permanent 
security than could be afforded by the mere 
publicity of the transaction — by the faculty 
afforded to the public at large of catching by 
the ear such a transient impression as that 
organ is capable of receiving. Expense apart, 
the thing to be desired would be, that such 
complete publication should take place in 
every case. In the bulk of cases,, the mag. 
nitude of the expense operates as a bar : but, 
by a happy coincidence, the more important 
the cause, the better the chance it possesses 
of obtaining this matchless security for pro- 
priety of conduct on the part of all persons 
in any way concerned in it. 

In this country, an account, more or les^ 
particular, of the proceedings of the principal 
courts of justice, has, for many years past, 
formed a constant ingredient in the composi- 
tion of a newspaper. The degree of interest 
likely to be taken by the public, is in this 
case the natural measure of the space allowed 
to the history of each cause. Wherever, ac- 
cording to the cahnilation made by commercial 
speculation, the degree of interest promises 
to spread to a certain extent, the history of 
each cause forms a separate publication. 

The causes whiclf 'serve to hold up to the 
view of the public the conduct of the public 
functionaries, are among those by which the 
most extensive interest will naturally be ex- 
cited. 

Thus intimate is the connexion between 
intelligence, curiosity, opulence, morality, li- 
berty, and justice. 

Another advantage of this publicity, and 
one that applies more directly to the present 
head, is the chance it affords to justice, of 
receiving from hands individually unknown, 
ulterior evidence ; for the supply of any defi- 
ciency, or confutation of any falsehood, which 
inadvertency or mendacity may have left or 
introduced. In this way, though it furnishes 
not altogether jthe same inducement — (the 
motive grounded on the religious sanction,) 
it may be capable of answering in other re- 
spects (and if with less efficacy, on the other 
hand with less danger) the purpose of the 
French Monitoire. 

Such might be the use made of it: and by 
this m(ans, in penal causes of the two highest 
classes, a powerful barrier mia-ht be erected 
agafiist the influx of that moss copious of all 
causes of mendacity and consequent impunity, 
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evidence. But as matters stand at pre- the most important class of causes, prevents 
sent, the rule which forbids new tna/* in this the application of the principle to this use 

• In English criminal law, two opposite, but minable list of exceptions has been taken wt of 
alike, baneful, principles, — one of thoughtless it) — in cases not penal, to whichsoever side the 
cruelty, the other of equally thoughtless laxity, result of one trial has been favourable, the door 
•.are constantly at work together: the one in- is open to another. In criminal cases, no: this 
fusing its poison into legislation, the other into must not be. If a guilty man has in this way been 
judicature — the one inimical* to all enlightened let loose, there is no harm done: so he miglu 
policy, the other to all substantial justice. have been by a thousand other causes, none of 

By the one, — at the suggestion of some indi- them having, or so much as professing to have, 
vidual member of the legislature, engrossed by any regard or relation to the merits. If a imn 
the view of some narrow object, without so much not guilty has been convicted, — no, not then 
as a thought about any that are on one side of it, neither : he is to be saved or not, as he can find 
•—penal laws are heaped upon penal laws, in a favour: the credit of saving him is to be taken 
progression the ultimate tendency of which is to out of the hands of open and discerning justice, 
extend to all cases a mode of punishment too and made a perquisite of, for the benefit of secret 
radically incongruous to be fit to be employed in yet ostentatious mercy. As if every praise be- 
any. Between delinquency and punishment, be- stowed on mercy were not purloined from justice; 
tween temptation and check, between impelling as if the very distinction between justice and 
causes ana restraining causes, between delin- mercy had anything but blindness and weakness 
quency and delinquency, between mischief and for its source; as if such mercy were anything 

mischief, on these and the like occasions, not better than tyranny, with hypocrisy for a cover- 

the faintest idea of proportion seems ever to have ing to it. 

made its way into tnose seats of public sapience. The ways in whicji justice may be, and every 
. In this state of things, if a mark which is never day is, knocked on the head by th§ instrumen- 
aimed at should not unfrequently be missed, the tality of this rule, arc infinite. Papers for the 
wonder will not be great. moment put out of the way — witnesses locked 

The other principle is employed, in the hands up, kept in a state of drunkenness, sent away on 
of the judge, to frustrate the laws altogether, by fools' errands, or misinformed as to the appointed 
preventing them from being executed : it is the day or hour— and so forth, 
piinrtple which will be so often spoken of in this Two sorts of occasions alone shall here be 
work, under the name of the principle of nulli- brought to view in any detail; partly on account 
fication; and its instruments are (jiiirks, or (as of the frequency of their occurrence, partly on 
they are generally called) decisions on grounds account of the facility, as well as the imperative 
foreign to the merits. propriety, of obviating them. One is the case of 

Each, as if hy consent, with blind and way- character evidence — an article to be hereinafter 
ward industry, tampers in his own way with tne spoken of in the character of a species of circum- 
cords that bind society together; the legislator stantiai evidence. The inconclusfyeness of it in 
in straining them, the judge in fretting and en- some cases, the importance of it in others, will 
feebling them : and the farther the advance made be fully brought to view. The circifmstance 
In the system of indiscriminating tension, the which calls for the mention of it for the present 
' stronger the passion, and the more pUiiusible the purpose, is the encouragement afforded to men- ' 
pretence, for equally indiscriminating and still dacious evidence of this description by the adhe- 
more extensive relaxation. The two function- rente to the above blind rule. A good character 
aries, playing a seemingly adverse part, each in is given to a guilty defendant by accomplices, 
pursuit of his own narrow and sinister interest, whose character, being inscrutable, must be taken 
play in fact (^with or without thinking of it) into for good. The defendant is a thief ; and the re- 
each other's hands. The one obtains the praise reivers, who are his customers, come with a pa- 
of wisdom,' by the sacrifice of all enlarged and negyric on his honesty. What risk is encountered 

consistent policy the other the praise ot huma- by such evidence ? what door is left open for the 

nity and science, and at no greater expense than detection of it — especially at the only period 
the sacrifice of the interests of truth and justice when detection would come in time ? To both 
and public security. questions, the answer is in the negative. To the 

Partly to this desire of ill-earned popularity, purpose of the conviction of the guilty principal, 
partly to the habit of blind adherence to blindly — after the verdict by which he stand s^acquitted, 
established rules, may be ascribed the maxim the clearest proof of the worthlessness of the 
which declares, that when the proceedings of one eulogist, the accomplice, would come too late, 
trial have not been sufficient to warrant the con- As to punishment for this species of mendacious 
viction of a prisoner, there shall never be another, testimony, it is, at any r.ite, without example. 
If Tieither truth nor justice were of any value, To convict a man of mendacity, for an opinion 
there would be no objection to this rule : but, (however false) delivered in general terms, — to 
supposing either to be worth caring for, the mis- warrant on the part or the judge a persuasion 
chievousness, as well as absurdity of it, will be adequate to that purpose,— -is not in itself ah 
equally incontestible. easy task. , 

. Completeness of the mass of evidence is a point The other case is that of alibi evidence (as 
HP less^ essential than correctness. It is accord- above.) Here, the evidence being in its nature 
iliffly an object at which, by cross-examination so much the more conclusive, the mischievouS- 
a variety of other means, English procedure ness of the factitious bar opposed to the proof of 
never ceases to aim; except in so far as \ps en- its falsity (where it happens to be false) is the 
are stopped and aivertal by some blind more serious and the more palpable. ConvietiiMij ^ 
and (flhisterprqjqdice. In cases not penal (exi^pt as for the mertdacity, would here indeed, in the 
ail excepted — for in English jurisprudence no nature of the case, oe as easy and comArativeljr > 
general psoposition is true till after an indeter- certain (understand always in case or prosecQ** 
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— prevents the deriving of any advantage 
to justice from this source. To point out a 
remedy for that mischief, and (what is of 
much more difficulty) to inquire whether the 
remedy, which is obvious enough, would be 
worth the purchase, — belongs to another 
Book.** 

Such as our exigencies are, such is our no- 
menclature. For alibi evidence — a branch of 
perjury springing out of English procedure — 
English jurisprudence, and that alone, affords 
a familiar name. At the expense of delay, 
which, in the system of Roman procedure, 
has no bounds, riiat system frees itself from 
this source of undue acquittal and impunity. 
Were a guilty defendant to attempt to prove 
the impossibility of his crime by bis distance 
from the spot — the prosecutor, convinced of 
the falsity of this evidence by the true evi- 
dence which it contradicts, would not fail 
either to demand or to obtain the time requi- 
site for the confutation of it. 

In France, even under Ae ancien reijime^ a 
custom prevailed wliich could not but have 
operated in a very considerable degree as a 
succedaneum to the constant publicity and 
frequent publication of the English trials. 1 
mean that of printing vicmoires in every stage 
of a cause, and even before the commence- 

tion,) as in the other it is difficult and precarious. 
But, for the vexation and expense of prosecuting 
for this excretitious crime, wlio is there that shall 
find adequate i-sotives ? Neither jiublic spirit, 
nor even vengeance, are in general found equal 
to such a task. A prosecution of this sort is, if 
not altogether without example, extremely rare ; 
while, unhappily, nothing is more common than 
the offence; 

Meantime, although punishment as for the 
perjury were actually to take place, the conviction 
of the* criminal in whose favour it was uttered, 
and by whom or in whose behalf it was suborned, 
would be never the nearer. Had the crime been 
a non-penal one, and the matter in duspute some 
petty right of property, yes: but upon a criminal, 
the laws are to go unexecuted, rather than that, 
to the two superfluous inquiries that have been ' 
seen, a necessary one should require to be super- 
added. 

In regard to remedies, — two, equally obvious, 
present themselves; each alike applicable to both 
these species of circumstantial evidence. 

One is, — in case of the acquittal of a prisoner 
on the ground of such evidence, the rendering the 
acquittal provisional : — reversible on subsequent 
moof of falsehood on the part of the evidence, 
toe other is, the requiring (according to a prac- 
tice already established in some cases) timely 
notice to be given of the nature of the evidence 
so intended to be produced, and of the persons of 
whose testimony it is to consist. As to the com- 
bination of these two securities, or the option to 
be made between them, these are among the 
topics which belong not to evidence^ but to pro- 
eed'wre, 

‘ • Book V, Circumstantial; Chap. XVI. Im- 
probaHlitp and Impossibility; Section 11, AliH 


ment of it ; mimoirds by or on behalf of the 
parties, for the purpose of explaining to the 
body of the public the grounds of their seve- 
ral pretensions. If at the time of the publi# 
cation of a mi moire of this sort, a decision 
had already been given by a court of the first 
instance, the evidence would of course be 
exhibited and commented upon : and by this'' 
means, supposing mhnoires published on both 
sides (as would naturally be the case,) the 
effect, and in some respects more than the 
effect, of an English trial, would be produced. 
Supposing even the publication of the mi- 
moire antecedent to the commencement of the 
cause, the attention of the public would at 
any rate he drawn to it, and a guard be thus 
set upon the probity of the judge. 

A circumstance that rendered the demand 
for this guard more particularly urgent, was 
the practice of solicitation — a practice not 
only tolerated, but in a manner necessitated ; 
by which was meant that of paying a visit to 
the judge, out of court and in secret, to en- 
deavour to obtain his favour, and beg his vote 
and interest in favour of the solicitaiit or his 
friend. Money, or anything to be bought for 
money, was not to he offered : but neither 
sex was excluded, cither by law or custom ; 
and the advantage afforded by beauty on such 
occasions was too palpable to be neglected, 
and too notorious to be denied. The other 
circumstances contributed to enhance the 
mischief : the tumultuous multitude of the 
judges, a circumstance by which the idea of 
individual responsibility was in a manner ob- 
literated ; the common interest possessed bj 
the judges of a superior court as members 
of a political body ; and the constitution of 
the state, which exempted them from any 
such prosecutions as that which, under the 
name of impeachment, English judges are 
exposed to undergo, at the instance of one 
of the three branches of the sovereign body, 
with the members of the others for their 
judges. 

In England, if a man who had a cause de- 
pending before a judge should have the option 
forced upon him, either to spit in the judge^s 
face, or to wait upon him to solicit him in the 
ci-devant French style, he would probably 
choose the first mode of helping his cause as 
the least dangerous of the two. I can speak 
only from conjecture : for, as both coinpli-; 
ments are equally unexampled, it is impossible 
to speak from experience. 

In England, publications of the cases of 
litigant parties are altogether unusual; and, 
if distributed for any such purpose as that of 
influencing the decision of the jury, would 
be liable to be treated on the footing of an 
offence against justice. The censure thus 
passed upon the practice in England is ground- 
ed T>n reasons which pass no condemnation 
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on the practice just described as prevailing 
formerly in France : — 

1. In the first place, in England there is no 
such demand and use for it as that which has 
already been exhibited as resulting from it 
in France. No solicitations: judges acting 
singly, whose conduct, without the need of 
any such occasional lights, is transparent on 
every occasion and on every point. 

2. In England, the ground for the prohi- 
bition put upon these ex parte publications, 
is the danger of their exercising an undue 
influence on the minds of the jury. This 
reason, whatsoever may be the foice of it, 
had no application to the judicial establish- 
ment as constituted in France. On profes- 
sional and cultivated minds, engaged by the 
necessity of office to procure tlve whole mass 
of evidence and argument, the premature 
exhibition of a part would rather be turned 
aside from as useless, than apprehended by 
anybody as dangerous. It \vas to the eye of 
the public at large, and not to the eye of any 
person whose office called on him to act in 
the character of a judge, that these state- 
ments were addressed. In what way could 
the probity of the judge be endangered by ic- 


ceiving at one time a part of those doeiunents^ 
the whole of which would come before him 
of course ? Ever in England, the reason on 
which the prohibition relies for its support 
has more of surface than of substance in it. 
The representations given by publications 
of this sort will of course be partial ones ; 
the colour given to them will be apt to be 
inflammatory ; the judgment of a jury will be 
apt to be deceived, and their affections en- 
gaged on the wrong side. Partial ? Yes : but 
can anything in these printed arguments be 
more partial than the viv& voce oratory of the 
advocates on that same side will be sure to 
be ^ The dead letter cannot avoid allowing 
full time for reflection : the vivd voce declama- 
tion allows of none. The written argument 
may contain allegations without proofs: — 
true; but is not the spoken argument just as 
apt to do the same ? When, of the previous 
statement given by the leading advocate, any 
part remains unsupported by evidence, the 
judge of course points out the failure : what- 
ever effect this indication has on the jury, in 
the way of guarding them against that source 
of delusion in spoken arguments, would it 
have less efficacy in the case of written ones? 
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CHIEFLY WITH REFERENCE TO ALTERATIONS MADE IN THE LAW SINCE THE DATE 
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1 . 

P. 244, col. 2, Note *. 

The doctrine laid down on this occasion by the 
judges was, that it was not proper for the counsel 
for Sie Crown to press an unwdling witness called 
by themselves, as such a course would end in 
destroying the credit of their own witnps. In 
Crossneld’s case, where the same doctrine was 
laid down by the Lord (’hief-.Iustice Eyre, the 
witness who was thus protected swore the very 
reverse of what he had sw^rn at his prior exa- 
mination. This doctfine is now in abeyance, and 
the usual course which is pursued, is to allow the 
examination in chief in such cases to assume the 
style of a cross-examination. It seems to have 
been first allowed at the trial of Codling and 
others in 1803, for feloniously destroying a brig 
on the high seas. The mistress of one of the 
prisoners was called by the counsel for the Crown, 
and cross-examined by him. 

2 . 

P. 273 , col.,^2, line forty sJiillinys.''' 

The act 7 & 8 Geo. IV. cap. 20, which abo- 
lished the distinction between grand and petty 
larceny, makes the value of the property stolen 
immaterial in tlie case of simjile larceny : but 
stealing in a dwelling-house, ])Topcrty to the va- 
lue of £ti or more, is by the 12th section made 
unishable with death. The dcat>i-punishment 
as, however, been abolished by 3 4 Wil. IV. 

cap. 44. 

3 . 

P. 286, col. 2, end of 3cl paragraph. 

The wager of law, one of the instances here 
alluded to was abolished by the last Law Amend- 
ment Act, 3 & 4 Wil. IV. cap. 42, § 13. 

4 . 

P. 292, col. 2 of Note, line 9 — personation^*' 

To personate another, for the purpose of fraud, 
is a misdemeanor at common law. 2 East, P. C. 
cap. 20, § 6, p. 1010. The personation of pro- 
prietors of shares in the public funds and stocks, 
was made a capital offence by various statutes; 
and lastly, by 11 Geo. IV. and 1 Wil. IV. cap. 
60, § 0, in cases where any transfer or receipt of 
money actually took place. The 2 & 3 Wil. IV. 
cap. 123, takes away the punishment of death, 
and substitutes transportation for life. A former 
act apiiears to have been overlooked, viz. 2 & 3 
Wil. 1 V. cap. 59, which was passed for the pur- 
pose of transferring the management of certain 
annuities from the Excheouer to the Commis- 
sioners of the National Debt. ^ By the 19th sec- 


tion, the personation of any nominee is made a 
capital felony. The 7 Wil. IV. and 1 Viet, cap, 
84, abolishes the punishment of death for this 
offence, and substitutes transportation, or impri- 
sonment for not less than two years ; whereas the 

2 & 3 Wil. IV. cap. 123, takes away all discre* 
tion from the 'Court in the numerous cases to 
which It refers. 

5 . 

P. 294, col. 2, line 22 — “ perjury." 

By the English law, all judicial mendacity, 
though upon oath, is not perjury ; fora necessary 
ingredient in the crime of perjury is, that the 
matter sworn to, shall be material to the issue in 
question, on each individual occasion, as well a» 
wilfully false. 5 Bac. Abr. Perjury. 1 Hawk. 
P. C. cap. 69, § 8. Thus it frequently happens, 
that witnesses wilfully perjure themselves inforo 
conscientice^ though not in point of law, because 
the false testimony may not be material to the 
issue, upon the record. By the late legislative al- 
terations which substitute declarations for oaths 
(see some of these noticed above, Vol. V. p. 288,1 
the punishment of perjury has been awarded 
against false declaration. 

6 . 

P. 295, col. 1, line 37 — “ crimes." 

By the 3 & 4 Wil. IV. cap. 49, Quakers and 
Moravians are allowed to make an affirmation 
in all cases, criminal as well as civil, in which 
the law requires an oath : a false affirmation be- 
ing punishable as for perjury. The same relief 
is granted to the sect called Separatists, by the 

3 & 4 Wil. IV. cap. 82. By 1 & 2 Viet. cap. 77 , 
the same privilege is conceded to those who 
declare themselves to have been Quakers or 
IMoravians, though they have ceased to belong 
to either of such denominations of Christians, 
if they continue to entertain conscientious ob- 
jections to taking oaths. In the scission 1838-9, 
a bill was brought in to allow all persons pro- 
fessing conscientious objections to oaths, to give 
evidence on solemn affirmation, under sanction 
of the pains of perjury in case of falsehood. It 
was thrown oqt by the House of Commons, 
where it was introduced, 

7. 

P. 301, col. 2, par. 1, 

The remarks in the text apply only to the class 
of barristers, who are exempted from responsibi- 
lity 01 ! the fiction that their employment is merely 
honorary. For the same alleged reason, physi- 
cians are exempted from tesponsibility. Special 
pleaders, however, and attorneys, like surgeons, 
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are responsible for the want of care, knowledge, 
or skill, in the same manner as other manaa- 
tories. 

8 - 

P. 304, col. 1, line 22 — “ means'’* 

By the ancient common law, this was con- 
sidered as murder, Mirror, cap. I, § 0, Bract 
lib. 3, cap. 4; 3 Inst 91. In 17r)(), three persons 
were indicted for murder, for having taken away 
the life of an innocent person, who liad been con- 
victed and executed upon their false testimony. 
The prisoners were convicted ; but the judgment 
was respited, in order tiiat the point of law might 
be more fully considered upon a motion in arrest 
of judgment. The point, however, was not argued 
Vy the then Attorney-General, from prudential 
reasons altogether unconnected with the law of 
the case. There seems to he good ground for 
believing that the opinions of the judges were 
in favour of the indictment. Fosa 132, 1 I each. 
44. 4 Black. Com. 196, note (^. ) 1 East. P. C. 
cap. 5, § 94, p. 333, note («.) 1 Kuss. p. 427. 

9. 

P. 333, col. 2, line 30 — deJiJemenV' 

The 9 Geo. IV. cap. 31, declares that the carry- 
ing off of any woman (having an interest in any 
real or personal estate,) with intent to marry or 
defile her, is felony. If the woman has no pro- 
perty, it would still be an offence at common law; 
and the offenders may therefore in either case be 
taken into custody at once. The same observa- 
tion would of course apply to the third case sup- 
posed by tbe author, if such a case should occur 
in this country. 

10 . 

P. 338, col. 2, line 14 — “ intercept them," 

In criminal cases, the counsel for the prisoner 
may now, by the 3d section of 6 & 7 W. IV. c ip. 
114, have the depositions which the witnesses 
may have made before tbecommitting magistrate. 
The counsel for the prosecution always nad ac- 
cess to them. 

11 . 

P. 340, par. 1 of Note *. 

The special law here referred to, is the 3d sec- 
tion of the 23 Geo. II. cap. 11, which says, that 
judges of assize may direct any witness to be 
prosecuted for perjury at the public enpense. It 
appears doubtful whether any such clause were 


necessary. The judges ate in the daily habit of 
ordering prosecutions to be instituted against 
witnesses for other misdemeanors, and also for 
felonies; in particular, for receiving stolen goods. 

12 . 

P. 345, col. 1, line 54 — “ ranh of felony." 
Although this 18 the usual and most proper 
course of proceeding, it is by no means obliga- 
tory, as a prosecutor may, and sometimes, but 
very rarely, does, go before the Grand Jury at 
once. 

13. 

P. 351, col. 2, line 27—“ English lawyer" 
Happily, since this passage was written, the 
punisliment of death nas been abolished to a 
very considerable .extent, and is now limited to 
the most heinous crimes, and offences accom- 
panied with persona) violence. The last statutes 
on this subject are the 7 Wil. IV. and 1 Viet, 
cap. 84 to 89 inclusive, and cap. 91. 

14. 

P. 358, col. 2, end of par 4 — “ the only one." 

Under the English law, there is no appeal in 
criminal cases (properly so called.) For what is 
called a writ of error, lies only upon some matter 
of Um apparent on the face of the record. 

15. 

P. 368, col. 1, line 8 — bathing places 7" 

In Rex r. Crunilcn, 2 Campb. 89, it was 
laid down, that if a man undreshes himself on 
the beach, and bathes in the sea, near inhabited 
houses, from which he might be distinctly seen, 
he IS guilty of a misdemeanor, 

16. 

P. 372 , col. 2, end of par. 2 — their ears." 
The prisoner’s counsel is now allowed to ad- 
dress the jury on the facts of the case, by the 
6&7 Wil. IV. cap. 114. 

17. 

P. 377i col. 1, end of par. 2 — “ or sells it." 
The public are not admitted into the Central 
Criminal Court, except on the payment of money. 
No such tax is now imposed 111 the courts at 
Guildha? 



BOOK III. 


OF THE EXTRACTION OF TESTIMONIAL EVIDENCE. 


CHAPTER I. 

OF THE OIIAL MODE OF INTERIIOG ATTON. 

Such being the means which the nature of 
things furnishes for securing the coi redness 
and completeness of testimony , what remains 
to be considered is, how to employ them to 
the best advantage. 

Punishment, shame, oath, publicity, pri- 
vacy: of these securities, sufficient has been 
said under their respective heads. 

In the process of intcriogatiGii, we see an 
instrument, the application of which is sus- 
ceptible of much greater diversification. It 
will constitute, tliough not the sole object, ) et 
the piincipal object, throughout the coinse ot 
the present book. 

So far as testimony deliveis itself of its 
own accord (as in the case of affidavit evi- 
dence,) mterrogation, extraction^ are out of 
the question 

Wheie testimony is extracted, it is by in- 
terrogation that it is extracted. Where in- 
terrogation is (;mployed, it is administered in 
one or other of two simple modes, the oral 
and the epistolary. But, out of these tw’o, 
other modes of a complex nature are capable 
of being made up. Ot this number, what is 
called examination upon intcrrooatories — 
extraction of oral responses by ready-WTitten 
interrogatories — is one. Tliis demands spe- 
cial notice, in coiisideiation of the so unhap- 
pily abundant use made of it in practice. 

That the fullest possible scope should be 
given to examinations? adverso — that every 
person who can by possibility have an inte- 
rest in rendering the testimony correct and 
complete, should have the power of employing 
interrogation to that end — has been shown in 
the last book. 

Four rules still remain to be explained, on 
which the utility and efficiency of the oral 
mode of extracting and delivering testimony 
appear chiefly to rest: viz. 1. Answers im- 
promptuary ; 2. Questions put 'kingly ; 3. 
Questions arising out of the answers, 4. The 
process carried on in the presence of the 
judge. 

I. First point, — promptitude of the re- 
sponse. 

On the promptitude of an answer depends 
its unpremeditatediiess ; and thence the de- 
gree of security afforded against the exercise 


of the faculty of invention^ considered as appli- 
cable to the purpose of mendacious evidence. 

The security it thus affords, depends upon 
a matter of uiiiveisal expeiicnce, expressible 
by this axiom — memory is prompter than in- 
vention . (undei stand, of such statements as, 
though false, shall not be capable of being 
shown to be 

This restriction must be carefully preserved 
ill mind Without it, the piopositioii will fre- 
quently be untrue. When memory has length 
of time, or the obseiiiity of original percep- 
tion, to contend wutb, and neither punishment 
nor shame is the apprehended consequence 
of incorrectness or incompleteness, invention 
may be the more prompt of the two. Hence 
the comparative inaccuracy of the ordinary 
naiiatives to which common conversation 
gives birth. 

Of the 01 al foim of interrogation, promp- 
tifude of response is the natural, but not the 
absolutely necessary, nccompanimcnt. 

So, of the epistolary mode, tardiness of re- 
sponse IS the natuial accompaniment; hut, as 
anybody may sec, not even here the necessary 
one. 

As to the degree of promptitude, it must, 
in each individual instance, be left to the judge. 
In regard to the demand for recollection, the 
scale of variation has no determinate limits. 
Here, as in ordinary conversation, the time 
proper to be allowed will be indicated by the 
nature of the case. 

One answer, that, with little modification, 
can be returned, in any case in which a par- 
ticular answer cannot be returned, is — at the 
instant I cannot recollect ; by the help of a 
little time for reflection, perhaps I may. 

But, m general — when, in obedience to a 
summons from justice, a man stands forth to 
deliver testimony, — his time for recollection 
has begun, if not from the moment of the 
transaction, at any rate from the moment of 
his receiving the summons, or being applied 
to in a less forffial manner to know what be 
will have to say. So far as this is the case, 
there will be little need of any time for re- 
flection at the time of his examination. 

Protracted beyond the natural and proper 
time, delay becomes silence; and, under cer- 

* Vide supra, p. 262 —Book I. Chapter XI. 
Moral Causes of Trustworthiness: §4. Phi/» 
siem Sanction, 
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tain circumstances, silence becomes, to the 
disadvantage^of the proposed deponent (if 
an extraneous witness,) a presumption of a 
propensity to mendacity, or deceptitious re~ 
ticence; (if a party) of the like propensity, 
and, what is more directly material, of a con- 
sciousness of his not having right, and thence 
of his actually not having right, on his side. 

II. Second point, — questions put one by 
one, not in strings. 

Of the oral mode of interrogation, neither 
is tlfis feature a physically necessary accom- 
paniment— an accompaniment essentially in- 
separable.* 

On the part of an interrogator, what is pos- 
sible, not only in this judicial but in ordinary 
conversation, is, — to deliver question after 
question — to let tly (as it were) a volley of 
questions, without waiting for the answers. 
But of such a proceeding tlie possibility is 
not more manifest, than the absurdity and 
inutility to every beneficial purpose. 

String together a multitude of questions, 
immediate confusion, will demonstrate the in- 
convenience of the practice. With equal clear- 
ness, two questions, not included one in the 
other, can no more be answered at once, than, 
with equal clearness, two objects can be seen 
at once. While one of the questions is re- 
ceiving an answer, the attention must be di- 
vided and strained, to keep the other from 
escaping out of the memory. 

Where the questions are presented in the 
ready-written form, this source of confusion 
has no place. Ink docs not lose its hold on 
the paper, as facts do on the memory. While 
the first question is receiving its answer, any 
number of others may, for any length of time, 
be waiting for theirs. 

Confusion is not the only evil of which this 
stringing together of questions would be pro- 
ductive. Force the iiitenogator to produce 

once all the questions he would wi^h in 
any event to pi’oduce ; force him to produce 
any more than he would wish to produce ; 
force him, in a word, to produce any more 
than a single one, than the least number that 
can he produced at a time ; — you may force 
him, in many instances, to furnish a menda- 
ciously-disposed deponent with information 
subservient to such his sinister purpose. By 
the nature and quantity of the information a 
man calls for at other hands, no bad measure 
may, in many cases, be formed of the nature 
and quantity of the information of which he 
is already in possession. 

• The necessity which the judge is under of 
summing up the evidence to the jury, affords 
him a strong motive for compelling singleness of 
interrogation, and singleness in the answers: it 
is also the interest generally of the party in whose 
favour the evidence preponderates, to extract it as 
clearly as possible. Under the combined influence 
of tb^e motives, the English examination^ are 
free from the vice here adverted to. — fcW. 


III. Third point, — questions arising out of 
the answers. 

This is as much as to say — of the answer 
made to each preceding Question, communica- 
tion received by the interrogator, with liberty 
to ground on such preceding answer each suc- 
ceeding question. f N. JB. This hinders not 
but that the first question, or one of the first 
questions put, may be of a nature to draw 
out the main substance of the testimony in 
the form of a single answer, viz. in the form 
of one continued and complete narrative. As 
for instance — What do you know in relation 
to this affair ? 

Of the oral mode of interrogation, know- 
ledge of the answers, with the faculty of 
grounding ulterior questions upon them, is 
an accompaniment no less natural than the 
obligation of presenting the questions one by 
one. 

But, though a natural, and a too obviously 
useful one to be separated in practice, the 
faculty is not (an^ more than the obligation) 
an inseparable accompaniment. 

The first question having been delivered ; 
before the answer were delivered, the inter- 
rogator might be sent out of court, and not 
let in again to put his second question, till 
after the answer to his first were finished. 
Absuid as the arrangement may seem in the 
oral mode of interrogafign, it is not the less 
a possible one, and in effect in the epistolary 
inode it is realized. When a chain of written 
interrogatories is upon the anvil, it is fre- 
quently by tlie nature of the^ case rendered 
much more certainly impossible for the inter- 
rogator, ill framing his second interrogatory, 
to know what the answer to the first will be, 
than on the occasion of an examination per- 
formed in the oral mode it could be rendered 
by the mere pliysical operation of putting the 
iiitenogator out of court — unless his senses 

This feature, tliough naturally connected 
with the one last mentioned, is not so connected 
with it as to be imdistinguishable from it. An 
arrangement easily conceivable is this: — In the 
first place comes a string of questions calling for 
answers; in the next place, a string of answers 
in return to those questions; in the third place, 
a second string of questions, arising out of the 
answers delivered in return to the first. Here — 
though the questions liave come, not singly, but 
in a string, or rather in a lump, — it is not the 
less open to the interrogator to ground questions 
upon preceding answers — ulterior questions upon 
the answers extracted by preceding ones. 

Suppose a bill in equity with its string of inter- 
rogatories, — answer thereto consisting of a string 
of responses, — amendments to the bill, including 
a fresh string of interrogatories grounded on those 
responses; — suppose tliese several instruments 
spoken extempore, and at the same meeting, by 
the several interlocutors In this imaginary dia- 
logue we should have a set of questions not put 
singly, and yet seme of them arising (viz. the 
second set) but of the answers. 
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of seeing as well as hearing vyere destroyed, 
antecedently to his being let in again.* 

In such a state of darkness — after any 
one question has been delivered— -to know 
what, for the purpose of giving compleleiiess 
as well as correctness to the testimony, the 
next question ought to be, will frecpiently be, 
no less impossible than, in a game of chess 
or draughts, to know what your next move 
ought to be, without knowing what your an- 
tagonist’s last preceding move has been. 

Even in a conversation with a contiden- 
tial friend, where both interlocutors are alike 
desirous, the one of receiving the whole and 
exact truth of the rase, the other of commu- 
nicating it: — consider with yourself whether, 
the subject being a matter of impoitance to 
your personal interest or your affections, it 
would be a satisfliction to } ou to know be- 
forehand, that, after an nnsn'cr given to yoiir 
first question or string of questions, it would 
be impossible to you to put another. 

This dotic, — setting itside }Oiir vcraciou'> 
mid willing respondent, call up in his phice 
any person who, on tlie gri'iind of improbity, 
and that disposition to meii(]<u-itv wlucli is so 
natural an accompaniment of it, has happened 
to attract your notice: then think witli your- 
self what would he your chance foi I'xtractmg 
from him a truth which a powerful interest 
inged him to conceal, if, attached to the 
known necessity of making a full answer to 
your first question or string of questions, he 
possessed the,|assniance that, however talse 
his answers might, he, no ulterior questions 
could ever be grounded on Ins lies. 

True it may be, that there aie occasions 


* It is even conceivable, that, in the course of 
a m'wt voce conversation, — a question or string of 
questions being put by the interrogator, and an 
answer or correspondent string of answers given 
in a breath by the deponent, — the bps of the in- 
terrogator may thereujion he closed, as those of 
a frog are for a certain part of the year, and then 
the examination may end. 

It IS conceivable this arrangement, and accord- 
ingly it stands cxeinjilified: for of human, and 
especially juridical absurdity, no conceivable mo- 
dification can be mentioned that does not stand 
a good chance of being somewhere or other ex- 
emplified in practice. 

Cause, a criminal one; inode of procedure, by 
indictment ; inquiry, the principal one — that in 
which tlie decision is pronounced by a jury: of- 
fence, a crime of the rank of felony. Officer of 
the court to the defendant, called here the pri- 
soner; Prisoner, hold up your hand (hand held 
up)— How say you ? Guilty, or not guilty ? Pri- 
soner; Guilty,” or “ Not guilty.” In either 
case, here the interrogation ends. Whichever be 
the response, not another question can ensue. 


» If a prisoner refuse to plead, the Court may 
order the proper officer to enter a plea of “ Not 
guilty,” under the authority of the 7 & 8 Oeo. 
fV'. cap. 28, § 2. See R. v, Bitton, 6 C. & P. 92. 
— Ed. 

VoL. VI. 


on wliich, from the extreme simplicity of the 
case, the answer or answers to a first ques- 
tion or string of questions may by a person 
of ordinary sagacity be foreseen with suffi- 
cient correctness and completeness; and upon 
the first answer so imagined, a second ques- 
tion triimed, siiitalile to the purpose of suc- 
ceeding to it. Ikit the cii'^cs are perhaps not 
less imiiK'rous, in which such forecast would 
to any man, or (what to this pin pose comes 
to much the same thing) to the ordinary rim 
of men, be plainly impossible. But even were 
such foiecast sure fm- the first question — for 
a question of tlie first degree, who would voii- 
turc to assure it, for a second, for a thiid 
degree, and so on ? for the utmo^'t number of 
links of which it can happen to be requisite 
that a chain ^of questions and answers thus 
connected shall be composed? 

A case which may sei ve to place in a clearer 
light the geiuTal impo'-sihility of this kind of 
lorecast in a degiee adequate to all purposes, 
IS one that has aheady been brought to view: 
viz. the case wheie, for the purpose of set- 
ting induhilahle facts in opposition to the 
testimony of a ineiidacious witness, questions 
are put to him, calling for statements on his 
part relative to cn cmiistaiices in all other 
ro‘='pects irrelevant — relevant and instructive 
by accident only, and with reference to this 

single purpose What liad you tor supiier ? 

To the merits of tlie (‘anse, the contents of 
the supper were in tlieniselves uliogether ir- 
relevant and inddferent. But if, m speaking 
of a supper given on an important or recent 
occasion, six persons, all supposed to he pie^ 
sent, give a different bill of fare; the con- 
trariety affords evidence pretty satisfactory 
(though hut ot the circumstuntial kind) that 
at least some of them were not there. 

But to reacli beforehand, either by provi- 
sion or so much as by iniagi nation, all the 
false facts to which in the agony of the con- 
tliet it may happen to a mendacious witness to 
give utterance — to pre-coniprelicnd all these 
facts, — and on tliem, when so pre-coinpre- 
liciided, to ground a set of questions adequate 
to the purpose of biinging their falsity to light 
in the maimer that has just been mentioned, 
is a task, the general impracticability of which 
appears too clear to need any further elucida- 
tion. 

IV. Fourth point, — respoiision performed 
in the presence of the judge. 

From the oral inode, this feature, like the 
preceding one, is separable in idea, and in 
possibility : in the epistolary mode, it has no 
place ill fact ; in the mixt mode (oral interro- 
gation uccoullng to written interrogatories,; 
it has place, but (as will be seen, and from 
the causes that may already be suspected) to 
very little good purpose. 

Not to repeat what has been said of tne 
faculty of interrogation on the part of tn« 
B b 
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judgOf — a faculty naturally indeed as well as 
properly, but not necessarily, connected with 
that of his presence, — the use of this presence 
is, in case of mala fides, to afford to him, hy 
observance of deportment, circumstantiul evi- 
dence of the emotion of fear ; and thence (a-s 
above observed) of a disposition to menda- 
city, if the respondent be an extraneous wit- 
ness; of the like disposition, or (what is more 
material) of a consciousness of not having 
right on his side, if he lie a party, whether 
defendant or plaintiff. 

In using the word pre^cnecy a reference 
more or less explicit is or ought to be made, 
as well to the occasion or purpo'^e, as to the 
particular sense or senses upon which the ob- 
ject, in virtue of its presence, acts. At the 
same instant of time, two men being in every 
sense present to each other, the self-same ob- 
ject is present to one, not present to another. 
Objects removed to an infinite distanc(' with 
relation to all the other senses, are still pre- 
sent to the sight. 

In a Grecian court of judicature, a point 
was made (we are told) that the parties* 
should not be visible — should not, in this 
sense, be present — to the judge.s. The story 
has much the air of fabie : perhaps (as in 
relations of all sorts of transactions, judicial 
more than any other, is so apt to be the case) 
an individual instance was magnified into a 
-general rule. Supposing the existence, what 
was the reason of this rule? By a female 
bosom, too deep an impression had been made 
(it seenis) upon judicial eyes. If we believe 
the story, a constant and most instructive 
source of evidence was thus cut off, for the 
momentary chance of preventing a rare and 
casual and possible abuse. A shawl, or what- 
ever equivalent to a shawl was then in fashion, 
would have been as simple and a rather less 
expensive remedy. 

A material point is, that the testimony he 
delivered in the presence of a judge; of an 
official person, who, in case of mendacity — 
mendacity detected on the spot — shall be 
armed with authority competent to the fol- 
lowing it up with punishment 1 with punisli- 
ment, seizing the delinquency in the very act 

not crawling after her at a snail’s pace (as 

under the technical system,) to afford time 
for squeezing the injured and the iiijurer with 
undiscriminating pressure, while the judge, 
hy the hands of his workmen, is wire-drawing 
them through the offices. 

Another material point is, that the pre- 
sence in which the testimony is delivered be 
the presence of the judge — of the judge by 
whom the decision, to be grounded on that 
evidence, comes afterwards to be framed. 
Change the judge, — the circumstantial evi- 
dence, the important evidence above spoken 

of, almost entirely perishes.* 

* Vl(t> I'ifrjy Cl’.ap. VII. 


CHAPTER II. 

NOTES, WHETHER CONSULTABLE ? 

In any, and (if in any) in what cases, shall 
the liberty of recurring to ready- writ ten notes 
or memoranda in his possession, be allowed to 
a [iroposed respondent, pending the process of 
iiiteri ogation (viz. in the oral mode?) 

8uppo'«c him deprived of this faculty, cases 
exist in great variety and to a great extent, in 
which coirectne'-s and completeness would, 
on the [)art of his testimony, be physically 
impossible. 

Suppose him left in possession of this fa- 
culty, —the advantage occasionally derivable, 
in case of mala fide Sy from the promptitude, 
and thence from the unpremeditatedness, of 
the answers, is in a considerable degree lost.f 

To the extent of the class of cases above 
alluded to, — certainty of incorrectness and 
incompleteness being the result of the exrlu^ 
siotiy and not more Than, a chance of these 
causes of deception and niisdecision being the 
result in case of admission ; by this statement, 
upon the face of it,t]ie proper practical course 
seems to be already indicated. 

The demand for this help to memory de- 
pending not so much on the species of the 
case, as on the individii.il circumstances of the 
individual case ; drawing the line between the 
cases in which the faculty sliall be allowed, 
and those in which it bhall bo disallowed, can- 
not, with safety and propiiety, 'be the work 
of the legislature. If drawn at all, it must be 
left to the discretion of the judge. 

1. On the part of the mass of tacts required 
to he deposed to, suppose a certain degree of 
complication, — the union of completeness 
and correctness will, in the instance of every 
man (prodigies excepted,) be manifesfly im- 
possible : take, for instance, a mass of pecu- 
niary accounts. 

2. To memories of all sorts, some classes 
of circumstances will be more difficult to re- 
tain than others. The most difficulty retained 
of all is a mere date, i. e. an individual portion 
of time : except in the case where some other 
circumstance lias intervened, whereby to dis- 
tinguish that portion from like contiguous 
portions — some circumstance, whereby, in 
virtue of some connexion or other which it 
has with the deponent’s interest (the word 
interest being taken in its largest sense,) his 
attention has been drawn to it with a pecu- 
liar degree of lorce. 

3. But (not to speak of figures) for one 
purpose or another, a history of any kind or 
length may come to be required for evidence. 

-|* The practical rule of the English courts is, 
that if no sinister motive for making a note can 
be detected, the note adds much to the probative 
force of the witness’s testimony, he being allowed 
to use it only to refresh his memory — Ed, 



EXTRACTION-NOTES. 


387 


Cha.?. II. 


In the capacity of a public functionary, the 
conduct of a man through a great part of his 
life, may, by being rendered the subject of 
legal inquiry, be rendered the subject of evi- 
dence. 

4. To a memory below the average or or- 
dinary degree of retentive force (whatever be 
that average degree. ) helps may be necessary, 
such as to a memory above that standard 
would be superlluous. But between memory 
and memory who shall draw the line? And 
not only memory is in question, but appro- 
priate firmness of mind ; regard being had to 
the presence of the judge — not to speak of 
an unknown circle of bystanders. 

Whatever danger of mendacity and conse- 
quent deception and misdecision may be at- 
tached to the admission of this help to reeol- 
lectionor instrument of rnend.iciousinvention, 
may be more or less reduced by conditions 
annexed to the faculty of utterance. It is not 
till after the reduction practicable in this way 
has been effected, that the propriety of admis- 
sion or exclusion can be fairly estimated. 

1. Whenever a deponent, being under exa- 
mination, asks leave to look at notes, he 
should, in the first place, at the instance 
the adverse party, be examined, and that on 
both sides, before he has looked at his notes.* 

Why ? Because, if he be honest, be his 
answers at that time what they may, neither 
he nor the side on which he deposes has any 
thing to fear. Snpjiose him to say — lam 
absolutely nn:*l)le to recollect an} thing about 
the matter without my notes: even an answer 
to that effect may he highly instructive ; for, 
on reeiirreiiee to tlie natine of the transaction, 
as delineated in his notes, it will be a point 
to be judged of, whether it be probable that 
his oblivion of it should be thu^ entire. 

Being honest, whatever he says, he need 
not have any tiling to fear. Of t he matter of 
fact which, under tliese circumstances, he 
advances, more or less may be erroneous, and 
proved to be so : iiieonsistent with facts proved 
to be true by evidence from other sources — 
inconsistent with his own statements, as de- 
livered in his notes. Still, if he be honest, 
it is not the mere falsity of his vivi'i voce state- 
ments, that under these cireiniistances will 
mark him out as having knowingly and wil- 
fully deviated from the line of truth: at the 
same time that, in case of dishonesty, it may 
very well happen that the nature and circum- 
stances of the deviation shall betray it. 

• The English practice is, when a witness is 
seen referring to any written paper, to ask first 
what it is ; and if from the answer it appear that 
it consists of notes made by the witness himself, 
and that he uses it to refresh his memory, the 
counsel who is adverse to the evidence is entitled 
to look at it, and afterwards to use it as an as- 
sistance in cross-examining the whness upon his 
previous testimony P'1. 


2. Before such recurrence on his part, and 
after his examination performed as above on 
both sides, his papers should (at the instance 
of the judge, or at the instance of an adverse 
party, by order of the judge) be handed up to 
the judge, with liberty to the judge there- 
upon to continue his examination, by further 
interrogatories grounded on the paper and its 
contents. 

3. Like liberty to the judge to hand the 
paper down, for the like puipo^e, to the party 
or advocate on the adverse side. 

4. Should it so happen that the paper, in 
addition to the relevant matter, contains other 
matter, in the disclosiue of which no one of 
fhe parties has any interest, and by the dis- 
closure of which the deponent, or any third 
peison, wouW, without any legal transgression 
on his part, suffer a prejudice to any amount 
— would be exposed, for instance, to contempt 
or lidicule, or to vexation in any other shape ; 
here would be an opportunity for the judge so 
to order matters, that, in the communication 
made (as above) to hostile hands, this colla- 
teral inconvenience be avoided, f 

5. Power, again, to the judge, of his own 
accord, or at the instance of the party con- 
cerned, ionnpound the script, J that, like any 
other article of written evidence, it may be 
subjected to scrutiny, with whatever degree 
of time and attention maybe requisite. Power 
again to the judge, either to cause the script 
itself to be ledelivered to the deponent, or to 
retain it, delivering or not delivering a copy 
in its stead. 

6. Power to the judge, of his own accord, 
or at the instance of either side, to ‘appoint 
another day for the re-examination of the de- 
ponent on the ground of the paper of notes ; 
after time taken for the examination and con- 
sideration of it, as aforesaid. 

It is almost superfluous to observe, that, 
on this as on all other occasions, the demand 

If the proposed rule in question have le- 
ceived that effectual degree of promulgation 
which every rule of law might and ought to re- 
ceive; the script being, by the supposition, in 
tfie deponent’s own possession, the faculty of 
performing such obliteration for himself will ac- 
cordingly have been all along in his power. But, 
in this as well as other cases, negligence is a case 
too common not to require provision to be made 
against it by legislative vigilance; add to which, 
that it may happen, that npt the deponent him- 
self, but some third person, shall be the person 
exposed to suffer by tne disclosure. 

4: In the English system, the judge has the 
power to impound, but it applies omy to writ- 
ten papers which are evidence of themselves, in- 
dependently of any oral testimony. Notes made 
by an eye-witness or an ear-witness to refresh his 
memory are not of this kind : they are not evi- 
dence which is read to the jury ; they are mere 
poi^nds of belief for the witness himself^ and 
nave no force or technical use, except as aids to 
his memory. Erf. 
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for all this delay, vexation, and expense, will 
be preponderant or otherwise, according to 
the irnportcinrc of the cause itself, and the 
iinportaiice of the evidence in question to the 
cause. 

On this occasion, an intimation given of a 
few pai ticulars to which it may happen to be 
iound proper su})jects for inquiry, may be not 
iiitogether without its use. 

1. The person by whom the notes were 
penned : whether the proposed respondent 
himself, or any other peison.* 

2. The time at wlircli tlie tiarisaction, or 
supposed transaction, is supposed to have hap- 
pened : whether at such a distance from the 
time of inteirogation, as to have pioduced a 
SLitlicient demand for iccurrerice to such lielps. 

3. The time at which the sciipt was pen- 
ned : whether at, or how long after, tlie time 
of the transaction of which it contains a state- 
ment. Not that it will always be material at 
what distance of time. Whenever an appie- 
hension of relative failure of memory presents 
itself, then is the time for obviating it. 

4. The cause (final cause) of its being pen- 
ned. 

5. If by the respondent himself, — whether 
it be the original mcinoi andum, or a transcript 
made of it by himself? if a transcript, for what 
reason made? 

N. B, A very natural and not censurable 
cause is, the original’s having been mixed with 
other nn'inoranda (as in an ordinary memo- 
randum-book,) material to the writer, and not 
material to the cause. But what may not- 
withstanding be with reason insisted upon, if 
for special cause, is, that the original, in what- 
ever state, he produced. 

6. If not by the hand of the witness, — by 
what other hand ? 

7. Whoever were the penman (whether the 
witness himself, or any other person) — whe- 
ther it were worded by the wiitei himself, or 
written from dictation, by any, and what, 
other person? 

8. If it be not in the witness’s own hand, 
from what cause cameit to be inanother hand 
than his own ? whether from a physical cause, 
such (for example) as his inability to write, — 
or from what other ? 

9. In the hand of what person soever it be 
alleged by the witness to be, a case may hap- 
pen in which it may be material (though at the 
expense of a distinct inquiry) t<s) authenticate 
or deauthenticate it by ulterior evidence. 

Objection : Allow the proposed respondent 
to recur to notes not in his own handwriting, 
you allow a suborned witness to deliver a 
mendacious story, framed for him by his sub- 
orner. 


* If the notes are not penned by the resjxan- 
dent himself, he is not in the English courts en- 
titled to use them to refresh his memory. — Efi. 


Answer: But, for the exclusion of such 
helps, on the ground of the possibility of such 
a ca.'^e, iii this inst-mce, no reason can be given 
hut what (if admitted) would put an exchi- 
sioii upon tliem in any case. I\Iay it be that 
a third person has happened to invent a false 
tale for the witness ? So ma v it that the wit- 
ness lias invented one for himself. May it be 
that the witness has received from a third 
person a false story {lenned for him by the ii»- 
ventor? 8o may it that lie has transcribed 
with his own hand a false story, wiitten ori- 
ginally by the inventor in his (the inventor's) 
hand. 

Refuse such recurrence absolutely, vera- 
cious testimony may stand exehided, while 
mendacious is admitted and gains ciedence. 
A liar with a good memory may rememiier a 
mendacious statement, better than an honest 
Man, \Mth a bad mcmoiy, will, without tli'^ 
help in question, reinember his own icul per- 
ceptions and observations. 

With, or even without, the above-proposed 
inquiries and conditions, — in no case can the 
admission of this sul)'>idiary species ot evidence 
be so mii<*h in danger of being pioduetive oi 
deception, as m the case of other species oi 
evidence admitted in English practice. 

1. Wherever the process of interrogation 
is conducted in the epi-^tolary mode, the li- 
berty of recurrence to notes is rieec‘'bHiily im- 
hounded If, in all cases, such liberty we'« 
upon the whole projududal to justice, this or 
itself would be a sullicient lensoii foi' intei • 
dieting altogether all interrogation in the epi— 
tolary mode. 

True it is, that, in English practice, the 
epistolary mode is not applied to extr.ineous 
witnesses: tiue it likewise is, that in the ap- 
plication oi it to extianeoiis witnesses, there 
w'ould be a dangei of deception, over ana 
above what lias place in its application to a 
paity. But of this in another phu’e.f 

2. After the death of the writer or sup- 
posed vviiter, memoranda in writing are, in 
eases to a great extent, received without scru- 
ple, in the cliaiaetcr of evidence. By death, 
the writer is withdrawn out of the reach of 
interrogation, with the security of which it is 
pregnant : but in the present case, there he is, 
and in the act of imdergoing it. 

3. At the instance of a party on the other 
side, a memoramlum or letter of any person, 
being a party, is received as evidence. He is 
alive, and peiliaps in court: but, — for the 
purpose of giving completeness and correct- 
ness to this frequently incorrect and almost 
always incomplete fragment of evidence, — 
neither at the instance of his own side, nor at 
that of the opposite side of a cause, is a ques- 
tion admitted to be put to him ; unless when, 
under the mask of an extraneous witness, the 


f Po.s7, Chap. IX. 
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interest which he has in his real character of 
a party be disguised 

4. In whatever cases evidence is admitted 
in the shape of affidavit evidence, the faculty 
of recurring to notes is, by the very shape of 
the evidence, possessed and exercised witliout 
stint. 

This, the most deceptitioiis of all shapes, 
istheonl> shape in which, by English judges, 
when left to themselves, testimony is ever 
received. 

If, in whatever hand, and under whatever 
circumstances penned, a proposed respondent 
were to deliver a paper of notes (whether 
penned by himself or no) declared to be his 
testimony, he refusing to answer asingle ques- 
tion, — a pa[)er of notes under these circum- 
stances would, in point of trusitworthiness, be 
at least upon a par with the best affidavit 
evidence. 

On this, as on many othei heads, should 
any example be needed to show how com- 
pletely it is in the power*of prejudice to ren- 
der a man blind to transactions daily passing 
before his own eyes ; how completely it is in 
the power of indilference — indilference, to 
say no worse, to the ends of justice, — to ren- 
der a man unconscious ot the obvious nature 
and character and tendency of his own act ; 
this topic will alibi'd sufficient examples drawn 
from English practice. 

Cases on this subject, all reported in Term 
Reports, III. 749, 7«34 : — 

1. Pnncipii case. Doe v. Perkins, B. R. 
llth June 1790. 

2. Case thereupon cited by Buller, ,T 

Tannei v. Ta^loi, Ileielord Spiing Assizes, 
17'5(} ; a manuscrijit case thus bulled out af- 
ter a sleep of J4 )ears, 

3. Case cited by Kenyon, Ch J., from the 
MS. of the late Loid Ashburton, then Mr. 
Dunning: Anonymous, 8d December 17o3, 
at Eincoln’s Inn Hall, before the Lo.d Chan- 
cellor (Lord Ilaidwieke), a cau'-e in e(piity : 
a manuseript case bolted out after a sleep of 
37 year.s. * 

* Note on t'e* An.— vm-o-s K(| etv (kise, No.3, 
b'doie Loul t .m' — 

“ Should .iiu Ca)urt connive at such jirocecdings 
as these, dc jio'.itions would be no better than affi- 
davit.” 1. In the tirst ])laee, not tiue. In the 
case of affidavit evidence, the deponent is com- 
jileteiy exempt from interrogation; from interro- 
gation on all sides; from the judge, as well as 
the adverse jiarty. In this case, the deponent had 
actually been subjected to interrogation; to a 
species of cross-examination — to what goes by that 
name in equity jiractice; to cross-examination 
from written interrogatoiies drawn up by the ad- 
vocate of the party adverse, and administered by 
judges ad hoc\ a commissioner apjiointed by the 
party adverse, in conjunction with another ap- 
pointed by the party invoking: in a word, to the 
most efficient mode of scrutiny whicli the prac- 
tice of his Lordship’s Court allows oC 

2. In the next place; supposing it true that the 


Doe V. Perkms, B. R. llth June 1790. 
III. Term Repuits, 749. A variety of reflec- 
tions are suggested by the statement given in 
relation to this ease. 

1. That the evidence, the production of 
which had been omitted (viz. the original 
book, with the entries made in it at the in- 
stant,) would have been better evidence, more 
trustworthy, than the extracted copies made 
of those same entries from that same book, by 
the same person who himself made some of 
the entries and saw the others made. And 
this for the reason given by the counsel, viz, 
that it might happen in a vaiiety of instances, 
that something would appear upon the original 
paper ifself which would do away the effect of 
the evidence, but which might be suppressed 
in a copy, ar^ still more easily in an extract. 

2. That, therefore, the court acted in a 
justiliable manner in doing what they did — 
viz. in ordering a new trial; the effect of 
which order was to disallow the evidence in 
question, by setting aside the verdict, of the 
ground of which it formed either the whole 
or a neecssary part. 

3. That, if they had acted in a manner 
directly opposite, i. e. had they refused the 
new trial, they would have acted in a man- 
ner equally justiliable. 

4. That, though in either case they would 
Ihive acted ju^lilialily (viz. taking for the 
standard of relcreiiee the established course 
of practice;) jet, in neither did they act, nor 
was it 111 tiieir jiower to act on the occasion, 
without enormous trespasses committed in a 
vaiiety of wavs against the ends of justice; 
the established course of practice being itself, 
in a variety of ways, repugnant to the ends 
of justice, pregnant with injustice in a va- 
iiety of shapes. 

5. Tli.it, had the same points come before 
a justice of peace, acting in the mode of pro* 
eeduie called summary, none of thot>e injus- 
tices would necessarily or probably have taken 
[)lace : but that the whole procedure might 
liave been, and in all probability would have 
been, ill a state of perfect conformity to all 
tlie ends of justice. 

Supposing the cxtracis in question to have 

deposition taken in the mode in question wa.s no 
better than an affidavit, wliat would be the re- 
sult? That it was ui)on a par with the only sort 
of evidence whicli a court of common-law judges, 
sitting without a jury, ever vouchsafes to hear; 
the oidj sort i^f evidence which his Lordship, 
sitting in that same place, ever suftcred himself 
to hear, when tlie cause, instead of commencing 
by an instrument called a Bill, commenced by 
an instrument called a Petition : the sort of evi- 
dence which, in preference to depositions (by 
deponents examined viva, voce by tne examining 
clerk,or by commissioners named on both sides,) 
and even to the exclusion of such depositions, he 
wai^at least as much in the habit of hearing, as 
of hearing depositions. Connive at such pro- 
ceedings i 
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been at once complete and correct copies of 
the original entries (that is, of so much of 
the contents of the whole book as applied to 
the facts in question,) the propriety of the 
verdict is out of dispute. But there appears 
strong reason for concluding them to have 
been trustworthy in both those points, and 
scarce any reason for suspecting them to have 
been untrustworthy in either. I 

On his cross-examination, Aldridge” de. 
dared (confessed, says the report) “that he 
had no memory of his own of those specific 
facts.” This declaration seems a pretty con- 
vincing proof of his veracity and trustwor- 
thiness : for, had it been an object with him 
to gain credence for tlie facts stated in and 
by the entries, those facts being false, what 
should have hindered him from, deposing to 
the truth of them at once? why qualify his 
testimony by a “ confession” so likely to de- 
stroy the supposed intended effect of it'<^ Yet 
it is tliis very declaration that constitutes the 
whole of the ground on which the whole of 
his testimony taken together was pronounced 
unfit to constitute the ground, or any part of 
the ground, of the vet diet. 

A multitude of lights which might liave 
been thrown on the case, appear, somehow 
or other, to have failed of being thrown on it. 

Between the day on which this testimony 
was delivered, and the day on which the en- 
tries were supposed to have been made, what 
length of interval was there? On this head, 
utter silence. Suppose twenty years: — it 
might be natural enough that the facts con- 
stituting the subject-matter of the several 
entries (answers given by the several tenants 
to the question, At what time of the year did 
your holding expire?) should have left in 
his memory little or no truce. Instead of 
twenty years, put half as many months, such 
utter oblivion would seem scarcely probable: 
and in this case, and this only, a suspicion 
might have presented itself. The entries 
made by you were not true : you knew they 
were not : were you now to swear them to 
be true, by the testimony of those tenants or 
some of them, you might (so you apprehend) 
be convicted of perjury. It is to avoid the 
danger, hoping at the same time to have the 
benefit, of a false oath, that you now confine 
your declaration to the fiict of having made 
those entries ; that being a fact which is true. 

Question 1. When you made those respec- 
tive entries, did you at the time look upon 
them as true, or as being in any instance or 
in any respect not true ? — Answer in one 
way: I have no recollection of my being 
conscious of their being false in any respect: 

I cannot, therefore, but be persuaded of their 
being true: for, had it been niy intention to 
make an entry known by me to be false, it 
must have been in pursuance of some plall of 
fraud, a matter too remarkable (not to speak 


of the wickedness of it) to have been so soon 
forgotten by me. — Answer in the other way; 
Though it was by me that the entries were 
made, I cannot hut acknowledge that at the 
very time of making them 1 was conscious ot 
their not being true. 

Question 2. The memoranda, of which the 
paper you now produce is composed, are not 
original memoranda made hy you at the time, 
hut copies made, in the way of extracts, from 
the nienioranda really made at the time ; 
which memoianda were entered in a book. 
Idiis transcript whicli you now piodiice, docs 
it contain all the entries in that book that 
bear any relation to the matter in question? 
if not, then, of the wdiole numlier of relevant 
entries that are in that book, how many, and 
to what effect, are tho^e which }on omitted 
to include in this your transcript? and for 
what cause did you omit them i espectively ? 
Most probable Answer: In this trari'^cript is 
contained everything wliatsoever that bears 
any relation to the* matter in dispute: the 
other eiitiics were notliin|^ more than entries 
of payments made by the tenants at different 
times, payments wliieli have no rehition to 
the matter in dispute. 

Question 3. Here, instead of the book in 
which the original entries were made, you 
bring a paper containing nienioranda which 
you say are transcri{)ts made Irorn siicli of 
the entries as bear relation to the matter in 
dispute. ITow comes it that you have not 
brought the book itself? How came you to 
put yourself to all that trouble ? — Probable 
Answer: In the book, these memoranda were 
a little dispersed : being ranged (as in other 
books of account) according to their dates, 
they were intermixed with entries relative to 
other matters. To have seaiehed for them 
here, would have consumed I know not how 
much of the time of the court. As the effect 
of the whole statement was at any rate to 
depend on the credit that might he thought 
due to my testimony, it did not occur to me 
that niy bringing that book would be either 
necessary or of use. 

By the part taken in the business by the 
judge that tried the cause (Lord lamgli- 
borough,) it is cleu** that by that learned 
Chief Justice of the Common Pleas, after- 
waids Loid Chancellor, the production of the 
original book w'as deemed not necessary. Is 
it to be wondeied at, if a conclusion to the 
same effect should liave determined the con- 
duct of the unlearned witness? 

All these questions, so obvious, so natural, 
and not one of them put: neither by the coun- 
sel employed to impugn the evidence, by the 
counsel employed to support the evidence, 
nor by the learned judge, whose support in 
other ways it received. Was it that un- 
learned reason and law-learning are mutually 
exclusive of each other? Was it that, in the 
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opinion of learned gentlemen, it was time to 
go to dinner ? Was it that causes calling 
for judicature were many, and that (as in 
the nature of things must commonly he the 
case in current practice) tlierc was not time 
for doing justice to any one ? Was it that the 
parties were known to be rich and sturdy, 
and that, by a sort of professional instinct 
so natural to learned gentlemen, it was felt 
that the less the expenditure of untimely 
reason, the more ample room there might be 
for supplemental law ? 

In fact, no fewer than five h*arncd gentle- 
men, all of them then or since of distinguished 
eminence, were listed, though in vain, in the 
support of this evidence: ami, before this 
argument, the cause had been rich in inter- 
vening incidents. 

The moie thoroughly the history of the 
cause is understood, the less the wonder will 
be, if the unlearned witness and tlie learned 
judge joined in one common error. They 
were wrong ; for the Co«it of King’s Bench, 
w’ith Lord Kenyod at the head of it, pro- 
nounced them so. They weie in an erj'or; 
but how came they to have fallen into it? 
The want of having made aeqnaintaiiee with 
a law never piomnlgated — a law never made, 
but which by learned imagination was capable 
of being made, in the way of jurisprudential 
abstraction (tliat is, of imagination,) out of 
two decisions, with either of which it was not 
possible for them to have been acquriinted ; 
and which, i^ter having been bniied as soon 
as born, weie dug up tor the occasion out of 
the l/mbits infanlum in which they slept: the 
one by Mr. Jnstu'e Buller, alter a sleep of 
thirty-four jears; the other by Lord Kenyon, 
after a sleep ot thiity-seven yeais. 

For thus it is, tliat, on pretence of being 
declared, laws upon laws, laws fighting with 
laws, are made throughout the manufactory 
ofcominuii, that is, of judge-made, law. That 
B may receive w.irmng (warning which it is 
neither designed nor expected should ever 
reacli him), A must fiist have lieen consigned 
to distress or ruin. Gulfs by the side of 
gulfs cover in its whole expanse the field of 
jurispi ndeiitial law: nor can any of them take 
its ehanee of being closed, till the property or 
liberty of some in voluntary Cm tins has been 
thrown into it. 

Had the matter come before a court of con- 
science, or a justice of the peace (ami nothing 
hinders but that a iML.e, the same in principle, 
may have come eie now before eitliei of those 
seats of unsophisticated common sense;) had 
it come (say for exemplification sake) before 
a justice of the peace, how would he have 
dealt with it? If the ahove-projiosed rules, 
obvious as they are, are indeed conformable 
to the ends of justice, he would have pro- 
ceeded (for what should have hindered him ?) 
according to the spirit of those rules. By 


questions such as those above brought to view, 
he would have scrutinized into the bona fides 
of the witness; and (if satisfied as to that), 
into the correctness and completeness of the 
evidence, when all had been extracted that 
could be extracted from that source. Previ- 
ously to his decision, he would have insisted 
or not insisted upon the pioduction of the 
book, according to circumstances. 

He would have insisted upon the produc- 
tion of it, had any doubts remained on his 
mind of the correctness or completeness of 
[ the alleged transcripts ; had the like doubts 
remained upon the mind of the adverse party ; 
at any rate, if only a few minutes, or only a 
few hours, or even nf fraud were suspected, 
or the magnitude or the stake appeared to 
warrant tlie delay, vexation, and expense) a 
few daijSy were understood to be necessary, 
in respect of time, to the production of it : 
nor would he even have grudged days, or 
weeks, or months, with whatever burthen in 
respect of expense the burthen in other shapes 
might be understood to be aggravated, if the 
[laity applying for the scrutiny were content 
to take, ami did actually take, the burthen, 
absolutely or provisionally, upon himself. 

He would not have insisted on it, if — the 
answers given to all such questions as the 
above proving completely satisfactory, he 
had been assured tlnit the book was at the 
other end of the country, and that not less 
than a week’s or a fortnight’s journey on the 
part of the witness (it being under bis lock 
and key) would be necessary to its being 
foithcoining, — if the call made for it on the 
other bide appeared to originate in mala Jides, 
the demander refusing to come into any rea- 
sonable measures for indemnification present 
or eventual, — and to have no other object 
than that of subjecting the opposite party to 
vexation and expense. 

He would have had recourse to any one of 
a variety of expedients, rather than, by un- 
conditional order, or nneonditional refusal, 
subject in any shape either the one party or 
the other to prcfioiiderant and unnecessary 
inconvenience. He would determine in favour 
of the transcripts in the first instance, subject- 
ing the decision to eveiitmd reversal within 
a limited time, means of inspection being se- 
cured to the adverse party within that time. 
He would determine against the transcript in 
the first instance, subjecting the decision to 
eventual reversal within a limited time, on 
the production of the book before himself, or 
the examination of it in other trustworthy 
hands, agreed upon by both parties, or too 
notoriously trustworthy to be with any colour 
of leasoii objected to by either; the book 
beiiy? in either case found to be correctly and 
completely represented by the transcripts. 

•It would be an almost endless task to ex- 
hibit on this occasion an exhaustive view of 
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all the expedients, the mezzi termini, to which, 
under the possible diversifications of which 
the convenience of the parties in a case of 
this sort may be susceptible, recourse might 
have been had. To assist conception, the 
above may be sufficient for a sample. In the 
choice of expedients having the legitimate 
ends of justice for their object, common sense 
and common honesty would not in practice — 
when they act by themselves they do not — 
find any insuperable difficulty. It is only 
common law, or its faithful ally in the war 
against justice, English equity, that, by a 
noble disdain of the convenience and interest 
of all parties, contrives for its own sinister 

purposes contrives by unbending rules — 

to involve in one common violation all the 
ends of justice. 

The question here on the carpet is of the 
number of those which respect the admission 
and exclusion of evidence. At the trial, whe- 
ther it be in the iiH'tropolis at Niai Priiis, or 
in the country at the assizes, it is always in 
an abstract point of view that they are con- 
sidered. In all cases alike, there is a some- 
thing which is abstracted and set aside : and 
what is that something? — the interest of 
all individuals concerned, in the character of 
suitors ; their interest, in respect of tlie im- 
portant points of delay, vexation, and ex- 
pense. in theory, accordingly, the decision 
may be wrong or right ; in theory, and in tliis 
abstract point of view, it is actually right, as 
often as it puts an exclusion upon evidence 
of inferior trustworthiness, where superior 
might have been had from the same source. 
In theory, therefore, it is sometimes (though, 
on the whole ground of exclusion taken to- 
gether, perliajis not once in fifty times) right : 
but in practice, — if in delay, vexation, and 
expense — all fictitious, all niamifactuicd for 
the sake of the profit to be extracted out of 
the expense — there be anything of injustice, 
it is always richly fruitful in injustice. Take 
the assizes, the circuit husiiiess, as the fair- 
est sample of the whole field of common-law 
regular judicature ; embracing the whole ter- 
ritorial expanse, with the exception of the 
metropolis. The only article of evidence pro- 
duced, and that an article which (supposing 
it received and credited) is decisive of the 
cause, turns out to be of such a sort as to 
indicate as obtainable from the same source 
another article : and that other, an article of 
such a complexion, that, with the help of a 
micrometer, if viewed with a microscope, it 
might be seen to stand in the scale of trust- 
worthiness an infinitesimal part of a degree 
above that one which, being in court, is ac- 
tually offered. What follows ? Considered in 
the abstract point of view above mentioned, 
there is nothing to be said against the rejec- 
tion of the inferior evidence. But in a piac- 
fical point of view, — in respect of everything 


that is worth considering — in respect of the 
interest, the feelings, the property, the well- 
being, perhaps the being, of the suitors, 
observe the consequence. At the end of six 
or twelve months, or twice as much — at the 
expense of fifty guineas, or a hundred, or se- 
veral hundreds — at an expense which not 
one individual out of fifty would be able to 
defray, though he were to leave himself as 
bare as when first brought into the world, 
the ideal imperfection may or may not re- 
ceive its coircctive; but in the meantime, 
some one out of a hundred accidents has hap- 
pened : the better evidence is lost; the party 
that should have profited by it is dead, heart- 
broken, or ruined ; his life, or his money, or 
his courage, arc extingiiihlied. 

Could a respite of half a dozen hours have 
been allowed, perliaps tlic theorctically-su- 
perior evidence might hav^ been made forth- 
coming, and the reqnifite satisfaction given 
to the delicacy of leat ned consciences. To an 
unlearned magistrate, to a dozen of ignorant 
shopkeepers sitting in a court of conscience, 
it w„ouId as soon have occurred to hang a man 
without a hearing, as to refuse him anv such 
icspite. But neitlier six hours, nor h<»lf the 
number, can ever be allowed to any such pur- 
pose. Necessity, the ofis[)nng of professional 
convenience, opposes an insuperable bar to 
all such weaknesses. Under the auspices of 
the learned magistrate, in whose eyes the 
cosmography of circuit-judicature is a miracle 
of wisdom and justice ; in whose computation 
four days out of the tliree hundred and sixty- 
five are in every place sufficient, ami in some 
places too many by half, for justice ; in who^e 
estimate, the time which is sufficient for the 
collection of fees miiot needs he sufficient for 
judicature; — under such auspices, the wheel 
of judicatuie can no inure be stopped to save 
a man’s fortune, than a mill-wheel to save 
his body from being crushed. 

CHAPTER III. 

OF SUGGESTIVE INTERROGATION. 

§ 1 . Measotis mjaimt the absolute 'prohibition 
of Suggestive. Interrogation. 

By a suggestive interrogation, is meant an 
interrogation by which the fact or supposed 
fact which the interrogator expects and wishes 
to find asserted in and by the answer, is made 
known to the proposed respondent. Is not 
your name so and so ? You live at such a 
place, do not you? You live as a servant 
with the defendant ? 

The term is from the Roman school of 
law ; hut, without suggesting the idea of Ro- 
man or any other law, to the mind of every 
person to whom the English language is fa- 
miliar, it suggests readily enough the import 
above ascribed to it. 
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Leading is the word employed instead of it 
bv English lawyers. To a non-lawyer, the im- 
port meant to be conveyed is not suggested 
60 readily and distinctly (if at all) by this 
word, as by the word suggestive. It affords, 
novvever, the convenience of being applied in 
cases in which the word suggestive is not 
applicable. You must not lead your own wit- 
ness, says one rule one hears among English 
lawyers: you may lead your adversary’s wit- 
ness, says another rule one hears in the same 
school. 

Concerning the propriety of these rules, 
and of the distinction on which they turn, 
inquiry will presently be made. 

That the response ought in every instance 
to be the expression of the actual recollection 
of the proposed respondent, and not the alle- 
gation of another perbon, adopted by the re- 
spondent, and falsely delivered as hib own, is 
sufliciently manifest. That whatsoever mea- 
sures may be necessary for the iirevention of 
This effect should constancy be taken, is in 
like manner manifest? But they belong not 
to this head.* 

The {lurposes for which an inferrogation 
of the suggestive kind may be not only not 
prejudicial, but conducive, to tlic ends of 
iustice, seem reducible to two heads, viz. 
dispatch, and assistance. In the first case, 
the interrogation is suggestive in form only; 
in the other, in suhbtanee and elfect. 

Take, in any individual ease, any indivi- 
dual interrogation, — and suppose it subser- 
vient to the purpose of dispatch, and of 
dispatch only, not yielding in any shape any 
assistance to the proposed respondent , the 
innocence and the utility of it are by the 
supposition established : tlie innocence, by its 
not being subservient to incorrectness or in- 
completeness on the part of the testiinoii)^, 
nor thence to deception and rniidecision; the 
utility, by its being subservient to di->patc}i, 
thence operating in diniimition of delay and 
vexation. 

In this case, the substance of the matter 
of fact ^vhich the interrogator expects and 
v/islies to find a^'serted in and by the answer, 
is made known to tlie proposed respondent ; 
and therefore the interrogation is suggestive. 
But the fact made known to liim for ibis pur- 
pose being no other than what was known to 
him already, the suggestion is, by the suppo- 
sition, of a sort from which no absistaiiee to 
any plan of mendacity can be derived. 

From the purposely short exemplification 
given above — a specimen by which, as yet, 
little dispatch is gained, little circumlocution 
saved — a conception may, without much dif- 
ficulty, be formed, of much greater savings. 

• The subject tl'[;y belong to is rather pro- 
cedure than evidence' Among the arrangements 
requisite, those that belong to architecture con- 
^itute the basis of the est. 


You live at such a place f no saving as yet : 
Where do you live f would be still shorter. 
Yoti live as servant with the defendant ? some 
saving already. Under a rigorous prohibition 
of suggestion, the interrogation might have 
been drawn into some such form as this : — 
Have you any acquaintance with either of the 
parties to this cause ? Yes. —With which of 
them? The defendant. — Of what nature is 
your acquaintance loith him, and whence de- 
rived? I live with him as his servant. 

In the way of supposition, — and even in 
practice, where, on the part of the party 
really concerned in interest, the requisite de- 
gree of confidence is not wanting, — the use 
of suggestion to the purpose of dispatch will 
assume a greater latitude ; if the proposed 
respondent be a person to whom no disposi- 
tion to make aTiy such deceptitioiis use of any 
fact made known to him can be ascribed ; or 
if the fact, though as yet unknown to the 
pioposed respondent, be of such a nature that, 
though he weio even disposed to make any 
such improper use of it, it would not be in 
his power. 

The a[)pcaraiico of suggestion affords na- 
turally a sort of suspicion of mala fides: in- 
formation, tiu'reforc, which he knows how to 
obtain without that appearance, a man will 
not naturally choose to jmrehase at that 
price: to incur a suspicion of that sort, and 
without use, will he a mark of miskilfulness. 
Hence, in this way, a young advocate of little 
experience, who, as such, stands exposed 
to the imputation of unskilfnlncss, will not 
naturally h.izaid the taking liberties, such 
as an advocate whose eminence has placed 
him above the imputation, will take without 
scruple.f 

The second ground for admitting suggestive 
iiiterrogation, is assistance to recollection. 

Flora what has been said under the head 
of recuirence to notes, it must have been 
abundantly manifest that cases exist invvliich, 
to the coneetness and coinplctcness of tes- 
tiiiioii)^, helps to recollection cannot but be 
iicccs'^ary. J 

*|- The saving thus made in point of time is 
among tbe many tauses which concur in render- 
ing it more pleasant to the judge to have to do 
witli advocates of old established eminence, in 
preference to juniors. 

:{: In the case of any such help to recollection, 
it may exist in the shape of a written document, 
and that documc^it in the possession of the pro- 
posed respondent : in that case, the help is af- 
forded by recurrence to notes. 

But a case that may also exist, is, that it shall 
be in the possession, not of the proposed respon- 
dent, but of the interrogator. Here, then, if not 
in the particular shape of suggestive interroga- 
tion, at any rate suggestion, is justifiable. Look 
upon that paper— the contents of it are a long 
account (suppose) of receipts and payments : — 
do yPn know anything of the contents^ are any 
and what of them true")^ By 
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In the ordinary intercourse of life, — ^incases 
where the interest, the manifest and recog- 
nised interest, of all the parties, requires that 
the truth, the whole truth, and nothing but 
the truth, be brought to light, — where from 
falsehood (supposing it to come out instead 
of truth) every interest would be prejudiced, 
none promoted; — no one but must have fre- 
quently experienced how useful and necessary 
suggestions from without are to the correct- 
ness as well as completeness of the statement 
which requires to be delivered. 

By such suggestion, a result which, it is 
true, may ha[)pen is, that (honest iccollecti on 
not being the object) assistance may be given 
to mendacious invention, and the production 
of deception may be the consequence. But 
from thispossibility, no just conclusion against 
the propriety of admitting the 'Suggestion can 
be deduced. 

In favour of the admission, provided cer- 
tain conditions be observed, several consider- 
ations appear to plead. 

1. If the bringing to view the fact or cir- 
cumstance in question be necessary to the 
giving elFect to tlie right of the cause, on 
which side soever it lie — in other words, to tlie 
prevention of inisdecisioii; at the same time 
that, without the assistailce in question, re- 
collection of the fact or circumstauce cannot 
take place; — exclude the suggestion, niisde- 
cision is the certain con«C(iUcnce. 

On the other hand, admit the suggestion, 
and, — though it should happen that, of the 
request made for the admission ot it, a plan 
of mendacious invention was the final cause, 
— still dece[)tion and misdeci'^ion are far, very 
far, from being the necessary result. 

2. The probability of the failure of true 
evidence through want of recollection, is 
greater than the probability of mendacious 
evidence in consequence of assistance afforded 
by suggestive questions. 

On the one hand, honest failure of recol- 
lection (a weakness that requires assistance 
from another quarter, to enable a man to de- 
clare and make known the fact as it really 
happened) is an incident extremely common, 
and therefore proportionably probable. It is 
what may happen to every man ; and is hap- 
pening to every man continually, in every 
man's experience. 

Failure of recollection is most apt to hap- 
pen in the case of a timid witness, who is 
least likely to be a mendacioAis, and in paiti- 
cular a successfully mendacious, witness. By 


By the same causes by which recurrenre to 
notes may be necessitated, suggestion from with- 
out may be necessitated. 

Ill the case of recurrence to notes, was seen the 
necessity of referring the allowance or disallow- 
ance to the discretion of the judge ; in this case 
(as will be seen presently) the same necessity pre- 
scribes the same arrangement. 
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the perilousness and novelty of his situation, 
it frequently happens that the exercise of a 
man’s mental faculties, and in particular his 
memory, is greatly disturbed and weakened. 
From the facts that constitute the subject- 
matter of his deposition, — from the truces left 
bv the past perceptions in question in his me- 

iilory, his attention is irresistibly called off 

to the variety of sensible objects with which 
he is encompassed, and whicli are so many 
sources of terror to his mind. 

So far as the effect of the suggestion (whe- 
ther exhibited in the form of a question or in 
any other) is merely to bring back to the re- 
collection of the witness a true matter of fact, 
which was really there betorc, — the effect of 
it is not prejudicial to triitb and justice, but 
advantageous, and frequently altogether ne- 
cessary. 

The case, therefore, in which the effect of 
such suggestion is benelieial to the interests 
of truth and justice, is inexperience frequent, 
and in prospect probable. 

On the other hand, t,hc case in which the 
effect of it is prejudicial to the interests of 
trutli and justice, viz. by promoting menda- 
city — mendacity successful, that is, produc- 
tive of deception on the part of the judge, — 
presents itself (at least in the state of things 
most frequently exemplified in English prac- 
tice, in which the interrogation is performed 
111 an open judicatory, on a day foreknown to 
both parties, and by professional advocates on 
both sides) as likely to be extremely rare. 

1. The mischievousness of .niggested infor- 
mation is confined to those cases in which the 
proposed respondent is pre-disposed to make 
use of it to a mendacious purpose. 

2. Supposing tlie existence of a disposition 
to mendacity to be productive of any such 
pernicious effect, the fact thus conveyed to 
the knowledge of the proposed respondent, 
must be a fact the knowledge of which could 
not have been conveyed to him at any eailier 
period than the commencement of this his 
examination. For, at any antecedent point 
of time, the intimation of it might have been 
conveyed to him wilbout exciting any sus- 
picion: whereas, conveyed in the way in ques- 
tion, it cannot but be productive of a degree 
of suspicion such as leaves little danger of its 
being productive of the effect aimed at by it. 

3. In the shape of notes or memoranda 
supposed to have been taken by the proposed 
respondent for bis own use, the information 
might, at any antecedent point of time, have 
been furnished to lilin, — and that in the per- 
manent form of a written document, much 
more surely subservient to the proposed si- 
nister purpose, than any such verbal informa- 
tion as is supposed, can be. 

4. Even within this narrow space of time, 
it cannot be conveyed to the proposed respon- 
dent (however prone to mendacity), otber- 
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wise than in the case of a correspondent 
disposition to the correspondent species of 
subornation, on the part of the interrogating 
advocate. 

5. In the station of advocate, iriisbehavioiir 
in this shape is not at all conformable to the 
natural state of things : the profit would be 
improbable, and would accrue to the party : 
the loss, in the shape of loss of reputation, 
would be probable, and would fall on the sup- 
posed delinquent, the advocate, himself. 

6. Suppose the two requisites to the spe- 
cies of improbity in question conjoined; viz. 
on the part of a proposed respondent, a dis- 
position to apply the information to the pur- 
pose of a mendacious statement, and on the 
part of the advocate, a correspondent dispo- 
sition to furnish it ; and suppose the menda- 
cious statement delivered accordingly: still 
no harm takes place, unless, mendacious as the 
statement is, it obtains credence, and decep- 
tion and misdccision aie the consequences. 

But the probability of iu\y such deception 
on the part of the judge, in consequence of 
the mendacity of the witness, and thence pf 
mendacity itself from this source, is, again, 
much reduced by the remedial virtue of vivi 
voce interrogation ex adeerso. 

Where the answer to the suggestive ques- 
tion would be decisive, and the truth of it 
not liable to undergo ulterior scrutiny from 
a quarter interested in the detection of the 
falsity of it (if false ;) here, indeed, tlie pio- 
spect of success in a confederacy of this kind 
would be highly favourable, anti the piobabi- 
lity of the attempt propoitionable. 

Such, accordingly, would be the case, in 
the instance of the sort of examination car- 
ried on in the Roman mode of procedure in 
causes in general, and in Engli&li procedure in 
the courts of equity. An advocate of the 
party frames the question in writing; the 
officer standing in the place of the judge pro- 
pounds those questions to the witness viva 
voce; the witness gives his answer accord- 
ingly; no advocate present on the side op- 
posite to that in favour of which the witness 
(in the case of a mendaeious witness) violates 
the obligation of veracity ; no advocate to 
ground a fresh string of questions upon tlie 
mendacious answer, for the purpose of bring- 
ing the falsity of it to view. 

But, under the tutelary influence of cross- 
examination, the chance of success to a con- 
spiracy of this kind cannot hut be rendered 
highly precarious. The assistance which it 
is in the power of the supposed confederate, 
in the station of examiner, to give to the ex- 
aminee, is but momentary. What he does, is 
to suggest the supposed matter of fact, the 
existence of which is to be asserted by the 
response. But, the suggestion once given, the 
power of support is gone. The next moment, 
the mendaeious witness sees himself delivered 


into the hands of the adversary; from whose 
merciless lips will issue an unknown string 
of questions, all conspiring to bring to light 
the truth he has endeavoured to disguise ; to 
expose to view the falsehood he has had the 
imprudence to advance. 

7- As in case ot false responsion, — where 
an attempt has been made that faik of pro- 
ducing deception, the natural effect is to put 
the judge upon his guard: the natural ten- 
dency is thus to prevent deception, and to 
give birth to a decision in favour of the other 
side. 

Of a question of this nature, the distinc- 
tive character is too manifest to be in any 
danger of escaping the observation of the 
advocate on the other side, or even of tlie 
judge. The degree of suspicion and discredit 
which it will throw on that side of the cause 
in favour of which the attempt is made, may 
be set down as (comparatively speaking) a 
constant and certain elfeet; while the undue 
benefit derivable from it, is but an accidental 
and precarious one. 

In a dubious case, or in a case in which 
success (bad or good) admits of degrees, un- 
due prejudice to the side on which it is em- 
phiyed, is perhaps upon the whole a more 
probable result than undue advantage. If, by 
the advocate on one side, any such attempt 
be made with his eyes open to the tendency 
and consequent impropriety of it, it must be 
ill confideiice of its meeting with no common 
degree of incapacity on the part of the advo- 
cate on the other side, as well as no common 
degree of incapacity, or carelessness, or worse, 
on the part of the judge. 

Where it is the known destiny of the evi- 
dence to be minuted down and published, the 
probability of any transgression of this sort 
seems very small indeed : nor, it is supposed, 
would the exemplifications of it (if any) be 
found otherwise than very unfrequent in the 
printed tiiais, at least of modern times. 

The difficulty of drawing any clear line of 
demai cation, between the cases to which tlie 
prohibition of such suggestions shall, and 
those to which it shall not, be understood to 
extend, constitutes another objection to the 
utility of the prohibition. Look at the his- 
tories of these proceedings ; documents which 
English judicature furnishes in such instruc- 
tive abundance : instances in which the ques- 
tions, put by an advocate to the witness called 
in on his own siile, wear this suggestive form, 
present themselves, and present themselves 
unaccompanied with any objection on the 
other side, at every [lage. 

In fact, when is it that any objection to 
the use of them appears to be made ? On 
those gccasions on which the use of them 
presents to view any probable prejudice to the 
othe#side. These are but few: and of these 
few, the cases in which the real cause of the 
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objection is not the adverseness, but the ser- 
viceableness, of the suggestion to the extrac- 
tion of truth, would (I am inclined to think) 
be found to compose the major part. The 
witness (an honest witness) is bewildered : 
a hint to refresh his recollection would set 
him in the right path. It is for this reason 
that the party who has truth on his side, en- 
deavours to supply him with that assistance: 
it is for this same reason that the party who 
has truth adverse to him, is upon the watch 
to deprive him of that assistance. 

.The impossibility of marking out before- 
hand the cases to which the liberty of sug- 
gestive interrogation shall extend, will appear 
sufTieiently manifest to any one who considers 
the tenor of the two rules of English law 
mentioned above: rules which, taken toge- 
ther, are by much too absurd to experience 
(even under the technical sv^tein) an undc- 
viating ohediem^o ; rules which (like most, 
if not all, other rules of that system) experi- 
enee double honour, sonietmies in the breach, 
and sometimes in the observance. 

Not lead }Our own witness? — Why not? 
Because your own witness is partial to jour 
side ; and to such a degree partial a-^ to be 
ready on all oeea^ions to adopt, and deliver 
as his own testimony, — to adopt, knowing it 
to be a lie, — any lie that, fioiii your hiief oi 
otherwise, you may he di^j^osed to put into 
his jnoutli. Thus measured, thus rational, 
are the professors of this pretended science*, 
in tlio eoiieliisions Ihi'v draw in the way of 
circumstantial e\ idenco. Pi lnci[)al fact, par- 
tiality, even to the longlli of perjury, on the 
pait of the witness called on any side, — par- 
tiality on the part ot every witness in tavour 
of any suitor i)y whom he is called upon to 
depose. Evidentiary fact proving’ the pai- 
tiality, the need 1 conceive nivselt to be un- 
der ot calling Ujion Iiim for his evidence : the 
accident of his having been present at the 
transaction, on tlie proof o( which my cliaiice 
of justice happens to depend. 

What if he happens to have been called on 
both sides? — a case every now and then 
exemplified in practice. According to this 
aigumeiit. lie must in that case be partial on 
both sides : determined, in ea'-e any such ques- 
tion should he put to him, to perjure himself; 
and so suie of succeeding in ins perjury, and 
of making each side gain the cause, that he 
must not he heard on either^ side. 

Lead my ad versary’s witness? Why may I 
on all oecfisions lead my adversary’s witne-s? 
on no occasion lead my own? Because, your 
adver^aiy’s witness (tlie witness on whose 
testimony ) our adversary’s claim happens to 
.stand) being on lliat account sure to be par- 
tial to }{)ui adver'-ary, and against you, jou 
may offer to put into his mouth as niaiw un- 
truths as you please, he will not opeif it to 
one of them. 


Not to speak of any such outrageous force 
as to plunge a man into the acceptance of an 
invitation to commit perjury, — in what pro- 
portion of the whole number of causes, may 
a bias more or less strong In favour of the 
inviting party (the testimony not having been 
called for on both sides) be expected ? There 
are three cases — partiality for the invoker’s 
side, partiality for the adversary's side, par- 
tiality for neither side. Antecedently to parti- 
cular reasons pleading in favour of the several 
cases, the aggregate list of witness should be 
equally divided between the three. That the 
list of cases in which the partiality is on the 
invoker’s side* will naturally be the most 
numerous, is indeed evident enough at the 
lirst glance: that it can never be so numerous 
as to swallow up both the others, might, one 
should have thought, have been at lea^t equally 
evident. 

Observe tliat, should it so happen that my 
adversary’s witness, the witness technically 
so denominated, the witness vvliose testimony 
rny adversary is so unfortunate us to be o- 
bl’ged to call for or lo.'-e Ins cliance of justice 
— that, tliis witness of my adversary’s in name, 
should, in affection, be my witness; — in this 
case, in the legiilar course of things, the 
check opposed to mendacity by interrogation 
Cl fuhrtso has no application. For, it being 
on behalf of iny advei-arv that this witness 
ha^ bi‘(‘n examined in chief, tlie examination 
to W'hich lie is subjected on my behalf is the 
eross-oxaininatioii . the sui)p(ised adverse ex- 
amination, wliii'h, being itself the check U[)on 
the examination in chief, is the last of the 
two [larts of which the whole examination is 
comprised: the last of all, and wdiich, being 
itself hut a check, has no other to be a check 
upon it. 

In this case, therefore, the security of the 
cause against mendacity by the assistance of 
suggestive questions, rests on the honour and 
regal d to ch.iracter on the part of the advocate 
and of the judge, not on the preventive power 
of tlie jirohibitive lule.f 

* See J»ook IJ. Sccuritifs ; (’ha]). IX. Inter-- 
rogation , § h. Affections of the interrogators 
ami respondeals toivards each other., how far 
piesamahle'l p. .‘llli. 

()i t!;e two corresponding rules, thus equally 
pregnantwith theoretical absurdity, the use made 
in practice may be cxjiected to be considerably 
diflerent. 

AFhen, in the person of his adversary’s witness, 
an advocate finds himself in po.ssession of a tlc- 
]K)iient whose affections are (as, from his relation 
to the parties or the cause, they frequently will 
be) manifestly and strongly on his (the advocate’s) 
side ; shame will naturally and almost instinc- 
tively restrain him from plying the witness with 
suggestive questions. Of the two rules — the pro- 
hibition absurd in itself, the permissinn absurd 
by its inconsistency and undi.scnminating gene- 
rality, — the permis.vivc one (it seems probable) is 
scarce ever in practice productive of any detri- 
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But, forasmuch as it r€sta»^on this basis en- 
tirely in this case, and to a certain degree in 
all cases, why should it not rest entirely on 
this same basis in all cases ? that is to say, 
in the sense of the court respecting the pro- 
priety or impropriety of sulTeiing the intima- 
tion in question to be conveyed to the witness 
under examination, regard being had to the 
interests of tiuth and justice. Every now 
and then it happens, tliat a candid witness, 
conscious of a defect in his memory, speaks 
out and says (supposing it for instance the 
name of a person or a place) — “ I cannot tliis 
moment recollect the name, but if any per- 
son will mention to me tliat name amongst 
otliers, such mention will bring it liack to 
my memory, and I shall be able to (lislingiiish 
it from the rest.” In virtue of tlie proliibitive 
rule here contended against, such a^sist.iiice 
is, I believe, gencially refused. What I con- 
tend for is — 

1. In the first place, tliat, wlien tlius re- 
quested oil the part of the*witncs-«, it sliould 
not be refused, but rather granted of course, 
reserving to the discretion of the judge the 
power of refusing it. 

2. In the next place, that, — when, upon the 
hesitation or declaiatioii of non-reeolleefion 
on the part of the witness, tlie advocate con- 
ceives it to be a case in whieli lie nui) honestly 


ment to the interests of truth and justice. It is 
so flagrantly absurd, that, in a case where the 
application of it^vould be productive of tlic mis- 
chief with which it is pregnant, no man lias the 
effrontery to put it in practice. 

The corresponding and opposite rule uill, na- 
turally speaking, be far fioni being alike innocent 
in practice. In tnis case, no shame being attached 
to the enforcement of tlie rule, the enforcement 
of it will experience little difficulty. Instames 
in which, by the influence of this rule, testimony 
may be sure to be rendered incomplete, and de- 
cision thus placed on the wrong side, will imlecd 
be not unfrequcntly presenting themselves. lUit 
a spectacle ot this sort is too frequent to make 
any sensation, or (if it were to make any) too 
favourable to the general interest and propensity 
of the men of law, to make any other than an 
agreeable one. It is an article belonging to the 
list of exclusionary rules: a set of rules of wliieli 
almost the whole of the jurisprudential law of 
evidence is composed : rules which are at once the 
engines of his power, and the foundation of his 
claim to the reputation of superior wisdom, and 
recondite science: rules which, being worshipped 
one moment, trampled upon the next — adhered 

to in favour of A, broken in favour of 15, tlirow 

open the shop of justice and injustice, leaving no 
right secure, nor any iniquity without hope. 

iMr. Phillipps (Ivaw of Evidence, bth Edit, 
i. 256) s.iys, “ If a witness should appear to be 
in the interest of the opposite party, or unwilling 
to give evidence, the court will in its discretion 
allow the examination-in* chief to assume some- 
thing of the form of a cross-examination.” It ap- 
pears therefore that this rule of judge-made law 
has to a great degree been set a^ide by otherjudge- 
made law, subsequently enacted — Editor.] 


make known a disposition to afford to the re- 
collection of the witness that assistance which 
it appears to stand in need of, — it should be 
allowable and customary for him to submit 
such his dcMre to the judge. To do so viva 
voc(% and therefore openly, might not be in 
every in^ta^ce practieable, consistently with 
tlie leserves iiceessaiy to prevent the commii- 
iiictttiun tioni being actually made by means of 
the applieation by wliicli the libei ty of making 
it is prayed. For maintaining this necessary 
reserve, one expedient is the banding up to the 
judge in wiiting (which might also be dune 
through the hands and with tlie privity of tiio 
advocate on the other side) the suggestion 
piopc^td to he made: tlie other is, to cause 
the witness to withdraw while the question 
on till', suhjeci, is under debate. 

In this way, it should seem, might frequent- 
ly be obtained iniieli light, which otherwise 
would b(‘ lost. And where the information 
thus alfoided ab ea'tn) happened to bo at once 
np[)osit(‘and true, it would often happen tnat 
tlie trutli of it, and the truth of the ulterior 
testimony drawn foith by tins means, would 
manifest itself by tokens sullicient to put the 
inalter out ot doubt. Often will it happen 
that one fact, thus replaced in a memory from 
which it had escaped, shall draw out from 
thence other facts, in a stream, the copious- 
ness and rapidity of which shall leave no doubt 
of its dowing from tlie right source : trom 
memory, the seat of trutli; not from inven- 
tion, the source ot falsehood. 

No objection (it should seem) can consist- 
ently be made to the romimtting it to the 
judge's discretion to affbid assistance ot this 
sort, in whatsoever case it pi onuses to be sub- 
servient to the iiilerosts of truth ami justice. 
On this occasion, as on all others, tne judge 
must be supposed ht for his otfice : all such 
precautionary arrangements must be supposed 
to have been made as appear necessary, and 
without preponderant inconvenience piomise 
to be conducive, to that effect. Such is the 
presumption on which all reasonings must be 
built. 

§ 2. Conditions of Allowance. 

That, during the piocess of interrogation, 
information under the notion cf a help to re- 
collection ought not to be commuiiicAole oy an 
interrogator to a proposed respondent, with- 
out permission qpenly appliea for anCi granted 
by the judge ; and that, in the event of such 
permission, it ought to be communicable; has 
Dcen already intimated. 

What remains is, to bring to view the cases 
in which, with propriety, permission to that 
effect may be, on the condition above men- 
tioned,* granted by the judge. 

I . If, on being applied for, it appear to you 
that file information in question would be more 
likely toassist the framing a mendacious state- 
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ment (and that in such manner as to render i 
it detection-proof, and so promote deception), 
than to improve the testimony either in point 
of correctness or completeness, — refuse to 
permit the yielding it: in the opposite case, 
allow it. 

A rule to this effect would be extremely 
general. But it seems scarcely possible to 
narrow the power thus given, without dimi- 
nishing the utility of it. 

2. There is one case in which the permission 
ought evidently to be granted: where, from 
the multitude and variety of the facts to be 
spoken to by the proposed respondent, it can- 
not reasonably he expected that tlie whole 
mass of them should have been borne in me- 
mory, in such sort us that it shall be in his 
power, without such assistance^ to deliver his 
testimony in relation to it in a state of cor- 
rectness and completeness. 

Instances might be mentioned in which the 
necessity of refreshment would be obvious, 
even in the case of a witness of the most prac- 
tised memory. An account (for example) con- 
taining a hundred items on one side, and as 
many on the other : disbursements or receipts, 
all having taken place by or with the privity 
of the deponent. Some of these, perhaps, it 
may happen to him to recollect of himself: 
but is there one man out of a hundred, or a 
thousand, that (especially it called upon on tlie 
sudden) would be able to recollect tiie whole ? 
At the same time, present to him a list of 
them, there may be none of them to which he 
may not be able to speak with decision and 
with truth. 

Accordingly, the presenting to a deponent 
in this way a ready- drawn account, is matter 
of general practice ; yet vvhfit can be more 
clearly leading, more clearly suggestive? 

But here the line between the cases in which 
on this ground the permission ought to he 
given, and those in which it ought not to be 
given, cannot (it is evident) be drawn by any 
general form of words. The necessity, and 
thence propriety, of the permission, will de- 
pend partly upon the length of the account, 
partly upon the simplicity or complexity of it, 
partly upon the mental powers of the pro- 
posed respondent. 

8. Setting aside the case in which, without 
any application from the proposed respondent 
himself, it may be proper that, in the shape of 
a written document, assistance to his recol- 
lection should be administered of course ; a 
rule that upon the face of it seems a reason- 
able one is this : 

Unless the proposed respondent, perceiving 
(as he says) the need of information from with- 
out, in regard to this or that one of the points 
concerning which he is interrogated, makes 
''plication for such information accordingly, 
which application will of course be openly 
made;) let it not be furnished to him. If such 
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application be made by him, it will then rest 
with the judge to allow it or not, according 
as (regard being had to rule the first) to his 
discretion shall seem meet. 

4. But if, for want of liis being apprised of 
some matter of fact (which, having or not 
having been matter of dispute, is sufficiently 
establislied,) the [iroposed lespondent has, on 
the occasion and in the course of his testi- 
mony, fallen into some erroneous statement, 
or as.«,nmption, or supposition, by which in any 
particular, witliout blame on his part, his tes- 
timony has been rendered more or less incom- 
plete or incorrect ; in such case it should be 
allowable to the judge, whether at his own 
motion, or (if he thinks fit) at the motion of 
any party, or the advocate of any party (the 
party by whom the testimony of the proposed 
respondent was calh'd for not excepted,) to 
correct the mistake : communicating to the 
proposed respondent whatever information 
shall be necessary to that purpose. 

5. So, in ease of need of suggestive infor- 
mation, manifested by the proposed witness, 
otherwise than by direct confession or unin- 
tentional and blameless ('rror (as above;) for 
instance, by deportment, in the way of hesi- 
tation or otherwise, it may be allowalde to 
the judge, of his own motion, or at the in- 
stance of a party (as above,) to tendt;r to the 
proposed res[)ondent such a'^sistanee a!r« shall 
he requisite ; and upon bis request to adminis- 
ter it accordingly. 

6. Snell assi'^taIlce, if admi’dsteri'd, should 
be administered in such maimer as to afi'uid 
no more information than wliat, on the sup- 
position of veracity on the part of the proposed 
respondent, may be absolutely iiecessarv ; 
leaving to be done by his memory whatever 
can be done by it. 

Example. If the name of a person form a 
material part of the testimony: and the wit- 
ness, hesitating about the name, declares that 
if lie were to hear it he should riM-ognise it ; — 
give him, along with other names taken at 
random, the mime or names stated as true, by 
the suggestion of either or both the parties ; 
to intent that the proposed respondent 
may make his choice: in which case, let it he 
the care of the judge so to {iresent to notice 
the whole list of names, that the names, so 
chosen respectively by the parties shall not be 
distinguishalde by him from the rest. * 

7. Excepting cases in which (as in that 
above exemplitied) the length and intricacy of 
the string of facts to he spoken to, puts the ne- 
cessity of suggestive information out of doubt; 
a precaution that may be of use (at least w here 

* The device commonly known (more parti- 
cularly among sca-fanng nien) under tlie name 
of a round rubiu. exemplifies the principle; now 
different soever the purpose has been, to wnicbi 
in this instance, it has been most apt to be ap- 
plied. 
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the circumstances of the case are of a nature 
to mark out the testimony for suspicion) is the 
going through with the examination of the 
witnesses on both sides, without the sugges- 
tive information; and then, and not till then, 
administering the information, it the demand 
for it be deemed to continue.* 

Under the system of procedure above sup- 
posed — under a .system of publicity such as 
the Englij^h, — a i elation of amity, operating 
to the prejudice of truth and justice, is, as 
between the {iroposcd respondent and the 
interrogator, the source, and only source, at 
whatever mischief is apprehended from the 
suggestion. 

Under a system of darkness, such as that 
of the Roman school, the opposite relation 
(a relation of hostility) constitutes an addi- 
tional relation from which, in case of sugges- 
tion, misehief has (and not without reason) 
been apprehended; the nature of the suit be- 
ing penal, the intcriogator the judge, the in- 
terrogation oral, and no otlftn* person present, 
except a scribe, acting in a state of depend- 
ence under the judge. • 

Accordingly, among tlie rub3s of that sys- 
tem arc to be found nilos proliibiting the use 
of suggestive que.stions, and to that end 
requiring that the interrogator s proposition 
shall have for its subject the name of a 
s/fec'/es, and not of an individual. “ Did }ou 
see a person, any [lerson, there at that time?’' 
A pci non — not Titins or Titia : no, nor so 
rnueli as a man 4i>r a woman, if anything turn 
upon the sex. 

Ill the cases which gave occasion to those 
rules, the inisclnef was but too real. But the 
cause of it was not the suggestivencss ot the 
interrogation, but the darkness in which the 
power exercised on the occasion was involved ; 
involved and screened from the controuling 
and salutary influence of the public eye. 

In the security alforded by such darkness 
to judicial misconduct, to the prejudice ot 
either side at pleasure, — it is no more than 
should be expected, that in this or that in- 
stance, the judge wall be disposed to bestow 
impunity on a delinquent, — in this or that 
other instance, to let fall on the head of in- 
nocence the punishment due to guilt. 

In the latter case, diflerent expedients will, 
according to the circumstances of the case, 
offer themselves to his choice. By dint of 
terror he may so confound the intellectual 
faculties of the defendant as to extract from 


* This precaution is the exact counterpart of 
that which will be found to be suggested in 
Chapter XI. under the head of time for recollec- 
tion. Examination in the first instance viud 
to preclude the opportunity of mendacious inven- 
tion : then (if any special demand for recollec- 
tion-time be presented by the nature of the case) 
interrogation ex scriptOy to be answered in the 
same mode. 


him a sort of assent to any or every question 
that ajipears to call for it : by a sort of com- 
pact (more or less explicit,) he may engage 
the defendant to confess a less seveiely 
puiiisliable offence of which he is innocent, 
m hopes of saving himself fiom the pimi.sh- 
ment attached to a more ‘^t'vrrely punishable 
offcucc, of wliicb he is also innocent : or, to 
.save all this trouble, he may at once extract 
from his terror, or his ignoiance, a signature, 
by winch he is made to recognise, as a ti ue 
cxpicssion of his mind, a discourse of the 
confessional ca.>>t, the contents of which had 
never been really presented to his mind. 

All this while (as above observed) the cause 
of the mischief lies merely in the secrecy. 

Establish the secrecy, the injustice may be 
perpetrated, fwid securely, wdthout tin; im- 
propLM" mode of interrogation. Substitute due 
and appropriate publicity to the secrecy, the 
injustice nuinot, wdlli any assurance of safety, 
be perpetrated by means of that improiier 
practice. Supposing tins or that interroga- 
tory to be, ill the way m question, improper; 
by the entering of the int (*riogatory on the 
minutes, and the (lublication of the minutes, 
tlie interrogator with his injustice will be ex- 
posed to shame. By putting the suggestive 
question, the judge would but expose him- 
self; unless, by causing the insertion of it to 
be omitted, he were to falsify the minutes : 
and, supposing this fraud to be in his power, 
and practised, the other is of no use. 

Remove what there is dangerous in the 
secrecy, and, at the same time, place all re- 
lation of undue amity out of the ease, — sug- 
gestion, be it ever so pointed and particular, 
not only is capable of being practised without 
danger, but, without any inconvenience, is in 
ordinary use. The invitation given to a man 
to prejudice himself maybe ever so pointed; 
he may be trusted to for not accepting it. 

In English equity practice, interrogatories 
put on behalf of a plaintiff to a defendant, are 
rendered suggestive without reserve. So, in 
English common law practice, in the case of 
the interrogatories put by the advocate on 
one side to the witness, who (with or with- 
out reason) Ls, from the side on which he has 
been called in the cause, presumed to be 
fiieiidly towards the other. 

Ill the Roman school, in cases not 'penal, 
interrogatories propounded by the judge to 
the defendant, i,ave been drawn up for the 
purpose by the law-assistant of the plaintiff; 
and in this case, the darkness being in a con- 
siderable degree lightened, and the motives 
for judicial oppression having little applica- 
tion in compaiison wdth what they have in 
penal cases, (especially in those in which 
governifient is a party, in affection as well 
as name,) little more inconvenience is pro- 
duceiTfroin the source in question, thaiiin the 
case of English eqiuty practice, as above. 
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CHAPTER IV. 

OF DISCREDITIVE INTERROGATION. 

But for a fallacy, no lc?«5 pernicious in prac- 
tice than gross and palpable in theory, neither 
the demand for this chapter, nor consequently 
the chapter itself, would have had existence. 

There stand-s a witness, who'^e testimony 
appears to my apprehension stained with 
mendacity ; and that mendacity of a nature 
to operate to my jirejudice. By the qiies- 
tioiis I put to him, sliall it ho permitted to 
me to endeavour to bring to light Ins men- 
dacity, or the reasons which 1 have tor sus- 
pecting him of a disposition to launch into 
that crime ? 

Yes, if ho be my adversary’^, witness: but 
no (says a rule of English law,) if be be my 
own witness. 

It is the interest of English judges tlint 
chances may never be wanting in tavonr of 
any the worst cause : that no cause, liowbad 
soever, may be given up as dcspeiale. Among 
the vast variety of devices wliicli they have 
set on foot for this purpose, one is, — to grant 
to every witness a nieiulacity-liceiisc, subject 
only to this condition, that, of two parties 
in a cause, it must be employed against that 
one by whom the witiie-^s has been called 
upon for liis testimony. 

In this witness, I behold a person to whom 
it happeiiod to ho a witness. — a percipient 
witness — and perhaps the only percipient 
witness, of a fact, on which my right, and my 
hope of success m the cau&e, is founded. 
This being the case, 1 could do no less tliaii 
call upon him to appear in the character of a 
deposing witness, and give his stateineiit in 
relation to the case. 

In a loose way of speaking, this person, to 
whom it may equally Iiappeii to be iny fiiciid, 
a person altogether unknown and iiidifTerciii 
to me, or my eneiiiy, iray be termed my Avit- 
ness 

On so flimsy aground as that of a verbal 
inaccuracy — a loose way of enipiOyiiig a pos- 
sessive pronoun, — have been rai'^ed in judi- 
cial practice, three or four most deceptitious 
rules of very diversified tendency, each of 
them susceptible of very extensive applica- 
tion, and, in fact, but too frequently applied. 

1. You may lead vour adversary’s witness. 

2. You must not ^ead you;’ own witness. 

Of these two ruie?, the impropriety was 

shown in the preceoing chapter. 

3. You must not aiscredit your own wit- 

ness ; viz. in the wav and by means of coun- 
ter-interrogation : by means of facts extracted 
out of his own lips in ttie shape of confessorial 
testimony.* / 


• Trial of R. T. Crossfield for high trfeison, 
at the Old Bailey, 11th and 12th JMay 1790; his 


4. You must not discredit your own wit- 
ness ; viz. in the way and by means of coiui- 

criine, a conspiracy to assassinate his late JMajesty 
[Geo. HI.] by shooting a poisoned arrow out of 
an air-gun. By men, whose pin poses it answered 
to speak of the afiair as a good joke, it was called 
the popyun plot.^ A n.v])tr v/as produced to one 
of the witnesses callcci by the crown (Peregrine 
Palmer), who, on his own showing, had been of 
thej>arty with the prisoner, when a tale, for the 
purpose of an air-gun, had bten looked out for. 
Question put to him, wlict!ier lie h id ever seen it 
before ? After a p.vgc or two of shufiling and pre- 
tended non -recol lection,— question by the counsel 
for tlicciown, — J nsk you once more upon your 
oath, have yon never said when you was uponyonr 
oath that you had seen a ])apcr siniiLir to tli.it?” 
Question by coiinsi l for tlie jirisoner,- Does 
your Lordship think this is the ]u-oj)er way of 
examining a witness m ehiel ?” Lord (!hief-.Jus- 
tice Eyre: — 'J’Jie whole course of this sjiccits 
of examination is not icgular. This is a witness 
for the crown: if lie disgiaees himself, wliieh it is 
the tendency ol'this exanimation to make Imn do, 
they lose the bciulh of bis tc^tunonv. The idea 
of extracting trntli from a witness for the evov/n 
who disgiMces himself is, in my apjircheiision, 
ami alw.iys has been, a thing perfeitly impracti- 
cable; forthc moment he has gone to the length 
of discrediting his testimony by the inainur in 
which he slnifilcs witli your examination, theieis 
an end of all credit to him, You rcL'nllcct ii])on 
a very solemn occasion, the judges were all of 
opinion that tiiat kind of examination on thepait 
or a jnosecution was imprnjier, for that it always 
ended m destroying the credit of yoiiv own wit- 
ness.” 

Thus f.irthc learned judge. T^ie decision evi- 
dently alluded to by Imn will appear from the 
following doenment : — 

Extract from p. 43 of a printed paper, entitled 
“ Rejiort from tlie Committee of the House of 
Conmions, appointed to inspect the LordsLIour- 
nals in relation to thtir proceeding on tlie Trial 
of WLarren Hastings, Esq. Ordered to be printed 
30th April I7Ud.” 

” Ajipcndix, No. 2. Questions referred by 
the lords to the judges, in the impeachment of 
Warren Hastings, lOsq. ; and the answers of the 
jiulges. Extracted from the Lord’s Journals 
and xAlinutes. 

“Question 1. Whether, when a witness pro- 
duced and examined in a criminal proceeding by 
a prosecutor, disclaims all knowledge of any 
matter so interrogated, it be competent for such 
prosecutor to pursue such examination, by pro- 
posing a question, containing the particulars of 
an answer supposed to have been made by such 
witness before a committee of the House of Com- 
mons, or in any otlier place ; and by demanding 
of him whether the particulars so suggested were 
not the answ’er he had so made ? Feb. 2yth, 
1783:” p. 418. 

“ Answer. The Lord Chief Baron of the 
Court of Exchequer delivered the unanimous 
opinion of the judges, upon the question of law 
put to them on Friday the 211th of February last, 
as follows: — ‘ That when a witness produced 
and examined in a criminal proceeding by a pro- 
secutor disclaims all knowledge of any matter 
so interrogated, it is not competent for such pro- 
secutor to punsue such examination, by propo- 
sing a question containing the particulars of an 
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ter evidence : by means of facts established 
by evidence other than as above. 

5. Of kin to the above, is a rule confined 
to equity-court practice. When, in the epis- 
tolary mode, in the cliaracter of plaintiff, )ou 
have interrogated a man in the character of 
defendant, and in this way extracted from 
him a muss of ready-wiitten evidence, called 
his answer ; — if you abstain from employing 
it, or any part of it, in the character of evi- 
dence against him, he shall not read it, or 
any part of it, in the chaiacter of evidence 
for himself: but if there be any part of it, of 
which you make use as above, it rests with 
him to make the like use of the whole, or 
any part, of the remainder. 

In support of the three last of these five 
rules (the two others having already been dis- 
posed of,) two arguments, such as they are, 

— two arguments, in some measure distinct, 

may be collected from tlie books. Without 
confining mvhelf to e\.act word^, the authority 
of which (for such througlkout is the texture 
of unwiicten law) can never be dei)cmled 
upon, my endeavour shall be to dis[>lay theqi ! 
t(» the utmost advantage pO!^slble. j 

1. By calling for his tc'^tunony, you have I 
admitted him to be a person of credit, acknow- I 
ledged his trustworthiness; to seek to <lis- j 
credit him would be uii iiiconsistencv ; and 
the success of your endeavours would be 
fatal to your cause: for, if bis testimony be 
not to be believed, and you have none but 
his, then is yoiy side of the cause without 
evidence. 

2. Were this to be permitted to you, the 
permission would he attended with conse- 
qiienees fatal to truth and justice. You would 
call in an untrustworthy person : if you found 
his testimony in your favour, you would then 
keep back the means you have in your hands 

answer siqiposcd to have been made by such 
witness before a committee of the House of Com- 
mons, or in any other place ; an<l by demanding 
of him whether the particulars so suggested were 
not the answer he had so made.’ April 10th, 
17»8.” p. 592. 

The above is the first in a list of twelve ques- 
tions, with their respective answers. To each of 
the eleven others is subjoined this memorandum, 

— “ and gave his reasons.^'* If, from this state- 
ment, any man should suppose, that, among so 
many millions of men as are bound by these de- 
cisions, there is so much as a single individual 
breathing by whom the possibility of obtaining 
cognizance of these reasons is possessed, he. would 
be much mistaken. The reasons were kept pur- 
posely from the knowledge of tlie very party to 
whom the decisions were professing to do justice; 

— viz. the managers of the House of Commons. 

“ Against their reiterated requests, remon- 
strances, and protestations, the opinions of the 
judges were always taken secretly.” Pp. 13, 20. 

The scene was changed from London to Mo- 
rocco. Happy would it have been for the interests 
of justice, it* the same darkness which covers 
reasons, had involved the decisions likewise, ' 
VoL. VI. 


of demonstrating his nntrustvvorthiness : if, 
on the other hand, iiis testimony proved dis- 
advantageous to you, then, and then only, 
would yon employ the means you have in 
your hands to tlie purpose of discrediting it. 
Choose, then, which you will have him to 
be — trustworthy, or untrustworthy ; both he 
cannot be. If untrustworthy, you shall not 
call him ; it is not fit he ‘should be heard : if 
trustworthy, then whatsoever he says is by 
your own admission entitled to <‘redence ; 
you are C'^topped from saving otherwise. 

Such are the arguments. They rest upon 
two grounds. 

One is a fake axiom of ps3^e]iology — a pro- 
position enunciative of a complete ignorance 
of, or inattention to, (he universal and univer- 
sally-known constitution of liiiman nature. 

The other is an e<jually complete inatten- 
tion to the tutelary and veracity-promoting 
influence of the securities employed (as above) 
for insuring the veracity, the correctness, and 
completeness of testimony — those veiy secu- 
rities, of which coiinter-interrogatiou (of tlie 
henelit of which it is the endeavour of tlie^e 
arguments to deprive the ciiuse) is among the 
most elKeient and impiessive. 

The false axiom is this : — All men belong 
to one or other of two classes — the trust- 
worthy, and the untrustworthy. The trust- 
woithy never say anything but what is true ; 
by tliem you never can be deceived. The 
untiMisi worthy never say anything but what 
IS false : so sure as you believe them, so sine 
are you deceived. 

To place the absurdity of this theory in its 
true light, would be to iiiitieipate tlie eon- 
tents ot a future book.'' But, bv an e} e not 
wilfully elos(‘(l by sinister interest, the true 
chaiacter of it can hardly fail to be seen 
stamped in siilhcieiitly strong marks upon the 
face of it. No man is so habitually menda- 
cious as not to sjieak true a hundied times, 
for once that he speaks false : no man speaks 
falsehood for its own sake — no man departs 
froni simple verity without a motive; and 
tliat of sufFieient force to more than counter- 
vail those motives which we have seen acting 
upon him in the character of securities for 
his veracity. 

But suppose, in this particular, the dispo- 
sition of a man ever so depraved. In the 
present case, that man is the most depraved, 
in whose bosoirv^ the force of the standing 
tutelary and veracity-promoting motives has 
least induence ; who is most apt to be over- 
borne by the force of any interest or interests 
whatever, acting on him in a sinister or men 
dacity-promoting direction. But, if not ex- 
posed to the action of any sinister interest, a 
man of tjie most depraved disposition will not 
be more apt to speak false, against so strong 
a curi'^nt as that of the motives wh'ch tend 

* Book IX. EiXcluswn. 

3 C c 
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to keep his testimony within the pale of truth, 
than the most upright one. 

But suppose him as much under the go- 
vernance of sinister interest as it is possible 
for a man to he. lie has then taken hi^ side : 
being (such for the aigument sake he ^hall 
be supposed) an extraneous witness, he has 
taken his side : his wislies, and coii'^equently 
the leaning of his testimony, aie con'-tiintl) 
(say) against the plaintifFs side, in favour ot 
the defendant’s. 

Be the oeeasion what it may — take what 
man’s testimony you will, you will scaiee 
ever find the whole of it false: some paits ot 
it at any rate will be kept within the pale of 
truth, w'ere it only to give credit, or escape 
the danger of giving discredit, to the rest. 

Ot this dishonest witness tie testimony 
will thus he resolvable into three parts: one 
part, whieh, in puisuanee ot his plan, he has 
rendered favourable to the defcmlant’s side: 
another [lart, whieh, it not having appeared 
to him to he in his pow'er to render it favour- 
able to the defendant’s side, is neutral, or at 
least has appeared in his eyes : a third part, 
which (as far as it goes) is f.ivourahlc to tlie 
plaintiff’s side, unfavourable to the delen- 
d. lilt’s; the dishonest witness, in spite of his 
wishes and endeavours, not having deemed it 
advisable to render it otherwise 

Exhibit in the strongest possible colours 
the untrustwoi thiness of your witness — his 
parti.dity to your adversary’s side, and his 
improbity of character; you disci edit so much 
of his testimony as makes in favour of your 
adversary, but in the very s.nne propoitioii 
you increase the trustworthiness of all that 
portion whieh makes in favour ot yourself. 

A man’s testimony cannot be believed where 
it makes for his wishes — thcrefoie it cannot 
be believed where it makes agaiikst his wishes: 
in other words, a man will be as ready to tell 
lies to thwart his own purposes, as to foiwaid 
them. Was ever proposition more directly in 
the teeth of the plainest common sense? 

Snell is the proposition assumed and built 
upon in the intimation, that “ tlie credit” of 
your own witness (meaning a witness called 
upon by you through necessity, though in 
wishes adverse to you) “ is destroyed,” in 
regard to facts extracted from him in oppon^ 
tion to his own wishes, if his credit be de- 
stroyed in regard to facts stated by him in 
furtherance of his own wishes: 

Of this same witness, wdiose credit is thus 
said to be destroyed, in relation to all facts 
disclosed by liim in o[)positioii to his own 
washes, now that, by his having been sum- 
moned by you, a pretence is given for calling 
him your oum witness : of this same adverse 
witness, W'liose credit as to all such facts is 
thus said to be destroyed by the name thus 
given to him, — the credit would, as to all 
%uch facts, have been in full vigour, bad it 


so happened that he had been summoned by 
your adversary, and the self-same answers had 
been extracted by you, by virtue of the self- 
same fjuestions. Had the examination which 
brought out the facts been called a cross-exa- 
mination, they would liave been true; but 
ii-> the examination they are bi ought out by 
IS not called a cioss-examination, they are 
false. 

Tlie reason, if it w^ere good for anything, 
would heal enroll, not against the advcise 
examination ol' a man’s own witness, but 
against the ailveisc examination ot any wut- 
ni‘ss. 

Disbelieve all he say's in tavour of bis ud- 
vei^ary when examined by his adversary in 
ilio first instance, you must disbelieve all he 
says w'lien examined by Ins adversary in the 
second instance. This you must admit ; un- 
less you maintain that the same man is credible 
01 incredible, honest or dishonest, according 
as it happens to be tins oi that man who first 
stands U{) to (juesti.'ni bun. 

A man’s moial dispo-'inon being as yet un- 
known (whieh, m triitli, w’ill on these occa- 
sions he in most iiistfiiices the ease,) his 
situation is such as (suppose this out ot doubt) 
exposes him to the action of a naturally strong 
sinister interest: ajipiised of such liis situa- 
tion, confidence in him you have none. But, 
unfortunately for you, so it has ha[)peiied, 
that in his presence, and no other, the tians- 
aetion of whieh it is necessary to you to make 
proof took place. In his testimony, therefore 
(viz. in so far as, notwithstanding his mani- 
fest situation and liis presumed wishes, it may 
not happen to him to render it incorrect or 
incomplete to your piejudice,) you behold 
your only ^•ll^lll( e. 

Among- till* means wdiicli the nature ot 
things atfoids you for exti acting the truth 
fiom tlii'^ or any otlier unwilling bosom, is iii- 
teirogation: counter-interrogation it may in 
one sens*' be called, in respect ot its contra- 
riety to the current of Ins w'ishes. JVo (says 
one of the rules;) this shutl not be permitted 
to you. Why? says justice: bei-ause (adds 
the rule) this wntness, this enemy of yours, is 
your w'itiiess. And so, because the nature of 
things has made you untortunate enough to 
stand in need of tins testimony — a testimony 
which, to your prejudice, has so strong a ten- 
dency to become false, — the fee-fed judge, 
with his technical and arbitrary rules, is to 
step in, ‘and deprive you of the use of an in- 
stiument, wuthoiit which you have no chance 
of preserving the testimony from being false, 
and decisive to your prejudice. 

I'l favour of your claim to apply his testi- 
mony to this touchstone, your argument is this 
— (and where is tlie iiieorisistency of it?) 

The leaning of this man’s wishes, as is ii;n- 
nifest from his situation, is strongly in dis- 
favour of my cause. The truth of the case, 
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which to him is perfectly known _ the truth 
(if he would but speak it, the whole of it, 
and nothing else) would be decisive in my 
favour. As yet, what 1 have been able to 
extract from him in iny favour is not suffi- 
cient ; and, insufficient as it is, it has been 
counteracted by false statements that have 
accompanied it — statements opelating in fa- 
vour of the other side. But this man, honest 
or dishonest, would naturally not be willing 
to find himself (whether in danger, or not in 
danger, of legal punishment) set down in the 
account of all persons to whose cognizance 
this cause may happen to present itself, in 
the character of a filse witness. By the aji- 
prehension of standing convicted of fiBehood 
by the inconsistency of his testimony, on this 
occasion, with this or that known matter (tf 
fact (whether known by his own testimony 
delivered on a former occasion, or fiom any 
other source,) let me see whether I may not 
be able to make him confess a part of the 
truth, nhich as yet he bus not confessed, 
and retract or explain’away, before it be too 
late, a part of the falsehood which he In^s 
hazarded. 

Thus much for the endeavour to discredit 
him by inUrroyation — by counter-interroga- 
tion : remains what concei ns the endeavour to 
discredit him by cou/itcr~cvt(/< nee. 

On some other occasion, the testimony de- 
livered by him has been found to be f.iKe: or 
he has been known to be guilty of one of those 
crimes which, wj/hout indicating any particu- 
lar disposition to improbity in this particular 
shape (the shape of mendacious testimony,) 
indicate, however, a general depravity of dis- 
position, in such sort, that in case of tempta- 
tion to fall into this ciime, resistance to the 
temptation cannot, in the instance ot a person 
so disposed, be with reason depended upon as 
being in a preponderant degree probable. 

Proofs of such former mendacity, or such 
improbity in another shape, are in your power: 
and the current of his testimony having upon 
the whole run against you, yet not in such 
sort as to deprive you of all hope (his not 
being in the present instance the only testi- 
mony you have adduced,) you apply for liberty 
to produce them. On what ground should it 
be refused to you ? Ilis testimony being in- 
correct and incomplete, and being so to your 
prejudice, what reason is there by which you 
should be prevented from bringing to light 
this truth, any more than any other pertinent 
and instructive truth? In the grammatical 
expression, howsoever applicable 

to him, what is there that should prevent your 
having permission to paint his disposition, any 
more than the disposition of any other person, 
in its real colours ? 

Not to discredit him ? Why not, as well as 
anybody else? To discredit him is to render 
probable, either by direct proof, or by circum- 


stantial (of which nature is character-evidence 
operating in diminiilion of his general trust- 
worthiness,) that the testimony he has been 
giving, is giving, or (as supposed) is about to 
give, is, or will he, deticieiit iii resjiect of cor- 
rectness or completene'-s. Thi-^ counter-evi- 
dence, upon which the exclusion is tlius put, 
— is It to be supposed laKe, or to he supposed 
true ? Suppose it false, theie is the same rea- 
son, and no other, for the exclusion ot this, as 
for the exclusion of any other false evidence. 
As there is no knowing N\hether evidence be 
or he not false, without healing it — to know 
whether the snpfiosition of falsity be just, the 
evidence must he heard. On the other hand, 
suppose it true, to what end would you ex- 
clude it? What has truth to gain by the ex- 
clusion of true evidence? 

The testimony which the witness gives, is 
(by the supposition) incomplete or incorrect. 
What has truth to gain by its being taken for 
complete and collect, when in reality it is 
otherwise ? 

The tendenc} of thisyour counter-evidence 
is to place the value of your witness’s testi- 
mony in its true light. No, say the lawvers ; 
we will not have it placed in its true light : 
the situation, the moral situation, in which 
the witness is placed — tlie sinister interests 
to the action of which he is exposed — shall 
not he firesented to view. 

Oh, but what >ou contend for is an in- 
consistency : you want the same man to be 
regarded as cre dible and incredible — as speak- 
ing true, and speaking false. 

Not the smallest ineonsisteney : what we 
want to have thought true ot this man, is no 
more than what is true of every man, — at 
least, of every man of whom it could not he 
said that he has never, from his birth to the 
moment in question, said anything that was 
not true 

Part of his testimony (viz. that part which 
operates to your [ircjudice,) you reg-ard as be- 
ing false; and of the testimony which you have 
to produce fiorn other sources, the tendency, 
and (in your expectation) the effect, will be, 
to cause the judge to regard it as likely to be 
false. W^hy ? Because, from his situation or 
other sources, you have shown a great proba- 
bility that the current of his wishes runs in a 
direction opposite to your «ide of the cause; 
and, by the evidence which }ou apply for li- 
berty to adduce^ a disposition on his part is 
piovcd, such as indicates in his instance a 
greater probability than in the instance of an- 
other (an ordinary) man w^ould be indicated, 
of his testimony being turned aside out of the 
path of truth by the current of his wishes. 

Supposing this then to be his disposition, as 
I believ^ or suspect it to be, what will be the 
effect of it upon his testimony? To divide it 
into t^'o parts ; that which comes out with the 
current, and that which comes out ayainht the 
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current, of his wishes. But if, with respect 
to one of those two parts of his testimony, he 
is less credible than an avera^^e man — than a 
man endued with fin ordinary deg-ree of this 
branch of probity, — with respe(‘t to the other, 
he is not at all less ci edible. 

If there be a dilfeience, he is more credilde. 
The stronger the sinister current of Ids wishes, 
the less likely, in comparison with an oidinaiy 
man, he is to deliver out any matter ol Let, 
the consequences of which aie sme to militate 
against those wishes. 

In a ciiminal cau''e, in which, in the cha- 
racter of defendant, a rn in is sid))ectcd to 
cxainiiirition,* are you not the moie fully (ler- 
suaded of flu; truth of any fact he diselox's, 
the more forcibly it tends to his conviction, 
and the sever er the punishment to which it 
theieb> tends to subject him * No doubt }^ou 
are : because, the moie forcible those tenden- 
cies, the more improbable that a man should 
disclose, should confers, the fact, if he were 
not fully conscious of the ti uth of it. To both 
men it has happened to be placed in a situa- 
tion in which one part of their testimony comes 
out in opposition to tin* cm i cut of their incli- 
nations. In both instances, the opfiosite cha- 
racter of the two branches of their lespective 
testimonies is alike conspicuous- that which 
comes out with the curi(;nt is the worst — 
that which comes out against the cm rent is 
the best — -of all evidence. 

But, such as it is (sa\slhe last aigimumt,) 
you have had the benefit of his testimony. Had 
it turned out favourable to )ou, these {iroofs 
which you say you have of his mendacity, 
(whether expel ienced, or lendered piob.ible 
and presumable by e\peiienc(*d improbity in 
some other shape,) would not have been pro- 
duced by you, but suppressed : therefore (con- 
tinues the argument) now that his testimony 
has turned out unfavouiiible to you, they shall 
not be produced by you; tlu'y shall be sup- 
pressed : it is I (says tlie judge) that will not 
suffer them to be jiroduced ; it is I that will 
eau-.e them to be suppressed, 

Thewitnes.s piovcs dishonest, following his 

* In English pr.ictice, a prisoner or defendant 
cannot be examined upon his trvil: he may make 
any statement he pleases. It may have happened, 
that previous to his trial he has given answers to 
any number of questions nut to him by a poliec- 
omC( r or a private'indiviuual. (\lthough this in 
reality is an examination of the prisoner, yet his 
answers are received in evidence agatiist him at 
the trial, provided no tlireat has been made, or 
promise held out to the pursuer to induce him to 
answer, by the pt.xon or persons who carried on 
the cxaminat on. The ])ractice in Scotland is, 
tor the statements made by the prisoner in ])Te- I 
Renee of the magistrate at the preliminary e\a- ! 
mination, to be lecorded in an attested writ along j 
with the circumstances under which the (kcla- I 
ration is taken, the whole being read a.s evulence 
at the trial Ed. 


[Book III. 

wishes instead of his duty, and, on pretence 
of iion-i ccollcction, refuses to pi oducc the in- 
formation which he possesses: instead of dis- 
(•lo«^ing tnitli foi your advantage, he utters 
falselumd to your picjudice. Before you were 
diiveii by your distress to take your chance, 
sKiidei a^ you thought it, for lus assistance. 
Ills cliaiacter alFoi ded you but too much reason 
to apjneheiid the improbity that ensued. You 
have li. en injured by falsehood, and you are 
not sulfcied to call in truth foi your defence. 
The mischief has been done to you, and you 
aie not sulFei ed to ap[)ly the remedy. You are 
nof to account tor the turn his evidence has 
taken to your piejiidice : you aie not to show 
hi- chaiactci in its true light, Wliy? Because, 
if, contrary to your e\p(;ctalioii>, hcliad pioved 
honest,you would not, in this case, have given 
yom reasons for appr eheiiding he would prove 
otlu'iwise. You bhall not give the evidence, 
now that it is nece'^bary ; heeause, had it not 
hi-eii neccssaiy, you would not have given it. 
Such is the argument, when cleared ot its false 
gloss. Not to sjiorik of’ the supposition in- 
volved 111 It; as it gemual bad character were 
a sort of thing which one of tw'o parties, by 
putting into his own pocket, conceals from 
(lie olliei , and keeps in bis pocket or pulls out 
at pleasme. 

Of your foibe.uanct', no such thing as 
yircss/o// q/Veo/i 7 /ce is t he lesult. There stands 
the evidence, no nuM-'ine, no active step, 
W'.is, by the supposition, t.iken by }on, for any 
such purpose as tlnit of snp|>re»'sing it. There 
stands the evidence ; and if it can be [iroduced 
by him to w born (if to any body,) and to W’hom 
alone, the piodnetion of it can be of any use, 
let it be produced : no liaiul of lus is arrested 
by your foiboarance. 

Oh, but in this way you had an advantage, 
and an unfair one, and you ought not to be 
suireicd to make u^e of it This counter-evi- 
dence of youis was known to yourself, it W'as 
not known to yom adversary : he could not 
make use of it ; thendcrc neither sliall you. 

Oh, hypoeiites! w'h.itaii objection in your 
lips! On w'hat other occasion did it ever oc- 
cur to you to say, (hat, because the evidence 
that lies without my knowledge is out of the 
kiiow'ledge of my ailversai y, it shall not be in 
my pow'er to make use of it ? Not to speak 
of hiwyer-ciaft, — iii point of common sense, 
wdiat a reason is this for shutting out the light 
of evidence 1 

'I'o this deficiency (such as it is) it is most 
completely congenial to the system of reason 
to adVnd the remedy, — as completely as it is 
to yours to refuse it. In the system ot com- 
mon sense, common honesty, and (every wiici e 
but with common lawyers) common practice, 
tlicie are no sei'ia-ts. Do you suspect me of 
being apprized of evidence of which you are 
not apprized.-' A'k me, and I stand hound to 
you. Fiom what paity, under your system, 
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is any such information ever permitted to be 
so much a*^kcd for. 

Here is so much truth, <ay you, but it shall 
not \w br(Might toli^dit. Why not? Because 
there is a somebody who does not know of 
it. Such 1 ** your argument — such the reason 
by which you stand dctei mined to shut the 
door against material evidence, — against that 
evidence, witliout whicli theie will be no jus- 
tice ! 

At the very first mention, tlicre is a hollow- 
ness in the aiguinent, by whi<*li it must, 1 
think, have betiayed itself to every eye not 
shut against reason by protessional interest or 
prejudice. But there was a fallaciousness in 
it that s(*(Mned to call toi exposun*; and that 
fullacioHsness consisted in the muddincss of 
the ideas which it was the tendency ot it, to 
exritc — in the confusion which it w.isits ten- 
dency to spiead over the wiiole Ihdd ol e\i- 
dence. Ibihappily, so thick was the confusion, 
that to dispel it re»iuire'J no inconsidei able 
mass of w Olds, Such is the jauon ot nlinh 
the gieat toiee of unwritten law is composed. 
So moiistioiis is it in its mass, — tc) nn[)rae- 
tised minds, so opinessne the weight ot it, 
— that m meie despaii they are content to 
isink under it, rather tlian be at the pains of 
wrestling with it. 

By the rule, “you must not disci edit y oui 
own witness,” you aie, among other things, 
prevented fioni asking him wliethei he imuh* 
a dilfci ent statement on a former oeeasion. In 
this manner, to injustice ojierating liy menda- 
city aiid aggiavated by treachery, the sophism 
involved in the use of the woidsyow/ oton ivU- 
wc.ss’. secuies a ceitain triumph. 

Called upon by an agent of yours, or offering 
himself to you spontaneously, — a man uho, 
by ill-will towards you (the party wronged,) 
or by sympathy towards, or seert't eomimmity 
of interest witli. the wrong-doer, has been en- 
gaged to practise the fiaiid in question, states 
himselt as having been a witness (a peieipient 
witness) of the tiansaetioii in question; ji.iint- 
ing it 111 such cneoiii aging but false eolours, 
as promise to you, the plaintiff, aeeitamtyof 
.success. Relyiiigon tlii^ a-sui aiiee, the paity 
wronged either institutes against the wiong- 
doeran action, whicli witlumt tins enconnigi*- 
ment he would not have instituted; or it, cm 
the strength of oilier evidence less promising, 
he w'as at any rate det<M’niined to hiing his 
action, deprives himself ot the benefit ot the 
honest evidence winch he might have; placing 
his wdiolc confidence on a testimony, the offer 
of which had no other object than, by decep- 
tion, to make him lose In's cause. On the trial, 
or other judicial hearing, the witness speaks 
the truth, which being by the supposition not 
sufficient to w^arrant a decision in favour ol 
the plaintiff, loss of the object at stake upon 
the cause, together with the <’osts on both 
sides, follows as a necessary consequence. 


Out of court, on the cxtrn-judicial occasion, 
what the witness ^aid was replete with false- 
hood, — falseliood studied, and expressly con- 
trived for this base pm po^e. But of this plan of 
falsehood, under English rules of evitlence, the 
success is sure — detection is impo^slhle. Out 
of his owm mouth you j>t.m(l dcharicd from so 
much as tlic chance ot exposing his ticachery ; 
debarred by that part ot the rule whuii relates 
to interrogation. Fiom exposing it by your 
own testimony y oiT stand doubly debarred: 
fiist, by tliat branch of the rule w hieh regards 
counter-e\ idence next, liy the rule which, 
unless nndci the cover of some disguise, ex- 
cludes the leeeuing the testimony of a paity. 

Witliout the sligluest pi o vocal ion on your 
part, yon have been abused, insulted, wound- 
ed, hv a mafignant enemy. You propose to 
y<)ius('lf to vtH-k u'dressiit law. In the hear- 
ing of a Known liiend of yoms, in pursuance 
ot a plan concocted with tin* wrong-doer, and 
toinided upon tin's i iile (for, with howMiuieh 
<*aie soever th(‘ knowledge of the law is kept 
in gcneial fioin the body of the people, had 
l.ivvsaie frequently no s(>ciet to the wicked, 
vviiose study It is to profit by them,) a confe- 
<Ier<il(‘ ot Ins, who, lia viiig been an eye-witness 
of the tiaiisactioi), has full kiiowhalge of the 
natuie and ciieimistanees of tiie injury, re- 
l.ites, as if 111 the coni so of casual eonveisation. 
eveiythmg as it leallv look place, expressing 
such sontimcnts on the oi'casion as arc calcu- 
lated toimpicss tlic assurance of his fulfilling, 
if ealhul upon, tlu'diity ot an honest witness. 
You e.ill upon him accordingly, and rest your 
cause upon his evidence. VVIum the cause 
conus on, insti'iid of stating the transai*tiori 
a<*coidmg to his foiiniT statement, — a state- 
ment exactly agreeing with the truth of the 
eU'C, — In* siqipiosisos some cii cumstancos, 
adds otheis, maki's you the aggiessor, and, in- 
stead of lediC's, yonaie loaded with exfiense 
and infamy. Would you ask him vvliethcr, on 
tliat foi iner occ.ision, his statement did not 
wear a diffeient eomplexion ? Your mouth is 
slopped by this rule. 

iSueh being (he absurdity of this cluster of 
rules, ami mi siire the mischief of tliem — a 
question that naturally presents itself is — 
what may he tlie {uoportioiml amount of that 
mischief? 

The question lias little moie tliaii ciiiiosity 
ill it; for, the ^^xistence of mi''ehief being esla- 
blislud, and that pure from all advantage, 
he the amount gi eater or less, the practical 
inference is the same. 

To a first glance, such would be the effect 
of the rule, that, in one case out of every two, 
it would exclude a party from the bench t of 
interi^gation : and thus lay justice at the 
mercy of every mendacious witness. 

Jflows take place in consequence of a quar- 
rel you have with a man at the house of one 
gf you, anu on the occasion of w hich you pro- 
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secute. In point of probability , the hou«e may 
as well be his as yours. If if be your>^, in the 
natural course of things the evidence which it 
affords is friendly to your side of the cause . 
if it be his house, in a course of things alto- 
gether as natural, the evidence it affoids i> 
hostile to you. Fiiendly or hostile, if, prose- 
cuting, you have need of it, and, having need 
of it, call for it, it is (in the praclic.d phrase) 
;/owr evidence, and (as .■^uch) not to be discre- 
dited by you ; that is (be it ever so menda- 
cious) is not to be shown by )ou in its piopei 
colours. 

To a first glance, the (piantity ol injustice 
and mischief tliu-^ jnoduced sliould be enor- 
mous: in prai'tice, great as it is, it is found to 
be not to such a degree enoiyious a-- would 
naturally be supposed. The cii cumstances by 
which the amount of it is reduced are vaiious , 
too various, and rrupiiring too much room to 
be enumerated liere. 


CHAPTER V. 

OF 'IHK DLiMKANOlJR OF TUll ADVFUSL IN'lFU- 
HOOA loll lO THF, WITNESS, CONSlOEllKL) IN 
RESPECT OF VI.XATION. 

This subject presents itself as of the number 
of those which scarce alFord any hold foi any 
determinate rule^. A few observations, how- 
ever, in the wav of vvaining, may not be alto- 
gether without their usc. 

What liberty ought, on this occasion, to be 
allowed to the advei>e iiitei rogator ? 1. In 
the first place, the liberty of doing and say- 
ing anything vvliieb piomises to piomote the 
diseoveiy of mateiial truth, and vvliieh at the 
same time is not pioduetive of vexation to 
the witness ; ‘2 In the seeoiid plaee, eveiy li- 
berty, the effect of which (altliough it should 
be produetive of sueh vexation) promises to be 
attended with more of advantage in respeet 
of its suhservieney and necessity to the dis- 
covery of tin; material truth, than of mischief 
in respect to any such vexation of whieh it 
may he productive. 

What liberty c'ught, on the other liand, to 
be refused? 1. lii the lirst place, eveiy li- 
berty, the exerci‘>e of vvliieh, being or not be- 
ing produetive of vexation, lias no tendeiiey 
to promote the discovery of truth ; 2. In the 
next pi. ice, every liberty, by^ the exercise of 
which (however it may po-.-CNS that useful 
tendency) too great a price is paid in the 
shape of vexation, for the advantage pur- 
chased in the shape of furtherance of justice. 

Rule l' Eveiy expression of reproach, as 
if tor C'-tabliAied mendacity: every such ma- 
nifestation, however expressed — by language, 
gesture, countenance, tone of voice (espe- 
cially at the outset of the examination,) ought 
to be abstained trom by the examining advo- 
cate. c 


If the tendency of such st>le of address 
were to pioinote the extraction of material 
tiuth, at the same time that the action of it 
could not be supplied to equal elfect by any 
other plan of examination, — the vexation thus 
pi oduced (how sharp soevei ) not being of any 
consideiahle duration, the liberty might be 
allovved, with pi epoiiderant adv.intage for the 
fill theiance of justice. 

But, on a elo-e investigation, no advantage, 
hut rather a disadvantage, even in respect of 
fuitherance ol justice, seems to he the natural 
lesult of an .is>umption of this kind. 'I'lie in- 
stiiiment by which mendacity is detected, or 
deterred from the attempt, is the representa- 
tion of facts inconsistent with the false assei- 
tioiis advanced or meditated facts established 
on othei grounds, viz. im[)rohahility of the op- 
posite tacts, indiihitahle testimony trom other 
qn, li ters, or other assei lions advanced by the 
witness himself on other occasions or on the 
occasion in hand. The elfecl ot any such con- 
tradietive and damnato.'y manifestations will 
])“ in itself sulTieiently impiessive, and needs 
not the assi^ta^(•e of any ‘«ucli force as it may 
lie in the power of the advocate, in the way 
of ihetoiical or di.unatical aitifice, to apply. 
Their <)[)eiation w ll he pi oportionod to, and 
dependent upon, the cogency ot the aigurnent 
deiiveil fiotn the eonti adietion afforded to the 
statement ot the witness hy those other ad- 
veise testimonies'. 

Even in the course of the examination, and 
after h.iving leciMveil wh<ite\er wai rant it is 
eapalile of receiving horn vvhatevei symptoms 
ot mendacity may have transpired, — it seems 
to he neither necessary, nor (in comparison 
with such uni)h)('etioii<ihle resources as have 
just been mentioned) prefeiahly conducive, 
to the pui poses of truth and justice. 

At the outset of the adveise examination, 
and therefoie before this style of demeanour 
can have received any warrant (at least in 
the eyes of either the judge, the by-standers, 
or any person besides the advocate himself 
who IS displaying it,) it seems adverse to the 
interests of truth and justice; and that in 
more ways than one. 

Of the legitimate mode of attack — the 
attack hy the force of adverse facts — the im- 
pressiveness depends upon the force ot such 
adverse facts, and is stronger and stronger in 
proportion as the mendacity is more enor- 
mous, and (^if undetected) pernicious : the 
magnitude or the foice rises, with the legiti- 
mate demand for it, occasioned by the im- 
piobity of the individual to whose mental 
feelings it is applied. 

Of the opposite mode of attack, the im- 
pressiveness proportions itself, not to the im- 
probity of the witness, but to his sensibility, 
his natural timidity — a weakness much more 
naturally allied to probity than to its oppo- 
site. By reproachful and terrify ing demeanour 
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on the part ot a person invested with, and 
acting under, an authority thus torinidahle, 
it seems lull as natiiMl that an hone'^t witness 
should be eonfounded, and tliuj> deprived of 
recollection and due atteiance, and evi-n 
(throii{;h contusion ot mind) betrayed in’o 
self-contradiction and involuntary lalschood, 
as that a di'hoiu'st \vltne^^ slunild be de- 
tected and expo'^ed. Tlie (piiet mode above 
dcsciibed is not in any de^^rec susceptible ot 
this soi t of abuse : t lie o iti ap^i mis mode <cems 
more likelv to tenninatc in tlie abuse thuu in i 


the use. 

In anotlier way, — fai tiorn hcincf conducive 
to the detection or prevention ot mendacity , 
-~-it ha-: a tendency to serve the side of in- 
justice, by excitin^^ in the mind ot the jndf^e 
(especially in the ease of a iion-protession.d | 
and impracti'^cd jud;;e, the juryman,) pre- j 
possesions injm lous toan honest wifiUAs, and ; 
piejudieial to the interests ot tiuth.* The j 
conta^noU'iiess ot persuavon, real or pretend- j 
ed, is no seeiet to the observing; mind. I 

In the sort of treatment tliiis ^iven ^to a | 
witness, two (listin^’-nishulilc injuiies may 
cfiminonly b(‘ seen iiniti'd tlie iuipuiat ion ot ‘ 
guilt cast upon the witness, m (be way ot . 
assumption, fii-qaenllv without anv giound ' 
at all, and alwa\s witliout tlie justituMtum . 


afforded by aiiteeedentl) appaieiit gionnds; I 
tins imwaiianteil imputation, emipleil with 
the assumption of a soi t ol mai'i-tei nil autho- 
iity over the witiie-s by the ailvue.ite How- 
soevei it in.iyTe in icspcet ot tlie imputation, 
the assumption ot the auihmity cannot luit 
be acknowledged to be without giound. Koi 
any aiithoiity over the witness tlieic is no 
better pretence on the part gf the advocate 
than theie wunild be on tlie part of the t)ail\ • 
on the p ut of the agent than on the pai t of 
the principal, in whose [ilace he stands, in 
whose behalf he acts. That the W'itness is 
all the while under the pi essure of an obliga- 
tion, rnoial as well as ligal, is not to lie dis- 
puted: that the party, to the [ircjudice of 
whose cause the ti’stimoiiy tend'., possesses 
a riglit corre''[)onding to that oldie. itioii, is as j 


* ] he English piMctuc atl’ords no .tdcqu.ife 
sec'irity against tlio < tiects ot brow-ln Uii.g, gri- 
mace, and the misleading aits of an atlverse coun- 
sel. If no witnesses .ire called for the dalcpdaiit, 
the plaintiff’s counsel not having the right of re 
ply, can administtr no antidote or corieclive to 
them ; if, on the other band, witnesses are called 
for the defendant, the plantiffS counsel lias the 
last speech and last cross-examination, and the 
defenitant’s counsel lias no ojiportumty ot a])])ly- 
ing an antidote or corrective. The judge indeed 
has the opportunity of checking such improprie- 
ties, but he geiier lly con tines his lorr^ction to 
the imputations which may be cast on a witness 
without evidence to support them. It .should be 
added, tiowever, that as juries have ininroved in 
taste and civilization, the practices alluded to 
have become less prevalent The Grimaldis of 
the law have become less in request, and are not 
omsidered its ornaments.— Er/. 


little to be denied: that the advocate, stand- 
ing ill the place or by the side of liis client, 
IS entitled to tlu* exercise of tliat riglit in its 
full extent, is equally elear: but as to power, 
authonty, any thing of tliat sort, tlieie is hut 
one soit of per-oM to whom any prnilege of 
tn.it soit c.m with propiietv be uscnbcd, and 
that IS, the judge. 

j As to the advoeate : w’hatcver restraints in 
respeet ot niuder.it ion and doeorum are bind- 
ing upon the (laity, aie, in point of justiee, 
equally bimlmg upon this his i eprcsentutivi\ 

Rule 2. Snell mnv.uianted inanifestations, 
if not abstained from by the advoeatc, ought 
to be checked, with inaik.s of disapprobation, 
by thejmlgc. 

In the presence of the judge, any niishi^- 
liavimir, wlfteh, being witnes-.ed at tlie time 
by the judge, is regaided by him without 
censure, liecoines in effect (he act, tlie niis- 
hch.ivimir, ot the jui'g‘* Gii him more parti- 
ciil.irly slioulil the repioaeli of it lie; because, 
tor the connivance (which is in elfcet theau- 
f hm 1 / itioii) ot it, he cannot cmt possess jmy 
of those excuses, which in.iy ever and anon 
picsent tlnMiisches on the puit ot tlie advo- 
c.ilc 

'flic demand toi the honest vigilanee and 
occasional iiitia tei cnct' of tho jm ge will ap- 
peal till* stiongcr, when due emisidei ation is* 
had ot t)je stiength of the temptation, to 
wliieh, oil this oeeasion, the pioliity ot the 
advocate is exposed. Sinister iiiteiests in 
eonsidci aide vaiiety eomuii in instigating liiiii 
to tills impioper pi.ietiee. 

1. In the way above mentioned, an advan- 
tage is naturally dciived to bis cause : espe- 
cially (or ratluu exclusively) if it be a bad 
one; labouring tlieietme, in piopoition toils 
b.idncss, under the need ot seeking its uiip- 
[)Oit in such niiclue advantages. 

2. His zeal in behalf ot the interest of his 
client, finds in this sort ot impassioned de- 
meanour an oeeasion of ilisplay ing itself. 

3. 'fhe love of jiower. Die appi tite for re- 
spect and defeicnee (passions inherent in tlie 
species, and in a paiticnl.ir degree brought 
into exeieise by the [)i otession,) liiid in this 
display ot supeiionfy a giatitication suited to 
their nature. 

Kule tk When, on the false supposition of 
a disposition to mendacity, an honest witness 
has b, eii treated accordingly by the cross- 
examining advocate (the judge having suf- 
fered the examination to be conducted in that 
manner, for the s.ike ot truth) — at the close 
of winch examination all doubts respecting 
the probity of the vvitness have been dispel- 
led, — It is a moral duty on the part of the 
judgy to do what depends on him tovvards 
soothing the irritation sustained by the wit- 
iieA’s mind; to wit, by expressing Ins own 
satisfaction respecting the probity of the wit- 
ness, and the sympathy and regret excited by 
the irritation he has undeigone. 
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That, in any considerable degree, any Mich 
sympathy should in any such station really 
have been felt, is not reasonably to be ex- 
pected : any more than, on the part ot the 
iiunter, for the agonies of the deer whom he 
has been running down. But the occasion^ 
in judicature are not wanting, in which a 
sense ot decorum, and a usage that ha'^ been 
grounded on it, has commonly the elfect of 
giving birth to demonstrations of that kind. 
In a case of expectation, by which the sym- 
pathetic feelings of the by-standers are under- 
stood to be excited, when sentence comes to 
be pronounced upon a cn'minal, — along with 
the naturally and properly [)iedominant ex- 
pressions of sympathy tor tlie sutleiing inte- 
rests of the public, ('xpre^siori'^ of sympathy 
for the sutfeniigs of the guilty individual are 
as naturally and pio[)erly intermixed. It is one 
of the eornmon-pbiees of judicial oratory — 
of judicial acting, upon the forensic theatre. 
I'he addition presents itself as one that would 
neither be unuseful nor undue, if, to these 
expressions of sympathy for the individual 
justly wounded l)y the hand of law, eone- 
spondeiit demonstr.iiioiis were as regulnly 
added, h.i\ ing for their object the healing tlie 
wounds unjustly inflieted by the hand ot the 
lawyer.* 

'riie subject is manifestly of the number of 
those which admit not of regulation, in any 
coercive shape. Bui the more completely 
imsuseeptiblc it is of regulation, the inoie 
urgent the demaiiil it presents for uisffucfio)i ; 
which, where regulation is inai»plieal)le, is the 
sole, nor by any means inedie teious (though 
to English law almost unknown) lesource. 
'riie more inapplicable the toieo of the poli- 
tical sanction is, the grt'ater the need for call- 
ing in that of the moial,and apply ing it to the 
best advantage. That the .stionge.st cheeks 
to misconduct cannot be applied, is suiely no 
reason why the Inuierit of- even the mildest 
and gentlest should be refused. 

* Under the spur of the provocation, I remem- 
ber now and then to have observed tlie witness 
turn upon the advocate in tlie way of retaliation. 
On an occasion of this sort, I have also now and 
then observed the judge to interjiose, for the pur- 
pose of applying a check to the petulance of the 
witness. For one occasion in which, under tlie 
spur of the injury, the injured witness has pre- 
sented himself to my conception jis overstepjnng 
the limits of a just defence, — \en, twenty, or 
twice twenty, have occurred, in which the witness 
has been suflering, without resistance and with- 
out remedy, as well as without just cuisc, under 
the torture indicted on him by the oppression and 
insolence of an adverse advocate. Scarce ever, 
I think, had I the satisfaction of observing the 
Judge interpose to atlbrd his protection to the 
witness, either at the commencement of tfie per- 
secution, for the purpose of staying or alleviating 
the injury, or at the conclusion, for the purpose 
of affording satisfaction for it — such inaticquate 
eatis^aodon as the nature of the case admits of.. 


The remedy most applicable (and from be- 
ing .M) simple it is not the less ellicadous,) is 
publicity. 

y\ gainst malpractice more directly and 
obviously adverse to the ends of justice, a 
remedy applied by the legislature at a very 
early period of the history of the judicial sys- 
tem, is to be found in the instrument called 
a lull of exception'^. Whatever, in the judge’s 
charge to a jury, is regarded as being im- 
proper, U, at the instance of the party or 
his advocate, committed to writing, and the 
judge, on being called upon, is bound to re- 
cognise it; whereupon, in case of appeal, the 
very words are referred to the cognizance of 
a superior judicator y. 

If, vvifhoiit the foimalify of an appeal to a 
legal judicatory, piovi'-^ion vveie in like man- 
ner, 111 the case here in question, made, for 
laving the histoiy of the transaction duly 
authenticated before the moial judicatory 
of tlie public, — tie abu'^e would find, in an 
expedient thus simple, ii cheek too eflieient 
to, be consented to by those vvliose power of 
inllieting iiijiirv on pretenci' of jiislicc would 
be tliiH put under restraint. 

In the ease of those trials of which, in 
resj>eet of their importance, it is toreknown 
or expi’cfcd that wliat passes in them, being 
taken down won! tor word by shoi t-liand 
writers, will be juinted for general sale ; this 
ahuM' i'^ exemplilied (if at all) in a very in- 
ferior degree , 

A set of monitory rules (and it would not 
need to be a voluminous one,) hung up in the 
form of a table, in characters large enough to 
be legible to all eyes at once, — a set of rules, 
presenbing what i'i proper to be prescribed, 
forbidding what i< pioper to be forbidden, le- 
speetiiig tlie deportment of the several elas-^es 
of the dramatis perfume on the forensic the- 
atre, --(to he pieM’rihed or foi bidden, with or 
williout fierialties, according as penalties were 
applicable or inapplicable) — would, surely, 
not be an unsuitable article of furniture in a 
court of justice. 

!f, in such a talile of rules, the practice of 
brow-beating were noticed (though it were 
but in the gentlest terms) as a practice to be 
avoided, it is scarcely possible to doubt that 
it would be eradicated altogether. 

CHAPTER VI. 

OF THF NOTATION AND RLCORDATION OF 
TESTIMONY. 

§ 1. Uses of notation and recordation^ as 
applied to orally-delivered testimony. 

Of the use and importance of permanence in 
testimony — of the necessity of writing, as 
being the sole instrument or efficient cause 
of permanence — of the nature of minuted 
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tcstiniorn, as contradistinguished from ready- 
written testimony — of the use tliere may be 
for eacii in piefeience or in addition to the 
other, and of tlu* advantage posses-^rd 1>\ 
minuted tesiimou}, in the essentuil |)oints 
of dispatel), and security against ineiulacitx - 
serving intorination and retlection, — enouglr 
has ])een said alre.idy 

'I'hc operation wherebv vivd j'ere testimony 
is converted into minuted testimony, is or 
may be called notation, minute-takine, lecoi- 
dation of testimony, registiation ot tc'-tmnmv: 
is, oi ma\ be called; tor, sonudiow or other, 
though the name of the woik thus produced 
is ot tiequent ociuin enee, the like tnupienc} 
cannot he predicati'd of the name ot the ope- 
ration by which the woi k is produced. 

Perm.nu'uce in the testimony is ot us(>, 

notation, therefoie. (‘onsjdeK'd as an ellicient 
cause ot pci maiKMice, is ot use, - in two \ery 
di't iiigui'hable \\<i_\s, and on as man} distin- 
giiishabh' occasion^, . y/ to the jiulge, <md 
against the jud.u'.% 

7b tlie judge, notation is of use, to enable 
him, — at cdl times down to the monumt 
which gives bnth to the hist woid of his de- 
ciee, — toudush his niemorv, and rmider his 
view of the tcstiiiioii_\ on \ihich thatd(M*ice 
is to be grounded cot 1 1 cl ,md ci*m|dete a^' 
the pinpo>e ot e.tch moment can icijiiire 

yi',(nns/ tin* judipg tor tlie piotmtion ot 
siiitoi's-- for the piotM'tion ot tlic iniei e>ts 
ot tiuth and^ )U''tiC(’ agaiii't any ci i oi ' ( vo- 
luntar) oi in voluntai \ ) on llu‘ pait ot the 
pidge, — rccoi dation, and thence notation, 
arc* of use, tor the jniiposeot giving c(au‘cl. 
TU'ss and completeness to the opinion^ and 
decisions ot such peisons (if any) bv whom, 
in the character ot snperoi dmate judges, the 
question may come to be le-judgi-d, and his 
conduct in relation to it judged. 

'ro the < his^ ot siipci 01 diiiati' pidges ma\ 
be referii’d, on tin- occ.ic^ion, in the liist placig 
ofliiMal judge- - judges to who-e lot it mav 
fall to t.ikc cogiiizaiiee of the <Mii-e itself m 
the way ot appe.d, for the jnnpo-e ot leview- 
ing, and either eonliiming oi abrogating or 
altering, the decision so given in the fiist in- j 
stance: in the next jil.ice, the puhlie at hiige;J 
who, without any authority to abrogate or 

* Understand here by tl e judi/r^thc function- 
ary by whom, for the purpose of decision, the 
testimony is to be collected, and by whom, on 
the ground of the testimony when collected, the 
decision is to be pronounced. These two I'unc- 
tions may (for the purjiose of the argument at 
least, let us liojie) be considered as Deing dis- 
charged by one and the same person. The world 
is not so unfortunate but that this union is ac- 
tually realized in numerous instances. The un- 
natural and disastrous arrangement by whidi 
they have in so many instances been seiiaratcd, 
has not been quite so universal, as to have rent 
in twain, throughout, the veil ot the temple of 
justice. 


modify the decision, will, when thus informed, 
he not the less competent to sit in judgment 
on the conduct maintniiied by the judge in 
ic-pect of It ; icwarding or jumishing him, 
according to their conception ot his good 
or ill dc-eits, — lew.irduig him with their 
c-tcem, puni-hing him with their disestcem 
and displcasuic. 

Let ns recapitulate. U-e of notation to 
the judg(‘, piesenting him at all times with 
a »*oiieet and eoinpleti* view ot the giound on 
whidi his decision is to he built. Use of 
lecord.ition as ag.iuist the judge, in ea'-o of 
appeal, — pre'-enting to the judge of appeal a 
V lew of the sime gioimd, a- eorreet and com- 
I pli'fc as may he -as may hi*; for, unhappily 
i (.IS will he seen) the view taken by the judge 
; ot appe:il cifti never bi* altogether so eoiu'ct 
j or complete as that which may have lu*cn 
: taken by tlu* jndgi* in the tiisf instanci*. I ’^se 
I ot rccoi (l.ition, witii oi willumt appeal,—. 
j picsonting to till* Diihlic, in their cajiacity of 
[ judges ot tin* conduct ot the judge a view”, 
as collect ,md complete as may be, of the 
s.inu* gioiDid 

lh*twe(*n notation and rceoi dation (recor- 
dation as ajiplicd to I'vulcnee) a shade of 
(lilli*i cnci* mav .dually liave been obN(*rved. 
lb*( OI dation im|)lics jiresi'i v ation : notation, 
j not 'I'd ihe judge, considered l)y liimsclf, 
not. It ion expresses all ih.it is of iisc: against 
the judge, not notation only , Imt pieserv ation, 

I ccoidat ion, is ncccss.n n , No sooner is the 
<h ‘ i-ion [)! onounced, ih.ui tlu* notes taken by 
tlic judge, OI by any oiu* lor Ids use, might 
j he destioyi'd — dc-tioyed, not only without 
mcouv enieiice to him, hut oftentimes to his 
I no small easi'inent and eoiiveuienee. Hut, 

I tin tlu* use of a judge ()t“ appeal, and of the 
j pulilie in then eh.uacter ot judges of judg:es, 
I it is neeessiiry that the iiot(*s taki'u he not 
only taken, but picscivcd. 

Uctcieiice being had to the occasion, the 
u-e of not.ition and iccoid.ition to the judge 
admits ot divcisificutioiis winch rcqniie to be 
(listmgnishcd. 

Foi divers pni poses, the testimony of the 
same deponent may, at dilfcrcnt times, re- 
quire to he rejicatcdly brought to view: be- 
tore tlu* judge below, tor controntation with 
itself, or for confroiitatiiui with other testi- 
mony (h*livered by other dt‘[)oiu*nts — (with 
itself, for elucidation, for piovingoi disprov- 
ing the consistency, and thence the trustwor- 
thiness, of the de[)oueiit:) before the judge 
of appeal, tor tlu* purpose ot the appeal. If, 
on the appeal, the deponent be re-examined 
Vila vocCf as in the first instance ; the minutes 
taken at the first trial will serve to confront, 
or ^in case of dcpeiition, or for dispatch on 
points to which the dispute does not extend) 
t# stand in lieu of re-delivered v/vt vora 
evidence: and, in the like case, testimony 
delivered in one suit may he employed with 
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advantage or of nece^sity in another ; some- | 
tune'? in any number of other causes, on to ! 
the end of time. 1 

From thiis comprehensive enumeration of 
possible occasions, may he (leduci d tlm fol- 
lowing list of particular and suboidmate u^cs 
of the connected operations of notation and 
recordation : — 

1. On the occasion <;f a diflcriuit exami- 
n.'ition or inquiry, — ■ confrontation with the 
testimony of the same deponent : for cx.imjile, 
to prevent backsliding.'^ 

2. Ditto with ditto of othci deponents. 

3. In the ca-^e of the death or non-foitli- | 
comingness of tlie same defioiu nt, — to serve 
instead of his re-exammation vmi ever. 

4 To serve iii'stead of, or in addition to, 
vtrrl voce, re-exaininatioii, in casn^ of appeal. 

5. To serve, on the occasion of future dis- 
putes between the same or other partie^', for 
the prevention, or (if tliat cannot be) for the 
del ision, of other suits. 

§ 2 In iclidt Cd'^cs .should notation and 
recordation be c‘inj)lo>/ed ^ 

Such being the uses of recordation, in what 
ca'c-^ sli.ill it be cinpl()\ed? j 

Were secinity ag<nnst misdecision the ‘^olc 
object , — 111 all cases without distinction: for 
where is the case in which it may not be pro- 
ductive of such secunty, in viitue of some 
one article, in virtue of seveial ui tides at 
once, in the above list of uses ? 

But, on this occasion as on <ill o'heis, le- 
gaid for any one or moie will leijuire to be 
teinpiTcd by due legard to the otliei ends of 
justice. By seciirit \ against misdecision, the 
direct ends ot justice aie piovided for; but, 
in this case as in all others, the advantage's 
obtainable in tins shape aie not to be olitaiiied 
but at the expense of collate! al inconvenience, 
in the shape of delay, vexation, and pecuniary 
expense. | 

If, to the taking cognizance of a demand 
of a quantity of corn to tlie value ot no more 
than 5s., writing wdiich cannot lie had for less 
than 10s. is, m any couit, rendered neces- 
sary, it is obvious that for a quantity of corn 
to that value no man has any security; nor, 
consequently, tor the whole quantity of corn 
in the whole country, or any part of it, docs 
there exist any adequate security, as far as 
depends upon that court. 

if each parcel, how minute soever, be not 

* In cases of felony and misdemeanour. Jus- 
tices of the Pea e are required, by the 7 Ueo. 
IV. c. f)4, to take down in writing the examina- 
tion of the witnesses, and to send such examina- 
tion to the couit where the trial is to take place. 
At the trial, the testimony of a witness may thus 
be confronted with his original deposition ; but 
it is necessary in the first instance, to prove bmt 
the lepo.sition in question was duly taken before 
the justice. — Ed. 


secure to a man, neither is the whole : if each 
grain of corn m his granary be not secure to 
him, neither is the whole granary : if each 
might be taken from him without redress, so 
might every one. 

It is in this poiiif of view' that causes (suits) 
will come to he di^tiiiguislied into two class- 
es* causes recordalion-worthy — causes not 
recordation- worthy. The problem will be, in 
the instance of each cause, and occasionally 
in the instance of this or that examination that 
may come to have place in the course of any 
given caus(‘, to which ot these tw'o clashes it 
shall he rctciicd. 

I Every cause is recoi dation - W’orthy, ab- 
strai'lioii made of the delay, \e\ation, and 
cxpcn''C every CrUi'-c is rccoi dation-worthy, 
unless, in so tar as some special reason can he 
sfiow’ii to the contraiy — m -^o far as a suf- 
ficient lea-on can be '^hown foricgardmg the 
inconvenience in the slmpeof delay, vexation, 
and expense, as Ixjng pi ('poiiderant over tlu’ 
advantage ot seem it\ agcuist misdecision (re- 
gaid hemg had to the sevcial eventual causes 
< oiitaiiied in the ahovi* list, ) 

Blit though no SOI t of cause, nor any in- 
dividual e.iuse, can with proiuiety be placed 
on the list of noii-i ecoi dation- w oi thy causes 
without special nusoit, it follows not that 
that list miLst be less iiimieruus than the op- 
po.site one. On the eoiitiai v, it wall probably 
lie found by far the more mimeious, whether 
the iiatuial systi'ui, oi the tei'hiiical system, 
in any of its i'\]-tmg modifications, bo coii- 
sideied: — tlic actual propoition under the 
system by which mol i Jide suits in such multi- 
tudes aie bled, and bon t Jide suits smothered, 
ot the pioportion that would take place in a 
system undei which the encouiagemeiit and 
disi-ouiageuicnt wcie to change places. 

'riie reason is, that, oii the one hand, under 
every system of pioecdure (actual and pos- 
hihle,) — the (pi.uitity of evidence delivered, 
and the mode of ddivering it, being given, — 
I the delay, vexation, and expense attached to 
I the recordation of it (I speak ot the meie 
niannal operation of committing it to wnitiiig) 
must be the same. On the otlicr hand; out 
of the whole number of suits of all sorts that 
leceive then commencement, it is happily to 
I a very small pioportion only that any con- 
siderable demand for notation and lecorda- 
j tioii, as a security against misdecision, will 
apply. In by far the greater number, the 
necessity of a claim in form of law is pio- 
duced, not by any ability (leal or so niucli as 
supposed) on the [>art of the defendant, to 
oppose a suflicient defence to it, — hut either 
by reluctance, or absolute inability, to com- 
ply with it. And even among the eases which 
do affoid matter for a bond fide defence, it 
will only be in a comparatively small number 
that the evidence will furnish matter of any 
such difficulty, or for any «iich difference of 
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opinion, as to attach any considerable impor- 
tance to the operation wherehy a peipetual 
existence is given to the wouD of which tlie 
tenor of it is composed. 

A line, theretoie, must be drawn, souie- 
w’liere and soineliow . but wliere and how ? 
At first view', the dillieulty will be apt to 
present itself as in>>upeiable : on ea<*h sjdo in, 
justice, inevitable injustice ; on neither, an\- 
thing better than a choice of injustice, and 
that choice a ta>k not tor reason i'ut toi toi- 
tune. Draw the line where \ou wnl, -on 
one side will be an expanse, within which, for 
W'ant of so ellicient a clieck, tlie machinations 
of nial 'i Jidc sintoi'<, whether pl.nntitfs oi de- 
fendants, will take saiietuaiy, and hud them- 
selves in force. 

On a closer view% means may peiliaps be 
found, by which the sop.ir.ition inaj he made 
with somewh.it less disadvantage 'I'he line 
being diMwn, and (tor expel imcnt and aigu- 
nient) s<iy, in the liist uistaiiee, thiough aii) 
point at pleasuie,* — all aho\e the line will 
be the group of i ecoi dation-w oi th\ cay-es ; 
below' it will be the placi' (or non-re« ordatioii- 
W'orthy causes. In both instances, foi causes 
recordation- w'orth) and non-i ecoidatioii-w or- 
thy : but in what smise? how’ taken? Not 
indi\ iduall} , but only ui spcne. In the dooi 
left o[)en for admitting into the lecoided class 
individuals belonging j>rinu Jane to the non- 
recordation- woi thy class — in this tempeia- 
rnent lies tly resouice against ultimate and 
pieponderaiit iiiiiistiee. 

Let the suit (for example) be of a pecuni- 
ary nature, and the line diawn on thegiound 
of value: in all causes above £o0 v.ilue, the 
evidence to be recoided of course; in all 
causes w'heie the demand rises not to that 
value, no such rei oidation of course. But, 
on this occasion as on every othei, the pre- 
tiuni a[]\clioui>i is an object to be attended 
to, and one that will be attended to by eveiy 
legislatoi to w'honi the feelings of individuals 
(the matter of which the pios|)eiity of the 
stat<‘ is com[)osed) is an obiect of regaid. 
i\nd even when, considered h\ it'-elf, the sub- 
ject-matter of the dispute i-^ not susceptible 
of any sncli value; as wheie it consists of a 
mere sum of money, paiahle in a numbtu' of 
articles (pieces of money, ) in their individual 
character referri'd absolutely to the debtoi’s 
choice; still, a\aliie, l)(‘y ond the cm lent \ able 
of the sum, may be attached, to victory, by the 
circumstances of the dis[)ute. This consi- 
dered, let it (for argument’s sake) depend on 
either party to take the suit out of the lower, 
the non-recordation- worthy, and place it in 
the higher, the recordation-worthy, class. 

Good : but, by this arrangement, is there 
the value of a single atom subtracted from the 
account of delay, vexation, and expense? 

No, certainly : to annihilate that mass of 
inconvenience is not pos“’*^le : but what is^ 


possible, is to place it upon the shoulders of 
liim by whom an extraoi dinary value is set, 
or professed to be ^et, upon the advantage to 
be purchased at tlie expenS’e of it. There, 
then, let it be placed — at any rate in the fiist 
instanci 

When the nature of the cause comes to 
be undei''tood (undci -.tood in all its circum- 
st.inces,) it is with the judge that it must 
rest to say on whose shoulileis the burthen 
•'luill. 111 the last instance, lie. 

Good again: hut, the party who has need 
of tlie seciiiity,--- what i" to be done if he be 
unable to deli ay tlie expense? 

In this extiaoi (Imary e i-c, must he snlfeied 
In take j)l.u‘»\ with that eoneern and legret 
whii-h, on e^ciy such occasion, a lover of 
mankind, alid of justice forth(3 sake of man- 
kind, can never fail to experience — that u hieh, 
by the coiidnctoi s of the technical sysleiii, is, 
without any such emotion, suffered, or rather 
made, to take place in all ordinary cases: — 
the indigent m.in must be left to hear the 
[lenalty of his indigence. 

Not that he will always he eoiidemried fo 
heal it without hope, 'fhe security to he pui- 
cha^ed at this pnee, is a security as against 
the ju(lgi‘. It is hei’ause (on soiiie score or 
Ollier, intellectual or moi.il) the disposition 
of the judge is aii object of .suspicion, that 
I he paity is thus anxious to purchase it. But 
it can seldom indeed happen to the judge to 
he the object of suspicion, scarce ever to be 
the object of well-gi ouiidcd suspicion, to an 
individual, without being so on fhe same 
account (or at any late at the same time) to 
a portion, moie or less considerable, of the 
public. But the expi ii^e, which to the indivi- 
dual would he an iusupiuahle bar, will to this 
committee of the public he hut as a straw : 
and it is only by gros, piejudice (inherited 
perhaps from other and far different times,) 
or by a spiiit of ari-itociatienl oppression, that 
the principle can be discountenanced which 
points out the voluntary contributions of the 
opulent as a desiralile fund for occasionally 
hi mging within the i each of injured indigence 
that necessary of life in which all other ne- 
cessaries are included.* 

That a line, the diri'clion of which should 
he inflexibly determined by the considerat ion 
of the species of the can-e, without regard to 
the individual eireumslaiiccs of (he parties, 
would, on tfiis oeeasioii as on so many others, 
be piegnaiit with injustice, — is a proposition 
which an example or two will suHice to place 
m a clear light. I'itius inflicts on Sempronius 
that sort of personal injury, which in respect 
of physical pain or uneasiness amounting al- 
most to nothing, is frequently on a moral 
account but the more intolerable. Is Sem- 
-m. . 

* See Defence of Usury Vol. III., aid 

Protest against Law Ta.res^"' V^ol. II. 
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proniii*' in [’oint of a efhool-]>oy, or in 
point of condition of life a day-labourer? — 
the otfence atnonnts to nothing: the evidence 
cannot he worth the coiiinntting to paf)er, 
thoiigli It were not to occupy ten lines L 
Seinpronins, as well as Tit in';, a j).n''on ('c- 
cnpvinf; a certain station in the state ^(Mice 
any business can he nioie sctiotis: volumes 
upon volumes might not he ill-hestou ed upon 
it. Suppose, hy a stretch ot imagination, a 
chancellor and a pi im.itc* llms cngiged, the 
whole country might iing with it, and con- 
tinue ringing with it for viMm. 

'The qiie.'lion, whetln i tiie ov idemv in a 
suit is or IS not recordation-w oi thv, dt'ptmoing 
in so great a d(‘gi ee upon the ciiciim'>taiices 
of the individtial suit, — all tlhit can he doin' 
is fo give, in the w.iv of sainpk', an indnM- 
tion ot such as are most a[)t, and of such as 
are least apt, to alloid, hv their impot lance 
in any sliape, an adccju.itc* counterpoi'>«(* to the 
delay, vexation, and ex|)i‘ii'-e. 

Examples ot suits most apt to hi' lecorda- 
tion-woi thy, are — 

1. Among penal causes, all such in which 
punishment other than pecuniaiy, or pecuni- 
aiy punishment to the value ot such a num- 
her of days’ labour (according to an «iveiage 
of the wages paid tor a da)’s ordinal y lahoui 
in husbandly,) is assigned. 

2. Among cause'- not penal, all cause-, by 
which any light is claimed, luiving foi its 
subject-matter any aiticle belonging to tin* 
class of immoveables ; all c.iuses relative to 
last wills ; and all causes in which condition 
in life (for example, in lespect of nuunage and 
parentage) is conciMiied 

'Fo the cbi"' of causes least apt, to the 
extent in question, to be i ('coi dition-woi th\ , 
may be refi ired (tor example) causc.s rel.it i\e 
to debts contr.icted on any of the oidinar\ 
grounds, and causes relative to simple pei- 
sorial injuries. And ot tlie individual causes 
belonging to these classes aie composed no 
fewer perh.ips than nineteen-twentieths ot 
the whole aggri'gate ot causes. j 

§ .‘L In what manner^ and hif u'hat hand'^, 

should notation be performed ^ j 

Considered in respect of the accurac} or | 
fidelity of the lesiilt, the process of notation 
is susceptible of two very distinguishable 
degrees. What is committed to writing may 
either be the tenor, the very wmids of w'hich 
the testimony was composed, or no more than 
the supposed purport of it: notation ipsissi- 
inis verbis, notation in substance. 

The distinction is a very material one. 
Application, utility, inconvenience, — in all 
these respects the two modes or species of 
notation differ from each other. 

Notation ipsissimis verbi'>, — being the mere 
accurate of the two, and that upon a scale 
extendible ad infinitum, by reason of the iu- 
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finite degrees of aberration of which the looser 
mode of notation is susceptible, — is the only 
one of the tw’o that is completely adapted 
to all pill poses: it is consequently the stan- 
dard ot reference, from which, without .spe- 
cial re.ison (that is, without preponderant 
inconvenience in the shape of delay, vexation, 
ami exjiense, ) no departuie ought ever to be 
m.idi*. ‘ It is the onl) one of the two that 
Is cajiable of seivmg completi'ly as apainst 
the judge. 

If, how’ever, the judge be the only per- 
son for w'hose list' the minutes above taken 
aic intended, — not.itum in substance (e^pe- 
ciallv it pcifoimedbv tin* tudge himself, or 
iindei his immediate dii eetion,) mav airswer 
the puiposc as w^ell a-, oi t'veii better than, 
notation tps/ssimis verbts : better, because, 
tilt' degiee of .unplitude being c:i|)ab1e of be- 
ing exactly ad]iisted to his own exigencies, 
cMM-y part ot the matter that in his vuwv of 
it is II relevant, oi immafc'iial, ami thence 
supeiMuous, will ot course be left out, and 
hi.s memory will be exonerated of so much 
incumbiance. 

In the c.i'C of lecoidation tp'^isstmis verbis; 
the sub)ect-n)a(ter <md H'siilt of tlu' operation 
being tlie vei \ woids, and .ill the woids, of 
till' testimonv, — much loom for direction or 
discussion re-pccting the mode of lecoidation 
(it will natui.i!!) be suppo.scd) can seaice be 
left. 

In respect of the testimony itself, true: 
but what does lecpiirc to be fiientioned, is, 
that, without the intm rogations, the view 
given of the testimony by the only pait ot 
the matter that in stiictnessof speech comes 
under the denomination of the testimony, 

( VIZ. by the responses) would be in effect and 
substance incomplete. 7b the judge, and for 
his owui u-e, the responses alone will be suf- 
ficient, and much more than sullieieni ; but 
as (ujaiust the judge (the judge bclowq) and 
for the use ot the judge above (if there be 
one,) and at any rate ot the public, cognizance 
ot the interrogatoiies is indispensable. 

Let the judge have misbehaved himself — 
and let his misbeha\iour have been ever so 
gross and dishonest, — w'hat remedy does the 
nature of the case admit of, unless the very 
words, in the utterance of which the mis- 
behaviour consists, are ascertained and regis- 
tered ? 

To this subject applies therefore, of course, 
what has been said in a former place, f con- 


• The minutes of what has passed at a trial, 
or (to use the common abbreviation) the trial, 
as committed to writing bv a skilful scribe using 
the art of short-hand, affords an example, so 
happily familiar to every English eye, of this 
most perfect, or rather only perfect, mode or 
species of notation. 

T Hook II. Securities ; Chap. VI. Oath; §4. 
Mode of application : supra, p. 318. 
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cerniiig the impropriety of the grammatical 
change from the fiist person to tlie third. a\s 
the respondent, so let the interrogator, what- 
e\er be hn station — party, fellow -wit ne^>s, 
advocate, judge — >.peak tor himself: let not 
the scribe take upon himself to speak tor any 
ot them : as from his other woiks ot all sorts, 
so let every man be judged fioin his own 
W’ords. Vtrba “ smos' fcut ont aucto/ 

In the ease where the onl_\ person for whose 
use the diseoinse is destined is the judge — 
the only case in which the security atfoided 
by recordation in substance is an operation 
completely adequate, — in this case, the pro- 
per mode, and the proper hand, are pointed 
out by oliMous and pretty coiielusne eon- 
sideiations : — 

1. Ill this case, the object, and sole object, 

consulted, is and ouglit to be the eonveiiieiiee 
ot the ju<lg(' : and to no otlu'i iieison e.in it 
be so w'ell known what suits with that con- 
venience, as to hineidt. ' 

2. lly his own conci’ittion ot the quantity 
and quality ot the woids neeessai \ and snp- , 
tieient to keeji the sulKtatue ot the tc^sii- I 
mony in his mind, dining the tiiin* and toi j 
the pill pose tor which his attention is to be j 
fixed upon it, sl.onld the (jiiaiitity and (ju.ility 
committed to waiting be legnlited. 

3. In liim alone leats the jiowei of legu- 
lating the pace ot the discoin se ni t he mouths 
ot the seveial iiitci loeutoi s, in such mannei 
that the tune thus eniplo\ed may be snlh- 
eient, and not* more tlnin suilicicnt, to admit 
ot his coinmitting to jiapei the (jnantitv ot 
wiiting he linds neeessai) and Millieient tor 
his j'urjiose. 

4. ^\'hat to the coneeption ot another man 
would [ireseiit itself iis a collect and com- 
plete leprcsentation of the snbslanee ot the 
discourse, would sehioiu [neseiit itself in 
exactly the same charaeter to the (oneejitioii 
ot the judge. 

5. At tlie pace to which, on p lin of no in- 
eonsiderable w'aste of tiiiu', the eouise of the 
p('n must oil this oee.ision be kept up, the 
handwriting of a thud jiersoii would seldom, 
to the eye ot the judge, be equally legible 
with his own; or so imieli as legible at all, 
without (lillieulty and waste ot time. Wil- 
ting on siieli oeeasions tor his own use, every 
man natuially hasieeouise to little modes of 
abbreviation, more pai tieulai ly adapted to 
his own individual praetiee and habits. 

As to the possibility of the judge’s uniting 
in his own peison the eonimanding function 
of that otiice, with the subaltern and almost 
mechanical opeiation of the scribe, one pi oof 

* Such, accordingly, is the practice in the 
British House of Commons If the language 
used by any IMeniber is pointed at as calling for 
censure, a prtlmmmry motion .ilway.s is, that the 
words le token dov/n liy the tlerk: and .so like 
wise in the House o LorcU. 


of it is afforded by English practice. In trials 
of all sorts m which a jury bears a part, it is 
aciistoiimry feature: on tlie oeciisioii of giving 
a i'hart/e (as it is called.) — tliat is, a speech 
ot direction to the jury, — it is, in the state 
of most men\ memories, a necessary one : in 
all instances in wliieli a 7U’U' tual is liable to 
be moved for (a tre^b imjuir) liable to be ap- 
plied for,) it is ail iiidi'^jicnsable one. 

To a doeiimeiit possessing in so pre-emi- 
nent a degree the ehaiaeler of trustworthi- 
ness, the sort of regaid one would natuially 
exjieet to tiiid geneially bestowed, at least by 
the antliois themselves, whose works these 
may in some measure be said to be, is of the 
most contideiitial and reverential kind. Rut 
lu‘ b\ whom any such [lersnasioii should liave 
h(‘i‘ii entei tiiiiicd, w'oiild not ajijily it long to 
jiiaeticc hefoie he would find the neecssify 
(it making gieat abatements. For the single 
jini pose of (“oiistitiiting an eventual ground 
tor a motion tor a iu \v trial, )('s: and, in 
point ot lime, tor and dm mg tlie space of 
time allow ('(1 tor such motion; viz. the four 
lust (lavs ol the t> nn tollownng the trial, the 
leiiovatioii of w’hieh is thus prajed. But no 
sooner is this shoi I ti mint na fatal i a expired, 
tlj.iii w'hat(*V(>r little shau* of ti iistwoi thiiiess 
this doennient mav have possessed, is deemed 
to haw expiied likewise; it is completely 
eonveited into waste paper. 

In the course of a jiroseenfiou (for-per- 
1 jnr), for examjde), a point which it is become 
I necessary to prove is the testimony that was 
given by somelmdy (siipjiose the detendant in 
the jiioseeution tor jierjnry) on the oce.ision 
ot a tormer liial. To what source (would 
any oiu‘ snjijiose) is reference made for the 
I tenoi Ol jinipoitof such testimony? To the 
I judge’s notes ' — tlie judge by whom the causa 
, w'as tried i Not so indeed : on the contrary, 
j to any the most suspected source, rather thar 
j tills, ot all eoneeivable sonrei*s the mosttrust 
j worthy and nnsusjieetible. To a note, takej 
or saul to have been taken at the time, bj 
the (irofessional agent ot eitherof the parties,! 
— nay, to a mere reeolleetion, orsujiposed re 
collection, on the pait ot that or any other in 
dividual, w'ithout so iniudi as a wiitten woid 
to tix It, — there would be no objection : but 
as to any such document as the minutes madti 
by the judge wdio tried the cause, — of a rete- 
rence made to any such source, ot the admis- 
sion of any Such evideiiee, no instance is 
anywhere to be found. 

A mass of evidence wdiich has had for its 

•f So likewise, “ minutes taken by the solicitoi 
for a prosecution, on the examination of a person 
before a magistrate” (the examination performed 
witlnyit a jury, previously to the trial oy a jury) 
may he read in evidence at the trial, though 
not»igned either by the prisoner or the magis- 
trate.” — Leachf Crown Caaes^ 3d edit. p. 727. 
The King against Thomas. 
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sciibe one knows not what clerk, employed 
for that purpose in the examiner’s odice, is 
(not only in that cause, but on the occasion 
of other causes tiled by other courts) ad- 
mitted without scruple. A mass of testi- 
mony, from the same witness and to the same 
effect, collected by one of the twelve jud^^e'., 
in the sunshine of publicity, i'. a specie'> of 
evidence too extraordinary to luive been so 
much as thought of. 

So much for the case in which the only per- 
son, for whose use recordation is designed, is 
the judge. So fir as coricci ns the other cases 
that have been mentioned, the question, b\j 
what hands f will icccivc a ditferciit answer. 

For this pm pose, while the faculty of 
taking minutes slioiilil he allo*v< d to any per- 
son who pleases, an ollieial ''criiie, a short-hand 
writer, ought to be emitloyed:* power being 
given to either paity to employ vvhatsiK'ver 
expedients shall be found necessaiy toi se- 
curing the completeness as well as correct m'^s 
of llie notes thus taken ; and tor that pur- 
pose, as often as the importance of the maltci 
appears to him to wan ant the additional vex- 
ation, 1 ) 0 wer to call for tiie momentai v '^top- 
page requisite to be applied to the delivery 
of evidence. 

In the early ages of modern jui ispriidence, 
writing was rare, short-hand writing unex- 
ampled. Should tile ends of justice take place 
anywhere of the ends of judicature, this ta- 
lent would lie regarded as an indispensable 
qualification in a judicial scribe. 

§ 4. Of notation and recordation under 
luajlish law. 

Whatever objection there miglit be in point 
of reason to the indiscriminate lecordation of 
the evidence in all causes, none could come 
W'ith any degree of consistency from the lips 
of an English lawyer. In e.iuses of a cerlam 
class, tins security has been inexorably ex- 
acted. What are tlie^e caiiNCs? Prcci'-ely 
the class of causes which, iiidiviilually taken, 
are of the least impoitanee, — ''ints for penal- 
ties to the lowest amount (as low as a few 
shillings,) brought before single justices of 
peace, out of sessions. And by whom was 
the obligation imposed? Not by the legisla- 
ture, but by the Court of King’s Bench : by 
this section of the twelve great judges, le- 
gislating in their own way, in the \yay of ex 
post facto law. Pailiament, by whom the 
jurisdiction was given in this large class of 
cases to these subordinate magistrates, im- 
posed not, in any instance, any such duty: 
the judges of the Couit of King’s Bench took 

* 'J'he (-Central Criminal Court i-> the only 
court in this country in winch an official short- 
hand writer is employed. To his notes the judges 
occasionally refer with great advantage, in ortjer 
to ascertain- the exact words made use of by a 
particular witness Ed. 
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upon them to impose it in eveiy Instance, 
Hoyv? By quashing convictions, on pretence 
of the non-tiilblment of a duty that had never 
been imposed. The prosecutor was punished 

that is, the ptililic was punished— because a 

justice had not complied with a regulation of 
the Court of King’s Bench, whitdi that court 
had no right to make, and bad never made. 

By the act of contempt thus committed 
against the Icgi^latuic, two favourite points 
were gained by the men of law: 1. They 
made business for themselves, by bringing 
into their ow’ii couit causes of which it w'us 
the manifest intention of the legislature not 
to give them the cognizance; 2. They threw 
! (b-^( ouiMgcment and discredit upon a rival 
j mode ol pioccdure, which, by iLs conformity 
i to tlie ends of justice, was and is a perpetual 
I satire upon tlieir owni. 

ll.id the usurpation leinained altogether un- 
cliecked, society would have been dissolved, 
'fbe IcgElature has interfered : but how ? 
Instead of punishii g the usurpers, it has 
stolen back by (iegiees the aiithoiity thus 
filched fioin it. For a considerable time past, 
as often as a new olfence lias been created 
by act of parliament (a case that takes place 
many times over m every session,) and cogni- 
zance given of it to these suboidmate judges, 
a form of conviction has been presciibed by 
the <ict ; and in tins form, nothing being said 
of the evidence, the obligation of setting forth 
the evidence is virtually dispensed with. 

The task thus set to unloained magistrates 
was a cunous one . satisfaction was, on e\eiy 
occasion, to be given to a set of men who 
hail neitlicr tbc will nor the power to declare 
wliat It was would satisfy them — whose in- 
terest It w'Hs, never to be satisfied — and whose 
ideas a man might be sure never to meet, by 
following the dictates of common sense. 

Tlio pretence was, the affording to the de- 
fendant a ^ccuiity against misdecision to his 
prejudice — .igainst the being convicted on 
msulficient grounds. That this formed any 
part of the real inducement, let him believe 
whose faith is strong enouglu In tlie charac- 
ter of a security, the mfoim.ition required 
was not worth a stiaw; it W'as not the wii- 
7iutes, the tenor of the evidence, but whatever 
account (tiue or false) the subordinate jm'ge 
might think lit to give of it. To secure the 
coirectness of this account, no measures either 
weie or could be taken by those who thus 
took upon them to require it ; as tliey well 
knew. Correct or incoricct, it remained 
equally exposed to be tried, and either con- 
demned or acquitted — (condemnation or ac- 
quittal would serve equally well) — by rules 
made hot and hot, at the moment they were 
w'aiited ; by rules which, to have been known, 
required to have been communicated ; and to 
have been comimniicated, required t o. ha ve 
been made. 
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So much for !?ununary procedure ; a few 
words will serve for regular. 

In the common-law i)raiich, so far as tlic 
evidence is coneerned, no leeoidaiion lakes 
pla<e — nothing, at least, that goes byth.it 
n.inie. 

A sort of instrument theie is, indeed, called 
the reeoid ; but in this instrument, composed 
ehieti} ot lies and nonsense, no notice is taken 
of the evidence.* 

Minutes, indeed, are ciistomai ily taken b) 
the piotessional, the direeiing, judge, they 
are called the judge’s notes. Ikit it h.is bten 
already obseived, th.it ot these minutes (a 
sort of document unknown to the system m 
its oiiginal constitution j little notice is taken, 
in coiupaiison with what might be expeiMi-d 
When taken (which the} are not iieces‘«anly 
nor always,) they are not aiithentic.ited by 
ail} other signature. They do not [irofes-. to 
contain the tenor of the evKhmce. U liat 
they contain is, what, in the \iew ot the 
judge who penned them, ♦■oiistituted the ge- 
neral substance ot the evidence '1 he puipo^e 
for yvhich they yvere onginall} taken, w.isyio I 
other than the piivate pur[)Ose ot the judge 
It being eustomar} toi him to give, loi the 
instruction ot the jui y, a ucapitulatoi y view 
of the evidence the} had been lie.iiing, — the 
iiiemoiaiida he took weie suhseivieiii to that 
and no other purpose. 

When, about the middle ot the seveiitcamth I 
century, the piaetice ot gi anting a //c/c truil I 
by a tresh jui}, without [uinishing the toimer | 
jury, came into use, — the iioti s ot the pie- I 
Elding judge constituted a lead} docmmeut, ' 
the only existing one, and the best that could , 
have existed tor that [)ui{) 0 ''e. 

Then, however, as to this day, no such 
document as this was known to the genius 
of jurispi udenee ; the supply ot it was matter 
of (irivate accommodation trom judge A to 
judge Ik Regularly, there weie no grounds 
to go upon : it judge A had taken no notes, 
there was no remedy. So long as the lies 
and nonsense weie legulaily eiiteied, — whc- 
thei the tiutli ami sense of the case weie 
regulaily entered or no, was a matter ot no 
consequence. 

In the minds of the original flamers of the 
system, the demand toi leeoruation (it may 
be thought j was superseded by the uniimited 
continence reposed in the judges taken fiom 
the body ot the peo[)le. Vain thought ! In 
an English juiy, corruption of the grossest 
kind yvas regaided, and not altogether with- 
out reason, as every da} ’s piaciiee; but, in 
the age ot primeval barbari-m, — error, inno- 
cent erior, on the pait of tlio^e uiileaiiied 

* The forms of pleading against which tliis 
observation is ( irected, have been much altered 
since the recent Law Amendment Act, 2W. IV. 
c. 39. It must however he contessed, that the 
pleadings require still tartlur purgation. — Ed, 


judges, was not possible. All twelve together, 
in a mass, they were consigned to utter ruin. 
'1 he piosecution having this for its object 
was called an attaint , and, in those da}s, pro- 
'‘cenlions in the wa} ot attaint seem scarcely 
to have been less common than motions for 
new tiials now. 

A judgment by which twelve judges were 
to he consigned in the lump to indigence, 
peipetual iinprisonnunt, and intam}, should 
have had (one would have thought) some 
lixeil gioimd made tor it. No micIi thing. 
A\ h.it they weie pimislicd tor was, tor de- 
eidiiig otlierwise than aeeoKiing to the evi- 
dence; blit what the cvideiiee had been, was 
a mattei scarce vvoith tl. inking about: the 
tunctions ot the leeoidmg sciihe extended 
not to any such mimitiie. Ot ini'ii capable of 
willing down wliat tlu'v had been heaiing, 
the slate of society atloidcd no almiidance. 

When the liheily, entne [iiopcity, and re- 
putation, ot twelve men, were at stake upon 
the coi reetiii'si!, ot the eoneeption loinied of 
the i‘videnee, — committing it to wiitingas it 
was deliveied, was an opeiation, the benefit 
ot wliK’h, in the c}(*s ot a learned judge, was 
not woitli the tioiihle. \\ hen a small num- 
ber ot sliillings, tlie pi ice ot a few days’ 
labour, limited the value of the stake, then 
It was that the judgment ot an unlearned 
judge, on whom no such duty liad been im- 
posed, was to be overthiovvn, tor want of his 
liavmg pcriormed it. 

Iliidei the equity hianeh of regular proci’- 
iluie, tlie evidenee is committed to writing, 
evu-y tittle ot it , and earelully authenticated 
with midisci imiii.iting pai tieiilarity. That 
which Is extracted trom the pen of the de- 
leiidant, comes into the woild in the form of 
ready-written evidence. That which is ex- 
tiaiued from an extraneous witness, comes 
authentieateii by the signature ot the obscure 
clerk, who to this important purpose is si.f- 
tered to exeieise the lunetion and power of 
a judge. 

Such is the course in all equity causes, be 
their iiiqioitanee ever so great, or ever sy 
little; always understood, that, in the eye of 
English equity, a sum that does not exceed 
iiiO (more than a twelvemonth’s subsistence 
lor an aveiage individual) is of no impor- 
tance ; and that tlie factitious part of the 
expense of an English equity cause is sutfi- 
cicnt to give lygh impoi tance to a cause which 
otherwise would have none. 

§ 5. Of the authentication (>/ minutes. 

A w'litten discourse is exhibited, purport- 
ing to be the minutes ot what passed on the 
oieasion ot an examination. Good: but is it 
really wbat it pin ports to be? If given for 
no more than the substance of what parsed, 
ina^ It be taken for the exact substance? Is 
it in a sufficient decree a correct and complete 
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represent.ition of the tenor ? If given for the 
tenor, — the words it consists of, are they 
exactly the same words, and are they the 
whole of the same words, that on the occa- 
sion in question were pionounced ? 

If the identity required regards the buh- 
stance only — if, in regard to the person for 
whose use the notes or minutes are de->ned, 
there be but one such person, and he the 
judge (the judge by whom, alter the evi- 
dence has been collected by liim, the deei- 
sion grounded on th.it evideJice i^ to be pro- 
nounced) — and if, as is natuial, the person 
by whom the minutes are so t.ikim for thi* use 
of the judge be no other than the judge him- 
self, — the business of authentication neither 
present?, nor is even bUbce[)(il)lc of, difiiiMilty. 
Arrangements for securing the authenticity 
of the written discourse purporting to contain 
notes or minutes of the testimony in (piestion, 
with the interrogatories which called it forth, 
are superseded by the consideration of the 
person by whom they have been penned; as, 
in the case of the testinioiiy itself, the opera- 
tion of taking minutes of it is superseded by 
the mode of expression employed when it is 
delivered in the first instance in the form of 
ready-written evidence. 

When the identity required regards the 
words themselves — when (as in that case will 
naturally be the case) the hand by which the 
minutes are taken is a hand other than that 
of the judge — wdion, as in the same case will 
also be natural, it is as against the judge that 
the document in (piestioii is intended to serve, 
— it is in this case, and in this alone, that 
dilficulties respecting the securing the authen- 
ticity of the miiiuteb are liable to present 
themselves. 

Thtre are two opposite dangers with which 
the nature of the ease is pregnant : 1. In some 
way or other, it may happen to the minutes 
to be re.illy wanting, materially wanting, in 
point of authenticity ; " 2 . Not being in any 
respect w'anting in [loint of authenticity, it 
may happen to them to be charged (and here, 
by the supposition, falsely charged) with be- 
ing so. And again, the falsity of the charge 
may either be not accompanied, or accom- 
panied, with mendacity. 

This last-mentioned case is far from being 
an imaginary one. Suppose, on the ground of 
testimony thus recorded, a malefactor to be 
condemned to death: if the want of suHicient 
proof be recognised as a sufficient ground for 
invalidating the judgment, and in this or 
that individual case any such deficiency be 
recognised to have taken place, the male- 
factor, how well convinced soever of the 
groundlessness of the charge, cannot rea- 
sonably be suspected of any backvvardner,s to 
avail himself of it."' 

r 

• In England, at least, if this or any other 
luch token of probity and sincerity on the part 


Moreover, besides the imputation of failure 
in point of authenticity or genuineness, it 
may happen to the sort of instrument here 
in question (as to an instrument of contract, 
or any other legally-important instruinent) 
to be charged with want of freedom or fair- 
ness. In regard to the testimony, it may be 
alleged, that — though, in the very terms 
in question, delivered by the deponent — it 
would not have been delivered by him, had 
it not been for some undue indueements 
(whether of a coercive or an alluring nature) 
ill the shape of undue jmnibhment or undue 
reward, held out to him, at the very time of 
the delivery of his testimony, by the judge. 
I say by the judge: for if by any other per- 
son, or if by the judge himself at any prior 
point of time, the mischief will not be within 
the reach of the remedial arrangements ap- 
plicable to the present case. 

The dangers thus being brought to viev\% 
the next thing to he brought to view is the 
remedy by whii h all difficulty in regiud to 
the obviating of tliese (F.iiigers is leuioved. 
Thv'. is no other than publicit) — the giaiid 
{lauacca in the system ot procedure. 

But (as hath already been seen) cases aie 
not altogether wanting in which the propriety 
of waiving the beiielit of this security may 
he indicated by paiticuhir and preponderant 
coiisideiatioiis. Accordingly, for these eases 
at least, such arrangements will require to 
be provided, as, when em|)lo\ed, may upon 
oeeasion shut the door agdiiis^ all such im- 
puted (leli(*ieiicies as may be liable to be urged 
i)> the ivigerness or insineciity of any paity 
to whose side of the cause the tendency of 
the (‘videiice in question may happen to be 
adverse. 

Befoie the hieiikiiig-iip of the court, let it 
i he iiiciimlieiit on the judge, — either at the 
instance of the deponent, or (if he be an ex- 
traneous witness) at the instance of either 
party, — to afford him the faculty of exa- 
mining into the correctness of the minutes 
taken of his deposition ; and, having so done, 
to call upon him, in token of his assent, to 
1 annex his signature to a shoit sentence or 
phrase expressive of such assent — or, if in 
any particular he objects to them as incor- 
rect, to state in what respect — suggesting, if 
he thinks fit, the words (if any) that w'ould 
have the effect of rendering them correct, in 
tenor or in purport. 

'I'o afford him the faculty of ascertaining 
the correctness or incorrectness of the mi- 
nutes, let some such course as the following 
he pursued: — 

1. Let the passage in question be read aloud 

of a malefactor were to betray itself, it would 
have to encounter the most determined opposi- 
tion, not only from the advice of counsel, acces- 
saries after the fact, in the character of advocates 
and attorneys, but from the hypocritical and 
trust-breaking humanity of jj^idges. 
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(either by the judge, or, under liis authority 
by some officer of the court) to the deponent ; 
and with such slowness and such pau'ses as 
shall be sufficient to enable him on each oc- 
casion to fix upon any word or phrase, and 
object to it as incorrect. 

2. If, for the purpose of enabling himself to 
obtain a clearer conce[)tion of the contents, 

— being able to read, he significb. a desire to 
have the paper in his own hands, that lie may 
peruse it more at leisure, — let such liberty 
be allowed: such precautions being taken, as 
(in case of liis being a per'^on under suspicion 
of criminal delinquency) may be nece.ss:iry to 
prevent his employing such liberty to a bad 
purpose; for example, vexatious delay, — or 
the discovery of the contents of any pari of 
the minute to which the testimony of any 
other co-de[ionent is consigned, — or tearing 
or otherwise defacing or destroying the paper 
of minutes, or any part ot its contents. 

If, on any such occasion, objecting or imt 
objecting to any part of.the minutes as in- 
correct (viz. in tho'cliaracter ot an incorrect 
expression of the discourse ot which it pur- 
ports to be the minute, viz. tlie discourse 
delivered liy him at the time,) lie gives it to 
be understood, that, in tiie character of tes- 
timony, the discoursi* so delivered by him 
was in any paiticular iiicoii ect; and prays 
ai'cordingly that he may be admit te<l to cor- 
leet it, VI/. by the siiggi’stion of such ad- 
ditions, omissions, or substitutions, as are 
thereu[)ori uttered by him for that pin pose; 

— in such case, let such his application be 
conijilied with: and let the tenoi (or at least 
the substance) ot what passes upon that occa- 
sion, be entered foithwith iqion the pa|)er ot 
minutes, in the same manner as any othei 
part of the evidence. 

If he declines writing his signature, on the 
declared ground of his inability, let it be 
written tor him by some one else; as (lor 
example*) by the peison by whom the other 
parts of the minute are penned; and, to the 
signature so written for him, let him annex 
his mark; but, if he refuses, or wilfully for- 
bears, as well to make his mark as to write 
his signature, let mention be made of such 
refusal or forbearance u|>on the minutes. 

On any such occasion, let it be in the power 
of the judge to call upon all or any of the 
persons present to attest by their signatures 
the correctness of the minute so made: and 
to such order let them be bound to pay obe- 
dience, as to any other order issued by the 
judge in execution of his office. Provided al- 
ways that, instead of an affirmance (as above,) 
every such person shall be at liberty to enter 
a denial; subject, in case of falsity, to such 
penalty as is annexed to the offence ot judicial 
falsehood in other cases.* 

* The course pursued in taking examinations 


III Rome-hred law, in general^ provision 
is made for obtaining such evidence, as is 
deemed sufficient, of the authenticity of the 
minutes. The deponent is called upon to au- 
thenticate them by his signature : if, whether 
through inability or unwillingness, he fails of 
SI) doing, mention of such failure is, in general 
terms, entered upon the minutes. 

lly this arrangement, the appearance of 
authenticity and correctness (authenticity 
applies to the whole, correctness to any and 
every part taken by itself) is sure enough to 
be olitained: but as to the reality, how in- 
effectually it is provided for is but too ma- 
n^fe^t. To sign or not to sign — such indeed 
is the option given him: if he does not sign, 
mention is made of such failure, or (as in 
the language of French law it is called) his 
refusal : but as to any grounds which he may 
have had, or not had, for such refusal, no 
light is ever afforded by these minutes. They 
may have been spurious in the whole, or in- 
eoriect in every part; yet, upon the face of 
them, everything in them may appear as com- 
pletely regular in this case as in any other. 

Along with the deponent, there is, indeed, 
besides the judge, another person — bis offi- 
cial secretary. Put, shouhl these two per- 
sons (through mendacity, temeiity, or even 
blameless misconception,) agree in a slato- 
iiient m any respect false or erroneous, or 
the Ulterior be overawed by the supeiior into 
a(‘qiiicsccnce ; it seems impossible to conceive 
what icmedy the natuie of the case can af- 
ford. In the case of a peison of the clearest 
ebaiacler, what weight ean the testimony of 
one nori-olficial poison have, capable of over- 
powciing that of two official ones? And if 
that be the helplessness even of a person rlear 
of all suspicion, what must be the condition 
of a man wliose cluiraeter stpnds loaded with 
the imputation of a fiist-rate crime?! 

before a justice of the peace, is as follows: — 
While the witnesses are giving their evidence, a 
clerk writes it down in a book. If after all the 
evidence lias been heard, the justice dismisses the 
case, there is an end of the matter; but if the 
justice determines to send the case for trial, then 
the evidence of each witness is read over to him; 
he is asked if it is correct, and whether he wishes 
to add anything to it- The deposition is altered 
or not, according to the answer of the witness. 
After this it is copied out, on separate sheets of 
paper, by the clerk, from the book in which it 
was originally, entered ; it is again read over to 
the witness, and he then signs nis name or puts 
liis mark to it. If he declines to do so, a memo- 
randum is made to that effect. When all the 
depositions relating to the case in question have 
thus been copied out and signed by the witnesses, 
the justice puts his signature at the end. These 
depositions so authenticated, are returned to the 
court in which the case is to be ultimately tried* 
— 

^ In one of the Anglican modifications of the 
Rome-bred mode, there is one person less than 
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How ill soever a man may b# disposed to 
think of the English judges, no man can think 
worse of them than in this respect they ap- 
pear to have been thought of by parliament 
and by one another. 

On other occasions, to authenticate an in- 
strument of any soit (a judicial writ, for ex- 
ample) by vvliich the autiiority of any of the 
great eourt^ of Westminster Hall is exeici^ed, 
the signature of any of the judges is regardeil 
as suliicient evidence of his participation in 
the act : not to speak of the case in which 
the signature of the chief of the four judges 
is regarded as siifficient evidence of the par- 
ticipation of all the rest. 

It now and then happens, that in the course 
of a trial before a jury, presided over by 
one of the twelve judges, some, insti action 
or direction is given by the judge in relation 
to some point of law — for example, as to the 
admission or rejection of tliis or that article 
of evidence-— an instruction by which it has 
always been customary to the jury to he go- 
verned in the pronouncing ot their verdict. 
On the occasion of such diicction, at a very 
early period of juridical history, {iro vision was 
made by parliament for giving to tlie party 
prejudiced by it the faculty of ap[)eiil to an- 
other court. The instrument by whicli an 
appeal on this ground is expressed, is called 
a hill of exceptions. For this purpose it is 
necessary, that, if not in tenor, at least in 
substariee, the direetion given by the pre- 
siding judge should be established. It is eu- 
rious enough to observe the formalities pre- 
scribed on this insulated occasion, on which, 
for any useful purpose, extraordinary formali- 
ties would seem to be particularly unnecessary; 
and the extraordinary distrust with whicli 
all persons concerned (judges among the rest) 
appear, nor altogqther without reason, to have 
been regarded, 

Tlie statute by which tliis remedy is pro- 
vided, is a statute of Edward I. To save 
critical discussion, let us take the account 
given by Judge Biiller. “ By Westminster 2,” 
says he, “ 13 E. I. c. 31, it is enacted, that, if 
one impleaded before any of the justices al- 

even in the Romaiio-G.dlic ; from which the 
practice of the other nations by which tlic Ro- 
man mode has been adopted, may in this par- 
ticular, be presumed not to be materially dille- 
rent. I speak of the case where the o])evation is 
performed under the authority of the Foiirt of 
('hancery, in what is called the examiner’s office. 
But, on this occasion, any misbehaviour to the 
effect in question on the part of the obscure per- 
son by whom the examination is performed, 
would be exposed to so much danger, — in the 
first place of censure, and perhaps loss of his 
office, on extrajudicial complaint to his imme- 
diate superior — but more especially in ca^e of 
a public prosecution, to which he might be sub- 
jected in more forms than one, — that, of any 
complaint of this sort, no traces have presented 
themselves in the books. , 
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lege an exception, [an expression vague and 
insignificant enough, but practice has found 
a sense for it,] praying that the justices will 
allow it, and if they will not, if he wiite the 
cxci'ption and rcipiiie the justices to put 
their seaK to it, the justices shall so do, and 
if one will not, another shall. And if the king, 
on complaint made of the justices, cause the 
recoid to come before him, and the excep- 
tion he not in the roll [the apprehension 
being that the justices, to avoid having their 
proceedings canvassed, would suppress it,] 
cm showing it written with tlie seal of the 
ju‘ 5 tice, lie shall be coniinaiided at a day to 
confess or deny his seal ; and if he c.iunot 
deny his seal [effioiitery, not improbity, be- 
ing the quality in respect of whicli it was 
thouglit it might happen to him to be defi- 
cient,] they [who?] shall proceed to judge, 
and allow or disallow, the exception.”* Thus 
far Hiiller. They ? who ? Not certainly the 
judges thus appealed from, but the person 
appealed to, viz. the king, that is, the judges 
of the court of King’s IRnch, wutli the king 
sitting, or rather not sitting, in the midst of 
them. 

It wiis on the ground of this statute, that, 
nothing less having been deemed sufficient to 
prove that the seal ot tlie judge had not been 
foiged, the fust Fail Famden (then Loid 
Chiet- Justice Piatt, clinff'-jiistiee of the court 
of (’ommon Pleas,) Jiaving set his seal to a 
bill of exception'-, and “ not heuuj able to deny 
tt," appeared personally and cOjiifessed it in 
the court of King\ Bench, then presided over 
by the first T.ord Mansfield. f Reffection upon 
redcction here presents itself. What use of 
a seai, which a judge (if so disposed) might 
deny to be his ? Why not that best of all iii- 
strunientsof autlienticatioii, the name written 
by the person whose name it is; the instru- 
ment that, without any .such useless locomo- 
tion, served even then in so many oilier cases 
of superior importance ? lii the case of an il- 
literate non-la wjer, yes : but as to lawyers, 
as to judges (even at this earjy period) was 
there ever one instance of a person aggregated 
to this fraternity at all times distinguished 
by the epithet of learned^ and at the same 
time unalile to WM’ite his name ? 

The real danger was, not that, after having 
given his attestation to the instrument ex- 
pressive of his own w'ords, a judge should 
deny his own Iiand- wilting, or (w’hat came 
to the same thing) the seal which was so ab- 
surdly substituted in the room of it ; but that 
the attestation thus required of the judges 
should not be given by them, or any one of 
them. That “ one will not,” is the case put, 
with primitive simplicity, by the statute: but 
if any one find courage to refuse, — to adopt 
such refusal requires on the part of any other 

* Buffer’s Nisi Prixis^ p. 315. 

•j* Burrow, p, 1694, anno 1765. 
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inurli less courage : arid so on, the probabi- 
lity of a refusal going on in an increasing 
latio, till the whole number, viz. four, or 
live (uhichat one time was the number,) be 
exhausted. 

“ If the judges refuse to sign the bill,” con- 
tinues Judge Jbiller, refen ing in the maigin 
to the Institutes of Loid Coke,* “ the p.ut\ 
grieved by tlie denial may have a wiit u|>ou 
tlie statute, eomnianding the same to he done, 
jiufa formani sfdtufi ; it recites the form ot 
an exception taken and onum - niled, and it 
follows, rohis j)r(r ('ij)inuts quod s( i((t rsf, tuur 
stqi/la vestra appoiinfis ; and it it lie nduined 
["Niz. hy the jmlgcs in question] quod non 
If a cs7 [an incident natinal ('nou;;h, or it 
would not have heen provided for, J an action 
will lie for a fake letnrn [.in action, sup- 
pose, against a judge oi .]udgC'- ot the Kingk 
lleneh ; hut before wdioni? Them^el vC"'-' or 
their subordinates of tlu' Common Pleas r] 
and, thereupon, tin* surmise will be tried, afid 
if found to be so, damages will be given, 
and upon such a rerover}, a peiemptoi} wait 
commanding the same ” And it the same cause 
W’hich [irodueed the tir^t niakjuactice, should 
continue its inthience, and produce a secoiul, 
what w^as to come then ^ An (dta< pi'remj)- 
tory writ, and then a phnios; and thus, in the 
form of a leg.il repetend, pluiies upon pluiies 
without end. 

That, to a set of lawyers, to whose pow'er 
this remedy w'as intended as a check, it might 
ha[)pen not t^i be V(T} torwaid in lending 
their hand to the application ot it, was a sur- 
mise, neither improbable in itself, nor alto- 
gether iinsanctioned by experience. 

If there \vas one sort of case, in which, as 
compared with another, this sort of remedy 
was paitieulaily needful and important, it 
would be a [lenal ease, as comjiared with a 
iion-peiial one : and in particular, among pe- 
nal cases, a capital, in contradistinction to a 
non-capital, one. “ In Sir II. Vane’s case,” 
continues Puller, “ who w'as indicted for high- 
treason,” [it was along with the icgicides 
concerned in the murder of Cliarles I ] 
the couit refused to sign a bill of excep- 
tions.” Refused? why? “ Pecause,” con- 
tinues Puller, “ they said criminal eases w'cre 
not within the statute, but only actions be- 
tween party and [larty.” Theie tlie statute 
is, and throughout the whole ol it there is no 
such absurdity as that of refusing the remedy 
(such as it is) to the most important class of 
cases. A man impleaded in a criminal case, 
is he not “ impleaded ?” Put when a statute 
was found troulilesome, in what instance was j 
it ever an eirectual bar to the wishes of an 
English judge ? 

Actio personalis moritur cum persona^ says 
a maxim of English jurisprudence, the design 
of which (if it had had any) would have been 
• 2 Inst. p. 4-6. 


to encourage murders, especially slow and 
secret ones. Well or ill-grounded, the bill of 
exceptions being denied, the regicides died : 
and with them died the “ action for a false 
letiirn,” the “ surmise'^ that should have been 
“ tric'/,” the “ damiujes" that should have been 
“ given,” and the “ peremptot ij writ" hy which 
“ the same" should lia\e heeu “ commanded 
eoinmaiuled with as inueli effeet as hy the non- 
peremptoiy one. 

'fhe above example may snibee to show 
that tlie soils of eases whieli, imdei the sys- 
tem ot modi'rn manners, may seem the most 
unlikely' to oeenr, leqniro not the h'ss to he 
piovided for : and the more etfectiial the pro- 
vision made for them, the greater the assu- 
lancc- ot tlieir non-occiirrencc ; — and tliat, on 
(his as on yvery other occasion that can be 
named, the provision made by tin* techriicai 
sy-tem. constantly adequate to what have 
been, is w iadclu'dly inadeijuate to w hat ought 
to have heen, its pm poises. 

On another occasion, a bill of exceptions 
had been tmidcrod liy a man wlio was indicted 
tor a (lespass. A trespass, though not so great 
a crime, is in Englisli junsprndenee as much 
a crime as murdei . indietnieiit is the mode of 
prosecution employed in the one ease as in 
till* other. No such exeejitionshad at this time 
heeu discovered in the statute, as tlie judges 
111 Vane’s <‘ase toimd it convenient to dream 
ot : hut the trespasser was not a regicide. It 
was after this decision, and in the teeth of 
the warning given by it, tliat the dispatchers 
of icgicides dreamt their dream. 

CHAPTER VII. 

THAT THE EVIDENCE SHOULD BE ( OLLErTED 
BY THE SAME PEllSON BY WHOM TMEDECI- 
.•^lON IS TO BE PUONOUNCKD. 

One person to receive, and help to extract, the 
testimony — another person to dei'ide upon it. 
Any such division oriabour, — ought it to be 
niide No, surely : unless in eases (if any 
such theie he) where the union wdiieh it cuts 
asunder is either [iliysieally, or (in respect of 
delay, v'cxation, or expense) prudentially, im- 
piHctieahle. 

To what one of all tlie ends of justice can 
it ever bo subservient? Wliat one of them all 
is there that is not eoiintei acted by it? 

On which tide, and m wliat way, can it in 
any conceivable case tend to prevent misde- 
eision on the gioimd of the evidence ? — inis- 
decision to tlie prejudice of the plaintilPs, or 
to tlie prejudice ot the defendant’s, side? 

Death, incurable infirmity of mind or body, 
a motion from the office or from the spot, — 
in e^ich of these we see an event that may 
at any time intervene to render the function 
oftlecision physically impracticable to him by 
bom, in the tunction of receipt and extrao 
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tion, a progress of an v length, from commence- I vexation, and expense : disadvantage with re- 


ment down to termination, has been made. 
Has any such irremediable impediment taken 
place ? Either ultimate non-decision, with 
the consequent injustice to the plaintitPs side, 
must be the result, or a decision (if pronoun- 
ced) must be the work of another judge. 

Infirmity of mind or body, to appearance 
not incurable, but (as in respect of futuie du- 
ration, all such indisposition is) of unceitain 
promise, — time of vacation (if any) to be 
allowed to the judge, for the pursuit of his 
personal health, business, or amusements: — 
in what cases shall these temporary causes of 
cessation be allowed to have the effect of 
transferring the business from tlie hands of 
one to those of anotlier judge ? Topics these 
of particular detail, the solution c^'vvhieh, de- 
pending in no inconsiderable degiee upon cir- 
cumstances of- a local and temporary nature, 
will hardly be looked fipr here. 

The subject of inquiry here is, — where no 
natural impediments stand in the way of the 
finishing of the cause by the same hands in 
which it took its commencement, the deciding 
upon the evidence by the same person by whom 
it was collected, — shall the two functions be 
consigned to two diffeient persons? 

From the severance, no advantage can be 
seen to result in any sliapc : no advantage 
(understand) with leferencc to the ends of 
justice ; how abundant soever (of which pre- 
sently) the advantage with reference to the 
actual ends of judicature. 

Disadvantages may, on the other hand, be 
seen in abundance. 

1. Loss of the benefit of that most instruc- 
tive species of circumstantial evidence, which 
is afforded by deportment : concerning which, 
see the book on Circumstantial Evidence.* 

It is not in every suit, that, from deport- 
ment, any instructive indication can be derived. 
True: in every individual suit, not: but in 
every imaginable species of. suit, yes. 

2. Danger of incorrectness and incomplete- 
ness on the part of the written minutes, in tlie ! 
character of representations of the testimony 
orally delivered. In this respect, the infirmity 
of the evidence is of the nature of that which 
is essential to heaisay evideiice.'f 

Hence, danger of decq)lion and consequent 
misdecision : hence, in other words, disadvan- 
tage with reference to the direct ends of jus- 
tice. 

3. By this division, writing, minutation and 
recordation (as will be seen farther on,) is 
necessitated : necessitated, as well in such 
causes as are not recordation-worthy, as in 
those that are so.}: 

Hence, inconvenience in the shape of delay, 

• Vide infra, Book V. Circnunstantiah''' 

+ Book VI. Makeshift ; Chap. IV. Ilear^au 
Evidence. ^ 

J Vide supray Chap. VI. § 2, p. 410. { 


ference to the collateral ends of justice. 

To the reasons which thus plead against the 
severance, no just reasons in favour of it can 
be opposed. 

In vain would it be said. To a head wdiich 
is competent to collect the evidence, it may 
happen not to be competent to the framing of 
the decision which is to be grounded on it. 

1. It is with a view to whatsoever decision 
may be proper to be grounded on the evidence, 
that the collection of the evidence ought to be 
peiformcd: without such view, it will not be 
appositely pertormed. Decision is the end ; 
collection of the evidence on which that deci- 
sion is to lie grounded, is the means : the head 
that is not adequate to the end, is not ade- 
quate to the means. 

2. In the process of collection, thfe wdiole 
body of the evidence will necessarily have 
passed under the review of the judge (for such 
he‘ is) by whom it has been collected. In the 
course of this process, it can scarcely happen 
(supposing, as is the most common case, the 
W'hcle of it thus collected at once, and by the 
same judicatory) but that an opinion in rela- 
tion to it, i. e. in relation to its piobative force 
in regard to the fact in question, must have 
been formed. But, the opinion formed, the 
decision follows of course ; and it requires but 
a minute or two, and a word or a line or two, 
to pronounce it. The decision pronounced; 
if all parties are satisfied with it, there ends 
the cause : if on either side a party is dissatis- 
fied with it, then, and then only, is appeal 
of any use. The ulterior judicatory is thus 
charged with the suit, in those instances alone 
(but in all such instances) in which, in the 
judgment of those to wdiom it properly be- 
longs to judge, it can be of use. 

At whose instance should any such trans- 
ference be made ? 

1. At the instance of the collecting judge ? 
This is what has been called remitter. For 
declining to pronounce a decision, what can 
be the pretence ? Knows he not how ? Is 
his judgment unable to satisfy itself ? Let 
him at any rate try wdiether he cannot satisfy 
the parties. Better decide by cross and pile, 
than not decide : if the parties are satisfied 
with the decision, everytliing is as it should 
be: if either be dissatisfied, the worst that 
can happen is, the doing lor that good reason, 
what, in the other case, it is proposed to do 
without reason. 

2. At the instance of a superior judge ? 
This is what is called evocation: but still 
evocation without reason. Whether in any 
and what cases evocation can be grounded on 
sufficient reason, is a question that belongs 
not to this place. Is it to put an end to de- 
lay? — at any rate, the delay, the ill-grounded 
delay, ought to have been proved, and (if 
this be the only ground) an option given for 
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the removal of it by decision pronounced sion grounded on the evidence is framed, is 
vvithin the time. ditferent in any respect from the judicatory 

3. At the instance of a party ? This is by which the evidence wais collected, the 
what is called appeal. But, before a party dilference may be complete, or partial ; com- 
prefers an appeal, let him stay till a ground plete, if the deciding judicatory does not 
is made for it : before he complains of the contain any one member who was a member 
decision, let him stay till he knows what it of the collecting judicatory ; partial, if it does 
is. And what must the malcontent party say contain one or more. 

in this ca>e ? Stop, pronounce not } our do- If the separation be thus complete, the 
cision, for fear lest, when 1 hear it, it should niischiet of it stands exactly mion the foot- 
not be agreeable to me. ing above represented. If the deciding judi- 

When, however, judicature cannot be per- catory contains in it one or more persons who 
formed in the best mode, it follows not that were members of the collecting judicature 
it ought not to be performed in any inferior (say, for example, o/ic,) the mischief stands 
mode: judicature must be badly performed upon a footing somewhat dilferent: — 1. The 
indeed, if denial of justice be preferable to it. benefit of deportment evidence is not so com- 

1. A case that will sometimes happen, is, pletel) lost. There sits the collecting judge, 

that the whoh' of tlie evklence is to be sought by whom some account, such as he pleases, 
for at the hand', of one or more proposed ma^ be givdti of it to the rest. 2. The danger 
respondents (wliether parties or extianeous of iiiconectness and incompleteness on the 
witnesses,) of whom no one, to the purpose part of the minutes is not fjnite so great, 
of forthcomingness in Older to testificatioiif is There sits the collecting judge, who, in an- 
subject, in point oi fact^io the power of the swer to any doubts or impiiries that may be 
judicatory by whivh the decision is to be started on that head, may give any such elii- 
framed. ^ cidations — make any such ••onfessions — as 

In the case of e.rpati iation, this bar may it is agreealile to him to make, 
have been opposed by tlie insuperable nature The mischiefs of seveiance are thus in some 
of things : in the case of exprovinciatwuy by indeterminate and ever-vaijing degree dimi- 
the shortsightedness or negligence of the le- nished, but far indeial frtiin being lemoved, 
gi'^lative branch of government. In this case, we see a jiidic.itory composed 

2. Another case that may liappen, is, — of a number of members, one of whom is per- 

pait of the necessary evidence is thus forth- fectly, the others Imt impiM’fi'ctly, competent 
comings another part, not, to the purpose of the decision, m the formu- 

3. In citl^jr of the above cases, it may tion of w Inch they be.ir each of tlieni an equal 
happen, that the seem ing the requisite forth- part. 

eomingness is an operation which, though not Supposing them all e(pially instructed, — 
plufsicalli/, is prudentiallj/, impracticable: not all, except one, aie (if what lias been endea- 
praeticable without [irepondeiant inconvt'- voui ed to be shown else whei e* lie just) much 
iiieiice in the shape of delay, ve.xation, and woise than useless: still more, if .ill above 
cx()ense. one aie compaiatively uninstrueted. Do the 

4. Another case that sometimes happens, rest .suffer themselves to be governed by that 
is this ; A mass of evidence, wlncli, at any one ? A decision wliich in fact had but one 
distance of time, was collected for the pur- authoi, enjojs (in thi‘ event of its being er- 
pose of another cause, — whether on the oc- loneous) so many other apparent co-authors, 
casion of the same or a different demand, — fo compose a screen for the ei ror, and save 
betw^een the same parties, between parties it fiom the meiited censure. — Do tlie rest 
altogether different, or betwa’cn parties in disagree with that one? Here, llien, is a 
one or more instances the same, in others number of judges comparatividy ill instriict- 
different, — may contain in it m.atter appli- ed, opposing themselves, and wdtli success, 
cable to the suit in hand : of the witnesses in to the only one who is, comparatively, well 
question, the forthcomingness being at pre- instructed. 

sent either physically or prudentially impiac- In the French and other continental edi- 
ticable. tions of the procedure of the Roman school, 

Whether it be more conducive to the ends the mischief’ of the severance has commonly 
of justice, that evidence in tliis inferior shape this (lalliative. In the several English edi- 
be, or that it be not, admitted, will depend tions of that procedure, viz. those used in 
111)011 the class of the cause, and the side on the equity courts, the ecclesiastical courts, 
which the admission is applied for : whether and the admiralty courts, it has no such pal- 
the cause be of the non-penal or of the penal liative. In the Scotch editions, it is for the 
class : whether the side on which the ad- most part, though not completely, without 
mission is called for lie the plain tifPs or the the palliative. In the principal and highest 
defendant’s side. But for such details this is juflicatory by which the decision on the 
no fit place. i^’idence is tiamed and pronounced, it may 

When the judicatory by which the dcci-^| • Keform, Vol. V. Letter 1. “ 
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happen, and now and then (but rarely) has 
happened, that some one among the fifteen 
judges, in the character of Lord Ordinary on 
oaths and witnesses, had in charge, and (if 
so) singly in charge, the collection of it. 

In this instance, as in every other, the 
cause of whatever is amiss in judicial proce- 
dure may, by every eye that can endure the 
light, be seen in the opposition between the 
ends of judicature and the ends of justice. 
Love of power, ease, profit, — all these per- 
suasive considerations concurred in pleading 
for the severance. 

1. It is by derision — an act of the ?cdl — 
that power is exercised. Previous inquiry — 
receiving and collecting evidence — hearing 
arguments on both sides — and supporting 
the decision hy reasons, — all these acts of the 
understanduu] are not additions to the power, 
but clogs upon the exercise of it. 

To decide, is an operation that does not 
necessarily require more time than it agree- 
able to the decider to bestow upon it. The 
performance of those other operations — of 
those exercises of the understanding, — and 
in such manner as not to expose a man to 
disiepute, — requires, for the purpose of each 
decision, an expense of time any number of 
times greater than what is necessary for the 
formation and utterance of the decision itself. 

If tlie extent and quantity of the power in 
question be measured liy the number of de- 
cisions pronounced witliin a given space of 
time (say a year,) — a hundred, a thousand, 
any number of times the power may be ex- 
ercised within the year by tlie judge who is 
unshackled, that can be excreihcd by one who 
is shackled, with those clogs. And, where 
the importance of the case is given, this is 
the fair and [)ro[)er measure. 

2. Witnesses are peisoiis of all castes : and 
as the great inajoiity of the people are of a 
low and ignorant caste, they constitute in 
proportion had company with relation to the 
judge. In th(‘ advo<Mte,s on both sides, by 
whom the comments on the evidence when 
collected — no matter by whom or how — 
are delivered, the judge lieholds so man) bre- 
thren, and these brethien learned ones; men 
of the same caste, superior to all other men, 
inferior only to himself ; in every respect the 
very pleasantest of comj)any. 

Ease, accommodation, convenience (what- 
ever word be the most convenient and agree- 
able,) are thus, along with power, promoted 
and augmented by the severance. 

3. Where, on the evidence collected by one 
man or set of men, a decision is to be pro- 
nounced by another, writing is an ojieration 
not merely ot use but of necessity. In the 
early ages of jurisprudence, writing was an 
art, the exercise of which was too rare not 
to be well remunerated : the ar^ even by it- 
self, ' inucb more when found in eonjunction 
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with the still rarer science of jurisprudence. 
The greater the expenditure in the article of 
art and science, the greater the receipt ne- 
cessaiy in the article of profit — pecuniary 
profit — to balance the account. 

Profit thus added its influence to those of 
power and ease. 

Whatever part of the business could be 
turned over to subordinates, those subordi- 
nates would take care to be paid for : and the 
fee paid to the subordinate would be in addi- 
tion to the fee paid to the principal. Hence, 
so much p.atronage in prasenti : and patronage 
in pra'senti becomes, in some shape or other, 
profit in futurum^ if it suits the inclinations 
and situation of the patron to apply it to that 
use. 

I Besides being so miieh more favourable to 
his interest, this arrangement was much more 
directly and certainly in the power of the 
judge, than the only one that would have been 
well adapted to the interests of the suitors 
and the ends of jusk’ce. Subordinates could 
l)e employed by his own authority : co-ordi- 
natqs could not be obtained ])ut by the au- 
thority of bis superior^. The quantity and 
quality of the business turned over to the 
subordinate, might be adapted to the con- 
venience of the superior: tlie quantity and 
quality of the hiHiiiess done by a co-ordinate 
would not be thus obsequious. 

For illustration, look to tlie English (knirt 
of Cliaijcery. 

In the begiimiug, when causes were com- 
paratively tew, the Cliancollor, — tliis new 
sort of judge, to whom a commission had been 
given to judge secundum (tipium et honum^ 
(it lieiiig but too niauitest liow widely the 
rules pursued by the established judges dif- 
I’eied fiom this character,) — this new-made 
judge [iroceeded (as any man would naturally 
proceed in his place) — [irocccded as the in- 
iciior judges (xilled justices of the peace (iro- 
ceed at this day. IIi' heard the evidence, 
and then he di'cided upon it. I’lie evidence 
on which he was about to decide, he heard 
with his own ears. 

It could not be long before business of this 
judicial kind would crow'd upon him in a 
much greater quuiititv than his other business, 
of winch he liad no inconsiderable quantity, 
would allow’ him time for. What wais to be 
done? Of a co-ordinate, a lival in office, a 
sliaier in the dignity, pow’er, and emoluments 
attached to it, it was not natural that he 
should be d(“«irous ; nor, had he even been 
desirous, could he have been sure of obtain- 
ing of the king any such coadjutor; at any 
rate, without such solicitations as it suited 
not to him to make. From the first, he had 
ot necessity (were it only for the mere me- 
ehanical, the writing, part of his business) a 
number of clerks under his orders ; the num- 
ber of these clerkfe soon rose to twelve. In 
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process of time, these clerks, not being jet 
enough, contrived to have other clerks under 
them : the original sort of clerk became dis- 
tinguished by the name of Masters. As the 
writings accumulated, — many ot which, if 
not all, were for some reason or other to be 
preserved, and for the purpose of occasional 
consultation, to he put and kept in some sort 
of order, — this charge, a chaigeof no small 
trust, was committed to one of those cleiks, 
who thus became distinguished from and 
above the rest. In those days, paper had not 
been invented, or at least was not in com- 
mon use; paichment was the only substance 
to which the characters, which written dis- 
course is composed of, was applic'd: the art 
of bookbinding was little in use : economy 
sugge>ted, as the mo^^t convenient mode of 
adding sheet to sheet, and in sucli succe.''sive 
quantities as came to be leipmed by succes- 
si\e incidents, the tacking them togiuher in 
such manner that the whole length migh^be 
wound up togethei m tly;* foim ot spiial rolls. 
The cleik, in wdio-^e keeping these lolls were, 
was thus distinguished by the name of the 
cleik of the rolls. \\’hen <'letks became mas- 
teis, the cleik of the lolls became ^Ia^ter of 
the Rolls. 

01 the business committed to the Chan- 
cellor, such business as was least ple.isant to 
liirn to do himselt, he tmiud o\er, ot cours(‘, 
to these his cleiks In some instances, en- 
tire causes, — decision, as well as collection 
of evidence. Rut in gener<d it caiiu* to be 
felt that decision \\a- a moie pleasant ope- 
ration than iiiquii) . decision has moie of 
power in it — impiiry moie labanir: im^uirv 
takes up more time, and cieati's a gi eater 
demand for patience, The Ini-'iness of col- 
lecting the evidence thus fell into tin' hands 
of the twelve master clerks: but more par- 
ticulail} of the head one amongst them, the 
del k of the rolls. 

The evidence thus collected, was collected 
by the clerks : but the Chancellor, bj whom 
a decision was to be grounded on it, — how 
wa^- the [)ur[iort of it to be jiresented to his 
knowledge? The surest channel wais the 
tenor : but that required it to be committed to 
writing. So much the better : on the account 
of the suitors, in respect of sccuiity against 
misdecision, for obvious reasons : on the ac- 
count of this great officer, and these his 
subordinates, for other reasons not less ob- 
vious. Writing is labour : — but the labourer 
is w'orthy of his liire : and the labourer acted 
under the orders of one, in whose hands weie 
vested the easiest and surest means of exact- 
ing from his enqiloyer, the suitor, vvhatever 
it should be thought prudent to demand, on 
the score of hiie. 

On interlocutory points, the powder of de- 
cision, provisional decision, subject of course 
to appeal to the principal judge (the only 


judge recognised in that character,) came 
thus, little by little, to be exercised by all 
these clerks. Even on definitive points, the 
like power, though always subject to appeal, 
came by degrees to be exercised by the chief 
clerk, or the Master of the Rolls. 

Of the whole business of procedure, the 
part that allbrded most trouble, and by as- 
signment had been made to afford additional 
profit, was that which consists in the collec- 
tion of the oral part of the evidence : This 
portion of the business had overtlowed (we 
have seen how', and at how^ eaily a period,) 
from the hands ot the Chancellor, into the 
hands of his head clerk or olTicial servant : 
the same causes continuing to operate, made 
it ncccssjiiily ovcillow' info still lower and 
low’cr channels. The clerk, now become 
master, of*tljc rolls, turned it over to his 
“ sn rants.'* Servanfs, not so much as dis- 
linguishcd by the name of clerks, were deemed 
good enough for this laborious part of the 
business : wliat sort of servants tpnges, foot- 
men, grooms, or stable-bojs) is not said. 

'I’hese servants kicked it down to servants 
or (Icpulies of tlieir own. 

From page, or foot -boy, or whatever else 
happened to he his oiigiiial occupation, the 
servant io">c into a clerk, — the examining- 
('h'lk,^ — the examiner. The examiner lias long 
been iich cnougli to b(* above his ^business : 
he keeps a dcjuity, and the deputy acts by 
his cleik*', all for the good of the public, not 
loi getting tlic master of the rolls. All these 
onicc*> have theii value : to all of them the 
uominatioii is in the masti'r ot the rolls; 
whatever may lie tl.c lational cause, the his- 
(oiic.il cMiise is at any latc sunicieiilly ap- 
paicut. 

'I'he king’s turnspit used to be a Member 
of F.uliameiit the clerk of the deputy of a 
'-ervant ot a clerk of the keeper of one of the 
king’s seals, is still a Judge. 


CHAFTFR Vlll. 

IIVE MODES OF INTEUKOO A TION COMPARFD. 

Putting together the three coIl'^idc^ations — 
ot the form of the intercourse, the quality of 
the interrogator, and the publicity or iinpub- 
licity of the process, — we have five modes 
of interrogation, all of them in use; viz. 

1. Interrogation in the oral mode, per par- 
tes^ puhliccy coram judice ; the mode pursued 
under natural pioeedure and jury trial. 

2. Interrogation oral, sine par ~ 
tihiiSf seen to ; as under Roman procedure in 
general. 

3. Interrogation oral, per judicem, sine par- 

tibuSf pubhee ; as in English procedure, on 
till occasion of the jireliminary examinations 
t^ken by justices of the peace. ^ 

* iSurke’s Speech on his Economy Rill. 
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4. Interrogation oral, per judices a parlibus 
electos ; i. e. by commissioners named, one or 
more ^ each side ; as under the English edi- 
tion or the Roman school, viz. in the equity 
courts, in some cases. 

5. Interrogation in the epistolary mode. 

Compared with each other, what are the 

advantages and disadvantages attached to 
these several modes ? 

The appositeness and importance of tho 
question are sufficiently manifest: hut the 
solution of it belongs not altogether to the 
head of 'evidence. Yet in this place the 
view of the subject would be apt to appear 
imperfect, if these several modes of obtain- 
ing, or professing to aim at obtaining, the 
same result, were to be left altogether un- 
confronted and uncompared. 

Follows a parallel of the oral tViode of col- 
lection, and the epistolary, compared with one 
another : the oral being viewed in the first in- 
stance without any reference to any of those 
distinctions above noticed; and both together 
being considered with reference to the secon- 
dary qualities above noticed as desirable in a 
mass of evidence, in the character of efficient 
causes of the primary qualities of correctness 
and completeness. 

1. In respect of particularity and interro- 
gatednesSy the two modes of eollection are 
exactly upon a par. In either way, the pro- 
cess of interrogation is alike capable of being 
employed; in either way, by means of that 
operation, the quality of particularity is ca- 
pable of being, in an equal degree of perfec- 
tion, given to the mass of evidence. 

Take days, or weeks, or months, or years 
enough, — you may, in the way of written 
correspondence, render the testimony of the 
deponent as particular, perhaps, as you would 
have rendered it in the course of a few 
minutes by vim voce examination in the pie- 
sence of the judge. 

2. So in respect of permanence : provided 
that, in the case of orally-delivered testi- 
mony, the operation of writing be employed 
(as it always may be) to give fixity to the 
discourse as it issues from the deponent’s 
lips. 

3. In respect of the faculty of obstructing 
mendacious invention (viz. by the prompti- 
tude with which interrogations and responses 
succeed one another without prejudice to 
the faculty of receiving, upon occasion, from 
without, such interrogations as may be sub- 
servient to honest recollection;) the advan- 
tage is all on the side of the oral mode. 

In the epistolary mode, it is not only im- 
possible to oppose to a design of mendacious 
invention those obstacles which, in virtue of 
the promptitude of response required, and 
the symptoms of evil consciousness so ap^ to 
be betrayed by deportment, stand opposed*. o 
it of course in the oral mode; — but in the,*> 
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very form of the epistolary mode there is a 
circumstance which, in spite of the exertions 
of an adverse, or even favourably partial, in- 
terrogator, gives aid to invention on the part 
of a maid fide and mendaeious respondent. 
In the epistolary mode, the questions not 
coming out singly, nor consequently arising 
out of the answers, but the whole string of 
them being displayed at once; hence by the 
nature of the questien it may every now and 
then happen, that, to a mendaciously-disposed 
respondent, information, though in an oblique 
and unintended way, shall be communicated; 
information, the effect of which may be to 
aid him in the accomplishment of such his 
dishonest purpose.* 

The advantage is thus on the side of the 
mendacious respondent. On the other hand, 
the correspondent and opposite disadvantage 
presses upon his interrogator. For the pur- 
poses of justice, the respondent, when menda- 
ci»3us, cannot knowfoo little; his interrogator 
cannot know too nrich. Here we see what, 
for the purposes ot justice, for the correctness 
and completeness of the evidence, is, on the 
part of the mode of interrogation employed, 
desirable. Now let us observe what, in the 
case of the epistolary mode, contrasted with 

* On this occasion, a cautious reserve would 
be the resource, and the only roource, of a man 
of truth and honour. Conlined by circumstances 
to this disadvantageous mode (a case that, as will 
soon be seen, is b»it too frcnuently exemplified,) 
his care will be, that, by the declarations he is 
obliged to make, by the string ot interrogations 
he is obliged to bring forw.ird at the same time, 
as little as possible shall be afforded of that in- 
formation, wliicli, in the hands of a mala fide 
adversary or mendacious witness, might prove 
auxiliaiy (or, in the language of an English 
lawyer, ancill.iry) to that sinister purpose. 

A reserve thus dictated by prudence and al- 
lowed by truth, would be the sole resource of a 
man of sincerity and honour. IMendacity — a re^ 
source more familiar to their hands, more conge- 
nial to their tastes, more gainful to their pockets, 
has been the resource of English lawyers. Under 
the licence granted from the bench, the practi- 
tioner at the bar, in his endeavours to extract 
truth from the pen of the adversary, puts into the 
pen of his own client whatever lies ])resent them- 
selves as best ada])ted to this ]iurpose. Under the 
ancient regime (I know not how it is under the 
modern) a Frertch judge, with the view, real or 
pretended, of extracting the truth out of the 
bosom of a criminal under examination, would 
tell him (for example) that an accomplice has 
confessed, when perha])s no accomplice nas been 
heard. Such advocates are worthy to practise 
under such judges. Not that the difference is 
more than apparent : for the lie of the bar is the 
lie of the bench by which it is permitted. Not 
that in this instance the part taken from above, 
in the manufacture of lucrative mendacity, is 
simply permissive. In the station of plaintiff in 
equity, a man is not simply permitted to stuff 
his narrative with lies : he is forced to it. On 
no other condition will the judge so much as pro- 
fess to do him justice. 
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the oral, virtually has place. In the oral mode, 
whatsoever be the question addressed to the 
proposed respondent, whatever questions arc 
intended to come after it remain concealed 
from him : in the epistolary mode, they are 
all disclosed to him at once. To the inter- 
rogator in the oral mode, on the occasion of 
each question, all the answers that have been 
made in compliance with prece<ling questions 
are revealed: in the epistolary mode, all the 
answers that will be given to such antece- 
dent ({uestions, are unrevealed, and uiidis- 
coverable. 

Physically speaking, what indeed is not 
altogether impossible, is, that, for the collec- 
tion of evidence in the epistolary mode, the 
correspondence shall be so conducted that no 
more than one interrogation shall be trans- 
mitted at a time : just as games at chess have 
been known to be carried on, each move 
being announced by a letter written for the 
purpose. • 

In this way, the nnwilVng assistance liable 
to he lent by an int(,*rrog;itor to a inendaeions 
respondent, would indeed be kept back: i^nd 
thus fur, in the instance of the epistolary 
mode, its subserviency to the direct ends of 
justice would be upon a par with that of the 
oral. 

Accordingly, in the only case in which, 
in English practice, the epistolary inode of 
interrogation has place (viz. the string ot in- 
terrogations addressed to a detendant — to 
a defendant alfinc, not to a plaintitf or an 
extraneous witnesss — in a court of c([iiity,) 
the corrcspondmit point of policy is naturall} 
and frequently observed by the prolcssional 
scribe: in the first edition of the instrument, 
a part more or less considerable of the string 
of interrogations jiroposed to be eventually 
emitted (together with the correspondent 
averments that have so uniieccssanly been 
made requisite,) is kept liack — purposely 
kept back — till it be seen wliat answers aie 
given to the first flight; keiit back, and re- 
served for a second edition, which, under 
the name of the amended hilly coniinoiily suc- 
ceeds the first. 

But, besides that in respect of promptitude 
of response, and the obstruction in that way 
given to a plan of mendacious responsion, 
the epistolary mode would even thus remain 
inferior to the oral, — it is easy to see at how 
vast an expense of inconvenience, in the 
shape of delay, vexation, and expense, this 
diminution of disadvantage, in respect of 
danger of deception and consequent misde- j 
cisioii, is purchased.* 

* Exercise for a student: a student, not in the 
art of depredation under the mask of law, but 
in the art of legislation ; in that art which seeks 
to show by what means the objects professetl to 
be aimed at by those who have the power, may 
in reality be attained : in the art of legislation, 


! 4. Eecollectedness. This quality (to any 

degree beyond that which common conver- 
sation admits of, but which, even for the ju- 
dicial purpose ill question, will in ordinary 
cases be suftieient) is, by the supposition, out 
of the question : the very arrangements above 
brought to view as necosary to the perfection 
of the viva voce mode, have for their object 
the exclusion of it. 

It is in this article that we see one of the 
advantages peculiar to the written mode : it 
is on this account that, as often as extraor- 
dinary cases (cases not comprehended in the 
' description of the ordinary cases above spo- 
ken of) present themselves, it may become 
necessary to have recourse, in due time, to 
the written mode. But of this licreafter. 

5. Remains the quality of dtsthictnessy in 
regard to which the advantage is in some re- 
sjiects on the side of the epistolary, in otliers 
on tho side of the oral, mode. 

Wlu*re the epistolary modi* is the mode 
employed, a respondent who (being in maid 
fide) takes for bis objeet the vvitlilioldiiig 
and imsiepri'scnting ot the I ruth so fir as it 
can be cmlcavoiired at with salcty, takes of 
coinse for Ins piiiicipal means tlie expedient 
ot indistinctness — as not exposing him in 
the lirst iiistunee to tlio'^e [leiils to wliich 

.should any man ever arise, to whom an art so 
unprolitable and thankless should ])rc'scnt it.self 
as having any claim to notice. Exercise fora 
student: — Take up a bundle of ])rmted trials : 
look out a suitable one — such a one more parti- 
cularly m winch th.e truth luis been wrung, by 
this engine, out of the bosom of an unwilling 
witness. Follow out the genealogy of questions 
and answers; take note of the nuni!)ir of degrees; 
])itcli u})on a case in which, by the answer to ques- 
tion the first, a second question is suggested — a 
question which, had the answer come in another 
shape, nnglit not have been ]uit : out of the an- 
swer to (jucstion the second, m like manner, a 
third question; and so on, as long as the string 
is found to run. T.ike out your watch; rcjieat 
to yourself aloud eadi (piestion with its answer, 
and note tiic length of time they occuj>y Add 
up, the several lengths of time, and divide by 
the nuiiihcr of consecutive questions or degrees. 
Apply the same prociss to the refuly-wrUlen 
mode, taking for eacli degree three inontlis, or 
whatever other length of time (greater or less) 
may appear necc.ssary to found a f drer average. 
You will ])rohably iind the number of minutes 
occupied in the one case somewhere between the 
number of months and the number of years 
consumed in the other. Not that in the ready- 
written mode, ^n example of a genealogical tree 
or string of this sort would ])rol)ably be found 
of equal or nearly equal length to that of the 
longest afforded by the viva voce mode : not 
that any such real parallel would be to be found. 
But why ? Only because it is not in the nature 
of a mode which gives full scope to mendacity- 
serving premeditation, suggestion, and consul- 
tatio», to afford any such instances of detected 
mendacity, or extorted truth, as those which, in 
sucfl abundance, are furnished by the mode which 
^brds to mala fidea no such helps. 
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he would be exposed by disprovable menda- 
city or pertinacious silence. Either of these 
courses would be evidently the result of a 
vicious state of the will ; mdistinctness, and to 
any degree, is not altogether incapable of be- 
ing the result of an infirm state of the under- 
standing: he therefore heaps together words 
upon words, throwing the whole matter into 
the completest state of disorder posvi])le, for 
the chance of propagating a correspondent 
state of confusion in the conception of the 
adversary whom he has to deal with, and 
thus finally saving fiom observation and de- 
tection as large a proportion as possible of 
his misrepresentation and i eticence, over and 
above the certain advantag-i' of the delay thus 
fabricated. In a word, e/'a^ion is tlie safest 
resource ofall wliose purpose* is to conceal the 
triitli, and Liidisfinctnesi^ is the quality which 
his discourse receives from tlie attempt. 

Where the collection is [lerfonued in the 
epistolary mode, theie are no bounds to the 
quantity of nebulous matter thus cajiablc of 
being raised. 

The matter of writing, aecessilile in an 
unlimited quantity, is to the dishonest party 
or the mendaciously-disposed witness, what 
the forest is to the fox — what the ocean is to 
the fish. Complain of indistinctness in the 
first effusion, he increases it in the second : 
complain of the leniedy, he adds to the dis- 
ease; and so on witliout end. Will alone is 
necessary. Stupidity and acuteness are both 
but too tiilly competent — both almost equally 
competent, to the ta‘'k. A man goes through 
with it, even without assistance --- without 
that assistance which approjinate learning is 
so competent and so ready to afford. lie goes 
through with it, even witliout such as.sist- 
ance ; though, with the a^sistaiieo, he will go 
through with it (whether with hetUu- effect 
and success, or no) with more fluency, more 
copiousness, and le>s sluiine. The l.ih}nnth 
increases, and inei eases without ( nd. Could 
you find your way through it, distinguish the 
parts of it, and find names for them, you 
would be able to point out the vuda fides 
lurking in it, and the indications by whieli it 
is betiajed. Hut the dilficulty is to find your 
way through it: for, as to parts, form, or fi- 
gure, it has none : a chaos, like a point, has 
110 parts. 

Turn now to City i voce examination, and 
observe how all such clouds— call such laiiy- 
rinths, vanish befoie it. The power of in- 
terrogation, considered as an instrument of 
distinctness, has been already mentioned: it 
resides almost exclusively in the vivd voce 
mode. After the apposite interrogation, in- 
distinctness in the answers becomes tanta- 
mount to irrelevance. Irrelevance is, in that 
situation, seen to he equivalent to silence. 
Silence, in the same circumstances, is i/eeii 
to be equivalent to confession : on the pi\| t 


of a plaintiff or defendant under examination, 
to confession of want of merits; on the part 
of ail extraneous witness, to fnendacity, or 
that wilful suppression which is equivalent 
to it; and betrays what it strives to cover 
up from view. 

On the other hand, in the oral mode, hrow- 
heatimj, a species of mal- practice to which on 
the part of the interrogator that mode stands 
exposed, and from which the epistolary mode 
is altogether secure, is but too apt to operate 
as a can've of indistinctness; and in the in- 
stance, not of the maid fide, hut of the bond 
fide, respoiuh'iit. Clothed in authority derived 
from the authority, and in symbolic robes ana- 
logous to the robes, of the judge, — the hire- 
ling advocate, observing in an honest witness 
a de|)onent whoso testimony promises to be 
adveise, assumes terrific tones and deport- 
ment, and, pietending to find dishonesty on 
the part of the witness, strives to give his 
testimony the appearance of it: sujipi e^^sing 
thus one part of what he would have had to 
say, and rendering what he does say, — in 
pa.rt, throiigli indistinctness, nnconceived, or 
iniseoneeived — in pait, through apparent 
eorifiision and hesitation, imbelievcd. 

1 say the I>oiid Jide witness: for, in the ease 
of a witness who by an adverse interrogator 
is really looked upon as dislionest, this is not 
the proper course, nor is it taken with him. 
For bringing to hglit the falsehood of a wit- 
ness really believed to he ineiKhicioiis, the 
more smtalilc, or ratlier the. only suitable, 
course, is to torliear to express the suspicion 
he has inspiied. Supposing his tale clear of 
sus|)ieion, he runs on his course with fluency, 
fill he is entangled in some ii retrie v.ible con- 
tradietion. at vaiianee either with other parts 
of liis own story, or with hi(‘ts notorious in 
tliem^elvLs, or established by proofs from 
other SOU! cos. 

This cause of iudistinetness is no ineffi- 
cient one: hut it inheres not, as in the case 
of epistolary interrogation, in the Very essence 
of tlie mode. It originates in abuse :’and that 
abuse, howsoever interwoven and iiitrenehed 
in the general mass of abuse, has been shown 
in a former chapter not to he in its own na- 
ture unsuseeptihle of correction. 

Compare now with each other the four 
modifications of the oral mode. 

On the occasion of the comparative view 
given of the two modes, the oral and the 
epistolary, it was from the first-mentioned 
of the three modifications of the oral mode 
— interrogation per pai tea, publtcd, corum ju- 
dice — that the conception of those qualities 
was taken : because it is in that case that the 
advantages resulting from these qualities are 
capable of being made to exist in the greatest 
peifection. If either of the two other modes 
be substituted, — in that case, in the degree 
at least in whieli these qualities should be 
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expected to be found existing, a considerable 
abatement will require to be made. 

Answers instanter — questions propounded 
singly — questions arising out of the answers 
— and the operation performed under the eye, 
as well as authority of the judge, — these 
were mentioned as so many sub-securitN\'i for 
correctness and completeness, securities ex- 
clusively attached to the oral mode.* To all 
the several modifications of the oral mode 
here in question, these several peculiar secu- 
rities apply, but in all of them with dilferent 
force: in all of them the faculty of making 
use of those securities exists, but in no one 
of the three last can any zeal equal to what 
may be looked for with confidence in the in- 
stance of the hist, be expected to animate 
the exercise of it. 

When, for instance, the judge is split info 
two parts — the collecting part and tlie d('- 
ciding part, — the collecting pait is al\ia\s of 
inferior mould to the demduig* the pidgv*, tf) 
whom both oiiginally belyuged, lesciving to 
hiinselt (as above noticed) the moie palatable 
function, and turning over the labom ing ^lar 
to the lib detached by liim‘'elf tfoin his own 
substance. Jly the su()erior, the deciding 
judge, all the alteiitiori which tlie public eve 
has to bestow engrossed; for his subordi- 
nate, the collecting ju(lg(’, wliO'^e bench is in 
a dirk closet, no pait of it is reserved. The 
public not thinking about /tim, he thinks as 
little about the public : the [uiblic not, think- 
ing anything aj^oiit him, his oflicial superior 
thinks about him as little; the undeilmg does 
accordingly as he pleases. By bringing Truth 
out of her well, he has no nioic to get, in any 
shape, than by leaving hci there; b\ attempt- 
ing to draw her out, he would lose labour- 
he lets her lie where she is. if he is paid liy 
salary — paid tinis for his whole time — he 
iri.'ikes shori woik, the shortest that he can 
with safety: if, being [laid by fees, he is jiaid 
in proportion to the time, he inaki's font/ woik 
— as long as he can eontiive to make it. 

1. Wlieii it is by the judge ad hoc, by this 
subordinate funetionary, tliat the testimony 
is colleeted, the mode em|)l()yed is in etfect 
neither oral altogether, nor e[)i''tolary altoge- 
ther, but something hetwccii both: auotlicr 
reason why the suh-seciirities piomised by 
the oral aic not ernplojcd in equal foicc nor 
in equal degree by this degenerate mode. 
The piomptitude with which the answers 
are made to follow upon the questions in the 
(lark closet, may or may not be equal to that 
with which they come out in the open judi- 
catory. The questions may be, and probably 
(forasmuch as they ought to he) generally 
are, administered singly; but it is only in a 
very uncertain and inteimitting stream that 
the questions can be made to issue out of the 

* Supra, Chap. I. 


answers. To constitute the necessary fund of 
information and direction to this essentially 
careless judge, a string of interrogatories is 
always drawn up and prepared by the pro- 
fessional agents of the parties. But within 
the path marked out by this string, the ope- 
rations of the judge are eonliiied : so that if 
from the respondent on any occasion an an- 
swer hapjiens to come out which has not been 
toreseeii by the pai ty (that is, not by the 
party, hut by his protcssiomil draiiglitsman, 
whohimM'lf never has any personal comminii- 
eation with the pait},) and which, not having 
been foreseen by the paity or the draughts- 
man, cannot have had a correspondent inter- 
i ogafor} (lednecd from it by the draughtsman ; 
the heiietit dcdneihle in that shape from the 
■ oral mode, is by this contiivanee for making 
l)n-«iness andln-ceding Jaw}ers’ profit, lost. 

'I'liiis it is, that, ill the liietitious gloom 
of tills d.irk closet, mendacity finds naturally 
a sole hiding-place. In da} light, thcio is a 
known and eilieient process for (bagging it 
out - hut the ojieiatioii is not compatible with 
a stiing of pi e-detei mined interrogatories. 
That th(‘}' may not be capable of being pro- 
vided against by the mendacious respondent, 
these inter! ogatoi ics must always be, in the 
obvious sense, trrclccatif : relevant to the ge- 
neral purpose of [iroving mendacity, by self- 
eontradietion or opposition to known truths; 
iirele\ant, with relation to tlie particuilar 
fact in (juestion. Defendant Susanna com- 
mitted adultery with a man in that garden, 
said the two mendacious Elde rs. Under what 
tiee? said detendant's counsel, Daniel. Be- 
ing examined a[)urt, — Undei a mastic tree, 
answered the one: Under a holme tree, an- 
swered the other. Under what tice it was 
committed, or whether under any, siip[)osiiig 
it was committed, was nothing to the pur- 
! pose: nor, had a string of interrogatones been 
to he drawn up by Susanna’s coimsel, was it 
much to be expected tiiat by the dninghts- 
maii the eireuiiistanee of the tree should have 
been tlioiight of, nor conseipiently that any- 
thing should have been said about it in the 
iiiterrogatoiies. Had even the first answer 
been tou'seen, and an apposite interrogatory 
giounded on it, the foresight would hardly 
have extended so far as the second; if the 
second, still less likely so far as a third; and 
so on. 

Paid, whctlicr by salary or by fees, a judge 
not nominated and enqihned by either party, 
would certainly not — and even though no- 
minated and employed by a party, probably 
not — hold himself warranted in going out of 
his string to act the part of Daniel, as above 
mentioned. 

2.^Lei a judge, or a couple of judges, be 
named for the business on each side — named 
of (fnirse in that ease, and paid by the parties, 
ijiid by salary they cannot be : if paid by 
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fees, paid by the piece they cannot easily be, 
because it is not easy to foresee what quan- 
tity of time will be necessary. Paid by the 
day, time enough will be taken for the busi- 
ness : but as to the employment given to the 
time, that will depend upon their own con- 
venience. Being considered as judges, and 
not as agents for the parties, none of that 
zeal which is so fluently displayed by avowed 
agents will be displayed: but in the construc- 
tion put by them on those rules of impartial 
justice, for which the regard will on both sides 
be equal and inexoral)le, it will be convenient 
for them to run into disagreements; and, be- 
ing in station as well as in number equal, — 
equals all, and without a superior, — the length 
of the disagreement will naturally, and with- 
out any kind of contest, adjust itself, with 
more or less correctness, to the estimated 
depth of the plaintitf’s or defendant’s pur^'C. 

With a tribunal thus composed, publicity 
is not absolutely incompatible • publicity, that 
is, so far as consists in the libeity to stiangers 
of being present if they please. But, — in the 
case of a judicatory so composed, and espe- 
cially of a set of judges tlius by a tacit en- 
gagement pledged to one another that on caidi 
day as little shall be done as possible ; tliat 
the atfluence of strangers should be consider- 
able, even in a case of the first importance 
and of the most attractive complexion, is very 
far from probable. 

Collection by judges named on both sides 
by the parties, is a sort of middle course be- 
tween the natural mode of collection, and the 
pure Roman mode, as performed in his daik 
closet by an underling of the deciding judge. 
Taking for its ground the pure Roman mode, 
it may be considered as a sort of amendment 
of that mode, — a palliation of the disoiderof 
which it is composed. 

Uniting to the character of the judge that 
of the advocate; attention to the interests of 
their respective employers, though subordi- 
nate to the study of collecting plunder on 
both sides by made business, will not on the 
part of these nominees of the paities be so 
completely deficient, as on the part of the 
nominee of the deciding judge. 

The effect, therefore, of the amendment, is 
to lender the procedure somewhat more sub- 
servient to the direct ends of justice, though 
at the expense of the collateral ends of jus- 
tice. On the part of the aggregate mass of 
evidence, the chance of correctness and com- 
pleteness is somewhat increased; but the mass 
of collateral inconvenience, in the shape of 
delay, vexation, and expense, is still more cer- 
tainly increased. 

The advantageousness of it increases there- 
fore in the joint ratio of the importance of the 
cause and the opulence of the parties.' But 
as the individuals who are altogether unable 
to support the increase of expense are meft-e 
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numerous than those who are capable of sup- 
porting it, the mischief seems upon the whole 
to be preponderant over the advantage. 

3. Collection, when performed by the judge 
alone, but in public, is, though in appearance 
widely, in effect not very considerably, dif- 
ferent (at least in the instances in which it is 
in use) from interrogation also in public by 
the paities or their agents, under the eye as 
well as authority of the judge. 

Of tins mode, a well-known exemplification 
may he seen in the preliminary examinations 
taken under the English system in the most 
frequently exeinplitied species of criminal 
olfences, by single jussticcs of the peace. 

In appearance, the function of the judge 
goes not in these cases beyond that of the 
evideiice-collccting-judge, as above described: 
but in elfcct that of the deciding judge is 
muted to it. On tlie decision of the magis- 
tiate it depends, on these occasions, whether 
tflie proposed ic^pondcnt sliall or sliall not be 
committed to prison; — shall or shall not be 
sul)j(‘cte(l to eventual foi tbcoiningness and 
uUciior jnsticiabilit} by being ludd to bail. 

Moreover, to the functions, cliai actor, and 
naiiK* of ju(lg{*, the inagi'-tratc unites in eifect, 
tJioiigli not in name, tlie functions of advo- 
<‘atc for one of the pjirtics concerned; viz. the 
puldic: and acting at the same time (in tlie 
metropolis at least) under the discipline of 
the jmblic e\e, the care wliieb he takes na- 
turally of the interests ot tlie public will in 
gcneial not be vciy decidedly^inferior (so far 
as it is conducive to the cuds of justice that 
it slioiibl bo e(pial) to tlic caie which is taken 
by tlie advocate of the interests of his client. 

'flicy aie, it is tiue, in the habit of be- 
traying tlie interests of their client the public, 
and counteracting tlu' diicct ends of justice, 
by tile n.irmng which it is customary tor them 
to give to the defendant, not to say anything 
Unit shall be capalilc of operating to bis [ire- 
judicc; thcrcliy authorizing and encouraging 
him to keep bis testimony incomplete, de- 
priving justice of the best and safest species 
of evidence it can have. 

But, of the acts of immorality committed 
in this shape, the cause is to be found in the 
example set by, and even coercion appre- 
hended from, their learned superiors, and the 
vulgar errois and prejudices that have in that 
cxanqde found their source. Nor, on this oe- 
casion, is the force of example so uniformly 
prevalent, as not to be occasionally surmount- 
ed by the united powers of common honesty 
and common sense. But of this more at large, 
ill the Book which has for its subject the 
system of ex( luUonary rules, by the force of 
which, to so prodigious au extent, the light 
of truth has been shut out fiom tlie theatre 
of law, and the dooy opened to tiiumphaiit 
wickedness and injustice. 
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CHAPTER IX. 

EPISTOLARY MODE OF INTEUROO ATION, 

IN WHAT CASES APPLICAULE. 

§ 1 . Reasons for cmpJivjing the episfolari/ 
mode of interrogation in certain cases. 

That the oral mode may be applied without 
the epistolary, and thi^ (unle'^s m particular 
ca-'cs) without any prejudice to correct nc:^.". 
or coiupletciu‘-.s, is manifest enough. 

The epi'^tolary mode, — -shall it in any case, 
and wli.it cases, be employed without the oial, 
in sueh sort, as that, fur the torniation of a 
decision, testimony thus exti acted shall of 
itselt be capable of being taken tor a sulli- 
cient ground / 

One objection presents itself in limine. This 
mode of receiving evidence, being in so higii 
a degree and in so many points infeiioi to tlie 
viva voce mode*, ought not to be employed 
instead of it, but foi special le.isens. • 

These reasons will be ^oiind reducible to 
two heads:— 1. Impracticability, 2. Piepon- 
derant collateral inconvenience - nii'aningj)) 
collateial inconvenience, lu'u' as <*lsewlu‘re, 
the aggregate of delay, ve\a<iun, and evpeiise. 

Impi acticability — .ibsolute |)h}sical imprac- 
ticability, will of couise be adinittiai as a liai- 
son, w'ithout fui tlier discussion, supposing the 
existence of a case in which it take-, place; 
but this is a supposition that will seldom, it 
at all, be verified. A case that at tirst sight 
might be apt ty piesent itsidf .is belonging to | 
this he.id, would, on exaimnation, be piobably 
found to amount to no inoie than a liigh and 
manifestly pre[)onderant mass of collateial 
inconvenience. The matter in dispute is the 
value of ad.iy’s labour; and, to give the cause 
the benefit of vied voce evarnination instead 
of written examination, it would be necessary 
to fetch a man from the antijiodes. This, in 
common parlance, might well pass for a case of 
i/npracticalnliti/ ; wheieas, in stiietness, sup- 
posing the full power of government seriously 
employed in the overcuuiiiig ot the dilliculty, 
the objection amounts to no inoie than the in- 
dication of a manifestly preponderant m.iss ot 
delay, vexation, and ex[)enhe. 

One case, however, ot utter impracticabi- 
lity, may at any rate be found; and it is this: 

The residence of the defendant is in a 

foreign country — a country which, by the 
nature of its system of procedure, is disabled 
from affording the necessary power ; or by pos- 
sibility is, on the particular occasion m ques- 
tion, induced to refuse it. Powers for causing 
the defendant to be examined viva voce by 
the judge of the court within the jurisdiction 
of which he has his residence, do not exist, 
or are suspended. In this case, the viva voce 
mode being precluded, the receipt or extrac- 
tion of his testimony must, if at all, be per- 
formed in the way of written correspondence. 


The former may be impracticable, and at the 
same time the latter practicable without dif- 
ficulty. Though, with relation to the court 
in (pti, the defendant be not only absent, but 
absent with a full determination of never be- 
ing present, — means of elfoctive jurisdiction 
may be possessed by it in abundance: an es- 
tate in land, a valuable ollice exercised by 
I ileputy, debts due to him and capable of being 
sequesteied, may serve forevamples. A paper 
containing the interrogatories is dispatched to 
the defendant, at his foreign residence, 'fhe 
plaiiUilFlias at that same place a correspon- 
dent, to whom it goes in the tirst inst.mce, 
by the common conveyance tsay the letter 
jiost;) and the con espondent, having himself 
dtdivered it to the defendant in person, or 
left it at his house, writes to this effect to the 
court; the pT.iintilf deposing to the authen- 
ticity of the letter, and to his persuasion of 
the truth of its contents, and being in other 
re^pect^ responsible for the truth of it. Si- 
lence on tlu' part of the defendant so served 
(a^ the phrase is) with notice, would in this 
case lonn as reasonable a ground for decision 
in favour of the pl.untilF (at least for a pro- 
visional one,) as if the place of delivery had 
bemi within the juiisdiclion of the (knirt. 

Piudential impracticability is another word 
tor pieponderant inconvenience. 

The ca-^eof sickness excepted, and (in very 
pai ticular ca-.es) the im-on veiiiem e that might 
K-^ult fioin disturbing public function-.iries of 
dilfeieiit classes in the exercise of their re- 
spective functions, — the only remaining cause 
ot inconvenience consists in mutual distance 
ot abode. Suiiposing all persons whose simul- 
taneous piesence is reipiisite at the seat of 
judicature, — supposing parties and witiiesse.s, 
all of them, — to have, for the time in ques- 
tion, their abodes within a short distance of 
the seat of judicature ; then, and in that case, 
no inconvenience results from the proposed 
ordinary mode of testification, viz. deposition 
viva voce. Suppose the abode of any one of 
them distant by a certain space from that of 
the icst, then comes the inconvenience. If, — 
the abodes of the plaintiff and the defendant 
being at any given distance from one another, 
and the defendant’s abode being within the 
convenient distance of the seat of judicature, 
— the plaintitf, having occ.asion to examine 
the defendant, is willing (for the benefit of 
performing tliii examination in the best and 
most trustworthy mode) to bear the trouble 
and expense of conveying himself for that pur- 
pose, — the defendant can have no reasonable 
cause of objection; and so far all inconvenience 
and all difficulty are removed. But if he is not 
willing so to do, or if parties and witnesses are 
dispersed, according to any one of a great va- 
riet/ of changes that might be rung upon the 
possible modes of dispersion, — then comes 
^e inconvenience ; and then the option be^ 
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tween the inconvenience produced, accordirijj^ 
to the nature of the cause, by the less trust- 
worthy mode of examination and deposition, 
on the one hand; and tlie inconvenience con- 
sisting of the delay, expense, and other vexa- 
tion, resulting from the requisite modes of 
erprovinciatiun or expnf nation necessary to 
complete the judicial meeting, on the oilier 
All these seveial points would require to be 
settled by apposite provisions of law, grounded 
on the consideration of the iinpoi lance of the 
respective classes of causes, modified iiy tlie 
local and other idiosynciati(‘ f iccumst:inc('s of 
each political state. Hut the adjustment of 
these points belongs luuther to the jin'sent 
hook nor to the present woi k, but to the 
subject of pioci'dure. * 

Of this less trust worthy mo(K' of examina- 
tion and deposition, tlu^ only use (it is to he 
observed) is, to save the personal ineonve- 
iiicnce, whieh, iii ease of dispersion of abode 
(as above explaiiUMl, ) is liable to attach upon 
the more trustworthy inode. In propoi fion as 
the mass of the examination is more eonipli- 
cated, the ineonvenienee attaching (as above) 
upon the less trustwoi thy modi' increases: 
and as the precise degree of eomplii'ation may 
not alwa)s he to he determined beforehand, 
it may sometimes hapiien that, in the instance 
of a cause comineneed (and that with [iro- 
prii'ty) in the way of written e()rie'=;pondeiiee, 
it may at last he necessury to have recourse 
to examination or deposition riva vocc. If the 
complication afipear to have for its cause the 
misconduct of any one of the corre‘^pondents 
(viz. either in the way of criminal conseiousness 
or temerity ;) in such ease, the obligation of 
being subjc'cted after all to ilcfilacmunt, for 
the purpose of vira voce examination or de- 
position at a tribunal convenient to some 
other party or witness, and inconvenient to 
himself, will operate in the character of a pu- 
nishment, and the apprehension of it in the 
character of a preventive. 

In the way of legislative provision, the ad- 
justment of these details, in subordination to 
a sort of compound end, eoiiipoiinded of the 
direct and collateral ends of judicial jiroce- 
(lurc, will be niattei of considerable nicety: 
— it will lequire considerable detail in any 
country, and eoiisiderahlo vailation according 
to the (liHerent circumstances of dilferent 
countries. In the existing systems, this part 
of the business of judicature pit'sents, in coni- 
paiison, little ditheulty : why? because the 
ends of justice are little regarded ; the course 
of procedure having been originally chalked 
out in some barbarous age, and governed by 

* Viz. under some such title as tliat oi' fur th~ 
cominpness^ i. e. the means of providing for the 
forthcomingness of individuals, in the resp.-ctive 
characters of parties and witnesses — extraneous 
witnesses. [See Principles of Procedure^ Chap. 
XVIII. § 4, “ Procedure inter distantek ” 
Vol. II, p. 99.] \ 
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principles extraneous to the ends of justice. 
Untied in no case, the knot is cut, sometimes 
ill one way, sometimes in another. In one 
place, or in one sort of cause, examination 
and deposition by written correspondence is 
unknown, and the viva voce mode is exclu- 
sively piacti^ed, at whatever inconvenience; 
ill another place, or in another sort of cause, 
the converse takes place: very fi eqiieiitly, 
wheie distance and dispersion are consider- 
able, tile party in the light is left altogether 
without rediess, the main ends of jiistiee being 
'-aerilnud altogether, without neeesfi:ity and 
}et without legiet, to the collateral ends, 

Now'heie has the established system of 
piocedoie been grounded on any distinct and 
eoin|)iehen^ive vww of the mutually eon- 
(lietmg and dillieiiltly- reeoiieilable ends of 
justice: eveiywherc liave the foundations of 
it been laid at a period anteeedent to the es- 
tablishment of fraiismariiu' colonies and other 
fiisfant dependencies : everywdiere at a [icriod 
piior to the insti."^ution, or at least to the 
present improved state', of the public esta- 
hlr'hmerits for the faeilit.ition of written eor- 
resj)ondence. 

No ease so complicated, but that provision 
must be made for it. 13y iicf^leet, the miseliief 
of unavoidable complication W'ill not be les- 
sened, mneli less lemoved, but a; 4 giavated. 
Happily, the cases of greatest complication, 
tliougli geneiieally they make the greatest 
figure, are individually much the least fre- 
quently exempli lied, I 

f The mode of receipt and extraction by writ- 
ten correspondence would hardly have suggested 
itself to a person whose views were bounded by 
the line that circumscribes the range of the Ko- 
nian mode of jiroccdure : it would hardly have 
suggested itself to a mind unacquainted with 
English practice. 

Under the Roman system, such as it is, the 
even, and in general not altogctlier scanty, dis- 
tribution of judicial tribunals (such as they are,) 
secures, on condition of their consent and co- 
ojieration, the faculty of performing the exami- 
nation of any individual by the mouth of the 
Judge, without the necessity of the pirty’s mov- 
ing himscll to any such distance from his abode 
as would be productive of very material incon- 
venience. In general, it will be rather a rare 
case if tliere be a dwelling situated at such a 
distance from the nearest court, that a man 
miglu not convey himself thither, undergo his 
examination, and return home, within the com- 
pass of the same day. 

Britain is the country in which, if not to the 
exclusion of every other, at least more readily 
than in most others, the idea of performing the 
bnsines.s of examination in this recently-invented 
(though less trustworthy) mode, would naturally 
present itself, and accordingly has actually been 
exoniplihed. In Britain, tne three metropolises 
of the three compound kingdoms are, each of 
them ill its kingdom, to many purposes, the only 
seats of jiidicature. Of local jurisdictions, but 
more particularly in England, a deficiency pre- 
sents itself to a degree in any other country alto- 
gether without an example: the superior me» 



Chap. IX.] 


431 


EXTRACTION - 

§ 2. The cases particularized. 

The proposed deponent beini? in eircurn- 
.stanees in which ])reliminary intei relation 
vied voce (iindeiNtand cm am jndtrr) is phy- 
sically or prndentially inipraetieahle, — vh.iU 
deposition ev scrtpto, accompanied by iiiter- 
ropratioii in the same foiin, be admit ted in tlic 
first instance ? 

Case I. Piopo^ed respondent, the defendant. 

l^hiee tlie proposed d('in)nent in the station 
of a party; and m tlie first instance in that 
of defctulant.* 

The option may here without danyer hi* 
given to the plaintitf. Suppose tlu* plaintilt 
in bona fkhs, the advanla^i* of a personal <lis- 
eussion with the defendant, in the pic-'cncc* 
of the judge, i.s too pal[)ahle to he ioiegone. 
Put, by the siip[)o-ition, this advanta^i* is not 
obtainable : the lesidi'iice of the deh'i.dant is 
under the dominion of a foreign go\ eminent, 
and where no such contLience is to be had. 
In such case, tlie ojition f)t tlu* phiintitf lies 
between justice on tho^e comparatively dis- 

tropolitan tnlnmals liaviug, ))y circum.st.inces 
foreign to the present pm pose, bi'cn cn.ihled 
nearly to swallow up the authority of the inierior 
provincial ones. 

* Of this iicitme is the motie of proredure, as 
far as it goes, in the Ihiglish eipiity court. Tlic 
first instrument tluit makes its .ippearance is 
called a bill. In tins bill (in tlic liist p.nt ot it, 
called the charging p.art) the jdaintiff, without 
oath, delivers his tcstimonv; to winch, it being 
without oath, n3 credence is gweii by the judge. 
The second part, called the interrogative pait, 
is the instrument he is allowed to employ for the 
extraction of the defendant’s testimony : which, 
beingdehvered u})on oatb,isconsideredashavmg, 
with certain limitations, the force of testimony. 
Such is the mode of ])rocc(hirc, even if the plain- 
tilT and defendant live in the same house; or if, 
being attorneys practising in that same court, 
they meet one anotlier in court every day in the 
presence of the judge ; — but such, it is evident, 
and with .somewhat better reason, might be the 
practice, if, one or both residing out of the ju- 
risdiction of the court, the relative situation of 
the parties were at the antipodes. 

No man was ever absurd enough to imagine 
that interrogation, with three months time to 
prepare (with the assistance of professional ac- 
complices) a lying or evasive answer, — that this 
mode of collection by itself was of a nature to 
afford a better security for the extraction of the 
truth, and the whole truth, irom the bosom of a 
deponent urged by interest to keep it back, than 
examination iniKi voce, with subsequent allow- 
ance of time for recollection in case of need (and 
not otherwise.) 

But, by interrogation viva voce, that is, by 
the extraction of the truth, and the whole truth, 
with the least quantity posssible of delay, vexa- 
tion and expense, no other end would have been 
answered tnan the ends of justice. The only 
ends that have ever really been arrived at in the 
development of this or any other branch of tech- 
nical judicature, the extorting money from suit- 
tors on pretence of administering justice, would 
have been relinquished by it. 
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advantageous terms, or no justice at all. Be- 
tween this extraordinary mode, and the or- 
dinary mode by confrontation coram jndicc, 
the ditfeicnee is altogether to the advantage 
of the defendant. 

In this (M*so, two ohvituis duties present 
themselves to the judge ; at least, on the sup- 
position that the icsulenee of the plaintiff is 
within the geograpb leal limits ot Ids jurisdic- 
tion 

'flic plaintiff making Ins appeal aneo in 
eomt, the judge leeeivcs his spontaneous tes- 
timony. interposinji sueli rpiestions as appear 
requisite i(»r the eorrection and eompletioii 
of if. 

If, on this oeensioti, the assistance of a pro- 
j fessioiial advoeatef he admitted, in this case 
I tlie te'-funon*^ may :is well lie previously di- 
gest id ill the Ibrin of a ready-wrif ten depo- 
sition, annexed to the instrumi*nt of demand, 
ot wliieh If picsenfs the ftroiinds. But lu this 
eas(‘, as in the otlu'r, the iiersoiial iij)|)earauee 
ol ( 111 * plaiiitilf, and bis personal nif errogation 
by the judgi', aie seciiritii's not to be dispensed 
with, 

2. If (lie judge, on hearing the case thus 
stated on one side, tliiiiks fit to subject the 
proposed di'fi’iidant to the obligation of stand- 
ing in that eliuiacter, and putting in an answer 
in c()nsc<(uenc(', — thi'ii comes the drawing up 
the tenor of the instrument of interrogation. 
It there he no advocate, this will he work 
for the judge, and may he performed on the 
spot: if there be an advocate, it will lie work 
tor the advocate. But at any rate, carrying 
with it the authoiity of the judge, it iriust 
have i\\Q fiat of the judge ; and for the same 
reason, liis should be the [lerson in which it 
speaks. 

Another option that in this case may he 
left to the discretion of th»v‘ fdaintitf, is, — 
where the ease happen.s to afford extraneous 
testimony on his side, — wlietber to collect it 
or no: and, when collected, whether to com- 
municate it or no to the defendant, in sneh 
manner as tliat it may reach his cognizance 
before liis answer to the instrument of inter- 
rogation lias passed out of his hands. If any 
pait of such extraneous testimony runs coun- 

*f* Few cases present themselves as more jiro- 
per than tlii'^:, for imposing on the party the 
oblig.itionof recurring to tile assistance of a pro- 
fessional advocate. 

An indispensable exception is, indigence on 
the part of the plainitff— indigence, and conse- 
quent inability to engage the assistance of an 
advocate : but if there be a professional advo- 
cate employed by government for managing the 
causes of indigent plaintiffs (an arrangement 
which seems to require a correspondent officer 
for the assistance of indigent defendants,) this 
functjpn will fall with more propriety to their 
shares respectively, than to that of the judge. 
Pap^r (on this as on all other occasions,) appro- 
pAate promulgation paper, as of course — See 
tl^next Book, [See Vof. IV. p. 384, et seq.] 
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ter to the testimony contained in his instru- 
ment of response, it may perhaps be necessary 
that he should receive communication of it, 
and have an opportunity of replying to it, and 
making observations on it, before a decision 
is pronounced to his prejudice. But as to the 
seeingany extraneousevidence, ])ef<>ru hisown 
is delivered in tlie first instanee, — tins (as 
already explained) is a soit of information, 
which to a mendaciously-disposed witness mav 
be eminently subsei vient, but which to a vera- 
ciouH witness can scai ccly In* of use. 

Another point to he left to tlie di'^cretion 
of the judge, may he, whether, on the ground 
of the plaiutifr’s testimony thus seiutinized, 
(suj)ported or unsiippoited by extraneous evi- 
dence,) provisional ai raiigements shall or shall 
not he taken for seeming tlie foi-thcomingness 
of the subject-matter in dispute, and preserv- 
ing it against irreparable damage : the whole, 
on condition of the plaintiff’s giving adequati* 
security for eventual restitutio ad intrijram. 

Case II. Pioposed lespondeiit, the plaintiff. 

r^et us now suppose the respondent to be 
the plaintiff in the cause : he having obtained 
the judge’s fiot for tlic interrogation of the 
dcfeiulHut, us above. 

In this state of things, the plaintiff stands 
upon ground very dilferent fioin tliat of the 
defendant. Against the defendant, the dis- 
advantageous mode of proo(*eding, the inter- 
rogation e.c serif )tn^ lias been embraced by the 
plaintiff — embraced by him under the pres- 
sure ot necessity, the defendaiit l)(‘ing out of 
the way of being reached by any other mode. 
But the plaintiff himsidf (by the supposition) 
the person pf the plaiiitilf himself, is within 
the reach of the judge — of the very judge by 
whose authority, at the instance ot him the 
plaintiff, and on the gioinid of his vird voce 
deposition, the instriinicni of interrogation 
wms just addressed to the defendant. Witli- 
oiit sntfieieiit assnraiiee of his eventual foitli- 
comingnoss for the purpose of justiciability 
(viva race interrogability included,) the fiat 
of the judge will not have been given. Two 
modes of interrog.ition accordingly present 
tliemsolvos for the option of the defendant; 
1. Interrogation .stv7/;<o, intenogation in 
the same mode in which he himself lias been 
interrogated; 2. Interrogation vtvd rorc, by 
the mouth of an agent, non-professional or 
professional, a[)poiiitcd by him for that pur- 
pose. ® 

That he should embrace the makeshift 
mode, when the ordinary and more advan- 
tageous mode is open to him, will be seen 
not to be in the natural and ordinary course 
of things : the rather, when it is considered, 
that, even after the viva voce interrogation, 
the scriptural mode (if in the judgment of 
his proxy the delay given by it should ap- 
pear necessary to the purpose of allowing the 
plaintiff respondent any such time as may e 
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necessary for recollection), will still be open 
to him. 

Case III. Proposed respondent, an extra- 
neous witness. 

In the case of an extraneous witness, the 
propriety of admitting this mode of interro- 
gation stands upon very ditfereut grounds. 

Suppose, indeed, bona Jides, and absolute 
impartiality — tins mode will (in this as in 
other rases) he not merely equal, but prefer- 
able, to the viv<i voce mode: hut (except in 
the case of oHieial evidence*) to giouiid ar- 
rangements upon any such prebumption would 
be sunicieiit to lay all rights whatsoever at 
the mercy of dishonest plaintiffs or defend- 
ants supported by mendacious witnesses. A 
security which is good only against buna fide s, 
IS good only in tlie case in which it is least 
wanted, — which affords the least demand 
for it. 

Witnesses being at every man’s choice, so 
it be their choice to apfiear in that character, 
— and witnesses who, in the case of men- 
dacity, have by the supposition nothing to 
fear from the power of the judge; a man who 
should propose to himself a (dan of conquest 
to he carried into effect by the power of the 
law, would have the whole world to range 
in, in quest of false witnesses. The only 
caution necessary in this case would be, not 
to set a witness to speak in the character of 
a percipient witness to a transaction, the 
scene of which lay in a place at which it were 
notoriously impossible he sluuild have been 
present at that moment of time. 

A merchant in liOndon, with the assist- 
ance of two or three correspondents in Paris, 
ready to depose c.r scnjdo in the character of 
extraneous witnesses, might prove false debts 
to any amount upon any number of persons 
ill London. A person in Paris, with the as- 
sistance of two or three persons in London, 
might prove false debts to any amount upon 
any iiimiber ot persons in Paris. 

Perilous as this state of things would he 
to the interests of truth and justice, — is not 
a state of things still more perilous (it may 
be asked) actually exemplified in England, 
and in every day’s practice ? On the occa- 
sion of the soit of suit called a petition in a 
matter of bankruptcy, are not debts to any 
amount proved by a still less trustworthy 
species of evidence, by ready-written affida- 
vits — by depositions ex scripto, altogether 
exempt from the check of adverse interro- 
gation ? 

Yes : and had the matter rested upon the 
wisdom and probity of the unprofessional 
framers of this branch of jurisprudential law, 
the mischief wmuld long ago have been felt 
in its full force ; and, on this as on so many 
other occasions, society, if preserved (as of 
course it would have been) from perdition, 

• See Book IV. Preappointed ; Chap. VII, 
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would have been indebted for its preserva- 
tion to the interpo^ition of the legislature. 
But, against a danger which (unless for tlie 
purpose of giving extension and increase to 
it) has never been thought of, a barrier has 
all along been opposed by an arrangement 
which, in tliis point of view, seems to have 
been as little thought of. An aflidavit to be 
made use of in a coiiit in which the Loid 
Chancellor presides, must have been sworn 
to, either at an oflice in the district of the 
metropolis, or (if out of that district) before 
some person having a standing commission 
from the Chancellor for administering oaths 
on occasions of that description. The only 
sort of person to whom commissions ot this 
sort are usually granted, is an attorney, whose 
residence is in some part or other of that 
part of the united kingdom called England. 
And thus, and thus only, it happens, that 
testimony, delivered in so eminently imtrust' 
worthy a shape, can seldom issue but fiom a 
person ultimately amcnalfle (viz. by a piose- 
cutioii as for peijury) to English judicature. 

13ut where it happens that, after having on 
an occasion of this sort swoin to an atlidavit, 
a person disposed by character to lemi him- 
self to a scheme of depredation finds soon 
afterwards occasion to quit the country, — or 
meets with an employer who makes it worth 
his while, utter rendering a set vice of this soit, 
to quit the country on [uirpose, — the acci- 
dental hairier above mentioned \ieUls, it is 
evident, no eijpoeitioii to tbe scheme : and 
the misebief abo\e mentioned as attached to 
the proposed arrangement, hangs in full force 
over the existing state of things. 

By these observations, it will probably 
have been made sntlicieiitly appaient, what 
certain and extensive ruin miglit be the con- 
sequence, it it were made obligatory upon the 
judge to ri'gulate liis decision by testimony 
thus circumstanced. On tlie other hand, — 
when the symptoms of untrustworthincss at- 
tached to evidence of this description are 
once pointed out, and placed in full day- 
light, there seems not any sutrieient reason 
why, on the mere score of security against 
deception, a peicmptory exclusion should be 
put, in this ease, any more than in any other, 
upon any information that can bear the name 
of evidence. 

Frequent as mendacity is, it is not yet 
quite so frequent, let us hope, as truth: and 
if this proposition be not the reverse of true, 
how unfavourable to the iiiteiests of truth 
and justice a peremptory exclusion put upon 
this sort of evidence would be, seems suffi- 
ciently manifest. 

Instances will not unfiequently present 
themselves (especially among peisons in the 
mercantile line) in which a person altogether 
and for ever out of the reach and power of 
the court may, in the character of an extra- 
VoL. VE 
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neons witness, possess in equa* degree the 
confidence of both parties. An instance still 
more frequent will he, that, after a witness 
thus ciicumstanccd has delivered hi.s testi- 
mony, the party to who^c di^^ad^anlage it 
operates will not only in Ins owm mind give 
credit to it, — hut, when u itli judicial 'Solem- 
nity called upon to .say wliethcr he doe^. or 
docs not, will by general piobity ot character, 
or at lea-^t by the sentiment of shame, be 
deteired from answeiingin the negative. 

On this footing stands the danger to the 
interests of truth, in the case where the side 
on which the pioposcd species of evidence is 
proposed to be adduced, is the plaintitrs side. 
Placed on the opposite side, the danger, in 
other respects the same, will he apt to pre- 
sent it'^elf, at least to a first glance, as not 
rising to equal m.agnitiide. In the character 
ot pl.iinlilf, — give to a peison dis[)Osed to 
depredation a full assurance of success, — 
the numher of such predatoiy enterprises that 
wall of course be engaged in, is plainly infi- 
nite. But the mmilier of defendants, it may 
be added, is limited by the miniber of plain- 
tiiis; which being the rase, the miinber of 
defences, of mahl fide defences, constiueted 
upon the ground ol the species of fiaud in 
question, can never exceed, nor so much as 
equal, the number of bond fide demands. 

On a more attentive consideiation, the 
prtnifl jacie inequality, though perhaps it will 
not vanish altogether, will, however, lose 
miieh of its iiiagnitude. Various and many 
are the cases in which the station of de- 
fendant and that of plaintilF will present 
themselves as being equally capable of being 
occupied in the prosecution of a plan of dis- 
honest enterprise looking to mendacity for 
its support. At one time, the power of the 
judge will present itselt to the adventurer as 
an instrument sine qua non for putting him in 
possession of the object of his concupiscence; 
and then it is, that the side he possesses him- 
self of IS the plaintiff’s .side. At another 
time, either force or tiaud in some other 
.shape will present itself as the more eligible 
resource: — in this case he will put himself 
in possession of the object without any help 
from the judicial power, trusting to his plan 
of testimonial mendacity for the continuance 
of the advantage : and then it is, that having 
so done, he will stand at his ease, ready to 
act in the stiftion of defendant, should the 
time arrive. 

§ 3. Should testimony extracted by epistolary 

inteiroyation be deemed of itself sufficient 

to ground a decision ? 

In this case, the party against whom it is 
mos^ natural tliat the testimony should ope- 
rate, stands deprived of the use of counter- 
iut^ogation applied in its most searching 
aid efficacious mode. 

• Ee 
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Thai testimony extracted in this infeiior 
mode slioiild be admitted, even when iheie 
is no possibility of its being' encountered by 
testimony extracted in the superior and moie 
searching mode from the same source, is what 
has already been observed. 

If admitted, in eiicum^tanccs wluu-e, j)]iy- 
sically or prudeiitially b[)eaking, the encoun- 
tering it with testinujiiy evtiacted fioin tlie 
same source in the more search mg mode is 
not practicable, — bhall it be legaidrulab siiOi- 
cient to ground a decision on tliat sidig wlien 
and althougli unsupported by testimony ex- 
tracted in tliat best mode iiom any other 
source? 

The proper answer will, in both iust.inci"^, 
depend upon the impoit.ince ot the suit: and 
of iinportanc(' the most promiitvnt ciitiMion 
(though, without ulterior distirndion, by no 
means a determinate one) is the distinction 
indicated by the woids pcn<il and c/e/Z, in the 
sense in which civil is u.sod as synonymous 
to non-pcnal. 

There are some cases in which the po.-si- 
bility of a decision groundc'd on such evi- 
dence^ if to the prejudice of the* defmidant’s 
side, might be firoductive of such a (h'gree 
of alarm as it might be louiid eligible to ob- 
viate. Such are — 

1. Criminal causes in general, of that class 
which, .the otfence not stiiking against any 
one individual more than another, would na- 
turally have government itself tor its prose- 
cutor, by the instrumentality of some public 
ollicer appointed for that pur[)0.«.e. Olfences 
against the authority of the goveinnicnt— of- 
fences against justice (and not alfeeting indi- 
viduals) — offences against the revenue — may 
serve as examples. 

2. Even in the case of those otFenccs which, 
though striking in the first instance only 
against a determinate individual, are (in con- 
sideration of the magnitude of the mischief 
with which they are pregnant) marked out 
as objects for punishment, in addition to the 
burthen of satisfaction — the niiscliiet of niis- 
decision, in case of injiistieo, to the defen- 
dant’s side, may still appear too formidable 
to justify the leaving men exposed to suffer 
punishment on the ground of such untrust- 
worthy evidence. 

Even in any the most trifling class of ca-es, 
supposing the decision of the judge bound by 
the evidence (or, though not so bound, sup- 
posing him not sulliciontly upon his guard,) 
the mischief that might be done by the tes- 
timony of expatriated and unjusticiable wit- 
nesses might be boundless. 

But (as will be shown in its proper place*) 
it is contrary to justice, that, by a mass of 
evidence of any description or to any anuuint, 


* Book IX. Earlrnwrii Part VI. Dispiiifed*; 
CiTip. iV. Conchisice. e 
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decision should in any case he forced; and, 
as to the ]U(]ge’s being upon his guard against 
weak evidence, it is no more tlniii what he 
ought to be m cveiy case . and evidence of a 
complexion be\oi)d compaiison weaker tliaii 
this ever can l)e, is under every system re- 
ceived without scru[)lo and without iiicon- 
veuieiice. I 

Of the heap of hliud ami mischievous e.x- 
cliHiouary rule^, which in every svstem of 
proci'diue are set in aiiay against justice, one 
misluef is, — tliat testiiiioiiy to such a degree 
deserving of confidence, tliaf tlie party against 
whom it would o[)erate would, thiough con- 
sciousness ot its ti ustwoi thiness, be ashamed 
to dechue any disliust, is iievcrtlieless, on 
bis application (oi eveil without bis a[>plica- 
tiou,) bv the waywMid zeal of the judge, set 
aside. Such would be the consequence, if the 
impracticability of sulijectiug tlie testimony 
of the witness to the test ot counter -iiiterro- 
g^itiou in the oral mode, WTre established in 
the chaiactei of a 'peremptory bar to the re- 
ception of it. 

r 

§ -L Epistohny utlen'oijdtion should not shut 

the door upon subscipicnt c vamination viva 

voce. 

A person deposing (whether spontaneously 
or ex iiUernxjaio) in llie way of wTitteii cor- 
ies[)0)idenee — ought he to leinmii liable, at 
the diseretion ot the judge, to be examined 
viva vorc^^ 

Ilcougbt — lleasoii: I hat, <svliile deposing 
under this less dose sciutiny. Ids testimony 
may be the more etfectiuilly confined within 
the pale of trutli, by tlie piospect of being 
subjected, upon occasion, to the still closer 
scrutiny. 

This prospect may be expected to have- 
upon the mind an effeet not much inferior 
to the thing itsidf. 'I'lie inconveniences, the 
consideration of winch gave birth, in the cha- 
racter ot a final cau^e, to the substitution 
of the less efficient security for truth to the 
more efficient, aie in so far avoided; at the 
same time that the advantage looked for from 
the more effieioiit security, may frequently, 
ill a considerable degree, he obtained. J 


*f* See Book V. Circumstantud ; and Book 
VI. Makeshift. 

In the ilritisli government, in the instance 
of some of the taxes imposed of late years upon 
income, this exeinjdification of the maxim for- 
titer in re^ siiaviterin nwdo, has been employed, 
and apparently with very good effect. A depo- 
sition, expressive of the particulars of a man’s 
income, was received from him, according to a 
prescribed form, in the way of written corre- 
siiondence, power being at the same time given 
for examining him on the subject, if thought 
necessary, viva voce, in the first instance, upon 
oath. Under this power the usage has been to 
perform the examination in the first instance 
without the administration of the oath ; it being 
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Tlie employing in the first iiistanre the less 
t'l list worthy and effieient, hut at the same 
time less ihlutory, vexatious, and expensive, 
mode of scrutiny, is a sort of exjieriment, the 
object of which is to save the <{uuntity of 
inconvenience ^\hich, in the shape ot delay, 
vexation, and expense, uould, under tlie cir- 
cuinstanceb of the case (circiun^taneed as the 
persons concerned aie, with i elation to each 
other, in respect of local di-tance,) be in- 
separable from the onifiloynient id' the more 
trustworthy mode. Does the expeiimcnt fail.-' 
tlien, Uribe'S the more trust woiih) mode be 
employed in deniicrie^ort, iiiisdceisioii, lailnre 
of justice, or positive injustice, must he the 
consequence. 

The misehiof of the failure of jn^tiee, or 
positive injn^tiee, being given, — the compa- 
rative eligibility, as between one inoih* and 
another, depends upon the ni-igintude of the 
collateral iiicon venienee. Hut it, on (he oc- 
casion of the investigation, an act of meiuKi- 
city, an act of iierjiuy, romes to have been 
committed, — Iierevonies a tre''h otfenee, the 
impunity of wliieli (were the olfi'iieeto p#o\e 
successful) w’ould be to lu' aihb'd to tlH‘ oii- 
ginal injustice. A mass of eollatmal iiicou- 
venienci*, which w'ould not have been woitli 
producing for tlie s.ike of rectifving the ori- 
ginal injustice, may now' be woi tli incuiiiiig, 
when, in addition to the i eili o^iiig of (heoii- 
ginal injustice, conn s (be beiRlit to be reaped 
from the piinisliment of the incidental crimt'. 
Were even tlnynode of examination by written 
correspondence out of the question, — to teteli 
a man fiorn a place at the distance of a month’s 
journey, to decide a dispute relative to the 
value of a week’s labour, would hardly be 
worth the while, lint the aeeoimt of prolit 
and lo.ss wears a very (lilfereiit face, wdieii, 
to the rendeiing of justice in tlie oiigiiial dis- 
pute, comes to be added the benelit of strip- 
ping of its nefarious profit so inischievons a 
crime as perjury. 

The door ought not to be ^but against the 
employment (wdien needful) of both modes, 
alternately and repeatedly, in any order. 

Reason, as above: As a nei'cssary secu- 
rity against incorrectness or iiicoinpleteness, 
and thence against inisdeeision, in certain 
cases. 

To the demand which, in some cases, will 

understood at the same time, that, should it ap- 
pear necessary, the oath may be administered at 
any time. Under these circumstances, the appre- 
hension of the oath (there seems reason to believe) 
may in general have exercised an influence not 
materially inferior in eff'ect to the oath itself. 
Por, in case of previous mendacity or evasion, 
no sooner would tneoath have been administered, 
than, upon a repetition of the examination with 
the assistance of that sanction, the delinquent 
would be reduced to the alternative of risking 
the future conseouences of perjury, or exposing 
himself to immeaiate shame. 
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present itself for the repeated examination 
of the same person, and even in a ivertain 
seii'ie to the same lacts, there are no uniforiu 
and ceitain limits. 

The demand which, after v'n\i voce exami- 
nation, may [uc'-eiit itself for re.idv - wTitten 
deposition, has already been hi ought to view. 
Put there is no sort ot wilting- — no '^ort of 
wiitten testimonv, to which it ma\ not liap- 
lien to lequirc expl.ui.ition, and that (us al- 
lead) oh'^el ved) ultimately by woid of mouth : 
which is as much as to s.iy, by vivd core 
examiuatioii : and in tliis ca-c (as well as so 
mail} otlieis which frequent]) occur,) to the 
soitol altei nation and ri'petition hei e in ques- 
tion (lure ai(‘ evidently no eeitain limits. 

1. 'I’he tes[ 0110)1) of Piinins lias been re‘' 
eeived. ( '(^fnes ^e(■undlls, and givC" a testi- 
moii) winch seems ditlicultly, it at all, iccon- 
eil.ihle with that of Piimiis: lor explanation, 
it seems iieeossaiy that Piinnis hi* re-exa- 
mined. Py eoiili ontation, the ilouht might 
liave been cleaied up; the tw’O eonflietMig tes- 
timomes reconciled, or the truth ot one of 
(hem, and tin* faKity of the other, established. 
Put, by the supposition, such eonti ontation, 
— that Is, the appeaianee of both in the pre- 
sence ot eai'h other and ot the judge, — is 
either [ihysieally or piudentially (a.s yet at 
least) impracticable. 

2. Primus and Seciindiis have or have not 
been confronted a.s above. Put, since that 
time, Tertins, another witness, with or with- 
out an aiticle ot written evidence or an article 
of real evidence in his po'-.'«e''sion, has been 
discovered. Hence demand lor explanation — 
further demand tor exiiininatioii at the hands 
of Primus, and perhaps of Secuiidus. 

To the chain of these contingencies there 
is evidently no determinate as.signable end. 

Observation. In resjycet of the possible 
length of delay, vexation, and expense, the 
prospect jiist given may be apt at tiist sight 
to appear formidable. Put, whatever it be* 
it is pioduced by the nature of things ; and, 
whatever it he, it lequires to be jirovided for. 
It is produced by the nature of things, and 
not by any particular system of procedure ; 
much less by the iiatuial system, in contra- 
distinction to the technical, — the technical, 
by which such an enormous load of factitious 
and unnatural complication has everywhere 
been produced. 

To whoinioever else the view may present 
itself as formidable, — to the eye ot an Eng- 
lish lawyer there is nothing in it, which, with 
anything lijce consistency, he run find any 
pretence for being startled at. Twice, three 
times, four times over, under his system, we 
shall see the testimony of the same individual 
received to the same facts ; and this not on 
account of any paiticular demand that there 
Ufpr it, any demand presented by the parti- 
cular nature of the case, but because (vvith- 
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out regard to the demand) such has been the 
practice in this or that sort of suits, of which 
the phiiiititF soinetinies has not the choice. 
In one individual instance out of ten, this 
reiteration may perhaps have its use (viz. as 
a security against inisdecision ;) it is accord- 
ingly employed in the other nine, in which 
it is useless, and where delay, vexation, and 
expense, are the fruit, and the only fruit, of 
it. 

§ 5. IncorKjruilies of KiKflish law in regard to 

the application of epistolary iMcrroyation. 

As to the form of testimony, we have seen 
that which, wherever practicable, viz. as well 
prudcntially as pliysically, is tlie most eligible; 
viz. the vied voce form, subject to cross- 
examination, and lixed by writing as it issues. 
We have seen at the same time, that, in this 
form, cases aie,not wanting in wliich, either 
in the [ihysical or the prudential sense, it is 
not practicable: the impracticability lieing, in 
cither case, either temporary or delinitive, as 
the case may be. In the case where, in either 
sense, the obtaimnent of the be^t species of 
testimony is impracticable, — and in such case, 
whether the bar be but temporary or perpe- 
tual, — it is necessary to recur to another, 
which of course ought to be the next best 
mode. Lastly, we have seen what is this next 
best mode; viz. examination in writing, or 
delivery in writing subject to examination in 
writing, in the way of written coirespond- 
enee. 

Another thing that either has been observed 
already, or (if not) will naturally be absented 
to as soon as mentiom'd, is, that in the just- 
mentioned scale of eligibility no variation can 
be produced by any vaiiation in the relative 
quality of the examinee — by any relation it 
can have happened to him to bear to the cause; 
whether, for example, that of an extraneous 
witness, or that of a party (whether plaintiff 
or defendant) in the suit. Setting aside the 
associations produced by habit — the preju- 
dices which never fail to grow out of existing 
institutions, — what could appear more capri- 
cious or absurd than to say. In the case where 
the deponent is a party, the examination (if 
any) shall be performed in the way of written 
correspondence; and this although he be close 
at hand, ready to be examined vivd voce ; — 
in the case where the examinee is an extra- 
neous witness, he shall never bft examined in 
the way of written correspondence. If provi- 
sion has been made by law for the examining 
him in the viva voce way, so be it; if not, he 
never shall be examined at all 1 

This absurdity — this inconsistency — this 
source of palpable injustice, is on the list of 
those absurdities, inconsistencies, and soqxces 
of injustice, winch never cease to be contem- 
plated with such imperturbable complacelicy 
by English judges. V 
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In common-law procedure, in cases not 
penal, no party (on which side soever of the 
cau>c he stands) can depose or be examined 
in cither mode. In equity procedure, the 
plaintiff cannot, in either mode : the defen- 
dant may be, and indeed cannot but be, in one 
mode ; but it cannot be any other than the 
ready- written mode. To perform such exa- 
mination is the function of the bill, as it is 
called — the instrument with which the suit 
commences. 

You have agreed with Fundarius for a piece 
of land, which he was to sell or let to you ; 
but it was with an agent of his, and not the 
piincijial, that the business was all along 
transacted: except from the leport made to 
him by his agent, tin* principal knows no- 
thing of the matter. What says equity to 
this? — English equity'-' 'fhe jiiiiicipal, who 
knows nothing about the matter, — him it 
forces you to examine in the first instance ; 
the agent, who knows everything, — him, in 
the first instance, it does not suffer you to 
examine. 

Not that, in the ca«e of an extraneous wit- 
ness, deposition in the leady-wiitten form is 
uniformly prohibited. On the contrary, it is 
in most abundant use. In use — but upon 
what terms? Upon these teims, viz. that the 
test and ‘'ccuiit) of cross-examination be not 
applied to it. ISo tliis clieck to incomplete- 
ness, incoirectnes'?, temeiity, and mendacity, 
be but out of the wa>, judges (English judges) 
are never filed of lu*aring it v among pecu- 
niary causes, those of tlie highest importance 
aie every day decided upon this unscrutinized 
evidence and no otlier. 

Let it not be tlunight that, in the reception 
given to this S[)ecies of evidence, prudential im- 
practicability — inconvenience to any amount 
in the sluqie of delay, vexation, and expense 
— has IkkI any the smallest influence. The 
witness may be actually in court under their 
eye ; if it be a case foi’ affidavit work, they 
are better taught than to hear him open his 
lips upon the subject, much more so than to 
put a question to him, or suffer a question 
to be put to him by anybody else. Practice 
forbids it — forbids it in those regions where 
reason is a [ligmy, practice a Colossus. Be the 
man who he may, be he where he may, the 
examining him cannot (it is evident,) unless 
by factitious institution, be clogged by any 
greater mass of expense, vexation, and delay, 
in the case of his being an extrapeous wit- 
ness, than in the case of his being a party to 
the cause. 

The inferior, the less trustworthy, mode, 
is admitted ; but on condition that nothing 
be done by which its untrustworthiness may 
be mitigated : — admitted, and that to the 
exclusion of the mode universally acknow- 
ledged to be the most trustworthy ; and in 
cases where the excess of expense, vexation, 
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and delay, is on the side of the least trust- 
worthy mode.* 

For illustration’s sake, apply to viva voce 
deposition this exemption from adverse scru- 
tiny, and observe the consequences. In the 
sunshine of a trial by jury, or in the darkness 
of an examiner’s office, suppose an extraneous 
witness produced to tell his story, and tellnif;^ 
it aceordin^dy — no man living being allowed 
to put a single question to him — neither the 
examining clerk at the office, the invoking 
party, the adverse party, nor the judge at the 
trial; — the ab-^urdity being without a piece- 
dent, or nearly so, in English law, the ima- 
gination of an English lawyer starts at it 

Instead of being delivered vira vorc, let a tes- 
timony horn the same person and to the same 
effect be delivered ready-wi itten, t. c in the 
form of an affidavit ; tlie ease is now leveised. 
The imagination of the sag«‘ is now no le^& 
giievously shocked by the idea of putting any 
sueh questions, tbaii before it was by the idia 
of not putting them. Hy precedent, reason is 
turned into absbirditt .absuidity into reason — 
vice into virtue, virtue into vice. • 

CHAPTER X. 

Ll’ISTOLARY MODK OF IN I FlUlOd ATIO.V, HOW 

TO APPLY IT TO Till’ liFsT ADVAN'IAOK. 

§ 1. Jil/Ics to he absc/vcif, irhat i 
As between the oral, or say collorpnal, mode 
of intiuTOgati^n, and tlu' epislolar) , — the 
epistoliuy, being imsU'-eepliblt- of '-(/ine ol the 
seeurities with whieh (under tlu* name ol ^uf>- 
seciu'ities) the oral modi' has bemi seen to be 
provided,! is not the ino^t c.li;^ible. Ihit (as 
hath been seen) there are eases in wliieli the 
oral alone is not suflieient; others, in whieli 
H is not capable of being applied. 

The epistolary mode being tlieiefoie a mode 
of extraction not to be dispensed iiitli, — re- 
mains the problem, bow to apply it to the 
best advantage. 

* What IS scarce worth observing (unless it 
be for illustration) is, that m cases where exami- 
nation in the riiui eocc mode is impracticable, if 
there were any reason why examination in the 
ready-written mode shouki be admitted in the 
one case and not in the other, it is rather in the 
case of an extraneous witness that this less coer- 
cive mode should be allowed of, — in the case of 
a party whose testimony is desired on the other 
siiie, that it should not be allowed of. Why ? 
liecausc, in the case of a party (the defendant,) 
you are sure of an interest— an interest acting 
in a sinister direction, and of a strength running 
in proportion to the whole relative value of the 
matter in dispute : whereas, in the case of an 
extraneous witness, it is but by accident that 
there is any such sinister force to cojie with ; and 
though there be, it is not likely to he equal in 
strength to that, the influence of which the ve- 
racity of the defendant stands exposed to. 

f Vide supra, Chap. I. Oral Interrogation. 
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To apply it to the best advantage, is to 
apply the best remedies which the nature of 
the ease admits of, to the disorders to which 
both modes are cx{)Osed, but the epistolary 
ill a manner peculiar to itself. 

The icmedies are these — 

1. Let not the deponent speak otherwise 
Ilian in the liist person, — I did ov saw so 
and so; exactly as when intenogated in the 
colloquial mode: not in the third peison, — 
defendant did or saw so and so; as, under the 
technical system, has become the geneial piac- 
tice. Deposition never hut in the first person. 

2. Let both diseourbcs, that ot the interro- 
gator, and that of the proiiosed respondent, 
stand divided into parts, nncoinpoundvdt short, 
and numbered: the interrogatorie's, tha!' the 
responses im^ he thus short and manageable i 
ami the res|)oii''es, even in eases where, the 
statement or iianative drawn forth by a single 
inteiiogatory h(‘ing long and com [ilex, tlie in- 
terrogatoiy admits not ot any roi respondent 
e»)inminution. In the instruments on all sides, 
the paragraphs short and numbered, 

§ 2. First rule — That the deponent speak 
aheays in the first person. 

The first of these rules is so obvious, that 
it Mould luive been unnecessary to make 
mention of it, but for the frequency of the 
contrary practice — a piactice, the absurdity 
of whieh is too llagrant to he covered by 
ail) thing but custom; that veil, by which no 
ahsiiidity, nor any improbity, is too flagrant 
to he masked. 

To no honest purpose was a man ever made 
or sulfeied to speak in the third person, in 
the \v.\y of testi beat ion. On his examination 
before a jury, conetive a witness speaking in 
the third peison, in a manner in which, when 
a pen is put into his band, he is forced to 
speak by lawjers — speaking of himself as if 
he M'orc one beside himself — what a burst of 
scorn and lan^Iiter among those same law- 
yeis! He would be tieated as if he were one 
Inside himself ill another sense. 

Thus simple is thisarraiigement : it is purely 
negative. On this important oeeasion, adhere 
to those modes of speech which in eommoii 
conversation no man ever thinks of swerving 
from. Abstain from those artificial forms 
which piobahly had deceit and depredation tor 
their object, and ceitainly have neveiTiad any 
other than nyscliief for their effect. 

Read as you Mould speak, is the funda- 
mental precept in the art of reading : it is the 
precept of good taste. Write as you would 
speak, at any rate in the same person as you 
would speak in, — is a law in the enactment 
of which good taste concurs with probity. 

Prevention of incorrectness and incomplete- 
lies!, especially when incurred through teme- 
rity or suggested by mendacity, is the main 
Idvaiitage : prevention of indistinctness and 
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redundance are ulterior advantages attached to 
it — advantages of subordinate rank, yet surely 
not to be despised. 

1. Prevention of incorrectness and incom- 
pleteness. When a man speaks in his own 
person, he considers what he says to be his* 
own discourse, and himself to be in the liighest 
degree responsible for it. To a man e\[)iess- 
ing himself in this form, the idea of respon- 
sibility is in the highest degree impressive. 
When he is made to speak in the third person, 
— to speak of himself as he would of another 
person, the i<lea of responsibility is apl to be 
in a considerable degree fainter. lie scarce 
knows in what character to consider himself — 
whether in that of the author, or only of the 
subject of the diseoui'^e. Does he find him- 
self tempted to swerve from the line of truth? 
Self-deeeit conceals from him his own image 
in the character of the author, bids him con- 
sider himself as the subject, and look for the 
author in the person of the professional scribe 
by whom he is thus spolcen of, ami who, in 
fact, is the author of the words. 

2. Prevention of indistinctness — prevention 
of ambiguity and obscurity, ami tlienee unin- 
telligihility (temporary at least,) in the lan- 
guage ; whence ultimately delay, vexation, and 
expense, perplexity, and frequently incorrect- 
ness, on the pait of those who have to study 
the dcfiositioii and reply to it. When the au- 
thor of the discourse spoken of, not in that 
his distinctive chaiacter, but in that character 
which is common to him with every other 
person — to know, on each occasion, which is 
Uieant, is matter of perpetually-recurring, al- 
though it should be but niomentarydilliculty.'^ 

S. Prevention of eireuinloeiition and unne- 
cessary voluminousiiesb ; whence again delay, 
as above, with the c/cc/c/ us in its train. One 
he not being of himself distingui^halile from 
other /ics, an addition such as thin deponent 
i^ a SOI t of badge wliieli it becomes necessary 
to pin upon him, as often as he makes his re- 
appearance upon the stage. 

On all legal occasions on which spontaneous 
dejiosition in this form is employed (and in 
established [iructice tiiere are few instance> in 
which it is employed in any other foim,) the 
transfiguration is of eouise the work of the 
man of law. Whatever may have been the 
object — ^in point of temleriey and effect it may 
be reckoned as one of the nicest efiicient of the 
numerous arrangements by whicli the distinc- 

* The perpetual confusion of persons attached 
to the practice of writing in the third person on 
the occasion of epistolary corres])omlence for the 
trivial purposes of common life (I say 
for absurdity has not got the length spcaktnp 
in this mode), is a well-known source of ridicu- 
lous embarrassment, distressing enough in Eng- 
lish, and still more in French, and most (if ^ not 
all) other European languages. It seems to liave 
been among the inventions of cold pride, to ktep 
inferiors and intruders at a distance. I 
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tive points of individual character liave been 
worn down, and the important boundary-line 
which scpaiatcs sincerity horn insincerity, — 
voracity from mendacity, rendered more and 
more obscure. A court of justice is thus con- 
verted into a sort of masquerade, to gain ad- 
mission into which, instead of a domino, the 
suitor or other witness is obliged to swaddle 
himself up, not in a fool’s coat, hut in a sort 
of knave’s coat ; or (to use an appellative not 
many year? ago applied in vulgar language to 
a particular sort of surtout) avo-ap -rascal — an 
hahilnnent manufactured fuiTiim, and sold to 
him at ma'^qiierade price by his lawyer. 

Nothing can be inoie commodious than this 
dress to the wearer, where he happens to be in 
the wrong, and conscious of being (what it is 
the tendency of this dress to render him) a 
k4ave. At any late, be the wearer honest or 
dishonest, nothing can be more convenient 
than it is for the tailor who has the making of 
it Between the one and the other, respon- 
sibility, no small portion of it, evaporates, and 
is lost. The lawyer scrawls ‘througli thick 
and thin, and fears nothing: let the mendacity 
be ever so great, and though it have been 
brought under the predicament of perjury, 
not on him will attach the punishment, or so 
much as any part of the shame. The suitor, 
or the partial witness, biibcd by his wishes to 
legard as right that which he feels to he so 
favourLble to his purpose — the respondent, 
be he a p<ii ty, he he a hired or [laitial witness, 
— signs with convenient obsequiousness what- 
ever Is pronounced to be right by one who 
knows so much better what is right than he 
does. Though here and there a point may 
present itself which does not coincide exactly 
with the iigid line of truth, it nisiy ffoc aught 
he sees, or chooses to see, to the eontr.iiy) 
be among those points of form, which hi law 
are so mimeious, so sacred, and so inviolable. 
By lawyeis of all cla^sc'< on an infinity of oc- 
cafclonl^, and by suitoj*: m all causes, under 
compulsion of men of law, I see uttered (says 
he) in abundance, propositions upon pioposi- 
tioiis, which aie known by eveiybody to be 
false. 8o much falsehood in law, and so much 
of it by which 1 am pri'judiccd — shall all op- 
poitunity of compensation be neglected Shall 
thcie be none liy which 1 am to be served ? 
And, aftei ali, if there be falsehood, wliosc 
falsehood is it ? Not mine : it is not 1 that 
speak — I am the piTson spoken of : it was not 
I (says he) that penned it — not I, but one who 
knows so much better than I — the {nofes- 
sioiill guardian of my conscience. 

True it is, that a mental apology of this sort 
will not save a munfioin the pillory — it will 
not engage him to set his hand to falsehood, 
when he understands clearly that there exists 
suHicient proof of it, and that prosecution will 
be the coiiseipicnce. But when he understands 
as clearly that proof sunicicait for conviction is 
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wanting:, or that (though it exists) prosecution 
is not to be feared — in a case like this (and 
how abundant are such cases!) if downright 
ope[i-eycd mendacity he not the result, how 
natural and tioqiientwill he a relaxation of 
that vigilance which is so necessary to weed 
out from the ready-prepared and scientifically- 
planted ground every germ of serviceable in- 
coirectness? Thus slippery, on an occasion 
of this sort, is the position even of the most 
cultivated mind: liow nuieh more so that of a 
mind taken at random from the ignorant, and 
undisceniing, and precipitate, and, on such oc- 
casions, blindly obsequious multitude? 

It is not without an exertion of intelligence, 
as well as probity, that a sinqile man can bring 
himself to contradict a misrepiesentation thus 
put into his mouth : before he attempts it, he 
has to surmomit tlie awe whieh self-conseious 
ignorance can not but feel at the thought of op- 
posing itself to reputed science. Thus stands 
the case, while he is hearing or poring ove*' a 
dark and unaccustomed iorinulary, to which 
indeed he is to set Jiis hand (for so the forms 
leqiiire,) but in which he is spoken of as]t he 
were somebody else, by an unknown some- 
body. But the pronoun / — the interesting 
pronoun /, with which so many lively ideas, 
so many acute sensations, arc a'^socialcd, — 

’ the proiioim / acts as a spur to attention, and 
pieserves the innocent tiom diopping into the 
al)}ss of f.iKehood, wliile slumbeiing and nod- 
ding over the lullaby of his nurse. 

As to the man of law, besides that he has 
itliiiig to lose by the falsehood, he has much 

gain by it : he has everything that is to be 
yped from the exultation and gratitude of his 
.lent, <' 111(1 liie icputatioii of success, ami of 
ne ability and science that insuri'd it. 

Viewed in the light of iii(!Oiigiuity, nothing 
Iran be more giossly .ib^iird than tins piaetice. 
The deponent is tlie person sjiokeii of: but 
who is the speaktn ? Nobody. Instead of the 
plain trull], you have an absurd and useless 
(besides being, as shown already, a miseliie- 
vous) fiction: the man is split into two per- 
sons, the one speaking of the other: or, lie 
lemaiiiiiig lui'^plit, an ideal jier^on fahi icated 
to speak of the leal om*. Kvideiiee of prune 
quality — immedi.ito evidence — is thus con- 
verted into evidence of a bad and ^lippeiy tex- 
ture — hearsay evidence: the supposed or per- 
cipient witness is the so-styled dejionent, but 
tlie deposing witness is nobody knows who. 

In point of history (not to speak of motives, 
and other such causes) whence comes this 
sophistication? Evidently fioni the man of 
law. To the produetioii of this effect, even 
the relative situation of law’ver and client 
seems of itself suffudeiit, with or without the 
aid of sinister policy and reflection on the pait 
of the directing iniiid. To viva vme discouise, 
whether in the way of responsive or sjionla- 
iieous statement, no in, in so simple as not to 
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be competent : the talent of writing was a 
possession so rare (1 speak of the times when 
law was in her cradle) the talent of writing 
was the object of little less than a monopoly 

— the talent of writing for law purposes was 
the object of a complete monopoly — in the 
hands of the man of law. In this w'ay, the 
simple ami unlearned suitor or witness was 
altogether unable to give any sort of account 
of his own thoughts: whatever aeccimt (if 
any) was to be given of them, came necessa- 
rily, and (as far as individual words w'cre con- 
cerned) really and truly, from a third person; 
and that third person w'as the man of huv. 
Tlie unlearned man lieing iiu apahle of giving 
in this learned way any account of his own 
thought'^, Ins learned guardian took upon him- 
self to give a learned and proper account, to 
his fiieruls liiid brethren upon the bench, of 
the poor client’s tlioughts. Hence comes the 
division of functions, or at least of characters 
am! siiujitigns. the persons spoken of, the 
client; the spokesihaii, the man of law. 

Even when (he art of writing came to be 
more generally diffused, this assistance was not 
without pretence, nor even without use. Left 
to liimself, a deponent — an average deponent 

— will run wild : the testimony he delivers 
will be whatsoever it is most pleasant to him- 
self to deliver, so as not to be unsafe : rele- 
vancy, if at all an object, will he at best but u 
secondary one. It will be euntimudly wander- 
ing trom the mark: his lawyer — a professional 
law'jer -- stands eng.iged, by a suit of profes- 
sional responsibility, to keep him to it. 

In the oral mode, every excursion of this 
sort is stopped at the iiist ste[). Being pro- 
ductive of so much nnpiolitahle delay — pro- 
diieing vexation to all present, and no inerease 
of piofit to the man of lavv, — the advocate on 
the same side, no less than the judge, and tlie 
advoeateon tlieo[)posite side, is upon the watch 
to stop it. The closet, in whieli the epistolary 
resfionsp is penned, affords no such liars. 

Thus iiatmal, and even thus useful, it was 
and is, that, in the framing: a iikiss of testi- 
mony to he delivered in the re.ady-writteii 
mode, a dcpoiietil, not Ix'iiig’ a lawyer, should 
have a lawjer at his elbow. 

But that the discourse so delivered, and 
with this assistanee, should, in form any more 
Ilian in substaiiee, be tlie discourse ot any 
person other than of him wliose discourse it 
IS said to he^ neither was, nor is, nor can ever 
be, of any use : on the eontrarv, in the shape 
of an eneouragenieiil to iiieori ectness and in- 
eompleteness, as well in the way of mendacity 
as of temerity, we have seen of what mischief 
It is prodiu'tive. 

§ 3. Disregard shown to the first rule^ in 

^ Enghdi law. 

# Compaiaitively speaking, (he ground on 
Iwhich iiitei I ogatiun cx scripto has found its 
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exemplification under any branch of the tech- 
nical system, is extremely narrow. 

Under the Roman system, no such arrange- 
ment is to be found. Under that system, 
either interrogation has nO place — or, if em- 
ployed, it is performed coram judice^ and in 
the viva voce mode, and by the judge only, 
as well as in his presence. 

It is only under the English system that 
any example of it can be found ; viz. that 
which is afforded by a bill in equity. In this 
case, the respondent is always a party; and 
that on one side only of the cause, the de- 
fendant’s side: the interrogator likewise is 
never other than a party, and he on the op- 
posite, the plaintiff’s, side of the cSusc. The 
defenUai.t, who is punished if he does not 
answer (punished in the first instance as for 
contempt of court, and ultimately by loss of 
the cause,) is not permitted to answer by him- 
self. To entitle himself to the privilege of 
delivering in an answer, he is forced to take 
in a partner for the manufacturing of it : in 
fact, two partners — one of the attorney class, 
whose name does not appear in the firm — an- 
other of the advocate class, whose name does 
and must appear in it. Tlic iniquity of thus 
forcing upon a man this burthensome assist- 
ance, and the shallowness of the pretences 
on which this part of the system of extortion 
has been attempted to be justified, belong not 
to this place. 

What does belong to this place is, that, — 
if the different orders of leeches thus fastened 
upon a man were ever so necessary, and ever 
so much more uumeious than they are, — the 
propriety of the respondent’s being suffered 
and made to speak in his own person (in 
other words, the pro[)riety of suffering and 
obligiiigthe proper person to speak in his own 
person, and not suffering a wrong person, 
known or unknown, to speak of and for him,) 
would not be the less, but rather the more, 
incontestable. Neither reason, nor so much 
as pretence, can apply to anything more than 
the stopping him from saying something that 
ought not to have been said : neither reason 
nor pretence can assign to the man of law 
any other function than that of obliteration : 
whatever is said, whatever is suffered to he 
said, it is from the non-lawyer surely, not 
from the lawyer, that it is intended it should 
come. But, if the testimony delivered by 
the defendant in the character of deponent is 
really to be his, and not the lavvyer’s — the 
produce of the client’s recollecting, not of 
the lawyer’s inventing, — it is surely in the 
person of the real deponent, not in the person 
of another man who knows nothing about the 
matter, that whatever is delivered ought to 
he expressed. 

The part which the suitor has thus b«en 
forced to call in a lawyer to take, in the {\v- 
Uveryof his (the suitor’s) testimony, accoiints( 
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in a satisfactory manner, in the character of 
an historical cause, for the absurdity which 
gives to what is (or at least ought to be) im- 
mediate evidence, the form of hearsay evi- 
dence. But in the character of a rational 
cause, a cause demonstrative of the propriety 
of the effect (that is, of its conformity to the 
ends of justice,) it is as incompetent as, un- 
der the technical system, the historical cause 
of the existing arrangement is almost in every 
instance sure to be. 

That the absurdity here reprobated is the 
work, not of the non-lawyer — of the party 
or witness, — but of the man of law — that it 
is amongst the frauds of the technical system, 
is evident enough. When, on a judicial oc- 
casion, a man ex[)i esses himself in writing, 
nowhere is he suffered to express himself in 
his own words. 

Under the Roman system, though a re- 
spondent answers viva voce, and though a 
d^course pretended to he his is committed 
to writing and emjdoyed in evidence, the 
discourse thus given for lys is never his : in 
purport, perhaps, sometimes; in tenor, never. 
The judge, scribe, and deiioneut, being shut 
up, without any other person present in the 
closet of the judge, — the judge puts a ques- 
tion — the deponent speaks in answer; the 
scribe sets down as the substance of the an- 
swer what the judge {ileases — the deponent 
signing it, or entry made of his refusal to 
sign it. 

Under the English system, it is only in the 
equity courts that iuterrogatiori' is permitted, 
and, in tliese, one of the parties only (viz. 
the defendant) is allowed to be interrogated ; 
and, being interrogated, it is in this scriptural 
mode only that he is interrogated — it is in 
the scriptural mode alone that he is admitted 
to deliver liis responses. To deliver his re- 
sponses? No: not his (singly, at least,) but 
responses delivered in partnership — in pait- 
nership with an attorney for a non-apparent 
partner, and an advocate for an apparent as 
well as real one. The party signs, and the 
advocate signs : the party or the attorney has 
the initiative, but the advocate has a nega- 
tive upon every syllable. 

A negative, how and why? Why, because, 
without the signature of an advocate, the 
answer will not be received. If he does not 
give in an answer, he is punished — punished 
as for a contempt of the judge in the first 
instance, and ultimately by the loss of his 
cause. If he were to give in an answer, it 
would not be received — not received, until, 
being tinkered by the advocate, it ceases pio 
tauto to be the answer of the client. Well 
then and properly may he be spoken of, since 
it is not he that ife permitted to speak. The 
judge, with a sword called the sword of jus- 
tice in his hand, forces him into the shark’s 
mouth. 
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To power, pretence is never wanting: and 
where power is irresistible, no pretence so 
shallow but it may serve. Left to himself, 
the non-lawyer, forsooth, might sti ay into the 
path of irrelevancy — he might write surplus- 
age. What is certain is, that the man of law 
writes sin plumage. A certain quantity of that 
commodity is sanctioned by piofessional cus- 
tom: the man of law finds himself under a 
happy impossibility of omitting it. A certain 
and constant inconvenience is thus produceil, 
on pretence of preventing a possible incon- 
venience of the same kind. Nor yet vvithout 
an attorney, is a man, here any more than 
elsewhere, admitted to defend himself. What 
is tliere in the attorney, that should hinder 
him from being rcsponsilile, and of him^'clf 
bufliciently responsible, for the non -inser- 
tion of umiccustomcd s i ir pin ''age Z lJut the 
attorney has not Ix'cn the brother in trade, 
and coirqianion of tin* judge: the advocate 
has. • 

If such tinkering be njscessary, or in any 
degree serviceable, to the interests of truth 
and justice', wliy not gi\e riL\i voco te^timyny 
the lienetit of it ? W’hy not, in a tiial at com- 
mon law, station an advocate between the 
jury and the witness, to receive Iiis testimony 
and improve it — to make it what it ought to 
be, and keep back wliat it is? 

One plain proof tlu're is that this ostensible 
ground is not the leal one. Take it all toge- 
ther — take the whole stock fuinislu'd by all 
the courts — the quantity of uiiinterrogalcd 
evidence delivered in tins mode, exci'cds by 
far the quantity of iriteri ogated. Even in 
the courts of e({uity tlu'inselves, the number 
of affidavits is not inferior to the number 
of answers: for, though Intel rogated written 
evidence is not admitted Imt on one side (the 
defendant’s side,) uiiinterrogated evidence is 
delivered, affidavits are delivered, in indefi- 
nite numbers, on botli sides. No advoc.ate’s 
name is ever signed to an affidavit. Why is it 
not? Is there anything in the want of inter- 
rogation to render surplusage impossible ? 

This nnjirovemeiit remains yi't to be made: 
for in this line there has never been any back- 
wardness to make improveincnts; nor, under 
the technical system, ever can be. 

In Anglican procedure, in thexourts <*allcd 
Common-law courts, wheie tro trial is by 
jury, the testimony is in general delivered 
in the form of a deposition vit'd voce and e.v 
interroijato : interroyato autem non solum jn- 
dicis, sed etianiy et pracipue partium. No olli- 
cial perpetually -remaining minute being in 
this case taken by any special scribe (for, as 
to the judge’s notes, the treatment given to 
them is the same which was given to the 
Sybil’s leaves ;) it is not known in wliat per- 
son it is, whether the first or the third, that 
in these recondite documents the defendant 
is made to speak ; in the first or the third, 
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according to the inspiration received by the 
modern Sybil in each particular instance. 

But in a number of instances much greater 
(I speak of individual instances,) in almost 
all instances in which the information thus 
collected is treated as if it were worth pre- 
serving, the testimony is delivered in the 
read\-written form: and in all those instan- 
ces, the only peisoii in which the deponent 
IS suffered to speak is the third. 

Take up an English trial (T speak of trial 
at common-law:) if the subject be interest- 
ing, the very evidence is amusing : it is in the 
form of ordinary conversation; it is in the 
dramatic form ; it is the drama of real life. 

Take up the history of an old French law- 
suit, the evidence is absolutely unreadable; 
it IS the same dull formulary in every case. 
Ot the witnT'ss you see nothing — you see 
nolhiiig hut tlu' lawyer : what you see plainly 
i<, that nothing could have really passed ex- 
actly as it is there represented to have passed ; 
what you cannot hop*e to see, is, how anything 
really passed. Accordingly, in the Causes 
Celchrcs, yon know nothing of the evidence: 
all that you see — all that you could bear to 
see, IS the aecouiit (faithful or unfaithful) 
given of it by the advocates, together with 
the observations which they ground on it. 

In a suit in equity, the evidence is collected 
and worded exactly as under the old French 
law. The evidence, of course, is equally un- 
instiuctive, uninteresting, unreadable. Ac- 
cordingly, you scarce ever meet with a pub- 
lication containing at huge the evidence taken 
in a com t of equity. 

In the English Uomano-ecclesiastical courts 
tlu* evidence is on the same footing. Here, 
indeed, histones of causes — publications an- 
swering to tiials at common law — are at least 
sufficiently abundant. Why ? Because the 
subject is aduitt'ry : and on this subject at 
least, the adage holds good. Ilistoria (juo(pie 
modo senji/a dclectat. 

§ 4. Second rule — Paragraphs short and 
?tii inhered. 

The other rule which has been already 
mentioned as es'-ential to the proper applica- 
tion of the epistolary mode of interrogation, 
is, that both discourses, that of the interro- 
gator and that of the respondent, be divided 
into numbered paragraphs: or, more parti- 
cularly, thus:, — 

1. Questions nricompoiinded, short, and 
numheied. 

2. Answers numbered in correspondence 
with the questions. 

3. Replies, if necessary (as in the case of 
exceptions for supposed insufficiency) num- 
bered in correspondence with the answers, 
and^hence with the questions. 

4 . Ulterior answers, if called for, numbered 
i* correspondence with the exceptions, and 
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thence with the original answers and the out nomenclature: without nomenclature, in- 
questions. deed (at least when intellectual objects are 

All these several arrangements, though in in question,) it can hardly be said to be per- 
thernselves distinct and distinguishable, re- formed. For to what use is division \vith- 
quire to be considered at the same time. out distinction ? And how can distinction be 
Of the answers (articles 2 and 4) original preserved without a name ? Divided one mo- 
and ulterior, consists the evidence. It is for incut, the parts of an idea unite again or are 
the sake of securing distinctness to this part dissipated the next : it is by nomenclature, 
of the conversation, that the principle of dis- and liy nomenclature only, that the division 
tinctness, the division and numeration, are is either rendered permanent for the benefit 
required to be given to the question®, and of the operating mind, or communicable to 
to the exceptions or other observations. any othci. 

Of these arrangements the object is to give In natural history, in botany, the objects 
the maximum of simplicity, and thence of themselves — the individual objects, are dis- 
facility, to the task of the intcirogator : that tinct enough, and, without the aid of names, 
the point of view under wbicli tlie testimony distinguishable, while piesent to the inaleiial 
is presented to him may be as clear and as eye : but it is by nomenclature, and nomen- 
distinct as possible: that in this mode the clature only, that the attribute of distinct- 
process of interrogation may be as clear as ness can be preserved to them any longer, — 
possible from that entanglement, to which that any one species (one might almost add 
(as we have seen) it is scarce in any degiee individual) can be so niucli as spoken of. Ac- 
exposed in the viva uocc mode. ccrdingly, an observation that has every now 

Of the above divisions and distinctions, and then been brought forward by those who 
what is the oliject and practical use? That, have felt themselves disposed to depreciate 
with as much certainty and as little troublw tha^ amusing study, is, that it consists of 
as possible, the inteirogator may discern little more than a sjstcm of nomenclature, 
whether, of the questions contained in the True : but what a fund of ingenuity, added 
instrument of interrogation, theic be any, and to what a fund of knovvledge, does it not 
if any, what, to which cither no response has require, in any branch of science, to bestow 
been given in return, or such a one as in any upon it a good system of nomenclatuie ? It 
(and what) respect is insulticicnt. is because the subject of legisslation is as yet 

Of the importance ot the quality of dis- in <o bai barons a state, that its nomericlature 
tinctness — of the proneness of bonafulcs to is so too. 

be let fall by mental imbecility into the op- Among the logicians, an ins|rument of uni- 
posite evil quality, without intending it — of versal empire in the regions of intelligence 
the natural eagerness with which jnala fides was supposed to have bc'en discovered by the 
avail itself of the opportunity of promoting invention of the syllogism. Yet, in truth, 
its purpose undetected — of the readiness what is the exploit achieved by it ? Tlie di- 
with which the inconvenience finds its le- vidingnnargumentintothreepiirtsormem- 
medy under the c/c < mod(‘ — ami of tlie hers, distinguished from each other by so 
unhappy facility atforded by the sciiptural many names, — names, in the invention of 
mode to mala Jidc.^ for swelling out the in- which (of two of them at least) not (juite so 
convenience, — enough lias alieady been said, much felicity lias lieen displaced, as in tho^e 
On the present occasion, what remains is, to for which we are indebted to the geir’.tc o^, 
show by what means the weakness incident Lavoisier and iamueiis. 
to bona Jidcs may receive the most eifectiial Characteristic names are names I..’ X^- 

support, and the artifice.s of be niO'^t species, and forever. Numbers are nan. 

efFectually oliviated and counteracted. and names adequate to the [uirpose, for the 

JJividc et impcra, is a maxim of no le®s use individual ; which, when they have [lerformed 
when applied to the operations of intellectual their transitory otlice, may sli(!e into obli\ion 
power, than to those of physical and jiolitical without daiia|p;e to ma.ikiiid : or even for the 
power. The fable of the old man and his individual, however pei manent, when, for the 
sons and the bundle of sticks, should on this purpose of human intercourse, no species rc 
occasion never be forgotten: ror vet (how quires to be moulded on it. Numeration, 
widely different soever the fields of the two therefore, is the sort of nomenclature most 
images) the emblem of the cuttle-fish — the advantageously applicable to the different 
fish which, to blind and confound its pur- parts ot which the ready- written testimony 
suers, deluges with a flood of ink the medium of a witness is composed : including the ques- 
in which it moves. The special pleader and tions, if it is by questions that the testimony 
the equity draughtsman might interplead at is called foi th. 

the Herald’s Oflice for tlie privilege of taking When the questions are thus distinguished 
for an armorial bearing thi.s original inam^i’ac- one from another, so may the answers bo ; — 
turcr of troubled waters. otherwise, not. Suppose twenty questions 

Division, however, is but of little use witli- duly distinct and miinbered : so many qnes- 
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tions, so many statements, or groups of state- 
ments, in form of answers. Each question 
having a name (viz. a number) which it may 
be called by, each answer has a name which 
it may be called by. The examinee, vieu ing 
each question separately, sees whether he 
has given a sufficient answer to it : so many 
questions to wliich he has thus given a sulb- 
cient answer, so much of his task is gone 
through : seeing this, as far as he has thus 
proceeded, he fears not to see his answeis 
excepted to tor insufficiency. The examiner, 
on his part, when the examination of tlie 
examinee comes to be transmitted to him, 
performs the same leview with great faeility. 
With eaeh question he con limits the answer 
given to tliat question. To judge wlietlier 
question I has received an answer, and tliat 
answer sufficient, he lias no more of the exa- 
mination to look for than the answer to ques- 
tion 1 ; and so in regaid to question 2, and 
every other article in the list of questions. • 

Leave the questions uiwinmbered, what is 
the consequence ^ On the occasion of eaeh 
question, the examiner lias the whole of #1110 
examination to look over and study, for the 
purpose of judging whether, iqion the whole, 
an answer sufficient with reference to that 
one question be to he found in it. The labour 
is thus twenty times as great as on the plan 
proposed , and the inlet to ineoi i cetness, nien- 
daeity, ineonipleteiies^;, delay, vexation, and 
expense, as above, twenty times .is wide. 

The more cignplex the iiitercliange ol com- 
inunication is between exantinerand examinee 
(as above,) the more involved will the mode 
of distinction by numbers be, asabove.* But 
the more involved it is, the more necessary : 
for, wit bout it, the more comjilex the above 
intereliange, the thicker the conlnsion. 

A iiuinerieal nomenclature of this sort is 
the only cheek that can be ap[)lied to the 
studied coidusion that will natuially he manu- 
factured hy /iV/c suitois, and, occasion- 
ally at lea^t, hy the law-agents ot Ixmil fide 
as well as utald Jide suitors. When the whole 
examination is one unbiokeii eliaos, and of 
tiie length that it is so apt to be, a tnal 't 
examinee makes ui endeavours to make liis 
escape, under favour of tlie confusion, and 
leaves (piestlons unanswered, or insuUieieiitly 
answered: an insuflicieiitly attentive or mall 
fde exaiuiiier, or Ins iiisulheiently attentive 
or mall fide agent, overlooks, or pretends 
to overlook, answers ; imputes or pretends to 
impute insufficiency to answers really suffi- 
cient; and takes exceptions accordingly. But 
as, ill the pioposed rule, the subject of atten- 
tion is in each case drawn to a point, censure 

^ Response 1, 2, or 3, to interrogatory 1, 2, 
or 3. Again, exception 1, 2, or 3 (exception, in 
English equity practice, means re-interrogation,) 
exception 1, 2, or 3, to response 1, 2, or 3, to in- 
terrogatory 1,2, or 3. 
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I may the moie readily attach upon insufficiency 
on the one hand, and groundless exception 
on the other ; and so, by the fear of censure 
and of hliaine, abuhc will be the more fre- 
quently prevented. 

In case of obscurity, for W'ant of employ- 
ing the i)rescril)ed means of distinctness, the 
culpable paity should be liable to the burthen 
of satisfaction: — Reason 1. To prevent niis- 
decision. 2. To prevent, or make satisfaction 
for, expense, vexation, and delay. 

Were it not for a piovision of this soit, the 
consequence might be, that, by confusion, 
produced through carelessness, or even by de- 
sign, considerable inconvenience in the above 
sliaj)es might fieipiciitly be pruiluced. A mala 
fide suitor, or an extraneous witness under 
the gind.nuv of a maid fide suitor, might, hy 
studied and peiseveiing confusion, delaj jus- 
tice, and lieap iqion the bead of tlie injured 
paity exiiense and vexation without end. 

Under the existmg teclini<‘al systems of 
procedure, the costs, mostly factitious, are so 
iiigh, that, when properly applied, tlun ope- 
rate in tins way wuth still greater foice ihaii 
could have been wished. But, if the factitious 
part were removed, the burthen of bi'aiing 
the remainder might frequently not be siiHi- 
eient to restrain a mall fide suitor from pur- 
posely producing those delays and vexations 
that might so easily be produced by those 
mean'*’. In ceitain cases, therefore, a suitor 
transgres'^ing in this way ought to he sub- 
jected to an nlteiior burthen in the shape of 
puni**hment. Otherwise he might h(‘ without 
a motive operating so as to restrain him from 
producing, to the injury of liimsell and others, 
the delay and vexation producible fioin this 
soul CO. Where there is no assignable indivi- 
dual by whom any injury can be said to have 
hoen sustained, as in the ease of a prosecution 
for an olfenco purely piildic, there is no parry 
to wdioin satisfaction can be rendered, unless 
in so f.ir as the nature of the olfenee may he 
to subject the public to a pecuniary loss. In 
siith ease (the ease not admitting of satisfac- 
tion) if no burthen could be imposed under the 
name of punishment, the party under tempt- 
ation might be frequently without a motive 
tending to restrain him irom the oflenee. 

It will geiicially be piopcr to subject a 
man, in siicli a ca'-e, to viva vuce examination. 
Reason: Because, as alieady observed, vwti 
voce examimUion is a sovereign remedy, and 
in some cases may be the only effectual re- 
medy, against all such confusion as (by design, 
or through imbecility) is likely to lake place 
in ready- wu’itteii statements framed by design- 
ing or illiterate persons. 

§ 5. Disre(/ard shovm to the second rule 

i in Enylisli laiv. 

I English law, it is to the practice of the 
courts called courts of equity, that \vc nui^t 
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look for the only exemplification of the scrip- 
tural mode of interrogation, as above de- 
scribed. 

In those courts, the business of interroga- 
tion is conducted upon two completely diffe- 
rent plans. 

1. In the initial instrument called the bill, 
— to a string of allegations not upon oath, 
nor expected to be true, succeeds a string of 
questions. The whole string constitutes one 
unbroken undivided chaos: not being broken 
down into paragraphs, it has, like a niathe- 
niatical point, or an English statute, no parts: 
it has nothing to which numbers can be a[)- 
plied. 

In spite of the cloud-compelling power of 
the draughtsman, a sort of natural principle 
of division will show itself. The force ot the 
common interrogative proposition, “ niy will 
is, that you declare so and so,’* being com- 
bined with different particles, as when, where, 
who, what, lioio long, and^so forth, — as often 
as one of these particles is changed for an- 
other, a fresh and distinguishable question is 
brought to view. In spite of all the powers 
of darkness, this eireuinstanee is sufrieicnt to 
diffuse over the interrogative part a glimmer- 
ing of light, such as cannot ever be discern- 
ible in the assertive part. 

In reply to this instrument called the bill, 
comes from the defendant’s side of the cause 
an instrument called the answxM*. 

The questions being squeezed together in 
one undivided mass, so of coarse are the re- 
sponses of which the answer is composed. 

The sort of person to whom, in the cha- 
racter of respondent, this mode of interro- 
gation is applied, is tlie defeiuLint, and the 
defendant only : not the plaintiff, he not being 
subject to interrogation in any mode: not any 
extraneous witnesses, they not being inter- 
rogated hut in a different mode, which will 
come next to be described. The interrogator 
is the plaintiff, or rather the plaintiffs advo- 
cate. For, lest the utterance of the fidselioods 
without which the judge would not give any 
effect to the bill, should experience any im- 
pediment from the probity of the unlearned 
client, be is neither called upon, nor permit- 
ted, to authenticate it by his signature. 

2. When an extraneous witness is the sort 
of person whose testimony is to be collected, 
he is interrogated indeed, but ujion a plan al- 
together different. It is in the diomaii mode 
that the respondent is now interrogated. 

This mode is a soit of mixed mode, par- 
taking in some respects of the nature of the 
scriptural, in others of that of the viini voce, 
mode. It has (as will be seen) the disad- 
vantages of both, without the advantages of 
either. 

A string of interrogatories is drawn byVhe 
party at whose instance the testimony of iiip 
respondent is called for: by the party — that 


is, not by the party (for by the party they are 
not signed,) but by the party’s advocate, by 
whom, if made use of, they must be signed: 
for it is only on condition of seeing a learned 
brother fee’d, that this indispensable part of 
a judge’s duty will be executed by the judge: 
by the judge, that is, not by the judge by 
whom the decision grounded on this evidence 
is to be pronounced, but by another judge 
ad hoc, wdio has nothing to do with it. 

The string of interrogatories thus drawn 
by an advocate, and an advocate who would 
t:d^c it as an affiont if it was proposed to him 
to have any personal communication with his 
ultimate client — ^with the .suitor — the only 
poison who, of his own knowledge, is capable 
of affording him any infoimation, — the string 
of interrogatories, thus framed, is put into tlie 
hands of the judge: understand the judge ad 
hoc — sort of person of two different and al- 
most opposite descriptions,'^ but which agree 
iir'this, that in neither case is he to bear any 
part in the decision of the cause, — that is, in 
applying to its only use the testimony he has 
collected. 

Thus far tlie interrogation is performed 
ex srripto: interrogatories are committed to 
writing. But, though the interrogatories are 
committed to writing, it is in the viva voce 
form that the responses are delivered : de- 
livered in the viva voce form, though there- 
uf)on the purport of them, or .something 
which is to pass for the purport of them, is 
noted down, and drawn up in the usual otfi- 
rial style. Intcrrog itories have been com- 
mitted to writing : but it is not in writing 
that these or any othi'i* questions are com- 
municated to the rc'-pondent. The only per- 
son to whom these wiitten interrogatories 
are communicated, is the judge : to him they 
serve for instructions : and on him, besides 
serving simply in the way of information, 
they exercise thus far a sort of binding force, 
that, ill so far as any of the questions con- 
tained in the instrument reiiuiins without an 
answer, the task given to him is not done. 

Though to him communicated all toge- 
ther, — by him to the respondent they will of 
couise be comniiiiiicated separately : so that 
the mendacity- serving instruction, which in 
some cases might be deduced from a simul- 
taneous view of the whole assemblage by a 
mendacious respondent, will not in this place 
be to be had. 

Nor, by the tenor of the interrogatories 
thus put into his hands for his instruction, is 
the judge ever understood to be so strictly 
bound, but that he is at liberty to propound 

* In London, and within twenty miles, the 
judge ad hoc is a clerk in an office called the 
Examiner’s Office ; beyond that distance, two 
persons called Commissioners, nominated one bv 
each party : or, in some instances, two on each 
side. See above, Chap. VII. 
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to the respondent any such other questions 
as may have been suggested by the respon- 
dent’s answers: which power the judge will 
of course employ, in a manner depending 
partly on his own individual turn of mind, 
partly on the relation v^hirh the interest 
arising out of his position bears to the inte- 
rests of truth and justice: if nominated by 
the parties, each commissioner using his in- 
dustry with more or less zeal for the benetit 
of that one of the parties by whom he has 
been employed; if otherwise selected, getting 
through the business as soon as it is in liis 
power to get through it, observing that to 
each question there be some sort of answer — 
whether true or not, being no concern ot his. 
Be this as it may, the mass of intei rogatoi ies 
is constantly broken down into articles, and 
those articles numbeied: and it is to an arti- 
cle thus distinguished and denominated, that 
the answer entered upon the minutes bears 
reference hy name : and it is always undft* 
the head of the interrogatory hy which it has 
been extracted, thatrthe res[)oiise is entered ; 
“to the fiist interrogatory this depoitent 
saith,” and so forth. 

The defendant comes sometimes to be in- 
terrogated upon the [)lan above desciibed as 
calculated for the station of the extraneous 
witness. For interrogated, vay re-interro- 
gated : for, in his own station, and in the 
mode calculated toi that station, he must 
always have been interrogated in the hist 
instance. • 

In the case of the defendant interrogated 
in that chaiacter — interrogated in and by the 
plaintiff’s bill, — if the answer fail of being sa- 
tisfactory, if in any part it be deemed incom- 
plete or indistinct, an instrument is giounded 
on it on the part of the plaintitf, under the 
name of excepfions. In this paper (as in the 
paper of interrogatories framed, as above, lor 
the interrogator of the extraneous witness, 
by the judge,) the mass is broken down into 
articles, and those articles are numbered. 

For the purpose of grounding ulteiior in- 
terrogations on the responses of which the 
defendant’s answer is composed — or when the 
answer, though complete and distinci, pre- 
sents itself as being in any respect incoi rect, 
— in the hope of exposing such its incorrect- 
ness, the plaintiff frequently, indeed most 
commonly, is advised to make amendments 
in his bill. These amendments, accoiding 
to the number of the words res[)ectively con- 
tained in them, are either inserted in the way 
of interlineation in the authentic exemplar 
of the bill, or subjoined in a separate mass. 
But, though subjoined in a separate mass, this 
supplemental mass, like the original mass, is 
one mass j the unity of the second not be- 
ing, any more than that of the first, violated 
by any such operation as that of breaking it 
down into articles. 
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In the choice thus made of the two modes 
of interrogation — in the application made of 
them respectively to the respective stations — 
in the refusal ot the principle of distinctness 
to the one case, in the allowance of it to the 
other, — theie is nothing more than natural. 

The more indistinct, as well as voluminous, 
the bill with its interrogatories, the more 
dilliciilt will it be for the learned gentleman 
by whom the answer with its responses must 
be diawn, to make sure of having given to 
each interiogatory its complete and distinct 
response, — and thereby to take away, if by 
miMcle he were so inclined, all occasion for 
exceptions. Thus it is that (here as else- 
wheic, under this as well as every other part 
of the sjstem) by and out oLbusiness, more 
biisine'-s is yiade. The more unintelligible 
the bill is, the more certain is the demand for 
woik tor the same learned hand, in the shape 
of ereepttuns. 

The shoemaker vulicn he makes a shoe, the 
tailor when he makes a coat, does not make 
a hole in his work for the sake of having it 
to mend. But, be^'ides that daws are not 
alwavs so cons[)icuous in ideal as in physical 
work, no shoemaker finds a judge disposed 
to suppoit him in the making ot bad shoes : 
cveiy advocate finds a judge determined to 
support him in making, in the way here de- 
scribed (not to mention so many other ways,) 
bad bills, and consequently bad answers. 

To the instrument composed of interro- 
gatoiies, this piinci[)le of distinctness is not 
refused. The reason — (I speak here of the 
historical and physical cause, not certainly of 
the justification) — the reason is no less sim- 
ple in this case than in the opposite one. By 
putting or leaving in a state of confusion a 
nias^ of intei rogatories, technically so called 
— of interrogatories that aie to serve for in- 
struction to the examining judge, nothing is 
to be got. By the learned drawer of the 
interrogatories, nothing ; by the examining 
judge, by whom those instructions are to be 
made use of, perhaps as little : but, be that 
as it may, it i*? no concern of the draughts- 
man — no sort of relation subsisting betw'cen 
him and the obscure clerk, or the unknown 
countryattorneysjto whom this indispensable 
part of the business of a judge (of every 
judge in whose eyes justice appears prefer- 
able to injustice) is turned over, as a matter 
of no importTlnce, to the judge by whom the 
decision is to be pronounced. 

On this head, as on others, the state of 
the practice (however in the first instance 
it may depend upon the subordinate lawyer, 
upon the office-clerk, the advocate, or the 
attorney) depends ultimately upon the su- 
peyitending and ruling lawyer — the lawyer 
who, on pretence of expounding, legislates — 
the judge. 

Originally, to all appearance, the judge to 
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whom it belonged to decide upon the testi- 
mony, was the person, the same person, by 
whom the questions (if any) that were pro- 
pounded to the deponent, were formed, and 
the answers to them received. But, in causes 
betsveen party and party, such as those here 
in question, — the judge of liiinself knowing 
nothing, and caring not much more, — an 
arrangement always useful, sometime^, neces- 
sary, was, that, in respect of the points to 
which the testimony of the deponent w'as to 
be obtained, infoimation should be furnislied 
by him whose purposes were to be sei ved by 
it. 

No man who is not paid for being per- 
plexed, and in proportion ns he is peiplexed, 
likes perplexity. Ever_y judge wlio does not 
make a preponderant profit by judging ill, 
derives a profit from judging well: that is, 
fiom being thought to judge well; for which 
the really judging well is the simplest uiul 
surest recipe. Even under the technical sys- 
tem, every judge, when he has no particular 
interest to the contrary, finds it his interest 
to judge well: for it is upon whatever re- 
putation may be to be got by judging wc^J, 
that he depends more or less for tlie patience 
with which the deluded public submits to 
the loid of factitious delay, vexation, and ex- 
pense, out of wdiicli, under that system, his 
profit, and even honour, is extracted. 

Having, in case of confusion, certain per- 
plexity to suffer from it in the first instance, 
together with a chance of disrepute in case 
of misdecision — nothing could in this state 
of things be more natural, than that so ob- 
vious a principle of distinctness should be laid 
hold of by the judge. When you lay before 
me a statement of the points which I am to 
examine, do not throw them altogether into 
a confused mass, but break them down into 
articles, distinguisliing the ai tides by num- 
bers. By this means, I shall see my way all 
along as I go; I shall see the progiess I have 
made, and, as fast as an article is answered 
to, I shall mark it off as answered, and go on 
to the next. 

But in the world of law, as in other world’s, 
when motion has once got into any track, vis 
incrticc keeps it in the same track : and thus 
— when, for the accommodation of the ruling 
judge, tins principle of facility had taken root 
— afterwards, when this principal part of a 
judge’s duty came to be turned over to an 
underling, the benefit of the accommodation 
fell, along with the duty, to the underling’s 
share. 

The principle of distinctness, the division, 
thus refused to the parts of a defendant’s 
answer, but applied to interrogatories, is 
also applied to exceptions : to the instrument 
composed of a list of the points in respedl of 
which the defendant’s answer is charged ' op 
the part of the plaintiff with being defective. 
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Why to these exceptions, as well as to these 
intei rogatories? For a like reason. The pa- 
per of exceptions being given in; if, by ad- 
vice of his profc'^'^ional adviser®, the defendant 
pietened the not giving in a further answer, 
the propriety of those exceptions was matter 
of argument before the judge. In this case, 
theiefore, as in the other, some sort and de- 
gree of distinctness — something better than 
utter chaos, was matter of personal accommq 
d.ition to the judge. The exceptions, there 
fore (as in 1 he fo. mer case the interrogatories,) 
weie to he, and were numbered. In the first 
exceplioii, iny loid, it is stated that, to the 
qiie-tioii to this etfeet, no sulficient answer 
has been given: if any such answer be to he 
found, tlie learned gentlemen on the other 
sidt* will jiroduce it. 

The demand on the part of the judge for the 
principle of distinctness ceasing, thear’coin. 
modation ceased along with it. If, instead 
c*'? arguing the exce[)tions, the detendant, 
ways under the sin^eis of his professional ad 
visers, submitted to mak'e further answer,— 
in ruch further answer no meuti«)n was mad* 
of any paitieular exceptions. It w'as for thg 
sake of the judge, that the piineiple of dis- 
tinctness was enqdoved: his profit was not 
(limini''hed, his I'ase was served by it. The 
judge being here out of the question, tlie use 
of the principle ceased. With reference to 
the professional lawyer, the defendant’s ad- 
vocate, it was useless: what was there for 
him to gain by hi caking this second answer 
into numbered parts corresponding to the 
exceptions which gave birth to it ? The first 
was not thus classified, to what use should 
the second ho In this case, as in the former, 
distinctness w ould, with reference to the only 
interests which had any claim to be consi- 
dered, be worse tliaii useless. Fi om the second 
answer, if kept in a state of as convenient 
confusion as the first, may come a demand 
for a second set of exceptions : to which se- 
cond set of exceptions a third answer would 
come to be made. 

CHAPTER XI. 

IlFLPS TO RECOLLI'CTION, HOW FAR COMPA- 
TIBLE WITH OB.STRUCTION.S TO INVENTION ? 

Correctness and completeness are, both of 
them, qualities, the union of which is neces- 
sary in every aggregate mass of evidence. Of 
a deficiency in respect of cither, deception 
and consequent misdecision may bo the result. 

If, on the part of the witness, the testimony 
be the product of the imagination, instead of 
tlie memory, — incorrectness is, in so far, the 
quality given to it. 

If, for want of such helps to which on the 
particular occasion it may happen to he ne- 
cessary, recollection fail to bring to view any 
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such real facts as with the^e helps might and ing obstacles in the way of iiieiidacious in- 
would luive been brought to view, — incom- vention. For, wherever things are so cir- 
I>letenesS in the mass ot the evidence is the tnnnst.inced tliat the olferiiig of any effectual 
K^sult. obstiuction to niendacioiH invention is either 

Ihit, ])y tlie same suggestions by whicli, in (it it'^elt impo!'Sil)Ie, or not pos'^ible by any 
case ot veiiU'iry, memory alone wou]<l be as- meaiw th.it will not, in an ecjual or superior 
bi.-ted and fertilized, it may also happen, and degiee, have the effect of depiivmg recollcc- 
i.sbut tooapt tohajipen, that (which, tion of the helps necesvaiy to the complete- 

where testimony is in question, is bynonymous ness and correctness of the testinionv, -then 

with memlaeily) shall aKo be set to woik, one of the two pursuits, viz. obstruction of 
and rendered jiroductivo. To administer as- invention, ought cleaily to be abandoned, 
sibtaiice to rceolleetion, to veracity — to ad- Antecedently to the delivery of the inter- 
minister, not asMstanee, but obstruction, to rogatories to the proposed deponent — or at 
invention, to mend.icity, — in these we see le<ist (when the proposed deponent is made 
two opposite, and, to a lirbt view, 11 reconcil- a defendant in the cause, and the can>e is 
able, pursuits, llow then to i eeoneile tliem ? such as to warrant liii^ commitment to pro- 
of, at any rate, to do what is possible to be visional safe custody) — - antecedently to the 
done towaids it? In this question may be moment ot I^is ariestafion, — all tlie powers 
seen a problem, the solution ot wlndi is no of government are insuffieient to keep from 
less conspicuous for its difliculty than tor its him whatsoever time for mendacious iiiveii- 
inipo<*taiicc. tion he may have' thought pioper to employ. 

Tlie fiist point to be <*oubidered is, thf In tlie case of the /h/c suitor, whether 

natural opiiositioii between the two ends. In plaintiff or defendant, from tlie moment of 
the instance of any* aii.ingement by which liis delinquency, or rather fioin the moment 
recollection is assistml, how natural, it *101 of his beginning to form the plan of delin- 
necessaiy and unavoHhible, it is, that men- qiieiicy — in the c<ise of the //m/d /h/e and men- 
dacious invention should leceive assistaneo (laeious witness, from the moment in which 
likewise? In tlie instance ot aiiy arrange- helms reason to expect that his testimony 
meiit by which mendacious invention is oh- will be called for — his thoughts will with 
striicted, how natural, if not necessary, it is, more or less assiduity he enqiloyed in the task 
that recollection should be subjected to in- ot mendacious invention, 
terruption likewise ? On this occ.ision, among the tasks given 

From tlie observation of these several re- to Ins imagination will be the representing 
lations, resultf^ the follovviiig piaetical infe- to him such adverse questions, as, when the 
rence : — lime comes for the delivery ot his testimony 

To put a negative iqioii the use of an ar- (willing or unwilling,) maybe expected to be 
raiigement de.-'igiied for tlie assistance ot ho- propounded to him on the part of his adver- 
nest recollection, it is not sufficient to say, sary or advcrsaiies: and it is only in far 
Nay — for so it may happen, that menda- as his imagination has tailed of executing the 
cious invention shall moreover be served by task to perfection, that it will be possible for 
it.” So again — him to bo taken unprepared — that it will be 

To put a negative upon the use of an ar- possible for his answer to have been uiipre- 
rangement designed for the obstruction of meditated. 

mendacious invention, it is no( sullicient to The only interval, therefore, in which ob- 
say, “ Nay — for so it may happen, that honest struction to mendacious invention, acting 
recollection shall moreover be obstructed by independently of all assistance by suggestion 
it.” from without, can tind room to place itself. 

In each case, the question will be, on wdiat is (on the occasion of the examination of the 
side is the preponderant probability in regard supposed delinquent) the interval betw'een 
to deception : be the iiieusure a measure of each interrogatory and the response returned 
assistance or a mea'sure of obstruction, is it to it. Of the obstruction capable of being 
by the adoption or the rejection of it that dc- thus applied, the intlueiice will, however, be 
ception is most in danger of being produced ? seen to be f.ir from inconsiderable. 

For (except with relation to that effect), Howsoever the general tendency and scope 
whether recollection be or be not obstructed, of the system of interrogation may be aiiti- 
whether invention be or be not employed, is, cipated, — it will seldom happen, especially 
with relation to the individual cause in hand, if the function of interrogation be lodged in 
a matter of indifference. I say, with relation able hands, that the separate particular im- 
to the individual cause in hand ; for, to the port of each interrogatory taken separately 
general interests of morality, whether men- can be exactly divined. So far, then, as in any 
dacious invention be or be not [iractised, can instance the purport of this or that interro- 
never be a matter of indifference. gat€ry fails of having been foreseen, and a 

The next point to be considered is, how Ml^ionse provided for it — a response which 
far the nature of things admits of the throw- tnoiigli mendacious shall not be discovered 
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to be so, — the length of time which inven- 
tion has for the performance of its task, has 
for its limit the length of the interval above 
described. 

In the case where the process of interro- 
gation is performed in the epistolary mode, 
the length of this interval may, to the purpose 
in question, be considered as being without 
limit. Under the oral (or say colloquial) 
mode, its limits are extremely narrow : and 
hence, to any such purposes as that in ques- 
tion, the prodigious advantage of the collo- 
quial over the epistolary mode.^ 


• Between the use of writing, and the exist- 
ence of an interval of4ime applicable alike to 
the purpose of veracious recollection and men- 
dacious invention, the connexion customary, 
and altogether natural, but not strictly necessary. 

What is altogether natural, exclusively usual, 
and in general reasonable, is, tliat, as between 
written and unwritten, in whichsoever of the two 
forms the interrogations art presented, in the same 
should the depositions in answer be presented. 
But in the nature of things there is nothing to 
hinder this more obvious arrangement from be- 
ing deviated from in either of two ways ; — 

1. Tlie interrogations may have been presented 
to the deponent in the ready-written form ; and, 
immediately upon his receiving them, answers 
from him, to he delivered viva voce^ may be in- 
sisted upon, just as if the interrogations had also 
been delivered viva vtoce, 

2, The interrogations themselves may have 
been delivered to the deponent in the viva voce 
form ; and notwithstanding their having been so 
delivered, answers from him to be delivered. in 
the ready-written form may be insisted upon, — 
to be delivered upon the s])Ot, just as, in return 
to questions put viva voce^ answers, if delivered 
viva voce, would naturally he delivered on the 
spot. 

An example may he found in the following 
extract from the Mhnoires de Bezenval, tom, 
iii. p. 125. hvo. Paris, lh05 ; — 

“ Lejourde I’Ascension de I’annee 17d5, toute 
la cour remplissant le cabinet du roi, Ic cardi- 
nal de Rohan, en rochet, et en camail, atteiidait 
sa majesty qui alloit passer pour la messe, ou sa 
charge de grand aumonier I’appeloit. Lc roi 
le lit demander dans son cabinet interieur, oii il 
fut un peu e'tonne' de trouver la reine en tiers. 
Le roi lui demanda ce que cVhoit qu’un collier 
qu’il devoit avoir procure a la reine ? ^ Ah, 

sire,'* s’ecria le cardinal, vois tro]) tnrd que 
fai etc trompt r — *■ Main) lui dit la reine, * si 
vous avez cru si Ic^ci emeut, vous ?i*auriez 
pas du vous miprendre d man eenture, aue 
surement vous connoissez.^ Sans lui rtjponure, 
le cardinal, s’adressant au roi, protesta de son 
innocence. ‘ M. le cardinal,’ reprit le roi, ‘ il 
est tres-simple que vous soyez un peu troubl<5 de 
cette explication; remettez-vous ; et pour vous 
en donner le moyen, et que la presence de la 
reine ni la mienne ne nuisent pas au calme qui 
vous est necessaire, passez dans la piece a c6t(5; 
vous y serez seul, vous y trouverez du papier, 
une plume et del’encre; dcrivez-y votre dispo- 
sition, que vous me remettrez ensuite; prenez 
tout le temps qui voua sera ndeessaire.’ I^e car- 
dinal obeit,resta a peu presun demi -quart d’heurl!, 
rentra, et remit un papier au roi,” In 
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When the form is that of oral conversa- 
tion, the time allowed for recollection is na- 
turally and usually extremely short : to speak 
at hazard, seldom so long as a minute. 

Nor yet is it necessary that the faculty of 
veracious and honest recollection should in 
any degree reeei ve obstruction from the promp- 
titude thus exacted in the first instance. A 
veracious deponent, on those occasions, has 
nothing to fear — sees no cause for fear : what- 
ever facts his recollection presents to him, 
he utters without hesitation : all true facts 
being consistent with each other, he fears but 
little the being contradicted, at least with 
effect, ]>y others — he fears not at all the be- 
ing contradicted by himself. If, for the pur- 
pose of searching in the stoie-rooin of his 
memory, a certain interval of time he un- 
avoidably employed by him, — having nothing 
blit real facts to search for, having no other 
receptacle than memory to search into for 
inem, he fears not the result : it is in the 
honest and unhazardous task of recollection 
that he employs himself,' not in the dishonest 
ami peiilous task of invention. In the course 
of his exertions to hunt out the truth, should 
it happen to him to have taken up and brought 
to view error in its place, and thereupon to 
have discovered his mistake, — still the con- 
tradiction, which he perceives himself thus 
to have given to himself, will not be pro- 
ductive of confusion : no sinister views be- 
ing harboured by him, no sinister views are 
disappointed by what lias hr.ppened ; there 
being nothing dishonest to conceal, nothing 
dishonest has been betrayed by it. A misre- 
collection on his part has indeed been brought 
to light ; but in this, what cause is there for 
shame or apprehension? The failure is neither 
more nor less than that sort of failure, of which 
every man of the purest probity has, in liis 
own instance, the continually repeated con- 
sciousness — which is continually happening 
to a man in cases where his dearest interest, 
bis most decided wishes, call upon him, were 
it possible, to avoid it. 

Between recollection previous, and recol- 
lection subsequent (both having respect to the 
time, and consequently to the process, of in- 
terrogation,) the distinction lias already been 
brought to view, f 

In this latter case it is, however, manifest that 
the degree of mipremeditatedness cannot be so 
great, the security against mendacious invention 
so perfect, as in the former, in which the answers 
are delivered in the viva voce form: since writing 
in a form that shall be readily and generally le- 
gible, necessarily takes up a considerably greater 
length of time than a discourse of the same tenor 
delivered viva voce; and, under the cloak of the 
real necessity, it would he easy for mendacious 
fraud to possess itself of a considerably greater 
length of time, without exposing itself to cen- 
sure, or any decidedly prejudicial inference. 

i* Book II. Securities; Chap. IV. Internal 
Securities, 
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If adequate time for subsequent recollec- 
tion be but allowed, supposing the nature of 
the case to call for it (understand always of 
the individual case in hand,) the time allowed 
for previous recollection can scarcely be too 
short. Why ? Because, in case of mendacity, 
the shortness of the interval applicable to the 
purpose of invention is a capital security, and, 
in tbe first instance at least, the only one. 

But what (it may be said) — what if the 
answer be (and a more natural answer there 
cannot be, whether on the part of a bond fide 
or on the part of a maid fide witness,) I do 
not as yet remember — unless time be given 
me for recollection, I cannot speak to the pur- 
pose ? Certainly : nothing more natural, nor 
more frequent : but, in case of mendacity, in 
case of an actual recollection at the time, 
and this answer given — an answer by which 
the act of recollection is denied, — the pur- 
pose of the question is in some degree ^il- 
fillcd : the evidence, presumptive at least, of 
mendacity, is obtfvined, or a way opcncil for 
the obtainment of it, just as in the cas^ of a 
decided answer denying the fact spoken of. 

You say you have forgotten what happened? 
How can that be, the transaction being of a 
nature so unlikely to b« forgotten ? For there 
are incidents, incidents in abundance, such as 
(supposing a man to have been a percipient 
witness of them, and the intervening length 
of time not extending beyond a certain length, 
according to the nature of the case) it is mo- 
rally impossiUle that « man should fail of re- 
collecting : such, at any rate, that, if oblivion 
in relation to them be possible, mendacity will 
always be much more probable. Nor is the 
comparative estimate any other than what a 
man, to whose lot It falls to weigh evidence 
against evidence, finds himself continually 
called upon to make. 

You say you have forgotten what happened. 
How can that be, on this occasion, — you 
having, on other occasions not very remote, 
given an account of it to other persons ? How 
can that be, considering the account that has 
been given of it by others, whose opportuni- 
ties of observation were not better than your 
owr. ? How can that be, considering what you 
yourself have already been stating relative to 
that same transaction, since you have been 
called upon to speak to it ? 

It is with non-recollection, the alleged non- 
recollection of the moment, as with evasion, 
indistinct responsion, and silence. If none of 
these courses of action were capable of afford- 
ing any indication, mendacity would be im- 
pregnable — interrogation a vain resource. 

Observe, that, though the interval of time 
allowed for recollection subsequently to tbe 
putting of the question be thus short, perhaps 
not a minute, perhaps not half a minute, — 
the time previously applicable to tbe purpose 
>f recollection Is not thus short Was the 
VOL. VI. 


fact, upon the face of it, of a nature to be 
likely to become the subject of deposition in 
a court of justice ? a fact exhibiting itself as 
evidentiary of a crime, of an atrocious injury 
to person, to property, to reputation ? The 
time applicable, and which naturally would be 
applied, to the purpose of recollection, dates 
from the very moment at which the fact pre** 
sented itself to the deponent’s cognizance* 
Was the fact, upon the face of it, ever so in- 
different, — the time applicable to the purpose 
of recctlection would take its commencement, 
at any rate, from the moment at which infor- 
mation was given to him (with or without 
’ the forms of law) that his deposition in re- 
lation to that fact would be called for to a 
judicial purpose. 

Mendacious invention, then, having been 
either prevented, or encompasse<l with dan- 
gers, by the vivd voce questions followed im- 
mediately by the vivd voce answers, — should 
any time be nec(fed by honest recollection, 
either for searching out what could not be 
searched out at so short a warning, or for recti- 
fying any misrecollections fallen into through 
the shortness of the warning ; then conies the 
occasion for the judge, under the guardian- 
ship of his probity (consideration being had of 
the nature of the case, and the colour and 
complexion of the language, countenance, and 
deportment of the witness,) to exercise hi* 
discretion (of his own motion, or at the in- 
stance of the witness himself or either of the 
parties) in the allowance or refusal of a further 
length of time to be employed in the forming 
of ready- written interrogatories on the one 
part, followed by ready-written answers on 
the other : the minutes of the vivd voce de- 
position, with the minutes of the interroga- 
tories by which they were extracted, serving 
as a standard of reference and comparison: 
the interrogator, at any rate, being furnished 
with the document ; tJic deponent furnished 
or not furnished with that source of instruc- 
tion, according to the complexion of his pre- 
ceding testiniony, at the discretion of the 
judge. ^ ^ 

Meantime, vivd voce interrogation js (as 
hath already been seen) the only remedy, from 
the application of which, mendacious inven- 
tion (the mischief to which the interval ne- 
ces.sary for interrogation and deposition in 
tbe way of jready- written correspondence af-' 
for<ls such opportunities) can receive adequate 
check. For obtaining in full perfection the 
testimony of a bond fide deponent, the mode 
that allows full time for recollection is not 
only a sufficient, but by far the best adapted, 
mode. But, for protecting justice against the 
artifices of determined mendacity, the mode 
th/t allows the least possible time to the pre- 
jneditation necessfiry to that criminal purpose, 
18 the only mode adequately adapted to tlie 
purpose. 
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Wien, in order to allow the necessary time 
for recollection, and perhaps for research and 
methodization, depositions in the form of 
ready-written answers have been allowed to 
succeed on the one part to ready-written in- 
terrogations on the other,— ^the faculty of ex- 
amining the deponent de novo, in the way of 
vivd voce interrogation, must still be reserved 
to the discretion of the judge. As the rai- 
nutea taken of the vivd uocc examination served 
as a standard of reference and comparison to 
the ejtamination in the way of ready- written 
correspondence, so will the deposition ob- 
tained in this latter form serve as a standard 
of reference and comparison for the second 
vivd voce interrogation of the same deponent. 

So much for invention. Next, as to men- 
dacity-serving suggestion. 

For depriving a man of the faculty of re- 
ceiving suggestions from without — sugges- 
tions to all purposes, and consetiuently to the 
purpose of assistance to mendacious invention 
the nature of things offers but one expe- 
dient : and that is, close confinement. 

But, of close confinement, rnisdecision to 
the prejudice of the individual so confined, if 
in the character of defendant, is, unless ob- 
viated by due conditions, a contingent result; 
vexation, and that in an intense degree, a 
certain accompaniment. 

For the purpose of receiving advice, as well 
as collecting evidence, unlimited communi- 
cation with the world without doors will in 
general be necessary : therefore, co-existently 
with justice, close confinement can never be 
continued to the time of the trial or other 
definitive hearing. 

But (setting aside those factitious suspen- 
sions of judicial procedure, so conducive to 
the ends of judicature, so adverse to the ends 
of justice,) — in the instance of a defendant 
whose case was deemed to warrant eventual 
confinement for the purpose of forthcoming- 
ness — between the moment of arrestation 
and the moment of the commencement of the 
process of his interrogation, no other interval 
would (unless by accident) be necessary, than 
what was employed in the journey to the seat 
of the judicatory. In the event of any such 
accident, or supposing the process of interro- 
gation too long to be completed at one sitting, 
the judge might be, and ought to be, fur- 
nished with power for subjecting the defen- 
dant to close confinement, in su(hi manner as 
to exclude him completely from the faculty 
of receiving, from without, any communica- 
tions, but what w'ere seen and allowed of by 
the judge. 

The testimony of the individual being thus 
collected, under circumstances by which raen- 
daelous invention stands precluded from.'ill 
assis^nce from without, and has undergone 
all thelobstructions which the nature of thinksc 
allows to be opposed to it, — then is the time 


for the doors of the place of confinement to 
be thrown open to all communication from 
without : and not only must this communi* 
cation be allowed of, for the purpose of just 
defence in case of innocence, but moreover 
the allowance of it is attended vyith less ad- 
vantage to delinquency than might at first 
view be supposed. The statements made 
under these circumstances by the delinquent 
(for let delinquency be supposed for the pur- 
pose of the argument) being consigned to 
writing, it will rarely happen, that, for the 
purpose of mendacious invention, any subse- 
quent information can be of use. 

On receipt of the information, the delin- 
quent, pretending that in this or that point 
his statement had by misrecollection been 
rendered erroneous, or by non - recollection 
incomplete, demands another hearing for the 
purpose of amending the pretended defect. 
With a demand to this effect, compliance can 
scarcely ever, consistently with justice, be 
refused. But, in thC original testimony, the 
judge possesses a standard of comparison, 
with which every subsequent testimony fiom 
the same source will have to be confronted 
and compared : and, supposing a variance and 
inconsistency, it will rest with the judge to 
satisfy himself which of the two presents the 
image of truth in the strongest characters, 
and whether it be to honest recollection, or 
to mendacity-serviiigsuggestionfrom without, 
that the change is to be ascribed. 

Thus much for the case of a defendant, 
considered in the character of a source of tes- 
timonial evidence. The case of an extraneous 
witness stands, in relation to these points, 
on grounds in a considerable degree different. 
Suppose him (whether on the particular oc- 
casion in question an accomplice or not) an 
habitual confederate or intimate of the de- 
fendant, and, as such, ready to deliver what- 
soever testimony (true or false) promises to 
be of use to him. By the close confinement 
of the defendant, the witness stands as effec- 
tually precluded (so far as the defendant alone 
is concerned) from the faculty of receiving, 
as from that of cominunicating; mendacity- 
serving suggestions. But, supposing menda- 
ciously-disposed witnesses of this description 
more than one, — to their case, be they ever 
so numerous, the effect of the obstruction 
does not extend. 

Here, then, suppose the collateral ends of 
justice not attended to, or suppose the case 
such, that the mischief, consisting of the vex- 
ation necessary to be inflicted on the extra- 
neous witness in question, is outweighed by 
the benefit attached to the additional secu- 
rity obtained for the fulfilment of the direct 
and positive end of justice; here the same 
reason which has been seen urging the appli- 
cation of the security afforded by close con- 
finement to the case of the defendant, will 
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be seen applying, and with equal force, to the 
case of the extraneous witness. 

The extraneous witness being, by the sup- 
position, not a partaker in the supposed course 
of delinquency — being by the supposition 
not guilty, — should not (it may be said) be 
treated as if he were guilty. True : on the 
score of punishment, unquestionably he ought 
not. But on this score, neither ought the 
defendant himself, in tliis incipient stage of 
the cause. If it be fit that the dcfemhint 
should be thus treated, it is because proba- 
bility appears of his being found guilty : if 
it be fit that the extraneous witness be thus 
treated, it is because a probability appears 
that his being thus treated is necessary to the 
removing of the obstacles that might other- 
wise be opposed, by mendacious testimony, 
to the conviction of the guilty defendant.* 

What is manifest is, that the price thus 
considered as capable of being paid for ar# 
additional security against.tlie liberation of a 
guilty defendant by .mendacious testimony, 
is not a small one. Whether there be aqy, 
and (if any) what, cases, in which a practice 
of this kind ought to be considered as likely 
to bfe upon the whole an advantageous one, 
are questions that belong not to this place. 

Whatsoever be the species of delinquency, 
of the vexation in question the magnitude 
will be the same. The proportion between 
the two mischiefs, between the two bene- 
ifits, or between the Ixencfit on one hand and 
the price paid i9t it in the shaiie of mischief ; 
(viz. vexation) on the other hand, will depend 
in every case upon the magnitude, that is, , 
upon the mischievousness of the offence. 

Against undue suggestions from bystanders 
while the witness is under examination, or 
waiting for it, such remedies as the nature of 
the case admits of, are on the one hand not 
very difficult to discover, nor on tlie other 
very efficient. They are of a purely physical 
nature, and consist of the temporary exclu- 
sion of the individual from whom any such 
undue suggestion may be apprehended. 

Objects capable of l^iiig brought to view 

• Cases every now and theTi%ccur, in which a 
rosecutor, or an extraneous witness, even where 
e is not suspected of being implicated in the 
offence of which the defendant is accused, is sent 
to prison by the justice to ensure hi* forthcoming- 
ness at the trial, or to prevent his being tampered 

with ; for instance, when the prisoner happens 

CO be a man of rank and fortune, and the pro- 
secutor or witness a child in a state of poverty. 
The necessity, however, for this extreme measure 
of .precaution, would not have place were the 
system proposed by the author, in the instance of 
a defendant, adopted in that of an extraneous 
Witness, inasmuch as the judicatory in which the 
evidence was elicited would at once decide upon 
the esse unless* as he observes (p. 450) by acci- 
deiH,' or supposing the evidence too long to be 
eUdted at one hearing, it became necessary to 
a^iourn the case.-^^^ 


by such suggestion may be referred to the 
class of means or that of motives : means of 
mendacity, — information true or false: mo- 
tives to mendacity, — by addresses made to 
the hopes of the witness, or to his fears. 

The use of such exclusion, for the purpose 
of guiding the mind of the witness from the 
action of seductive motives, or (to use the 
common language) from undue influence, may 
be exemplified by the case of a non-adult wit- 
ness, — a parent, or other person under whose 
direction he has been accustomed to act, be- 
ing in the number of the bystanders. Of undue 
partiality on the part of the superior, menda- 
city on the part of the inferior will naturally 
enough in tliese circumstances be the appre- 
hended conscauence. To the mischief appre- 
hended from this source, the temporaryremoval 
of the superior will in this case be an obvious, 
and in general an unobjectionabie, remedy- 

other relations dependency will natu- 
rally present themselves as affording a ground 
for the more extended application of tlie same 
remedy. 

The wife being about to depose, the hus- 
band may in like manner be required to 
withdraw: the apprentice, — the master of 
such apprentice. The principle thus stated, 
the discussion of the particular applications 
of which it may be susceptible, will scarcely 
afford payment in the shape of utility for tha 
place it would fill up. A discretionary power 
in the hands of the judge presents itself as 
preferable, in every such instance, to an un- 
bending rule. 

CHAPTER XIL 

or RE-EXAMINATION, REPETITION, Oil 
RECOLEMENT. 

§ 1 . He -examination, with faculty of amend*- 
ment, how and in what oases proper. 
Under the head of repetition, in French re*- 
colement, we have to speak of an operation, 
the nature and tiie use of which will be apt 
to appear strange to an English eye. In Eng- 
land, no such thing was ever heard of : whence 
can come the demand for it anywhere else ? 
Arc witnesses a different set of people, tes- 
timony a different sort of thing, elsewhere, 
from what they are in England ? 

Repetition, diowever, is no less familiar 
on the north side of the Tweed, than it is 
strange on the south side. It is a term bor 
rowed by Scotch from Roman law. Recole- 
raent is exactly the same thing in French law, 
French recolement, though in point of signi- 
fication in an irregular sort of way, is a con- 
jugate of Rom^ and English recoUection. A 
depo/ent or his testimony is in Scotch said 
to .he repeated^ in French recoled (recole or 
recMX when, after having been intenx^ted 
at one time, he is at another dme brought 
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again to the judgment-scat, for the purpose 
of its being put to him whether to abide 
by his antecedently-delivered testimony, or 
amend it. 

Not that, under any system of law, oppor- 
tunities of this sort can be altogether want- 
ing. Under English law, if in some sorts of 
causes they are altogether wanting, in other 
sorts of causes (and those grounded on the 
same facts) they present themselves in abun- 
dance. But, in English law, they present 
themselves without design — without any 
thought on the part of the legislator or the 
judge. Under Roman law, the faculty in 
question is the subject of anxious care and 
inflexible regulation : care, that is to say, as 
applied to a ceUain sort of causes, and as 
complete neglect in all the othl;rs. Problem 
for an academical prize: — Which of the two 
sets of jurists, the Roman and the English, 
has on this occasion shown itself blindest to 
the ends of justice? 

In one quarter or another, three distinguish- 
able objects appear to have been aimed at in 
the institution of this process: — 1. Providing 
for the correctness and completeness of the 
testimony taken by itself, all seductive in- 
fluence out of the question ; 2. Preserving the 
purity of it from being violated by seductive 
influence, whether terrific or alluring, on the 
part of the judge ; 3. Guarding against incor- 
rectness and incompleteness, from this or any 
other cause, such minutes as may happen to 
have been taken of it. 

Of these three objects, the first is the only 
one that appears to have met with any consi- 
derable regard under the original and gene- 
rally prevalent system of Roman procedure. 

In regard to the two other objects, tlie only 
system in which any indications cun be found 
of their being looked to on this occasion, is 
the ecclesiastical branch of Anglo-Roman law. 
The deponent, after having been examined in 
the first instance by one sort of judge atone 
time and place, is, for the purpose of a sort 
of repetition (though in vei\v general terms) 
brought before another sort of judge, a judge 
of .superior dignity, at another time and place. 
The object of this change is made no secret 
of. It is to give the deponent, in case of niis- 
behavioiu* to his prejudice on the part of the 
judge below, protection and redress at the 
tribunal of his superior. ♦. 

No such ad vantage could have been looked 
to by the framers of the French ordinance. In 
France, at any rate, if the judge before whom 
the re-examination were taken were a dif- 
ferent person from him by whom the original 
examination had been taken, he would have 
been a judge from the same bench — a judge 
uif .€o-or4inate rank, not superordinate. \But, 
if auy sdeh change took place, it could only 
he % .accident: for in the ordinance it, is 
aBsumed, ^ at least presumed, that, on the 
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occasion of the several successive operations, 
the learned operator is the same, * 

To the prosecution of these two collateral 
objects, a change in the person of the judge 
is an arrangement, the necessity of which 
seems obvious and indisputable. On the part 
of one and the same judge, seduction, if ef- 
fected on the first occasion, would be perse- 
veied in on the second: if, by the tenor of 
the minutes, the testimony actually delivered 
had been misrepresented at the one time, the 
misrepresentation would hardly be corrected 
at any other. 

On any such second occasion, the power of 
the check would of course be rendered rnore 
impressive by superordinate power on the part 
of the judge : but (though superiority were 
out of the question) the check afforded by 
the intervention of another person, though it 
were only in the character of a witness, much 
Cnore if in character of a co-ordinate magis- 
trate, could not bqt be in a very considerable 
degree impressive. 

^An objection is, — the information gained 
by the first judge, including the whole body 
of circumstantial evidence afforded by the de- 
poftment of the respondent, would be lost to 
the second judge. The objection is good in 
itself ; hut, by the legislators in question, not 
receivable. For under their system, be the 
number of judges by v»'hom the evidence is 
decided on ever so great (and, were it not 
for the expense, the notion there is, or at least 
was, that there could iievec 15e too many,) no 
moic than one of them is ever to set eyes on 
the evidence, or any species or part of it. 

Henceforward, then, in speaking of this se- 
curity, let us consider it in its application to 
the first object only ; viz. the making better 
provision for the correctness and completeness 
of the testimony, by affording opportunity for' 
the delivery of amendments on the ground of 
their having presented themselves since the 
time when the original mass to which they 
are applied was delivered. 

On the principle of utility, the course which 
presented itself as proper to be taken in re- 
lation to this pomt, has been already brought 
to view : in the nrst instance — (to prevent, 
in case of mala JideSy mendacity-serving recol- 
lection, and at any rate to save unnecessary 
delay, vexation, and expense) — interroga- 
tion on all sides vivd voccy if practicable : then 
(if by the judge deemed necessary for the as- 
sistance of recollection, and not otherwise,) 

• Predicated of the recolements only ; implied 
probably of the confrontations. In regard to the 
recolement, in the first draught the identity was 
pointedly insisted upon : que le meme soii 
coinmls pour faire le recolement.** (Art. 4.) In 
conclusion (he point was taken off — “ que le re- 
colement ae fasse par devant lui,” — probably in 
-contemplation of casual impediments, — 

Verbal des Conferences, p. edit. Loaviain, 

1700 . 
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interrogation on all sides ex sa ipto : then 
again, interrogation viva voce ad explicandum^ 
if deemed by him necessary for explanation 
of the scriptural testimony so obtained in the 
second instance, and its reconciliation with 
the original or first extracted mass of viva voce 
testimony, according to the minutes taken of 
it : the third again, if deemed by the judge 
necessary for the clearing up any doubts or 
differences remaining, according to his con- 
ception, upon the face of the two first, — and 
not otherwise : in each succeeding instance, 
the opportunity afforded, in case of special 
and adequate reason, but in no instance, of 
course. 

By what description of persons, on each such 
occasion, it seemed proper that the process of 
interrogation should be performed, has also 
been brouglit to view : a system of all-coin- 
prehensivc interrogation having on that occa- 
sion been proposed, as alike adapted to all 
sorts of causes : to all parties having a dis^ 
tinct and opposite interest, the faculty to be 
considered as belonging de jure : as likewise 
to the judge : and to extraneous witnesi^es, 
not without special allowance from the Judge, 
for special cause, in a case of difficulty. 

If, with or without such supplemental and 
extraordinary (though regular and established) 
examinations, a suggestion should be presented 
from any of those quarters, urging on special 
ground the propriety of receiving from any 
such deponent an alleged' amendment to his 
already delivere,^ testimony, — better the door 
should (at any time before judgment, or even 
before execution) be opened, though out of 
time, than that incorrect or incomplete evi- 
dence should prevail, and misdecision and ul- 
timate injustice be the consequence. 

On these conditions, and these conditions 
only, does any operation analogous to the re- 
petition or recolernent of Roman law present 
itself as conducive to the ends of justice. 

On the contrary, if no such special demand 
for re-interrogation should present itself, to 
w'hat end have recourse to any such process ? 
the delay, vexation, and expense attached to 
it, would be so much inconvenience in waste. 

In any sort of cause, so to order matters as 
that the performance of the operation shall 
be matter of necessity, is entailing upon the 
public a certain and constant inconvenience, 
for the sake of a casual advantage. 

And if one such re-examination must come 
of course, why not another ? and so on, an- 
other and another without end ? 

In the three forms or stages of examination 
above proposed (vivi voce once for all, or pri- 
mary ; ready-written ; and viva voce explana- 
tory,) — the application for each succeeding 
examination has been supposed to originate 
with one or other of the parties : the demand 
being presented, in the case of the second 
exttUiiimtion (tbe object of which is to afford 


the necessary time and opportunities for re- 
collection, and opportunities of investigation 
and arrangement) by the nature of tbe case , 
in the instance of the third examination, by 
some casual inconsistency, real or apparent,^ 
between the tw'o preceding ones. 

In the present instance, the object to be 
provided for is that of a casual recollection, 
or alleged recollection, on the part of the de- 
ponent himself — operating in correction or 
completion of the deposition antecedently de- 
livered. Supposing such alleged recollection 
sincere and real, no doubt surely can he enter- 
tained of the propriety of its being received — 
no reason suggested why deception, and con- 
sequent misdecision, should be admitted, for 
want of lights attainable from this quarter 
and in this rjode, any more than for want of 
lights attainable from any other quarter or in 
any other mode. 

In fact, it is from this quarter and in this 
mode alone, that it was the object of the Ro- 
man institution of recolernent to throw lights 
upon tbe cause : for it is only in the case 
where the application proceeds from the quon- 
dam deponent himself, that any addition is on 
this occasion made to his evidence. Do you 
persist in your former evidence ? If his answer 
i)e in the affirmative, no fresh interrogatory 
is put to him. If indeed his answer be. Yes, 
but my wish is, that an addition be made to 
such or such an effect, or that an alteration 
be made to such or such an effect,-— then in- 
deed, if in what be says on that occasion there 
be anything which in tbe conception of the 
judge requires elucidation, notlpng can be 
more natural, or frequently more necessary, 
than that question should succeed question, 
until such a set of answers as shall have ap- 
peared productive of the requisite degree of 
distinctness, have been obtained. This being 
the case, a recolernent exhibits, as it may hap- 
pen, the characters of an additional examina- 
tion, or those of a pure and simple confirmation 
of the testimony delivered on a preceding one, 
according to circumstances. 

The fixation bf an interview on purpose, at 
a more or less distant period of time, for the 
purpose of affording an opportunity for alte- 
rations in testimony, whether the deponent 
applies for it or no, and whether the judge 
thinks it of any use or no, forms a strange 
contrast with the blind confidence reposed in 
the Roman jddge in so many other respects, 
especially in that of the total absence of pub- 
licity. The power of the judge being left 
without controul in so many other points, the 
coercion imposed upon him in this respect may 
be numbered among the inconsistencies of this 
system, as well as among the incongruities. 

The capital feature, the radically pernicious 
and^orruptive feature, of close secrecy, being 
eftablished, partly upon avoidable grounds, 
partly upon unavoidable ones — partly for th«t 
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obstruction it afforded to mendacious inven- 
tion, partly for the facility it afforded to corrupt 
judges for doing as they pleased ; the pretence 
it afforded for a regular addition to the mass 
of official and professional profit in the shape 
of fees, had probably at feast as large a share 
as any other circumstance, in the composition 
of the mass of psychological and final causes.'**' 
For, that the expenses of criminal procedure 
were considerable, and that, by the particular 
operation here in question, a considerable ad- 
dition was made to the aggregate mass, are 
facts sufficiently established. 

Moreover, if in any one sort of cause, why 
not in every sort of cause ? Is there any one 
sort of cause in which it may not as well 
happen to a man to forget a fact at one time, 
to recollect it at another time, as in any 
other? The principal circumstances on which 
the demand for recolleotion-time is apt to 
depend, are, 1. Impressiveness of the trans- 
action (i,e, its relative importance in the eyes 
of the percipient witness ;) 2. Complexity ; 
and 3. Remoteness or staleness. The degree 
of these respective qualities being given, the 
natural result should be, that the transac- 
tion should be more correctly and completely 
present to the mind at any antecedent point 
of time, than at any subsequent one. True : 
and so it will be in general : on the other 
hafid, in virtue of the principle of associa- 
tion, so it will now and then happen, — so 
in every man’s experience it does happen, — 
that a circunastance which at one time will 
not present itself, notwithstanding the sin- 
cerest and most anxious search that can be 
made for it, shall, by means of some train of 
Udeas with which it has happened to it to 
have associated itself, be brought up, a' it 
were, by accident, at some subsequent point j 
of time. 

At any rate, — on whatever it may be that 
the demand for opportunity of amendment 
may happen to depend, — what it never does 
depend upon is the nature of the cause, as 
characterized by any such terms as criminal 
and civil, criminal and noff-criminal. If, 
therefore, it he fit that the opportunity be 
affi>rded in all criminal cases, so is it in all 
other cases. 

No (says somebody :) it is not that in cri- 
minal oausei the probability of a demand for 
recollection is greater than in non-criminal 
ones ; but that, should the mischief of rais- 
decision take place for want of recollection, 
for want of that amendment which the re- 
collection would have given to the aggre- 
gate mass of evidence, this mischief is much 
greater in the one case than in the other, and 
consoquently creates a greater demand for this 
RH )WeU as all other securities that present a 
for the prevention of it. \ 

' ' (r 

, • See the Ordinance, its commentators, and 
the Causes passim. 
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True : but, in the first place, all that can 
be admitted in regard to the superior impor- 
tance of criminal causes, as compared with 
non-criminal ones, resolves itsejf into this, 
viz. that, upon an average of all sorts of each 
description, the importance of a criminal suit 
will be greater than that of a non-criminal 
one. But, this being admitted, it will not 
be the less true that there will be many and 
many a non-criminal cause superior in impor- 
tance to many and many a criminal one. 

In the next place, whatever be the supe- 
rior importance of an average criminal cause, 
it will never follow, either that, in a crimi- 
nal cause, recollection-time, with the delay, 
vexation, and expense attached to it, should 
be given where it is not wanted ; or tliat, 

I in a non-criminal cause, it should be refused 
where it is wanted. 

It certainly is not in every instance, in 
every individual instance, that the need of 
tflis opportunity presents itself. In English 
law it is not granted, ea intuitu^ in any in- 
stance. 

I‘i this be true, it might surely have been 
sufficient so to have left the door open to it, 
as to have rendered it obtainable on special 
order of the judge, either of his own mo- 
tion, or at the application of the deponent 
himself, or of some other person having an 
interest in the correctness and completeness 
of his testimony.*f* 

•f* In a criminal cause, the ground of the ques- 
tion will be apt to admit of very considerable 
variation, according to the deponent’s station in 
the cause ; the station of a defendant, or that of 
an extraneous witness : a defendant, exposed to 
punishment (and that perhaps capital,) or a wit- 
ness, exposed to no such danger, nor anything 
at all approaching to it. 

It is from a defendant that, in case of his be- 
ing guilty, mala Jides is next to certain. From 
an extraneous witness, in so far as the tendency 
of his testimony is to criminate the defendant, 
the absence of mala Jides may be presumed to 
be not much less certain ; criminative perjury, in 
capital cases at least, being happily among the 
rarest of all crimes. 

In this station, at any rate, the penalties for 
blameable falsehood, especially on the crimina- 
tive side, being everywhere so neavy, — falsehood 
on that side is not to be presumed as a matter of 
course. 

The distinction is material. It is on the side 
of the extraneous witness only, that the proba- 
bility, comparatively speaking, of honest recol- 
lection (viz, oblivion or non-recollection at one 
time, and deposition accordingly, followed by 
true and corrective recollection) is considerable. 

On the part of a defendant who is guilty (as, 
under the worst system of criminal procedure 
that ever was established, a vast majonty of the 
whole number of persons prosecuted always have 
been) — on the part of a guilty defendant, an ap- 
plication for libertjr to amend his deposition will 
commonly have this origin i — Revolving in his 
mind the testimony he has been delivering, this 
or that fact or circumstance wiU present itself to 
him as being disproved and rendered untenAhle 
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EXTRACTION^! 

§ 2. Faculty of amendment ^ in what cases 
refused in English Equity practice. 

If the practice of English equity courts be 
tried by the standard which we have now 
laid down, it will be found inconsistent in a 
most extraordinary degree. 

In equity, a deposition is sometimes called 
a deposition, sometimes not. 1 shall begin 
with the depositions which are not called 
depositions, and then go on to those which 
are. 

1. Depositions called answers^ containing 
the testimony of a pjirty on one side, viz. the 
defendant. 

In some instances, the equity courts have 
allowed a defendant to amend hisanswer: and 
in all those instances they have done well. 

In other instances they have refused this 
liberty : and in all these instances they have 
done ill. ^ 

In the sort of thing called an answer, two 
instruments of vefy different kinds are con- 
founded: 1. Claims, or demands; viz. on the 
part of a defendant (for a plaintiff in equity 
never makes answers,) counter-claims, coun- 
ter-demands ; and 2. Kesponses, in the way 
of testimony, extracted by the interroga- 
tories. 

On this occasion, as on many others, to 
refu'^e to a man, at any time, the faculty of 
preferring any such claims as he conceives 
himself able to make good in law, is manifest 
iniquity. AMaim may indeed be ill-timed ; 
and, on that ground, the reception of it may 
with propriety be refused at that time. But 
that is not the ground of refusal here ; for, in 
a variety of instances, amendments to answers 
have been permitted. 

Rational cause, none : probable historical, 
psychological, final cause, desire of making 
business. Let it not be thought that the 
counter-claim, be it what it may, would never 
be entertained. No claim can be framed so 
unreasonable as not to be received ; but there 
must he another suit for it. File your bill, 
defendant ; change yourself into a plaintiff, 
and treat the court with a fresh suit : that 
you may do, and welcome. 

To refuse to a man whose testimony has 
been incorrect or incomplete, the liberty of 
making it correct and complete, is iniquity 

by counter-evidence, either ab intra oral ea'tra: 
by its inconsistency with some fact, true or false, 
of his own advancing, or with some fact suffi- 
ciently established by evidence from some other 
source. In these circumstances, opportunity of 
amendment being then presented to nim, he will 
be apt enough to embrace it ; why ? Because 
some scheme nas occurred to him, by means of 
which he hopes to get rid of the inconsistency, 
and make up his statement to such a consistence, 
as that, though in many points it be false, it may 
in the material points afford him a chance of 
being beUeved. 


E-EXAMINATION. 

equally gross, and something worse : it is 
producing the effect of false testimony, with- 
out incurring the punishment. 

Oh, but, instead of adding truth to fafse- 
hood, he may add^ falsehood to truth. 

Answer 1. The objection, if good in any 
instance, would be good in all instances. Yet 
still your cases are open to applications for 
this liberty. 

Answer 2. What if that which he now 
wishes to add be false, — are you under any 
obligation to believe it? The second depo- 
sition, will it prove inconsistent with the 
first ? Inconsistency is one of the means of 
detecting falsehood. 

Answer 3. On an indictment in the King’s 
Bench for an assault, the same deponent, the 
prosecutof, tells his story three or four times 
over : three or four times, on the occasion 
of so many stated inquiries, besides any num- 
ber of casual times on the occasion of the 
first of those thrdb or four inquiries. 

But when, in order to make the amend- 
ment, a pait of the answer is obliterated, the 
inconsistency does not appear. It is only in 
one of two modes of amendment that this 
can happen : nor in that can it happen, but 
by your fault. First you make the inconve- 
nience, and then )ou plead it. 

The amendment which the defendant wishes 
to make, — the tendency of it may be to bis 
advantage, or it may be to bis adversary’s ad- 
vantage. In the latter case, the iniquity is 
doubled : you will not suffer the defendant to 
speak truth — you will not suffer the plaintiff 
to have justice. 

“ An answer,” it is said, “ shall not be 
amended, after an indictment for perjury, 
preferred or threatened, in order to avoid the 
indictment.”* “ Upon a naotion to amend 
a schedule to the defendant’s answer, an in- 
dictment for perjury having been preferred, 
or at least threatened, the Lord Chancellbr 
refused to interfere, although he took it to 
be clear that the defendant did not intend 
to perjure hipiself, as he had no interest in 
so doing. The question would be proper be- 
fore the Grand Jury, who, if they thought 
the defendant did not intend to perjure him- 
self, would throw out the indictment ; on 
the other hand, if there were ground for the 
indictment, it would be wrong for him to 
interpose.”, 

“ The reporter” (says a note) “ has been 
informed, a similar application had been re- 
jected a few days before, in the caseof Vaiix 
V, Lord Waltham, where, however, the Lord 
Chancellor seemed inclined to grant the mo- 
tion, if the affidavit had clearly shown it to 
be a mistake.” ' ^ 

A’’?! amendment not made, the Grand Jury 
^ould have found the bill or thrown it out i 
^ and the am endnient made, what should have 
• Bro. Cii. Hep. 1. 419. 
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hindered them from doing exactly the same 
thing? If those to whose prejudice the re- 
fusal operated had not been thus injured, 4n 
what way, unless by positive and needless 
institution, would the authority of the Grand 
Jury have been obstructed? 

Observe the wavering : a natural effect, 
where reason is unknown, and precedents, 
as usual, opposite. Observe too the process : 
testimony actually received, to know whether 
testimony; and from, the self-same person to 
the self-same point, shall be allowed to be re- 
ceived: folios upon folios written and received, 
to know whether a word or two of the words 
contained in them shall be received. 

On this footing stands the business of repe- 
tition, or of making amendments to answers, 
in the practice of English equity.. By what 
combination of power and industry could it 
have been placed on any footing more favour- 
able to the maintenance of profitable uncer- 
tainty, — less favourable tq the extraction of 
truth and the maintenance of justice? “ Shall 
the amendment be permitted?” is a point al- 
ways subjected to contestation. But, if it be 
received, it is received in the mode in which 
fiikehood receives as little discouragement as 
it ca;i receive \ ^ no room for ulterior inter- 
rogation — no room for vivd voce scrutiny. 

Besides whatever number of unreported 
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cases that may remain lost to the world, ca- 
rent quia vate sucro, the books afford I know 
not how many reported ones : in some of these 
the liberty was granted, in some refused: and, 
upon the whole, the man of law may read for 
his encouragement, and the suitor, if he has 
eyes for looking into such books, to his dis- 
may, that “there are no certain rules for 
amending answers.” * 

Take a case in which the object of the de- 
fendant in his amendment was to speak, not 
in the simple character of a deponent, recol- 
lecting himself, correcting himself, and de- 
livering confessorial testimony, but in the 
mixed character of a deponent and a party 
defendant, delivering self-serving testimony, 
asserting a fact for the purpose of grounding 
on it a fresh counterclaim. At a time subse- 
quent to that of the putting in the answer, 
the fact wished in this way to be brought to 
view had taken place. The fact is true : is 
thd’ defendant to be suffered to allege it? 
The claims founded 'On it are just: is he to 
be suffered to take the benefit of them ? Not 
he, indeed. And why is he not? because he 
would have his due a year or two sooner: 
because the man of law, in all his hundred 
shapes, would thus be defrauded of his prey. 

“ To order the cause to stand over, till a 
new bill, in which the fact can be put to issue, 
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•1. Answer not to be mended after 1 
issue joined. J 

2. Liberty given to defendant toa- i 

mend her answer, she being sur- V 
prised therein. d 

3. Defendant, having by answer con-" 
.sented that an award made by 
her father might be confirmed, 
prayed she might amend her an- 
swer, she having made oath that 
she never read the award, and 
that her answer was prepared by 
her father, who had wronged her 
in the award. Motion denied per 
Cur. 

4. There are no certain rules about 

amendments of answers, for those 
amendments are in the discretion ' 
of the court. 

5. An answer may be amended even 

after a prosecution for perjury 
commenced against the defendant _ 
for what he has sworn in his an- 
swer, where it plainly appears to 
be a mere mistake, lb. 

6. Where an answer not allowed 

be amended, barely upon the af- ' 
fidavit of the defendant. , ' 

7. Liberty given to amend an answer' 

so as to explain an admission 
therein of assets. , ^ 

, 9* Answer allowed to be amended ) 
r : ' by fading facts. / 

^en to defendant to 
.mndl his answer by striking out I 
the admission of the plaintiff’s f 
; " pedigfea after publication. ) 


Chute V. \ Mich. \ 1 Ca. in Chan. 29. 

Lady Dacres. ) 15 Car. II. ) Freem. Rep. 173. S.C. 


Ilarcourt v, 
Sherrard. 

^ East 170-’ 

2 Vern. 434. 

Woodgate v. 
Fuller. 

} East 1740 

Barnard Rep. 60. 

H>. 

Ib. 

Ib. 

lb. 

Ib. 

Ib. 

Dagly V, 
Crump. 

Bedford v. 
Wharton. 

} July 1719 
} May 1742 

( 1 Dick. Rep. 35; sed 

4 vide Roberts v. Roberts. 
(2 Dick. Rep. 573* 

1 Dick. Rep. 84, 

% 

Kingseote v* 
.Baidrly. 

i June 1773 

2 Dick. Rep. 485. 
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be brought to a hearing with the original 

suit/' this is what, in the eyes of the then 

learned, and siince by such learning ennobled, 
treatise- writer, “ seems to be the proper 
way.” Suitor, would you grudge your hun- 
dred pounds, or your two hundred pounds 
(supposing you to have it) ? Can you be so 
unreasonable, when you are informed that, 
in the eyes of the same supremely learned 
person, a bill for this purpose seems to be in 
the nature of a plea puis darrein continuance 
at common law? — so that equity, it seems, 
consists in catching with avidity at every pre- 
tence for the manufacture of delay, vexation, 
and expense, that can be found in the store- 
house of the special pleader. The fact is ready 
to be seen, but the man of law is not yet 
ready to see it : the parties must first have 
been under a fresh course of vexation and 
pillage for a few months or years. All this 
while, observe that, by the plea pius darrein 
continuance^ the party receives the benctit o:^ 
a fresh fact without the misery of a fresh suit: 
and the proposal herb is, that the party shall 
not have the benefit of any fre&h fact without 
a fresh suit: such is the logic, such the mo- 
rality, of this learning : such is the improve- 
ment made upon common law by equity. 

Think of what any one suit in equity is ; 
think of what an additional suit must be; and 
think of the judge who would force men into 
it for such a cause ! 

Objection. — Was it not your own plan, 
that the makin^j or not making amendments 
to testimony should be committed to the dis- 
cretion of the judge? — Yes: on the suppo- 
sition that the testimony is collected in the 
mode acknowledged to be the only good one, 
viz. by interrogation vied voce. Why? Be- 
cause this mode, though so much more trust- 
vvorthy than every other with reference to 
the diiect ends of justice, involves a sacrifice 
in the way of delay, vexation, and expense. 
But, in the case where under the technical 
system the faculty of amendment is so often 
refused, — in the case of the answer in equity, 
amendments might succeed one another in 
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any number without addition to the expense. 
The amendment not being to be subjected in 
any case to interrogation, the transmission of 
the few lines, or few words, that in such a 
case would be necessary, would not be at- 
tended with any exjiense worth regarding — 
(factitious expense excepted, to which of 
course there are no bounds.) The receiving 
it quietly without argument, would not be 
attended with any expense. What creates 
the expense, is the dispute whether it shall 
be received, after it has been received already 
for the purpose of the dispute. 

On the proposed plan, everything turns 
upon the proportion between the advantage 
in respect of the direct ends of justice, and 
the inconvenience in respect of delay, vexa- 
tion, and ex^iense; to take measure of this 
proportion is what the judge is called upon 
to do ill every case, and the only thing he 
has to do in any case. On the existing plan, 
not a thought is eve# bestowed on the delay, 
vexation, and expense, unless it be in the 
manner that lias been seen, for the purpose 
of gi ving increase to them. 

II. Depositions called depositions: contain- 
ing the testimony of extraneous witnesses. 

This case is less complex than the pre- 
ceding: claims confounded with testimony 
are here out of the question : claims are the 
claims of parties only : witnesses, as such, 
have no claim. 

Six cases relative to the amendment of 
depositions are afforded by the hooks :* in 
the earliest and latest the faculty was refused ; 
in the four otheis it was allowed. 

In the 4th (Greills and Gaiisel) the lan- 
guage of the Lord Chancellor (Lord King) 
is so consonant to the ends of justice, so dis- 
sonant to the general tenor of the language 
of law and equity, that I cannot refuse my- 
self the satisfaction of contemplating it in 
the very words: — “ When it appears to the 
Court that either the examiner is mistaken 
in taking the deposition, or the witness in 
making it, I think it for the advancement of 
truth and jiistite, that the mistake should 


* 1. No amendment of a deposition 1 
after publication, 

2. A witness after examination sup-' 

plies his deposition to inform the - 
conscience of the court. 

3. Upon affidavit of a witness that' 

the examiner had mistaken him, 
his deposition amended, on ex- 
mination in court. 

4. Petition to amend a deposition 
after publication granted, the 
witness, according to order, hav- 
ing attended in court, and been 
there examined. 

6. Depositions ot a witness amended. | 

6. Motion to amend depositions after f 
publication refused. I 


Chamberlain v. 
Pope. 

Wynn v. 


Penderill v. \ 
Penderill. J 


Rowley v, J\ 
Ridley. / J 
Ingram f. \ 
Mitchell. ) 


39 & 40 Eliz. 
6 Car. I. 

5 Geo. I. 


Nov. 1780. 
Mar. 1800. 


Foth. 77. 

Fotli. 77. 


Kcly, Rep. 25. 


2 Dick. Rep. 077. 
5 Ves. jun. 297* 
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be amended, and the sooner this is done the 
better, in regard the witness may be dead, or 
in remote parts, before ^be hearing : it will 
be hard and unjust to pin a witness down to 
what is a mistake, by denying to rectify it ; 
as to what has been objected of the incon- 
venience of amending the deposition after 
publication, it was impossible to know it un- 
til publication; whereupon let the deposition 
be amended, as desired, and the witness swear 
it over again.’* 

This was the language of a man of sense 
and honesty — a spring in an Arabian desert: 
but it was not of a nature to run long. Anno 
1800, the digested index affords this note: 
** Motion to amend depositions after publi- 
cation refused.” Ingram v, Mitchell, March 
1800, 5 Ves. jun. 297. 

Compare what Lord King says about amend- 
ing depositions, with all that is said and done, 
as above, about amending answers : see whe- 
ther there be anything# in the situation of a 
defendant, that should render the interests of 
truth and justice less worthy of the regard of 
a Lord Chancellor than in the situation of an 
extraneous witness ; or anythiiig in the testi- 
mony of the one that should render the rec- 
tification of a mistake in it less conducive than 
in that of the other, to the advancement of 
truth and justice. 

Compare the language of sense and honesty 
in the mouth of Lord King, on the subject of 
amending depositions, with the language of 
everybody else on the subject of amending 
answers : but of all things forget not to com- 
pare it with the use above proposed to be 
made of the plea of puia darrein continuance. 

A not the least curious cireunistaiu c in this 
business is the utter want of reference be- 
tween the cases relative to depositions and 
the cases relative to answers. Between two 
objects, ill themselves so nearly approaching 
to coincidence, the difference of denomination 
seems to have raised up a barrier impenetrable 
to every learned mind. No allusion in argu- 
ments — no reference in books of practice, or 
abridgments, or indexes. The light of reason 
had shone upon the expanse, the whole ex- 
panse of the subject, in both its branches, 
from the mind of Lord King : hut it was not 
that light that wa^ suited to the sensibility 
of learned eyes. Tfie light shone in darkness; 
but the darkness comprehended it not. 

CHAPTER XIII. 

OF SPONTANEOUS OR UNINTERROGATED 

, TESTIMONY. 

§ 1“. In what cases ought uninterrogated 
testimony to he received 9 

In the description given of the mode of bi^g- 
ing fiicts, or supposed facts, under the co^*- 
nizance pi the judge, a supposition all along, 
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though tacitly, made, has been, that, for the 
eliciting of the facts, a correspondent question 
or series of questions has been employed. To 
the best, or rather only proper mode of con- 
ducting the business, such introductory in- 
terrogations are, as has been seen, necessary. 
For what reason they are necessary, has also 
been fully shown. But, in whatever degree 
this mode is preferable in general to the op- 
posite mode, it is by no means the only one 
in use. Hence comes the necessity of another 
distinction on the subject of evidence: — 1 . 
Evidence brought out in answer to questions, 
or, more shortly, evidence by examination ; 
2. Evidence spontaneous^ issuing from the 
I source of its own accord. 

Of this sort is that species of testimony, 
the expression of which (so much of it as is 
exhibited by one and the same deponent, uno 
JiatUy ill one and the same instrument) forms 
the tenor of what, in the spurious latinity of 
^Ciiglish law, has obtained the name of an 
affidavit. Say, then — 1. Evidence by exami- 
nation ; 2. Evidence by atlidavit. 

When I spoke of the opposite form as pre- 
ferable to this, I subjoined (what was neces- 
sary to be subjoined) a mark of limitation, 
expressed by the words in general. Cases 
there certainly are, in which this mode of 
exhibiting evidence may be preferable to the 
other. Abused as it will be found to be, it 
is by no means without' its use. 

As a mode of coming at the truth of the 
case, where the extraction of the truth is 
attended with any considerable difficulty, no- 
thing can be more palpably incompetent than 
the use of this irregular shape, when con- 
fronted ill this point of view with the regular 
shape in which evidence is exhibited in ordi- 
nary cases. Yet evidence in this shape is em- 
ployed in a multitude of instances, and with 
indisputable advantage. It is so in English 
practice, it is so in French practice ; nor can I 
conceive howthe use of it can well be avoided 
in the practice of any other political state. 

Cases, therefore, being to be found in which 
it is employed with advantage, what are those 
cases ? By what marks are they to be recog- 
nised? 

I The regular mode of extracting evidence 
being (with reference to the main end of pro- 
cedure, viz. rectitude of decision) the only 
tolerably competent inode in most cases, and 
not inferior to this irregular mode in any case, 
— if in any case it can be proper to resort to 
this extraordinary mode in preference — to 
depart from that which is in general the only 
eligible mode — it must be in respect of some 
special advantage to be derived from such de- 
parture. This special advantage, if the list 
of the several subordinate ends of procedure 
(viz. avoidance of delay, of vexation, and of 
expense) is rightly made up, must be referable 
to one or more of those ends. Thus iari then, 
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we are arrived, viz. that it is only for the sake 
of some saving to be made in the articles of 
delay, vexation, and expense — one or more 
of them — that the sort of evidence called 
spontaneous, evidence by affidavit, ought to 
be received. 

What cases come within this limitation ? 
They are comprisable under the following de- 
scription : viz. cases where the extraction of 
the truth is not attended with any consider- 
able difficulty. How, then, to search out those 
cases ? 

To quadrate with the mass of facts requisite 
to be brought to view, the evidence exhibited 
in each instance must in the first place be cor- 
rect — conformable to the facts as. far as it goes ; 
in the next place, complete — corresponding 
in its extent to that of the whole mass. 

But how to make sure of its covering the 
whole mass? To make sure of it in each in- 
stance, a cojiiplete description of the whole 
mass requisite must be capable of being gi^n 
in each instance. This is actually done in all 
cases where the nature and extent of the facts 
sought is described and settled by pre-apj^int- 
ed forms. A fbrm of this sort, has it been pre- 
appointed by the legislator ? He has framed 
then to himself a conception of the exact pur- 
port and desciiption of the mass of facts, the 
existence of which he wishes, for the purpose 
in question, to see ascertained ; he has given 
expression to it in and by that form. Being 
according to that form, it cannot, in the le- 
gislator’s owi|^vicw of the matter, fail of being 
complete. 

In the drawing up of a form of this sort, two 
cautions present themselves as highly material 
to be observed : viz. 1. That the de&cription of 
the mass of facts to be averred shall, if pos- 
sible, be of such a description, that the aver- 
ment of it (if false) cannot be made without 
subjecting the deponent to the imputation, at 
least, of perjury; 2. In the next place, that, 
in case of perjury, the facts pitched upon in 
this way for attestation shall be such (if pos- 
sible) as that, of the perjury, if committed, 
the nature of the case shall afford a probabi- 
lity of a mass of contrary proof sufficient for 
conviction. 

An example sufficient for the illustration 
of the above rules may be found in the case 
of an affidavit made requisite (suppose) to 
entitle a man to receive a periodical payment 
due upop an annuity granted for the term of 
another man’s life. 

1. Suppose the form of the deposition to 
be in these words : — Juratus (the deponent) 
maketh oath and saith, that the said Yivant 
Denom (the person in question) was living at 
the city of Paris on the first day of this in- 
stant January. Affidavits of life, of a tenor 
not more precise than this, have, I am inclined 
to think, been received. But can perjury be 
assigned (as the term is) upon an affidavit thus 


worded ? I should much doubt it* Yivant 
Denom was no longer living at that day, 
Juratus, on being prosecuted as for perjury, 
produces a man who deposes, and that truly, 
that he, the deponent, had, previously to the 
taking of the affidavit, in the presence of Ju- 
ratus, mentioned Yivant Denom as a person 
then alive : thetieposition may easily enough 
have been true : it may have been equally 
true, whether the deponent at the time of the 
above conversation believed Denom to be then 
alive, or believed, or was even certain, by the 
evidence of his own senses, to the contrary. 
Yet, after a deposition to this effect, would 
Juratus be convicted of perjury? 

Instead of being worded as above, let the 
form lull thus: — Juratus maketh oath and 
saith, thatdthe said Yivant Denom was living 
at the city of Paris on the first day of this 
instant .January, iuasmuch as he (this depo- 
nent) did, on the day aforesaid, of the month 
aforesaid, at the piece afoiesaid, see the said 
Yivant Denom, he the said Yivant Denoirt 
being then alive. In this case, supi)osing it 
established by sufluMent evidence, either that 
Denom was then dead (say, to put the matter 
out of doubt, several days before,) or that 
Juratus was in no part of France near that 
time, — so far at least as depends upon thq 
wording of the form, no doubt could exist to 
prevent a conviction as for perjury. 

Among the variety of steps that come to be 
taken in the course of any system of proce- 
dure, facts in abundance may be found simple 
etiough in their nature to give occasion to 
affidavits, printed forms for which might be 
framed by the appointment even of a legisla- 
tor. But, over and above the cases of this 
description, others might, from time to time, 
present themselves, in which, at the instance 
of the party calling for the evidence, a form 
might be prepared, in conformity to the above 
rules, under the eye and with the allowance 
of the judge. It would be his care to pro- 
vide that the indulgence prayed for, on the 
ground of a saving in point of delay, vexation, 
and expense, Should not be purchased by too 
great a saciifice (if by any sacrifice at all,) in 
respect of rectitude of decision, the main end 
of judicature. 

But, how commodious and eligible soever 
it may be that evidence should (to save the 
trouble of personal attendance in the course 
or on the ol:cHsion of a suit, or, where there 
is no suit, to prevent a suit) be received in 
this form in the first instance, it by no means 
follows that the evidence thus given should 
not, so long as the deponent were living and 
forthcoming, be on any subsequent occasion 
subjected to scrutiny in the ordinary mode. 
T|^e expectation of such a. scrutiny would, at 
tMfe time of making the affidavit, be a very 
^Jbwerful check to incorrectness as well as 
mendacity-^ a very powerful security for the 
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eorrectnero as well as veracity of the testi- 
mony contained in it. 

At present, under the English law, no such 
check, no such security, exists — at least in 
any sort of regularity. In the case of a non- 
litigant witness, the having made an affidavit 
in regard to any fact, would not indeed ex- 
empt him from being called upon to give his 
evidence vivd voce^ in the ordinary way, in 
any cause in which he might have been called 
upon for this purpose had there been no such 
affidavit made. But as, according to the ge- 
neral rule, no defendant can be examined vivd 
voce in a cause of either kind, penal or non- 
penal, nor any plaintiff in a non-penal one, 
the consequence is, that, upon the whole, it 
can seldom happen that a person who has 
given his testimony in this unscrutipized shape, 
can look upon himself as liable to be called 
upon to speak to the same points under the 
check of the regular vivd voce scrutiny. 

At present, the only security there is for 
the truth of testimony taken in this way, is 
the prospect of a prosecution as for perjury. 
Several causes concur in rendering this re- 
medy a very inadequate succedaneum to the 
proposed eventual vivd voce examination. 

1. Where the side of the prosecution could 
produce but one witness, the prospect of pro- 
ducing by such evidence the degree of persua- 
sion requisite for conviction, would at best 
appear extremely precarious, commonly hope- 
less; in this case, the common phrase is, it 
is hut oath against oath : and though it is in 
words only that the equality is constant, in 
real amount accidental and even rare, yet 
the simplicity of the argument gives it weight 
which cannot but be expected to be in gene- 
ral prevailing. 

2. In the next place, how fully soever the 
falsehood of a statement in an affidavit may 
be put out of doubt, there cannot be, anymore 
than there ought to be, any expectation, that, 
in a case where that falsehood is regarded as 
standing clear from mendacity, a prosecution 
for perjury (supposing it instituted) would 
be followed by conviction. ^ 

3. In the third place, this remedy (a vexa- 
tious one to the party already vexed, as well 
as severely penal to the author of the vexa- 
tion) cannot be administered but by a suit on 
purpose. 

.4. In the fourth place, the satisfaction to 
the party injured is. not either ii.imediate or 
certain, but remote and even precarious. 

On the other hand, — suppose the expecta- 
tion of an eventual vivd voce examination and 
cross-examination to hang over a man’s head, 
,-;-.hn expectation to this effect would afford 
i degree of security for correctness as well 
w Veracity, much beyond what hitherto n^en 
hiiiV’e been accustomed to experience, ori^o 
^ conceive. 

The expectation of this scrutiny will in no 


inconsiderable degree answer the purpose of 
the actual application of it — as in the case of 
the declaration of property, required for the 
purpose of the income tax, alluded to in » 
former place. . 

Upon the whole, the admission of affidavit 
evidence appears to stand on similar ground 
to that of unsanctioned and thence urscni** 
tinized official evidence. In both instances, 
evidence, in a shape evidently inferior, is re- 
ceived in lieu of evidence in that shape which, 
on account of its manifest superiority, is be- 
come the ordinary shape. In both instances, 
the presumption is, that, in respect to the se- 
curity for veracity and correctness, and thence 
for rectitude of decision, the evidence which 
in other cases would be manifestly inferior, is 
not so, practically speaking (at least, in such 
a degree as to forbid the employment of it,) 
in the particular circumstances of these two 
cases. In both instances, the reason for de 
puiting from the superior and regular mode, 
consists in the saving made in point of delay, 
vexation, and expense, or at any rate of vexa- 
tion.” In both instances, therefore, the substi- 
tution ought to be no more than provisional; 
the superior and regular mode being liable to 
be recurred to aftei it, on either of two suppo- 
sitions : if the saving in point of delay, vexa- 
tion, and expense, together, is looked upon as 
not worth regarding; or it on any particular 
account the clanger of deception (whether by 
mendacity or simple incorrectness,) and thence 
of undue decision, threatens to,gise to such a 
pitch as to constitute a mass of disadvantage 
more than equivalent to the saving in point 
of delay, vexation, and expense. 

§ 2. How to lessen the imperfections of 
nniiiterrogated testimony. 

How eminently ill-adapted to every useful 
purpose testimony is when deprived of the 
security alforded by interrogation, has already 
been observed. The more imperfect it is in 
the essential part of its nature, the more di- 
ligent should the legislator be in doing what 
depends upon him towards lessening its im- 
perfections, to the end that, where the exhi- 
bition of the testimony in question in any less 
imperfect form is either physically or pru 
dentially impracticable, it m'ay in this una- 
voidably imperfect shape make its appearance 
under the least possible disadvantage. 

In the case where two masses of testimony 
in this form are opposed to one another, — each, 
it has already been observed, by the opposition 
it cannot but receive in case of falsity, serves 
as a sort of security for the trustworthiness (as 
far as respects correctness) of the other: act- 
ing in this respect as a sort of succedaneum, 
though a very inadequate one, to the process 
of interrogation. 

To apply it in this character to most advan- 
tage, all that can be done for it jn respect of 
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securities, is to make what provision can be 
made for it under the head of distinctness, 
'The arrangements which presented them- 
selves as favourable to the production of this 
quality^ have already been brought to view, 
when considered as applicable to a discourse 
of the same nature considered as subjected to 
the processof interrogation.^ The application 
of them to a mass of uninterrogated evidence 
will be an operation little more than mechani- 
cal. Mutatis mutandis, they apply of course; 
and to discover what the mutanda are, the 
slightest glance will serve. The requisite 
changes being made, the description of the 
arrangements will stand as follows ; — 

1. The statements should be divided into 
articles, distinct and numbered. Though the 
reasons which render such distinctness de- 
sirable are the same in this case as in tliat of 
the questions and answers in the case of <le* 
position taken on examination, unfortunately 
the facility of securing it is hir fiom being 9o. 
Questions naturally clothe themselves in the 
form of distinct and short and simple propo- 
sitions : if, instead of being simple, a que*?ition 
happens to be of a complex nature, it is easily 
seen to be so, and in what respect it is so : 
and it being seen that it is complex, and in 
what respect, it is commonly seen in what 
way it requires to be decomposcxl, in order to 
its being resolved into simple ones. Where 
the framer of the question really wishes for 
a clear answer, his wish will dispose him to 
make the qu^tion as simple and distinct as 
possible: even where it happens not to be his 
wish to obtain a clear answer (as in the case 
of a party wishing to involve the cause in 
confusion by written examinations for the sake 
of delay, or his law-agent for the sake of the 
profit to be extracted from it,) the very form 
of the interrogation, by betiaying tlic com- 
plexity, serves in a considerable degree to be- 
tray the mala fides that gave birth to it. 

In the case of an examination, whether 
viva voce or in writing, the most uninformed 
interrogator knows theiefore where to stop, 
and does stop accordingly, before the proposi- 
tion has extended to any unmeasurable degree 
of complexity. In the ease of spontaneous de- 
position — a species of discourse, which, not 
being broken into by questions, presents it- 
self in the fotm of one continuous narrative 
the above principle of distinction and divi- 
sion has no place. What, then, in this case, 
is to be done ? Suppose a professional agent 
employed, the difficulty will not be insur- 
mountable, nor very considerable ; the state- 
ment being required to be broken down into 
numbered articles, the number of wor-ds al- 
lowed to be put into each article may be li- 
mited. But, in many cases, k is only because 


♦ Vide supra^ p. 383, et seq. ; and p, 437, et 
jseq. 


the importance of the suit will not pay for 
the expense of the superior mode of exami- 
nation and deposition, that the inferior mode 
is here proposed to be admitted of; and if this 
costly assistance must necessarily be called 
in, the cost of it ik necessarily (because the 
labour as well as skill is necessarily) much 
augmented by the substitution of this infe- 
rior mode. To inscribe a logical proposition 
within a circle of given extent, is a sort ol 
geometry to which the suitor, even though not 
altogether a stranger to the art of writing, 
will in general be incompetent. Supposing 
him indeed to have written what he has to 
write, what he has thus written will at any 
rate be divisible (though not always by him- 
self) into grammatical sentences.! 

The lavi» of punctuation are not so univer- 
sally agreed upon, nor so thoroughly settled, 
as that the boundary line between every two 
sentences shall in every case be beyond dis- 
pute or doubt : biat in each insiance, — so it 
be settled (which it may always be) so long 
as tliere is somebody whose duty it is to set- 
tle it — the mode in which it is settled, and 
the degree of simplicity resulting from such 
mode, will comparatively be a matter of in- 
difference. Supposing the statement, in its 
way to the party interested, to pass through 
the hands of the judge, or a scribe acting un- 
der the direction of the judge, — such judge 
or scribe would always be able to divi^l,? it 
for this purpose into numbered articles, with 
scarce any more time and trouble than woul4' 
he requisite for the simple readihg of it. 

The above, however, in case of legal in- 
tercourse by written correspondence, is far 
from being the only or the greatest difficulty. 
In the production of an imperfectly instruct- 
ed mind, the great difficulty is, not to know 
where one sentence ends and another begins, 
but to obviate the confusion resulting from 
incomplete, inexplicit, indistinct, ambiguous, 
incoherent, and inconsistent statements. In 
the case of vivA voce examination, all these 
defects are prevented, or all material aberra- 
tion corrected, by the steady line traced out 
by the questions put, and the immediate veto 
opposed to aberrations by the judge. In the 
case of examination and deposition by written 
correspondence, this present guide is wanting: 
and, unless a professional assistant be called 
in, many will be the instances in which a 
correspondence thus carried on will be too 
rambling and irrelevant to answer the in- 
tended purpose. 


+ Under the discipline of the stamp duties, the 
number of words allowed to be put into a page 
is limited in many (if not most) instances, in 
Britain, France, and prdbably other countries, 
^'tn the English translation of the Christian 
^iptures, the matter is broken down into versea, 
ami it is not always that the grammatical sen- 
tence is concluded in the verse. 



m RATIONALE OR JUDtCIAL EVIDENCE. [Bo<yt III. 


The danger of such confusion, and the dif- 
ficulty of avoiding or remedying it, will de- 
pend, in a great degree, on the greater or leas 
degree of complexity in the case: and, though 
now and then a case may run out into a pro- 
digious degree of complexly, happily, in by 
far the greater number of cases, the degree 
of complexity will not be such as to oppose 
any very troublesome bar to distinctness ot 
Statement or narration. 

2. The deponent should speak in the first 
person, and not in the third. 

Reasons, again, the same as in the case of 
written deposition interrogato ; and in an 
equal degree. 

3. It is rarely that a spontaneous deponent 
can, from his own knowledge, bear testimony 
to all the facts which he may ha^’e occasion 
to allege. It will be proper therefore to re- 
quire, for the expression of his persuasion, 
different terms, corresponding to so many 
differences in the source «from whence that 
persuasion is derived. 

Reason: — For the sake of comprehending 
them all alike under the obligation to abstain 
from mendacity and temerity. A persuasion 
grounded on the relation of others, or on in- 
ferences drawn by a man from the relations 
of others, or from his own perceptions (pre- 
sent or past,) cannot, in point of intensity, 
stand altogether upon a level with a per- 
suasion grounded either on his own present 
perceptions, or oven his past perceptions, if 
presented to him by a clear and lively recol- 
lection. To these latter the term knowledge 
is regarded as applicable: to the former, not: 
no term expressive of any more intense per- 
suasion than what is expressed by the term 
belief. 

In the use of viva voce examination, a de- 
scription of the intensity of persuasion, if not 
drawn forth with sufficient precision by one 
question, may be drawn forth with greater 
precision by another or another. In the case 
of ready-written testimony, the deponent, 
having time sufficient before him to choose 
his words, may be expected and called upon 
to choose them accordingly.* 

§ 3. Abusive applications made of uninterro- 
gated testimony in English law. 

Of the narrow description of cases in which 
the use made of this comparatively untrust- 
worthy species of testimony maj^ be recon- 
cilable to the ends of justice, a view has just 
been given: the occasion is now come for ob- 
serving the use that actually has been made 
of it in judicial practice. 

Neglecting for once the order of precedence 
as between the Roman and the English mode, 
the exemplifications afforded of this miserable 
species .of evidence, may, for the sake of illus- 
tration, be ranged in a climax, the steps ok 
* I, Chap. V^. 


the ladder rising one above another in the 
scale of absurdity. 

1. Reciprocal affidavit evidence, affidavits 
and counter-affidavits, in the English mode : 
averments on ope side upon oath, liable to be 
encountered by averments on the other side, 
also upon oath. 

2. Reciprocal allegations without oath : 
averments on one side without oath liable to 
be encountered by averments on the other 
side, also without oath. Allegations relative 
to the main points in issue: allegations called 
pleadings, and in use as well in English as in 
Roman law. 

3. Ex parte affidavit evidence : averments 
upon oath, but on one side only (and without 
any faculty of encountering them allowed on 
the other side,) rendered decisive : a practice 
in use in many instances under the English 
system, hut in such manner as to command 
not a definitive decision relative to the main 
po'ihts of the cause, but a decision, actual or 
virtual, relative to some incidental point — 
a decision giving effect to some incidental 
application. 

4. Er parte deposition without oath, but 
not without particularization: deposition ren- 
dered conclusive in such manner as to com- 
mand the decision on the main points of the 
cause: exemplified in English practice in the 
case of a return to a mandamus. 

5. Ex parte deposition upon oath, but with- 
out particularization : deposition commanding 
the decision on the main point? of the cause: 
exemplified in Roman practice, in the aver- 
ments called respectively Oaths purgatory, 
suppletory, &c., and in the English wager of 
law.\ 

To prove the incongruity of these several 
exemplifications of uninterrogated evidence, 
argument will not here be necessary: they 
are condemned when classed. Enumeration 
and elucidation are the tasks to which the 
present chapter is confined. 

On the historical cause of such of them as 
are applicable to the purpose of giving com- 
rnencement to a maM fide cause — -a cause which, 
under the immediate obligation of more trust- 
worthy evidence, would not have been com- 
menced, — or continuance to any cause, — of 
the psychological or final cause of these ar- 
rangements, the cause which gave birth to 
them in the minds of the inventors, nothing 
need here be said, in addition to what has been 
said under another head. The more writing, 
the more business: the more business, the 
more profit — the more delay, vexation, and 
expense, at the charge of those whose inte- 
rests are not regarded ; but the more profit 
to those whose interests alone were ever the 
real objects of regard. 

Of such of them as establish, for the ground 
of the ultimate decision, such bad evidence 
4* Wager of law is now abolished.— 
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in concurrence with, or to the exclusion of, 
better evidence, — the psychological cause is 
not equally obvious : imbecility seems to claim 
a share equal at least to that of improbity in 
the composition of it. 

A species Of evidence the most completely 
divested of all intriifsic securities for truth — 
a species of evidence standing in the very 
lowest point of the scale of trustworthiness — 
a species of evidence not fit, as we have seen, 
to be trusted to in any contested case, nor so 
much as in an uncontested one without being 
supported by the eventual faculty of scruti- 
nizing the same testimony in a better mode: 
such is the mode to which an exclusive pre- 
ference has been given by English judges: 
such is the sort of information, the only sort, 
which, for their own use, they will allow 
themselves to receive : such is the only sort 
of evidence on which they will ground any of 
their decisions, final or incidental, of wliich, 
without the clog of a jury, they assume to < 
themselves the cognizance.* 

When performed b/the judge alone, with- 
out the benefit of that zeal and appropriate 
information on both sides, which cannot be 
expected from any other quarter than that of 
the parties, — so sensible is the judge of the 
comparative imperfection even of the mode 
by examination, when performed in this way, 
that — as often as the importance of the cause 
or the intricacy of the question presents to 
bis mind a warrant for the expense, vexation, 
ind delay — he (Jjsmisses the question from 
bis own tribunal, and sends it to be tried at 
mother, before a very different and less expe- 
rienced judicature; for the benefit of adding 
examination by the parties to the examination 
by the judge. Affidavit work has not the be- 
nefit of any sort of examination — not so much 
is of that loose and incurious sort of exami- 
nation that may be expected from a judge’s 
ieputy, to whom the function of deciding 
upon it does not belong: affidavit evidence 
IS altogether exempt from scrutiny ; and this 
is the only sort of evidence which an English 
common-law judge will ever suffer to come 
before him — the only sort of evidence on 
which he will suffer any decision of his to be 
grounded ! 

Here follow, for illustration, some of the 
principal applications of it. 

In criminali, where the mode of prosecu- 
tion is by information, the cause is tried upon 
this improper evidence, to know whether it 
shall be tried upon proper evidence. 

In criminali^ — whether the mode of pro- 
secution be by information or by indictment, 

after a trial on proper evidence, or rather 

by evidence in a proper shape, before a jury, 
the cause is tried over again upon this bad 
evidence. 

If, making no defence before the jury. 
defendant suffers judgment to go by default. 


I — in case of indictment the cause is tried for 
the first time — in case of information for the 
second time — upon this bad evidence.* 

When the prosecution is by attachment (be 
it really a criminal suit, be it a non-crimindl 
suit in the form of a criminal one) the cause 
is tried upon no other evidence. 

In non~crvninaliy in all the courts, but more 
especially in the common law courts, an exten- 
sive and numerous class of causes hereinafter 
distinguished by the name of motion causes, 
are never tried on any other evidence. 

When brought before the Chancellor in the 
form of a petition, questions relative to the 
estates of bankrupts (questions, the value of 
which may rise to any amount) are tried on 
no other evideiice.f 

In every regular court, whether of the 
common law or equity class, where, in the 
course of a cause brought on in any of the 
established modes (whether imUctment, in- 
formation, action, or l,nU,) any incidental ap- 
plication comes to be made, grounded, as in 
almost every case it must be, upon some spe- 
cially alleged matter of fact, — the fact is tried 
upon no other evidence — iV. iJ. Before the 
principal inquiry comes on (if destined to 
come on at all,) the fate of the cause is liable, 
perpetually liable, to be disposed of by this 
or that incidental one. 


* In the King’s Bench, in case of an indict- 
ment, for example, for an assault, if the defen- 
dant, having witnesses whose partiality is in his 
favour, thinks them capable of standing cross- 
examination, he pleads not guilty^ and stands 
trial : if not, he suffers judgment of guilty to go 
by default ; and, in mitigation of punishment, 
antecedently to his receiving judgment (say srn- 
tenee, ) he produces their testimony in the shape 
of affidavit evidence. 

So much in course is the observance of this 
policy (it would be superfluous to say by whose 
advice,) that when it is not employed, the omis- 
sion IS publicly made a merit of. “ My lord, 
gentlemen of the jury, we produce our witness 
(you see) to stand cross-examination it de- 
pended upon us to have preserved him from it. 

This 48 but one^out of a swarm of abuses that 
cling to the trial of a misdemeanour, as performed 
before a learned judge in the King’s Bench or 
at the Assizes, in contradistinction to the trial for 
the same offence, performed before a company 
of unlearned men at the Sessions. 

+ Unless (what does not happen in one cause 
out of twenty) the Chancellor thinks fit to direct 
an issue ; f. <?, a suit to be carried on in a common- 
law court, for the purpose of trying the question 
(it being a question of fact) before a jury, and 
consequently by evidence presented in a propet 
shape, as above. But, in this case, so far from 
being a loser, the partnership is a gainer by the 
admission of the proper evidence: tlie trial of the 
issue being a suit within a suit : the suit with 
the evidence in agood shape being not substituted, 
but added to the suit witn the same evidence in 
a shape. The same observation applies for 
thl most part to issues sent to be tried out of the 
equity courts. 
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Why 80 exclusive a predilection for the 
worst evidence ? — why this inviolable deter- 
mination never to decide but upon the worst 
grounds ? The reason (meaning by reason 
not surely the justificative cause, of which 
sort of reason there is fione — but the histo- 
rical and psychological cause) — the reason in 
this sense is not difficult to perceive, to any 
one who is not determined not to see it. 

1. Affidavit work brings grist to the offi- 
cial and professional mill : vivd voce exami- 
nation brings none. 

2. Having extracts read from ready- written 
and manufactured testimony, when occasion- 
ally referred to in argument by a brotlier of 
the long robe, is comparatively an easy pro- 
cess : watching and assisting the extraction 
of testimony, in its genuine colours, and in 
all its plenitude, from willing and unwilling 
witnesses, is a task comparatively laborious. 

Two interests, two all-mighty interests, and 
both sinister ones, hav'' therefore concurred 
in determining the arbiters of man’s fate never 
to judge but upon bad grounds : the interest 
of their purses, and the interes t of their ease. 

When evidence was to be received by them, 
by them who had all possible modes at their 
choice, — what mode of all modes did they 
choose ? The mode the most repugnant to 
all the ends of justice — the inode the most 
lucrative and most easy to themselves, their 
dependents, and their friends. 

Nor is it in their power to plead in self- 
defence, that this bad mode of extraction is 
employed by them to save the delay, vexa- 
tion, and expense, which might be the con- 
sequence of requiring the testimony to be 
delivered vivd voce. 

He whose testimony is desired, — let him 
be all the time within view of the great hall, 
and all the time known to be so ; let him be 
the whole time in court, as the several at- 
torneys of the court, for example, always are 
supposed to be, and sometimes are ; — would 
any judge of the court suffer the man to be 
examined vivd voce, instead of receiving the 
testimony in the shape of affidavit evidence? 
— Not he indeed. 

One of their rules is — You must give the 
best evidence the nature of the thing admits 
of. Behold in this example one specimen of 
the regard paid to the engagement taken by 
that rule ! 

Cases there are, and happily to a large ex- 
tent, in which the choice in question — the 
choice of the form to be given to evidence, 
was not open to them. In these instances, 
and in these alone, they did consent to re- 
ceive it — -consent, as it were per force, to 
receive it in some less improper shape. But 
in every instance (one excepted, of which 
presently, in which choice was absolutely 
chained,) they took effectual care not 
sufferers from the exchange. 
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A rule, not (like the other) proclaimed, 
but observed, and with a degree of fidelity 
with which no rule ever proclaimed is ever 
observed, is, never to suffer the light of evi- 
dence to find its way directly to the eye of 
the judge : never but through %ome impure 
medium, by which one part is absorbed, an- 
other pai t distorted into false colours : writ- 
ten affidavits, through the pen of one sort 
of lawyer — an attorney ; written answers 
through the pens of two sorts of lawyers (a 
barrister being forced upon the party by mo- 
dern regulation, to make up for the assumed 
untrustworthiness of the attorney :) even 
vivd voce testimony delivered in that pure 
state to the jury, must first have been mis- 
repiesented, curtailed, and added to, by the 
venal eloquence of a lawyer hired for the 
purpose, whose falsehoods and sophistry it is 
part of the duty of the judge (if he happens 
to be in the humour), to persuade them, if 
possible, to blot out of their minds. 

What if any i.nlearned judge — what if 
any court of conscience — what if any jus- 
tice of peace — were to take it upon them to 
try a cause upon affidavit evidence ? Even 
in the way of supposition, the idea is scarce 
endurable. Absurdity thus palpable, iniquity 
thus flagrant, never yet found its way into 
the practice, scarcely into the imagination, 
of any unlearned judge. To try causes with- 
out any evidence but such as is unfit to be 
received in any cause, is among the imcom- 
munieable (in this instance the happily un- 
comrnunicable) privileges of learned judges. 

Decisions of unlearned judges, decisions of 
justice of the peace, are quashed without 
mercy — quashed for no reason, quashed on 
no pretence, except that, what no law had 
ever ordered them to do, they had omitted 
to do, viz. to set forth the evidence.* Set 
forth the evidence? — to what end ? Unless 
they Iiad omitted the ceremony of an oath, and 
usurped the privilege of granting the men- 
dacity-licence so regularly granted by their 
learned superiors, was there any danger of 
their grounding their decisions on any evi- 
dence so bad as the only evidence which 
those their superiors ever suffer themselves 
to hear ? No : nor so much as a possibility 
of it. 

When a course of guilt rendered necessary 
by ill-constructed laws, and become invete- 
rate by habit, is become so familiar to the 
eye as no longer to be productive of any per- 
ceptible sensation ; men, though in the thea- 
tre of justice accustomed to talk morality, as 
a poor player in the like character might do 
upon the stage, — such men will, like the poor 
player, sometimes forget their part. The men 
I have in view shall not be named by me ; 

• B)^'6 Geo. IV. cap. 23, a general form ia 
(riven for the record of convictions. It requires 
the evidence to be set forth. — JSd, 
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they are particular men, and there are njore 
than one of them : I was never set against 
them by any the least cause of enmity ; en- 
mity, had there ever been any, would long 
since have been extinguished in the grave ; 
they would scarcely, were they alive, regard 
the observation so much as a token, or even 
as a cause of displeasure : but I will not, on 
this occasion, refuse to mankind the benefit 
of this rny testimony. Oftentimes have I ob- 
served them, while affidavits have been read- 
ing, looking about to their brethren on the 
bench, or across the court to their quondam 
biethren at the bar, with sympathetic nods 
and winks and smiles, noting perjury, and 
treating it as a good joke. Such, while suitors 
are men, and while judges are men, must be 
the consequences of affidavit evidence. These 
were old men — I was then a young one: youth, 
where there is any virtue, the season for 
it: virtue, at a distance from temptation, 
may be practised without difficulty. Wliat- 
ever be the cause, well do I remember tnat 
no sucl> jokes, esgecialTy when followed by 
such marks of relish, have ever met rny eyes 
or ears without exciting a mixed sensattou of 
disgust and nielanclioly. 

Are judges insensible to the impropriety of 
this species of evidence? No : they aie not 
insensible of it. How often have I not heard 
them speaking with disple<isure ot the ta.'ik 
imposed upon them, or attempted to be im- 
posed upon them, of trying a cause by affida- 
vits ! Why then submit to it at all .** Because, 
in certain casts, like so many oilier unpleasant 
tasks (unpleasant, at least, in pioportion to a 
man’s love of justice,) it stands imposed upon 
them by the inviolable law of usage. 

When the decision is by a judge without a 
jury, could not the examination be carried on 
without a jury likewise, at the same time 
carried on in other respects as if there were 
a jury to hear it, and decide upon it Oh no: 
not for the world. Was ever proposition so 
extravagant ? Littleton, with Coke upon his 
back, would rise out of his grave to protest 
against it. 

Locke, in his Essay, speaks of a student 
in the art of dancing, who could not practise 
unless an old trunk he had been used to see 
in the rooms, were in the particular place he 
had been used to see it in. An English judge 
wmuld not know how to lend an ear to the 
examination of a witness, unless he saw a 
dozen tradesman sitting in the box in which 
on these occasions he had been used to see 
them. 

So much for affidavit evidence. Bad as it 
is, this species of evidence must be acknow- 
ledged to be a great improvement on the sort 
of information to which, in all incidental, as 
well as initiative applications, the effect of 
evidence was at that time, and still continues 
to be, given, in the courts established on the * 
VoL. VL 
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Roman model, in most parts of the continent 
of Europe. 


CHAPTER XIV. 

GENERAL VIEW THE INCONGRUITIES OP 

ENGLISH LAW IN RESPECT OF THE EX- 

TUAtTION OF EVIOENCE. 

Taking the ends of justice, and, in so far as 
any contrariety or oppoMiion is discernible 
on the part of any one as compared to any 
other, taking the aggregate interest of justice, 
as constituted by the preference due to this 
more important end, — the above rules, are 
they conformable to those ends ? If yes, every 
arrangement contrary to any one of them, is, 
pj'O tanto, contrary to the ends of justiee, and 
(in sotkrfis the ends of justice meet with 
regard on the part of those on whom the 
state of the law depends) will not be suffered 
to continue. So many instances of departure 
fiorn the above r»les, so many instances of 
incongruity in the established practice. 

To any one to whom the general spirit of 
the established systems (wliieli is as much 
as to say, the existing modifications of the 
technical system) is known, it must already 
be pietiy apparent, that whiehsoever of them 
he taken, and subjected to this test of pro- 
pi loty, will be found altogether incapable of 
abiding it. 

Beterrod to this test, the incongruities of 
the Anglican modification of that system will 
be found more numerous and more flagrant 
than those of any other. Not that it is upon 
the whole more adverse, perliups, than every 
other to the ends of justice ; but that the 
others, or at least its giand rival the Roman 
system, being in its deviation from the rule 
of right more uniform, those of the Anglican 
system will be found more numerous, more 
diversified, more inconsistent, and, in respect 
of their inconsisteney, upon the whole more 
revolting to the scrutinizing eye. 

As to the possible modes ot incongruity, or 
deviation from the track marked out by the 
ends of justlV'c, — in this part of the course, 
as in every other, they are of course innu- 
merable. Ipaagi nation being here at fault, it 
is to observation that we must have recourse 
for examples. Directed to the field of English 
procedure, observation will accordingly afford 
us but too ample a stock. At every line it 
will become more and more evident, that, 
taking altogether the arrangements which 
will be referred to, or brought to view, it is 
scarce possible that, in the framing of them, 
any sinceic regard should ever have been had 
to the ends of justice. 

The standaids of congruity, and thence the 
tests of incongruity, having already been 
Established, no more remains to be done at 
present, than, upon a view of the several 
Og 
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leading arrangements of Anglican procedure 
(so far as the present part of the subject is 
concerned,) to mark out — in the first place, 
the several incongruities, — in the second 
place, the several institutions in which they 
have respectively been exemplified. 

The following are the heads under which the 
principal incongruities belonging to this part 
of the field of-evidenco appear reducible; — 

1. Receiving testimony in the ready- writ- 
ten, that is, the less trustworthy, form, with- 
out any regard to expense, vexation, and 
delay ; and thence, in instances in which the 
sacrifice of the direct ends of justice is pure 
and simple, uncompensated by any saving or 
advantage, having respect to these incidental 
or collateial ends. 

2. Receiving testimony exempt from that 
security which is afforded by plmishment 
against mendacity and temerarious falsity ; 
and that in cases in which punishment is 
applicable for that purpose, with no less pro- 
priety than in any of the oilier ca<es in which 
punishment is actually thus applied. 

3. Receiving testimony exempt from that 
security which is afforded against mendacity 
and temerarious fiilsity by the sanction of an 
oath ; and that in cases in which that sanction 
is ap[)licable for that purpose with no less 
propriety than in any other of the cases in 
which it is actually thus applied. 

4. Receiving testimony, whether in the 
viva voce or the ready-written form, exempt 
from that security wliich is afforded as well 
against mendacity and temerarious faLity as 
against undesigned incorrectness and incom- 
pleteness, by the faculty of special inteno- 
gation, especially by or on behalf of the party 
adverse to him by whom the testimony has 
been called in ; and this too not on any such 
scoj’e as that ot a regard to preponderant in- 
convenience in the shape of expense, vexation, 
and delay. 

5. Receiving testimony (vir'i rocc testi- 
mony) in secret — z. e. without the benefit of 
publicity, in cases in which no ground of de- 
mand for secrecy applies : in cases in which 
the general advantages attached to publicity 
do not stand countei weighed by any of the 
inconveniences which, in the sha,pe of vexa- 
tion, arc apt in particular cases to result from 
the employment of that security. 

6. Receiving testimony (c/cd voce testi- 
mony) in public, in cases in which either no 
considerable advantage results from the em- 
ployment of that security, or such advantage 
(if any) is outweighed by the inconvenience 
resulting, as above, from the employment of 
that security in particular cases. 

7. In the case of testimony delivered vivd 
voce^ neglecting to make any express provi- 
sion, or any provision at all, for recordation : 
and — where, without any such provisioi|, 
such means have actually been brought into 
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existence as it were by accident — making no 
adequate use of them, but suflfering evidence 
of a less trustworthy, and comparatively 
highly untrustworthy, complexion, to be em- 
ployed, and even to the exclusion of the most 
trustworthy sort above mentioned. 

8. Providing to causes of one denomination, 
viz. criminal causes, one mode or plan of col- 
lection ; to causes of another denomination, 
viz. cimi causes, another mode or plan of col- 
lection altogetlun' different ; allowing, at the 
same time, the same individual case to be 
inquired after in cither or both of those widely 
ditferent modes. 

9. Applying to suits of the same denomi- 
nation (viz. criminal causes,) modes or plans 
of collection altogether ditferent, aecordingas 
this or that arbitrarily allotted sub-denomi- 
nation happens to have been given to them, 
such as indictment, information, attachment : 
allowing, at the same time, the same indivi- 
dual ease to be inquired after in any one, or 
in’^kweral together, of those modes; amongst 
which, as compared one with another, the 
ditfereneo is again extremely wide. 

10. ° Applying in like maimer to divers suits, 
all comprehended under tlie same general de- 
nomination of civil suits, modes or plans of 
collection altogether ditferent, aecoiding as 
this or that arbitral ily allotted sub-denomina- 
tion happens lespectively to have been given 
to them, such as action, bill in equity, petition 
in bankruptcy, suit in ecclesiastical court : 
allowing here also the same individual ease 
to be inquired after in any one;“ or in several 
together, of those modes ; amongst which the 
difference is again extiomel}' wide. 

11. Appl)ing, in the course of the same 
suit, modes and plans of collection altogether 
ditferent, accoiding as the fact or question 
forming the subject of inquiry were the prin- 
cipal, or an incidental one, and the inquiry 
thereupon considei-ed as definitive, or but 
preparatory : and this, although in both the 
importance be exactly the same, the fate of 
the cause being as elfectually determined by 
a decision on tlie incidental question, as by a 
decision on the principal question. 

12. Rendering it necessary that one and 
same fact or question should in all cases be 
inquired into seveial times over ; and this not 
in respect of any special demand wliich in this 
or that individual instance may present itself 
for such repetition, but in virtue of a general 
unbending rule, grounded on the denomination 
under which the species of cause or demand 
happens to have been aggregated, by an ap- 
pointment altogether arbitrary, as above. 

Should it enter into the conception of any 
admirer of technical procedure to fancy, or 
pretend, that, in the allotment of the modes 
of collection to each case, any regard has 
really been paid to the different demands pre- 
sented by different cases for closeness and 
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elaborateness of scrutiny ; or, in other words, 
that any symptoms have been manifested in 
it of any consideration had of the interests of 
truth and justice, unless it be in the view of 
making the more complete sacrifice of them 
on the altar of professional profit ; let him 
take into mind the following example, and 
then answer, if he has courage enough for 
the task. 

Laesus, having (as he says) sustained a per- 
sonal injury from personal violence olfeied to 
his person by the hand of Furius, has it in 
contemplation to call him to account in the 
way of law. In this, one of the most simple 
and common of all cases, the following are 
the options he; has, in the first place, of the 
courses or modes of procedure which he will 
pursue, and thence of the modes of collection 
which will be pursued in relation to the tes- 
timony by which the fact of the offence is to 
be established. 

I. In the first place, he may proceedthy 
ttetion — civil action : aad in this case the col- 
lection of the e valence is twice performed, 
each time in a diffeient mode ; viz. 1, At the 
outset of the cause, by the declnra! con : the 
instrument so called, in which the [daintilf, 
without the sanction of an oath, and with- 
out being subject to examination, is made to 
assert in general terms the fact of the offence, 
coupled with the designation of the person of 
the offender, and the individual person who 
has been the subject of the offence. 2. At 
the trial : but on this occaision, so far from 
being deemeef necessary, the testimony of the 
plaintilF is univcrsall> excluded. Extraneous 
witnesses, suclr, if any, as the transaction 
happens to have fuinished, aie (unless ex- 
eluded upon some other pi ('fence, out of the 
legion of pietences which, in the technical 
system, men of law have started upon thi:, 
ground) heard and examined vivd voce, in the 
mode in that belialf already indicated. 

II. In the next place, he may proceed by 
indictment, with or without previous applica- 
tion to a justice of the peace. In the ca^e of 
the indictment, he is twice heard, if he thinks 
proper, in the character of a witness in his 
own behalf, in his own cause, with or with- 
out extraneous witnesses, as the case may be 
(the same person who, had he proceeded in 
the mode of procedure called action, would 
have been too untrustworthy to he lu'ard ;) 
both times deposing viva race, and subject to 
interrogation on the part of the judge — I. At 
the inquiry before the giand jury, without 
being subject to cross-examination by or in 
behalf of the defendant ; 2. At the definitive 
trial, before the petit jury, subject to that 
scrutiny. 

As to the defendant, Furius ; — at the in- 
quiry before the grand jury, he cannot depose, 
either for or against himself, being excluded 
from both faculties by the physical bar of 
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absence : at the inq ury before the petit jury, 
he stands also excluded from both, but by the 
legal bar of positive institution. No ques- 
tion can be put to him by the advocate on 
the other side ; no (piestion can be put to him 
by his own advoc'^te. lie has a right, if he 
thinks fit t« exercise it (a right which, if he 
listens to the advice of his advocate, he will 
not exercise,) to speak, the phrase is, in 
his own di'tence : Init as the oath cannot be 
tendered to him on his own application, any 
more than at the instance of the adversary, 
what he says is not eonsidered as testimony. 

3. Previously to the application to the grand 
jury for the allowiinee, on their part, neces- 
sary to the production of the evidence before 
the petit jury, Eiesus has, if he has thought 
fit, made lipplication to a justice of the peace: 
on which occasion, Furius having als(^, by 
summons or wan ant (i.e. without or with 
bmlily force,) been liroiight before the magis- 
strate in the preicnce of Liesus, the whole 
transaction ina\ have been completely brought 
to light by a mass of testimony collected in a 
mode not (lilfeiiiig by any features worth ex- 
patiating upon, from tlie mode just mentioned 
us observed on the occasion of the definitive 
inquiry, the trial before the petit jury. 

III. Ill the third place, he may proi’eed in 
the way of infoniuition : in which case are 
exhibited the two or the three courses of 
inquiry and mas'^e^ of testimony above stated 
under that licad, viz. 

1. Allidavit work, on the occasion of the 
motion made by tlie advocate of Liesus for 
tlie rule upon Furius to show (iause why the 
infoi Illation pioposcd to he exhibited against 
him by Liesus should not he filed ; i.e. entered 
among the records, to form a groundwork 
for the definitive inquiry called the tital. On 
this occasion, Loesiis exhibits his own testi- 
mony, his own ready- writ ten and uninterro- 
gable testimony, in the shape of an affidavity 
together with the testimony of any such ex- 
traneous witnes'^es as (the transaction having 
happened to furnish them) can be persuaded 
voluntarily to join their atYidavits to his. 

2. Oil the occasion of showing cause, as 
above, conics', on the part of the defendant 
Fun us, Ills own testimony in his own behalf; 
udiich, being in tlie ready- written form, and 
secure against the scrutiny of adverse inter- 
logation, is tlieiefore admitted without scru- 
ple. Of course, unless subject to any special 
objections, so are the afiidavits of as many 
extianeous witnesses as he can prevail upon 
to take part with him : for in this stage the 
cause alfords not, on either side, any compul- 
sive process for the obtainment of evidence : 
so that, on this stage, upon which the re* 
maining ones are built, there cannot be any 
otrher witnesses than partial ones. 

*3. At the time of the trial, the evidence 
and the mode in which it is collected stand 
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on the same footing here, in the case of in- 
formation, as above in the case of indictment. 
Hut, compared with the views of reason and 
justice entertained or professed to be enter- 
tained at an anterior stage, procedure by in- 
formation affords a contrast not exhibited in 
the procedure by indictment. The self-same 
person who, on the preliminary inquiry, dis- 
coursing in the way of ready-written ai»d un- 
interrogable testimony, has been received to 
depose upon oath, is now, on the trial, sub- 
jected to the same disadvantage, and screened 
by the same privilege, as in the case of the 
indictment. He can neitlior be compelled by 
questions, with or without the sanction of an 
oath, to bring forward or admit such ti uths 
as make against him ; nor suffered, under the 
same sanction of an oath, to bring forward 
such truths as make for the advantage of his ; 
cause. The oath which, in the same case and 
the same cause, was no hardship, is now be- 
come, on a sudden, an intolerable one: tlie 
same individual, upon whose credibility the 
fate of the cause has been depending, now 
becomes so completely incredible as to be 
unreceivable. 

4. In case of conviction, after the trial, 
comes (though not necessaiily yet frequently, 
perhaps most frequently) the fresh batch of 
affidavit work, as above described. The cre- 
dibility, the trustworthiness, now remains or 
is revived on all sides : the incredible prose- 
cutor (incredible, had his suit been called an 
actioii) is now encountered, and for the se- 
cond time, by the lately incredible, and now 
again credible and trustworthy, defendant. 
They are now again both credible : why ? 
Because it is in the least trustworthy of all 
modes of testification that they both of them 
make application to be heard. 

IV. It was (suppose) on the occasion of the 
serving on Furius the process of the court 
(the court in which the new mode of proce- 
dure now to be spoken of is instituted,) — 
that is, of conveying a summons issued from 
the court, or ministering in some other way 
to the power and authority of ,the court, — 
that Lajsus received from him the injury com- 
plained of. It is a case that happens every 
now and then, and may happen at any time. 
In this case, another option he has, is, to pro- 
ceed by way of attachment. 

1. Affidavit work, the least trustworthy of 
all modes of collection, now completely su- 
persedes and renders unnecessary every other, 
that is, every better, mode. Grand jury and 
petit jury are now found to be mere lumber, 
and, as such, thrown into the dust-hole. Both 
fools’ baubles being thus put out of the way, 
the Chief justice, like Cromwell in the House 
of Commons, wields the rod of power and pu- 
nishment at his case : and this he is suffered to 
do by the worshippers of the idol with twelve^ 
beads : always on condition of his acting upon i 


improper evidence— -upon evidence too un- 
trustworthy ever to be offered to that idol. 

2. When, on the ground of the mass of 
evidence thus collected, the defendant Furius 
has been convicted and consigned to punish- 
ment (to imprisonment) in consequence of the 
attachment’s having gone against him, as the 
phrase is; then comes the fresh inquiry above 
mentioned under that head — the inquiry by 
interrogatories. This mode, being different 
from the former, can therefore scarcely avoid 
being better. Though the questions be pre- 
meditated, and (unless by a discretionary 
latitude assumed by the subaltern judge) 
incapable of being accommodated, each suc- 
ceeding one, to the preceding answers, the 
answers at any rate are unpremeditated: or 
at least may be, for aught that appears to the 
contrary, if the judge ad hoc (the master) 
thinks fit to insist on their being delivered 
on the spot. Hut, lest the mode of inquiry 
sliq^ild be too good, it is now carefully wrap- 
ped up in official darkness : and, after every- 
thing has been brought to light that was 
deeme/l necessary to warrant the punishment 
imposed, a deep secret covers the rest. The 
party injured, too — the prosecutor Licsus — 
from whose suggestions further questions and 
further lights might have been expected with 
more reason than from anybody else, had any 
such further lights been necessary, — finds the 
door of this secret court shut against him, as 
against everybody else. As far as zeal is 
worth looking for on the part of the master, 
the subaltein of the great jiUige, against 
whose authority the contempt has militated, 
as much may perhaps be not unreasonably 
looked for, as may m general be sufficient for 
the purpose. But all the zeal in the world 
will not stand in the place of information : 
and, if the case were of a sort to need any, 
the only person on whose part it can latioii- 
ally be looked for, is the prosecutor; on 
wliose face, for anything that appears, the 
door of the closet is shut, as well as against 
every other but the examiner and examinee, 
with or without a third person in the charac- 
ter of scribe. 

Meantime, should that be true which has 
pretty imu-h the air of being so, viz. that the 
supplemental inquiry is an inquiry without 
an object, unless it be the extracting from 
the examinee the fees for the exercise thus 
given to his patience, — any defects observ- 
able ill the plan of operation will be the less 
to be regretted.* 

* If, after an offender has been convicted, the 
process of subjecting him to an examination of 
the inquisitorial kind, — this is the approjiriate 
denomination, I use it not in the charactcrof a vi- 
tuperative one, — if this process be a useful process 
in any case, why in this case to the exclusion of 
all others ? Why not in many other cases as well 
as this, or in preference to this ? Why not, for 
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V. Let Laesus be a clergyman : the mis- 
fortune is of the number of those to which 
a clergyman, no less than any other man, is 
exposed. In this case he has the option of yet 
another remedy, — a remedy by suit in the 
ecclesiastical court. The badness of the mode 
of extraction employed in courts ot that class 
will be hereafter seen. 

Amidst all these remedies, with the cor- 
responding manipulations for the collection 
of testimony — a question that to a thinking 
reader . can scarce fail to present itself, is — 
can they all, or any, and which ot them, be 
employed together? To meet this question 
by an all comprehensive and at the same time 
determinate set of answers, is wliat tlie most 
experienced lawyer would scarcely take upon 
him. 

When, for an injury of this nature, a man 
has prosecuted the wrong- doer in the way of 
indictment and (the indictment still pend- 
ing) has afterwards sued him in the wa^lof 
action, — instances have been known where 
(on application made in the way of motion) 
the court have compelled the plaintiff tc*make 
his election between the two remedies, by 
staying, or threatening to stay, the action, 
till he has undertaken not to go on with the 
indictment. 

On inquiry, it would perhaps turn out that 
the restraint thus put upon multiplied litiga- 
tion, for the same cause, may have been mo- 
dified in other ways besides the above. But 
the changes tjiat might be rung in this way 
would, it taken in hand by a mathematician, 
be found in no small degree numerous; and 
amongst them might perhaps be found as many 
for which, for want of precedents, a circum- 
spect lawyer would not take upon him to 
answer, as of those concerning wiiich the 
oracle would not scruple to pronounce : espe- 
cially as ecclesiastical law would require to 
be included in the spheie of his medita- 
tions; and, the law (ignorance of which is not 
excused in any man) being, for the general 
convenience of the practitioners, divided into 
divers branches, some of tliem having little 
communication with their rivals, the judge 
wlio is erudite in the one, confesses himself. 


example, to ascertain the state of his finances, 
for the purpose of observing the weight of the 
pecuniary burthen he is able to bear m the cha- 
racter of satisfaction or of punishment ? Why 
not, in case of apprehendecl insolvency, for the 
purpose of securing what remains for the benefit 
of creditors, in just proportions ? Why not, in 
the case of criminality in the way of dejiredation, 
for the purpose of investigating former depreda- 
tions, and restoring to the persons injured such 
fruits as may be to be recovered ? Why not — but 
questions of this nature proceed on the supposi- 
tion— the perpetually-disproved supposition, that 
the arrangements of technical procedure have for 
their objects the ends of justice. 

* Vidti infra-, Chap. XVII. 


m 

with habitual modesty and reciprocally-re- 
quited candour, less than a tyro in the other. 

For example : though, in the order above 
exemplified, the restriction is applicable, it 
follows not that it would be so, were the or- 
der, as between remedy and remedy, reversed. 
By an action for the injury, a man recovers 
damages — obtains money under the name of 
damages : it follows not by any means, that an 
indictment brought afterwards for the same 
offence could be got rid of on that ground. In 
case of (‘onviction, in considering the amount 
of the penalty (if peenniary) to be inflicted, 
the court might, and probably enough would, 
consider the prior burthen so imposed : but, 
though the penalty should be reduced to a 
nominal one, the costs would remain without 
reduction^ and, in conipaiison witli tliat part 
of the burthen which is not capable of being 
adjusted to merits and derneiits, the part 
wliicli is capable of such adjustment is com- 
monly very ineongiderable. 

Another consideration which the oracle 
would know better than to bring to view, is, 
that, for a man to take his chance ot getting 
rid of one sucdi burthen, it would be necessary 
for him to begin with taking upon himself 
another. For, in an English court of justice, 
nothing is done out of the way without mo- 
iion, nor any regard paid to a motion unless 
supported (and in general with the laciilty of 
being combated) by affidavit work : a sort of 
contest which is in fact a suit of itself, in 
everything but the name ; being, as hath al- 
ready been seen, that sort of suit in which 
matters of any dcgiee of importance mav be 
and are determined. 

One point on whieh a man may venture to 
pronoimce with gi eater confidence, is, that, in 
the case of the clergyman (for example,) the 
three remedies, as they are called, each with 
its proportion of irreducible and previously 
unascertainable costs, must each ot them be 
Iirought into action, or a correspondent end 
of justice (at least accoidiiig to Blackstoiie’s, 
which is the technically correct conception 
of the ends of justice) remain unfulfilled. 
Reparation of the breach made in the king’s 
peace, reparation of the damage sustained by 
the party injured, and reparation of the da- 
mage done by the sin to the sinner’s soul, — 
these are the objects to be provided for ; and, 
where money is the healing matter, it requires 
for each ailifferent sum to be levied by a dif- 
ferent set of hands.t By a sum of ten pounds, 
for example, conveyed into the pockets of the 
individual injured, the injury sustained by 
that individual (that is to say, to the extent 
of the sum, and in consequence of its repair- 
ing or healing property,) is repaired. But by 
this ten pounds no sort of repair is applied to 
l^e breach that had been made in the king s 
^Peace : to make this second repair r equires an - 
HI. Comm. IV. Chap. 15. 
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other sum, suppose a like sum of ten pounds, 
by which, if duly conveyed into tlie pocket 
of the king — (what in law is said of the king 
is commonly a fiction, but here it is plain 
truth) — duly conveyed into the royal pocket 
by the surveyor of the green wax (there is 
much learning in that green wax,*) may be 
presumed to produce that salutary elfect. 

As little, although put into the pocket of 
a clergyman, does this same ten pounds con- 
tribute to the repair of the damage done by 
the assault to the sinner’s (the assault er’s) 
soul : the soul remains as siniul and as sick as 
ever, unless and until a third sum, say aLo of 
ten pounds (according to Rlackstone, it must 
be a round one,) has found its way into the 
pockets of the officers of the court, by way 
of “ commutation of penance. ”f Thus stands 
the matter according to Blackstonc, to whose 
peering eyes depredation is an object of scorn 
or adoration, according to the power of the 
depredator ; and by whom every fee that finds 
its way into the pockets of those by-practi- 
tioners is regarded as so much stolen from 
the superior college. 

If Blackstonc were to be trusted to, “ these 
three kinds of prosecution may, all of them,” 
(he says not, any of them,) be pursued for 
one and the same offence. Interrogated about 
the stop that might be put to the action, he 
might probably enough have replied, that to 
pursue is one thing, to pursue with effect is 
another. But he who, on any occasion, ti usts 
to Blackstone, leans on a broken reed ; and 
it is among the piivileges of an inter[)reter of 
English jurisprudence, that his interpreta- 
tions may always be deceitful, without ever 
being false. 

On the subject of testimony, the following 
presents itself as a tolerably correct and tole- 
rably complete list of the souices from whence 
the distinctions struck out by the sinister in- 
dustry of the man of law have been derived; 

1. The relation borne to the cause by the 
proposed deponent : that of an extraneous 
witness, with or without interest — (not that 
his being without interest is a point that, to 
the purpose of its sinister effect on the mind, 
ever can be ascertained) — or that of plaintiff, 
or that of defendant, in the cause. 

2. The modification given to the course of 
procedure, as distinguished by the teims cri- 
minal and civil. 

3. The sub-modifications given to that 
course, as further distinguished by the appel- 
lations of indictment, information, appeal, 
criminal suit in the spiritual or ecclesiastical 
court, action, mandamus, prohibition, bill in 
equity, petition, civil suit in the spiritual or 
ecclesiastical court. 


* See 23d Report of the House of C’ommonL 
Committee on Finance, anno 17!)8. ^ 

t IV. Comm. C hap. Iff. 


4. The stage to which, according to the 
sub-modificution to which it has been re- 
ferred, the inquiry by which the evidence in 
question is called for happens to belong : — 
on an indictment for felony or breach of thd 
peace, the preparatory examination ; the in- 
(piiry before the grand jury ; the trial (except 
in case of felony;) the supplemental affida- 
vit work, preparatory to the pronouncing of 
judgment or sentence : — in an information, 
the preparatory affidavit work; the trial ; the 
supplemental affidavit work preparatory to 
the receiving judgment or sentence : and so 
on. 

5. The station of the demand on the occa- 
sion of which the testimony is proposed to 
he received ; viz. whether it be the principal 
demand, which gave beginning to the cause, 
or some incidental demand, made (whether 
by the plaintiff or by the defendant) in the 
course of tlie cause. 

The person at whose instance the tes- 
timony is proposed to-be exhibited; whether 
the proposed deponent himself, the judge, a 
plaintiff, a defendant, a co-witness, or an ad- 
vocate, on the one side or the other: and (in 
each case except the two first) whether the 
party on whose side the deponent was first 
called upon to depose, or any other person 
calling for liis testimony on the same or on 
the opposite side. 

7. The willingness or reluctance, whether 
on the part of the proposed deponent himself, 
or on that of either party or any co- witness, 
in respect of liis coming to act**iu that cha- 
racter: according to which modifications, his 
testimony, if admitted, is admitted either 
without (‘ompulsion or on compulsion; if ex- 
cluded, is excluded either on the score of 
reluctance, or notwithstanding willingness. 

8. The condition of the testimony in respect 
to particularity : whether resting altogether on 
generals, or descending more or less deep into 
particulars, through the fixation of limited or 
individual portions of time and place, and 
the designation of the things and persons that 
are the subjects of it, by classes, determinate 
assemblages, or individuals. 

9. The occasion, whether judicial or extra- 
judicial, on which the testimony in question 
is proposed to he, or has been, delivered. 

10. The nature of the signs by which it has 
been or is proposed to be expressed, at the 
moment of its first utterance, or afterwards : 
i. e. whether delivered by evanescent signs, 
as viva vocCy or by permanent signs, as in the 
state of a ready- writ ten document; and if by 
evanescent signs, whether fixed or not fixed, 
during its utterance, or at any subsequent 
period of time, as by written notes or mi- 
nutes. 

11. In case of falsehood with mendacity, 
or falsehood through temerity (though this 
latter species, materially as it diners from the 
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other, is scarcely dislingiiiished;) the annex- 
ation or non-annexation of punishment to a 
deviation from the [)ath of truth. 

12. In the above eases, the performance 
or non-performance of the ceremony called 
swearing, or taking an oath — a ceremony in- 
stituted for the purpose of binding witnesses 
the more effectually to an adherence to the 
line of truth, on the occasion of their acting 
in the character of deposing witnesses 

It is of distinctions like these that nineteen 
parts out of twenty of the chaos of jurispru- 
dential law are composed. It is from effu- 
sions like these, that the manufacturer of tliat 
chaos of fraud and imbecility derives, from 
his accomplices and his dupes, the praise of 
ingenuity and science. 

To the eye of common sense and common 
honesty, looking to the ends of justice, all 
these distinctions are the baseless fabric of 
distorted vision. In the estmiation of com- 
mon sense and common honesty, it nuityis 
not — • 

1. What relation the individual whose tes- 
timony is in questioij, bcais to tlie cayse — 
whetherthatofexti ancons wi( ness (interested 
or not interested,) plaintilf, or defendant. 

2. Nor whether the suit be called ciiminal 
or civil. 

3. Nor, in either case, by what capricious, 
or accidental, or obsolete, or insidious mo- 
difications, the course of procedure in it has 
been diversified, and by what denominations 
those modifications have been distinguished. 

4. Nor in what stage the inquiry is: and 
so on, as the reader may easily [uirsue for 
himself, through the twelve sources of dis- 
tinction. 

CHAPTER XV. 

MODE OF EXTRACTION IN ENGLISH COMMON- 

LAW PROCEDURE ITS INCONGRUITIES. 

§ 1. Case^ penal: offencey a felony : procedute 
by indictment. 

Where the punishment rises to a certain 
pitch, the offence is called a felony : lielow 
that pitch, it is called a misdemeanour. With- 
out endless details, any more precise account 
would be impossible. 

The mode of collecting the evidence is, in 
these different cases, distinguished by material 
differences ; but these differences are made to 
depend, not upon the nature of the case, but 
upon the nature of the punishment. 

In the case of a felony, the evidence is 
collected (^the whole or the principal part of 
it) three times over: each time by a different 
tribunal, and according to a different set of 
arrangements. Once, by an inferior and non- 
professiona! sort of judge called a justice of 
peace, without a jury: in this case, the hear- i 
ing or bearings are called the examination, A 


second time, by a sort of jury without a judge, 
called the giand .}ui \. And a third time, by, 
or rather wit li, another suit of jury (directed 
by a judge, infi rior or superior, non-profes- 
sional or profc'^-ijinal,) called a petit jury. It 
is on the last occkasion only that the hearing 
is called the liial: a term for which no other 
language affords anything like an equivalent. 

So in the ca>e of a misdemeanour, regarded 
as amounting to a breach of the peace. 

In the case of a misdemeanour not so re- 
garded, the preliminary examination has no 
place. The cause comes, in the fn-ht instance, 
before the grand jury; unless where the pro- 
ceeding is by i/ifurmution, of which after- 
w-^ards. 

We shall begin with the case of felonies. 

I. Inquj[ry before a justice. 

licfoie this tribunal there are commonly at 
least tw'o hearings. At the fust, comes a per- 
son in the character of a prosecutor, to state 
the fact of the jupposed offence, and the 
person of the suj^posi'd offender, for the pur- 
pose of tlui'5 Ibiming the ground of Ins appli- 
cation for a irnrrant."' A warrant is an oidei; 
to be directed to a (iroper officer by the jus- 
tice, for the aire^tation of the defendant, that 
he may be brought before bini for examina- 
tion, and, in the meantime, committed to a 
proper prison, to secure his forthcomingness 
for that purpose. 

At this first liearing, the absence of the 
defendant is supposed by the nature of the 
case.f The plaintiff, or (as he is called) the 
prosecutor, being first put on his oath, slates 
Ids case in the wuiy of spontaneous deposition, 
the judge on his part interposes w'hat ques- 
tions he thinks fit; which questions, it is evi- 
dent, so far as their ojieration or tendency is 
in favour of the defendant, have the effect of 
adverse interrogation. 

This ex parte examination is either alto- 
gether private, or more or less public in any 
degree, according to accidental circumstances, 
and the discretion of tlie judge. By a pro- 
vision of statute law, minutes of such exami- 
nation oughf; to be taken by this magistrate. 
Whetherthey ever are taken, does not appear 
in print. What does appear is, that there are 
instances in wddeh this statute is disobeyed; 

• In consequence of the efhciency of tlie new 
police, applications to the magistrates in the me- 
tropolis, for warrants to apprehend individuals 
charged wi^i felony, are now very rare. When 
for the first time the magistrates hear of the 
matter, the person accused is, generally speaking, 
already in custody. — Ed. 

-f- Unless where the delinquent, being caught 
in the commission of the ofrence, is by indivi- 
duals (with or without the assistance of a con- 
stable) brought to the magistrate in the first 
instance, before any warrant granted by him for 
tjie purpose, and therefore without any such 
^arrant In this case, the first ex parte impiiry 
is of course wanting, or (what comes to the same 
thing) converted into a reciprocal one. 
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in which ill consequences arise from this dis- 
obedience; in which the superior judges are 
apprized of the disobedience, see the ill con- 
sequences of it, and take no notice of it.* 
Next comes the reciprocal hearing: when, 
the defendant being produced in the character 
of a prisoner, the prosecutor (being, as before, 
upon oath) tells his story as before. He is 
confronted with the defendant ; the defen- 
dant puts what questions to him he thinks 
fit, which questions have of course the effect 
of an adverse examination : to the one, as 
well as to the other, questions such as the 
occasion demands are put of course by the 
judge. With or instead of the above-men- 
tioned first witness, may have come on this 
occasion any number of other witnesses, ac- 
cording to the individual circumstances of 
the case. The defendant, orf this occasion, 
is not upon oath : he is neither required nor 
permitted to subject himself to the ceremony. 
In case of an illegal attack made upon a maifs 
person in the way of physical force, the fa- 
culty of self-defence is allowed to him for his 
protection, by English as well as other laws. 
In England, for his protection against legal 
accusation, the faculty of mendacity, with its 
attendant, non-responsion, is (on this occa- 
sion as on others) carefully reserved to him, 
as a branch of the lawful faculty of self-de- 
fence. In putting questions to a defendant 
thus under examination, it is a sort of fashion 
to give him warning that he is at liberty to 
answer them or not as he thinks fit ; for, 
though whatever a supposed delinquent is 
supposed to have said, out of the presence of 
a judge, to his own prejudice, is heard with 
perfect readiness, — yet, whatever evidence 
of the same nature it might have happened 
to him thus to furnish against himself in the 
presence of a judge, is carefully prevented 
from coming into existence. The criminal 
(for to a criminal alone can the intimation 
he of any use) the criminal, if the case admit 
of his availing himself of this fiiendly warn- 
ing, avails himself of it, and is eventually 
turned loose again into society to afflict it 
with fresh crimes. The judge obtains the 
praise of patriotism and humanity and legal 
science, at no other expense than that of the 
interests of truth, justice, and public security. 
A deluded public pays a man with its praise 
for betraying its own interests. Sometimes 
it may happen that the public, ht*sides being 
duped to its own prejudice, is duped for its ] 
own advantage. The magistrate, wishing to j 
reconcile, if possible, the merit of serving 
the public interest, with the praise of having 
betrayed it, extracts the confessorial testi- 
mony where the cause stands in need of it, 
reserving the warning for the cases in which 



he perceives the inutility of it. But all this 
is matter of chance. 

The number of these examinations depends 
of course upon the exigency of the individual 
case : upon the number of the witnesses, the 
remoteness of their situation, and the several 
other possible causes of unavoidable compli- 
cation and delay. 

Of the evidence thus obtained, the aggre- 
gate constitutes what, under the Roman pro- 
cedure, would constitute ground sufficient 
for a decision in the first instance — for a de- 
cision which, supposing no appeal, would be 
definitive. 

In English procedure, the acts of this tri- 
bunal serve but as a passport to the two 
others. In a large proportion of cases of this 
class (perhaps the greater number,) the truth 
is as eifectually brought to light in one hear- 
ing (that hearing being a reciprocal one,) as 
it could be in fifty : but, because ulterior in- 
qiy ry is in some few cases necessary, it is 
employed in all ; including those in which it 
is useless, and worse than -useless. 

II.- Inquiry before the grand jury.^ 

Applied to the class of cases still in ques- 
tion, the operations of this intermediate tri- 
bunal may be set down as purely mischievous. 
They had once an object, but that object has 
been done away : it might be seen to be so, if 
bigotry had eyes ; but bigotry is blind: the in- 
cumbrance keeps its place ; lawyers and their 
dupes never speak of it but with rapture. 

The object was to preserve an innocent 
mail from the vexation inculeiital to prose- 
cution : and innocent he might well be pro- 
nounced, if, even upon the face of the evidence 
produced against him by the adversary, de- 
linquency did not appear probable. 

The design was laudable: and to this de- 
sign, the procedure, whatsoever might be the 
inconveniences attached to it in other re- 
spects, was naturally eiiougli adapted. 

1. Evidence was received only on one side 
— on the side of the prosecutor : on the side of 
the defendant, not ; for to call upon him for 
his evidence would be to subject him to the 
very vexation from which it was intended he 
should be preserved. 

2. The evidence was received and colled eJ 
in secret ; that is to say, in so far as secrecy 
was compatible with the presence and parti- 
cipation of a number of persons (the persons 
composing the grand jury) from twelve to 
twenty-three. In the same intention, these 
jurymen were sworn to secrecy. Why ? Be- 
cause, at this period, the defendant knew 
nothing of the matter. The bill being found 
by this jury (i. e. the accusation pronounced 
to have had a sufficient ground in point of 
evidence to warrant the ulterior inquiry,) 
thereupon went an order for his arrestation. 
Had it not been for the oath, a friendly jury- 


♦ Leach’s Cases, 3d edit. 
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man might give intimation, and the defen- 
dant make his escape. 

In the first place, then, the institution is 
useless: it has been so about these two hun- 
dred and fifty years. The defendant has been 
already subjected to the vexation from which 
he was thus to have been preserved. Fiom 
the middle of the sixteenth century, the exa- 
minations above described have taken place. 

In the next place, it is mischievous. It is 
so in no small degree. One of the great 
boasts, as well as one of the greatest merits, 
of English procedure, is its publicity. This 
security, it has been seen, is sacrifu ed : sa- 
crificed, and so continues to be, after the ob- 
ject for which the sacrifice was made is gone. 
The consequence is, an unlimited domination 
to popular prejudice; to party, if not personal 
interest and affection; to false humanity ; to 
caprice under all its inscrutable modifications. 
In practice, many a bill which ought to have 
been found, is thrown out without reason 
many a mischievous delinquent turned loose. 
In the abuse of this useless institution ma) 
lie seen the sole use and justification of* the 
inquiry by information; of which piesently 
in its place. 

Under the auspices of publicity, for ex- 
ample — as at the succeeding impiiry before 
the petit jury, causes in other respeids the 
same, could not be productive of equal mis- 
chief. Whatsoever became of the legal sanc- 
tion, the moral would not lose its hold. Of 
a guilty man, who is seen and known to be 
guilty, the proof of his guilt is itselt a pu- 
nishment. 

Nor, as applied to the judges themselves, 
is the tutelary genius of publicity altogether 
without its inllucnce. In the way of legal 
punishment, they are indeed exempt from 
responsibility altogether. In the way of 
moral repioacli, — ^tliough, by the want of 
individual responsibility, tlie security by 
publicity against inisdecision is, on the pait 
of these ephemeral judges, sadly diminished, 
it were too much to look upon it as alto- 
gether destroyed. 

111. Inquiry before the petit jury, called 
the trial. 

The doors are now thrown open : under the 
auspices of publicity, collection and regis- 
tration of the evidence are performed, each in 
its best mode, with no other exceptions than 
those which will be mentioned as we proceed. 

At this stage, the defendant is necessarily 
present, as being necessarily in custody ; on 
which account it is that he is never desig- 
nated by any other appellation than that of 
the prisoner; if he were not present, the trial 
would not be legal,* 

• Why not legal ? Because, if not present, he 
stands bereft of two essential faculties, both ne- 
cessary to his defence — the faculty of cross-exa- 
mining the witnesses on tl.e other side, and the 


I Being present, one question, and but one, 
is put to him, and that at the outset of the 
inquiry : “ Are you guilty or not guilty?” If 
his answer were Guilty, and he were to abide 
by it, the trial would be at an end : Guilty 
would of course be tbe decision — the verdict 
(as it is called) of the jury.f 

That this species of confessorial evidence 
ought not of itself to be regarded as sufficient 
to warrant conviction — that it ought to bo 
followed up and confirmed by a detailed nar- 
lative — is a proposition whicli will be main- 
tained in another place.!)! That mendacity, 
ami subornation of mendacity, is no more 
necessary or conducive to the tmds of justice 
on this tlian on any other occasion, is a pro- 
posuion, the truth of whicli may be Iclt to 
rest upon its own evidence. 

Wheie it* happens to a piisoner to answer 
in the affirmative —in apjiropriate language, 
to plead (jxnltx ) — if he insists on it, the gene- 
ral understanding seems to be that he has a 
light to have such his plea rceoided : in which 
case there is a necessary end of the trial, and 
the verdict follows of course. 

In practice, it is grown into a sort of fashion, 
when a prisoner has returned this answer, for 
the judge to endeavour to persuade him to 
withdraw it, and substitute the opposite plea, 
tlio plea of not guilty, in its place. The wicked 
man, repenting of his wickedness, offers what 
atonement is m his power : the judge, the 
cliosen minister of lighteousness, bids him 
repent of his repentance, and in place of the 
truth, substitute a barefaced lie. Such is the 
morality, such the holiness, of an English 


faculty of producing evidence on bis own side. 
To preserve him from tliis disadvantage, what 
1 ^ the course taken by the law ? In case of his 
non-appearance, he is outlawed — subjected to an 
unfathomable mass of punishment, of which the 
punishment appropriated to the particular sort 
of otleuce of which he stands susjiccted, consti- 
tutes but a part. 

T If he pleads “ not guilty,” in a case of felony, 
he is also told that he may challenge the jury, 
by objecting td any of the jurymen as they come 
to be sworn Kd. 

:{: Book V. Circumstantial; Ehap. VI. Spon- 
taneous self-inculpativc Testimony. 

11 A rule which in itself has no reason, affords, 
so long as it is suffered to exist, a reason, and 
even a use, for this preposterous subornation. 
Unless the defendant will plead not guilty, the 
particular fa^ts by wliich his guilt is evidenced 
cannot forsooth be brought to view,® Why not 


® ^V^hen a prisoner pleads guilty, the usual 
course in England, is for the judge to read the de- 
positions, and examine the witnesses, if he thinks 
It necessary, in order to determine what degree 
of punishment should be inflicted. In Scotland, 
this practice is not adopted ; but in that part of 
the empire it is not customary for the judge to 
, offer any recommendations as to the prisoner’s 
plea Ed, 
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It would be some extenuation, though by 
no means a justification, if it were clear that 
the supplying the defectiveness of the general 
proposition by a detailed narrative, were the 
sole or principal object of this unnecessary, 
and (were it not that cvastoin is a cloak for 
every enormity) unseemly, subornation. But, 
such an apology would be but a surmise, and 
that (to judge by analogy) not the most pro- 
bable one. When a general disregard to truth, 
or (to speak more correctly) a fondness for 
falsehood, coupled with a general propensity 
to sacrifice the interests of justice to popular 
prejudice, to curry favour with the people at 
the expense of moral duty, pervades the whole 
system, breaking out on a variety of occasions 
into so many overt acts ; it seems much more 
consistent with probability to ascribe the ef- 
fect to this known actual cause, than to any 
other purely con]ectural one. 

When the witnesses in support of the charge 
have been respectively subjected to [)rimary 
examination performed by the advocate for 
the prosecutor — or by the judge, in the few 
instances in which it has happened that no 
advocate has been employed, — the prisoner, 
by himself and advocate, exercises, in so far 
as he thinks fit, tlie right of cross-examina- 
tion : the witnesses, of course, all of them 
upon oath. 

When the evidence on that side has been 
gone through, then comes the time for the 
prisoner to make what is called his defence. 
For this purpose no advocate is in these cases 
(cases of felony) allowed to him in private, 
the advocate may, in the way of advice, speak 
to him ; but, in the address to the judge and 
jury, must not speak for him : an arrange- 
ment, the propiicty or impiopriety of which 
belongs not to this place. The defence there- 
fore consists of a discourse, shorter or longer, 
according to the nature of the case, and the 

be brought to view ? \niat should hinder them ? 
Why not receive his confession in general terms, 
and at the same time receive tlie confirmation of 
it by the relation of all the particulars ? That, 
in point of reason, confessorial evidence conceiveil 
in general terms does not by any means super- 
sede the demand for the statement of the facts 
in detail, will be shown in another place ; but, 
to this purpose, mendacity on the part of the 
criminal — subornation of mendacity on the part 
of the judge, is no more necessary, or so much 
as conducive, than it is to any other useful and 
commendable purpose. In the natk^re of things, ’ 
the plea of guilty would no more prove an ob- 
stacle to the continuance of theinejuiry, than the 

I dea of not guilty. But so familiar and so de- 
ightful is falsehood to the ear and the lips of an 
English lawyer, that without it he would be per- 
petually at a stand : it is the oil, with which the 
wheels must at every turn be greased, or the 
machine would stand still. 

• By 6 & 7 Wil. IV. cap. 114, counsel for the 
prisoner may now address the jury in cases of 
felony. * « 


rhetorical powers of the prisoner; in which, 
whatever suggestions promise to his concep- 
tion to promote his cause, are brought forward 
without distinction : testimony and argument, 
facts (or pretended facts) and inferences from 
these facts, all produced without distinction, 
all uttered in the same breath. 

Oil other occasions, and on the opposite 
bid( 5 , the sanction of an oath, and the use of 
cross-examination, are magnified, the former 
far beyond the extent of its real efficacy, as 
the most indispensable securities for truth and 
justice : on this occasion, and as against the 
defendant on behalf ot the public, neither is 
permitted to be employed. 

Out of court, under circumstances favour- 
able to every species of abuse, the faculty of 
interiogating the defendant has been open to 
every man without distinetion, and without 
regard to fitness ; and the hearsay account of 
the result of sucli advcise examinations, in 
</fiy mimher, is admitted in evidence without 
scruple. In court, iwider the eye of the judge, 
in circumstances in whioh the possibility of 
abuse (unless the judge himself were to ho 
supposed a party to it) is excluded, all exer- 
cise of that faculty is forbidden ; nor iniist a 
single question ho put to a defendant in that 
view. 

§ 2. Case, penal : offence, a misdemeanor : 
jirocedure hi/ indictment. 

Let us next pass to the case of misdemea- 
nors attended with breach of the peace. 

The nomenclature is not hefe very expres- 
sive or determinate ; but it is such as English 
jurisprud(*nce furnishes. Oltences attended 
with violence to person or property, hut not 
in such sort as to he punished with the 
punishment of felony, — is a description that 
seems to come as near the m:irk as any other 
that could he given witliout limitations, ex- 
ceptions, and dissertations. ■[ 

Here too come the same three inquiries as 
before. The first, however (viz. that before 
a justice of the peace,) is not so uniformly 
resorted to as in the case of felonies. Of this 
inquiry, the principal use and object is pro- 
spective — to put a stop to a course of intended 
or apprehended injuries. It is for this purpose 
that power is given to the magistrate to oblige 
the defendant, on pain of imprisonment, to 
find sureties for abstaining from such trans- 
gressions in future. 

Here, as above, a but too obvious remark 
is, that, if justice had been the object in prefe- 
rence to plunder, this oneof the three inquiries 


•f- Peace is a word without meaning, in tfie 
mind of an English lawyer. The peace is broken 
by an unsuccessful attempt to give currency to a 
forged note or a bad shilling. Adultery, though 
committed by consent, is never committed any 
otherwise than by force and arms. 
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would in general have been the only one. To 
wan ant, in point of natural justice, the im- 
position of this burthenbome obligation upon 
the defendant, the magistrate cannot but have 
been satisfied of his delinquency — satisfied of 
it with that degree of persuasion which war- 
rants him in passing a sentence of conviction 
to other purposes, in the cases where power 
to that eifect has been conferred upon him by 
the law. Satisfaction, or punishment, or both 
(according to the nature of the case,) might 
as well be administered at the end of this first 
inquiry, when the stale of the evidence is ripe 
for it, as at the end of ever so many nmre. 
But, by any such arrangement, the reyuluriiy 
of the procedure wouhl have been destroyed : 
it would have been cut down, and reduced to 
summary ; every application of which is an 
injury to the profession, useful only to the 
public and the suitors. 

In this case, the registration of the evi- 
dence has not been made obligatory, as in the 
case where the subject-matter of the inquir^ 
belongs to the class, of felonies. Being un- 
performed where commanded, whether it be 
performed where uncornmanded, may be easily 
imagined. 

As between the two parties to the quarrel, 
the same want of reciprocity is observable as 
in those otlier cases. That one of them who 
happens to have come forward in the charac- 
ter of plaintiff, narrates and answers upon his 
oath ; the defendant, not. 

In virtue of the established [U’inciple, hare 
as there, the defendant may rctuse to make 
answer if he pleases : but, toi usmuch as from 
the nature of the case it is in general more 
for his advantage to he explicit than to be 
silent, the effect of the piivilege is scarce 
perceptible in practice : and, forasmuch as 
the piaise of humanity and patriotism is not 
to be reaped in so large a proportion in this 
case as in that, by tlie protection of guilt and 
the obstruction of justice, the piactiee of 
cautioning the defendant against the impru- 
dence of speaking truth is not here so fashioii- 
ahle. 

This (it must fiu ther he observed) is among 
the cases in whicli the party grieved has his 
option, whether he will consider the act of 
delinquency on the footing of a crime, or of 
what is called a civil injury, lii the first case 
(to speak strictly rather than correctly,) he 
obtains punishment without satisfaction ; in 
the other case, satisfaction without punish- 
ment. In this latter case, those three stages 
of inquiry are out of the question, and the 
inquiry is conducted in the purely non-penal 
mode, of which in its place. 

Among the circumstances which a man has 
to take into account for the piir[)Ose of this 
option, one is, the absence or presence of a 
sufficient mass of extraneous evidence. If 
the mode of procedure be of the non-penal, 


called the civile kind (in which case it is 
called an action^) the party seeking redress 
is not trustworthy, and, in the character of a 
self-serving witness in his own behalf, can- 
not be heard. If, as above, it be of the penal 
kind (in which case it is called an indictment^') 
the same individual ’is trustworthy, and his 
testimony in his own behalf is accordingly 
admitted. 

The reason given for the distinction is, that, 
in the case of an action, he has money at stake 
upon his testimony, whereas, in the case of 
an indictment, he has nothing at stake but 
revenge : as if, in the eyes of the bidder, re- 
venge were not worth to a man the money 
he is content to pay for the prospect of ob- 
taining it. In point of fact, the reason is no- 
toriously niitrue :* but, in the reasoning of 
English jmWpnidence, falsehood is a virtue, 
truth at best a supeifluity ; nor is the argu- 
ment weakened by the want of it. 

For inj lilies of the self-same description, 
there is yet another lAode of procedure, which 
is called an information ; of which by and by 
in its place. 

In this, again, the mode of inquiry and 
the rules of evidence undergo many material 
changes. The first inquiry — that before a 
justice of the peace — does not usually take 
place. The second — that before a grand jury 
— never can take place : an essential object 
of this form of procedure being to preserve 
justice against the obstruction apprehended 
fiom that secret, and consequently arbitrary, 
tiibunal. 

Among the advantages of the natural form 
of procedure, is that of its fixing the evidence 
in the earliest stage, and thus saving it from 
deperitioii. The first of the three above-men- 
tioned inquiries, — viz. the examination before 
a magistrate — the inquiry which, if it were 
the only one, would denominate the pioce- 
dure summary instead of regular, — possesses 
this great advantage. In procedure by in- 
dictment without such previous examination, 
and ill, procedure by action, and (as it should 
seem,) in procedure by information, this be- 
nefit has no place. 

English lawyers and their dupes are in 
raptures at the thoughts of so rich a variety 
of remedies (the list of which is not yet 
exhausted, f) all for the same injury. But, as 
there is not one of them that gives more than 
a fragment, scrap, of a lemedy, the plain 
fact is, the greater the number of them, the 
more inadequate to the object : — understaiad 
here the -professed object — the fulfilment of 
the ends of justice : for as to the real object, 
there is no want either of contrivance or suc- 
cess. 

The greater the number of these forms of 

♦ • * See Book IX. Exclusion, 

i* Ecclesiastical Court, 
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procedure, and the greater the variety of the 
arrangements they present in respect of the 
rules of evidence, the more impenetrable is 
the darkness, which has for so long a time 
been thicker than Egyptian, and without a 
miracle. 

The case of misdemeanor not attended 
with breach of the peace, calls not for any 
remarks, over and above those which have 
been given under the other heads. 

In these cases, the preliminary inquiry 
before a magistrate has no place. The lirst 
inquiry is the ex parte inquiry before the 
grand jury. In this, as well as in the last 
stage, the same observations apply to this 
class of offences as to the two others. 

§ 3. Case, penal : offence, a contempt : 
procedure by attachment. 

Causes determined without a jury : the 
commencement by motion : the inquiry car- 
ried on by or before the professional judge 
or judges. 

Now opens a scene of point-blank con- 
tradiction. Every rule of evidence, every 
principle held sacred where the species of 
cause gives occasion for the pronouncing of 
the magical word jury, is now completely 
abandoned. On a system of procedure com- 
pletely opposite to the former, the inquiry 
is conducted ; always by the same persons, 
always with the same self-satisfaction and 
content. 

In the species of procedure here in ques- 
tion, the court is one of the superior courts 
in Westminster Hall. The cause commences 
by motion — motion for a rule to show cause : 
an appliciition made to the court by the plain- 
tiff’s advocate, praying that an order (a rule, 
the technical word is) may be addressed to 
the intended defendant, commanding him to 
show cause why that should not be done 
(whatsoever it be) which at his charge the 
plaintiff wishes to sec done. 

The evidence in this case is composed 
wholly of affidavit work. « 

At the time of the motion, and as a neces- 
sary ground for it, an affidavit is produced 
containing the discourse of the plaintiff. That 
affidavit is commonly corroborated by other 
affidavits, exhibiting the testimony of extra- 
neous witnesses : the testimony of divers wit- 
nesses being sometimes conjoined in a single 
affidavit. ,i 

The plaintiff, in his affidavit, exhibits his 
own testimony in his own behalf : the sacred 
and inviolable rule, nemo debet esse testis in 
propria causd, is thus regularly violated. 

In vain would it be said — “ The cause is 
not his own, he has no interest in it by 
which, in English law language, is meant no 
pecuniary interest. In the first place, mmiy 
are the cases in which he has a direct ?njl 
manifest interest of the strictly pecuniary 


kind, and that unlimited in respect of mag 
nitude. In all cases he has the sort and de- 
gree of pecuniary interest created by costs — 
the eventual obligation of reimbursing to the 
adversary his share, in case of miscarriage. 
Even laying out of the case such eventual 
obligation, which may or may not be imposed ; 
supposing him not to have any pecuniary in- 
terest in the cause, he has at any rate some 
other interest of stronger quality — stronger 
than the interest created by the money which 
in the shape of costs (his own costs) he sa- 
crifices in pursuit of the service which he thus 
claims. 

Viva voce deposition, by the general con- 
fession,* or rather the proclamation, of all 
English lawyers, is the only completely trust- 
worthy form of testimony : this only fit ground 
of decision is here abandoned. 

Nor let it be said that considerations of 
convenience — convenience in respect of avoid- 
j^nce of the vexation and expense attached to 
personal attendaTu^e, had any the smallest 
[ share in giving birth to Jhis aberration from 
the line of universally-acknowledged recti- 
tude. The soit of case in which, more fre- 
quently than in any other, this mode of 
procedure is employed, is a case in which 
this species of vexation is at its minimum, if 
not equal to 0. Among the cases which find 
most employment for this species of proce- 
dure, is that of a dispute between attorney 
and attorney, not in a cause of their own, 
but on the occasion of the cause of their re- 
spective clients — a dispute^- having for its 
subject, on one part or the other, a supposed 
deviation from the established rules of pro- 
cedure. In a case of this sort, both deponents 
are, in supposition always, in reality com- 
monly, present in court — present at the same 
time. They are a sort of officers of the court : 
it is by belonging to the court, that they are 
what they are styled, attorneys of the court. 
I’liough not present as deponents, they are 
all the while present as attorneys. It is com- 
monly ill the hearing of the deponent him- 
self, that the studied and manufactured vehicle 
of his testimony is read. 

Along with viva voce deposition, vanishes 
cross-examination: even that inadequate and 
comparatively inefficient and untrustworthy 
species of cross-examination, which we shall 
see not banished by institution, any more 
than by the nature of things, from examina- 
tion in the way of written correspondence. 

There stands the plaintiff; close by him 
the defendant : each speaking — that is, hear- 
ing himself speak, by borrowed lips, in the 
character of witnesses. To neither of them 
is it possible to put a single question to the 
other : the court would never suffer it. 

Of the utility — in some measure the ne- 
cessity, of the practice of breaking down into 
numbered articles a mass of literary matter 
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the destination of which (in whatever shape) the least trustworthy source — is received, it is 
is to constitute or help to constitute a ground the inviolable rule to receive it in the least 
for judicial decision, — mention has been made trustworthy shape, and in the least trust- 
already in its place. Further on, instances worthy modification of that shape, 
will he brought to view, in which so impor- 
tant a help to comprehension has not been § 4. Case, penal : procedure hy information. 
refused to English practice. The present is Procedure in the ^i\y of information — in- 
not of the number. Of an affidavit, though formation in criminal cases, is commenced by 
it were of a length to reach from one side motion praying a lule to show cause : a rule, 
of the Hall to the other, the whole contents or order, upon the defendant, to show cause 
would not the less remain in one shapeless why an information, a species of accusation, 
undivided mass. On the part of the plaintiff, should not be exhibited against him. 

— his chance of success depending upon the This species of procedure, like the other 
goodness of his case as it stands impressed species of procedure in which a jury is em- 
upon the face of his narrative, — his endea- ployed, is of the composite kind. It contains 
vour (that is, the endeavour of his attorney, two distinct inquiries : the definitive one, in 
in so far as, in respect of intelligence as well which the rules of evidence are exactly the 
as probity, he is qualified to do justice to his same as in the case of an indictment, as above 
client,) is naturally to put it into the clearest mentioned ; ^md a preliminary one, in which, 
order, as being best adapted to that purpose, as in procedure by attachment (of which al- 
On the part of the defendant, if so it happens ready,) the evidence is exclusively composed 
that in his own view of the matter he is in of affidavit work, as above, 
the right, the endeavour to speak clearly wilV In this species of procedure, the previous 
be equally strenuous ; and in this case the examination — the mode of inquiry which, 
order pursued by the one will naturally be with little alteration, might, with advantage, 
adopted and followed by the other. If, as supersede both of those which follow it — the 
is most likely to be the case (for the [iroba- mode of inquiry with which, as we have al- 
bility of right is for obvious reasons naturally ready seen, the procedure commences in the 
on the plaintiff’s side,) he is conscious of case of felony — is not admitted : a deficiency, 
being in the wrong, — so surely will it be his the effects of which, in respect of the faculty 
study, and that of his professional assistant of investigating and following up a thread of 
and licensed accomplice, to keep clear of that evidence, are hut too sensible, 
order, and of every sort of order ; in a w^ord, The inquiry by affidavit work is here a sue- 
to render as thick as possible that confusion, ceduneum to the inquiry before the grand jury: 
in which alone 4e can behold a probability of like that, it is worse than useless, though ren- 
escape. dered so by a ditfeient cause. 

It would be something — nay, a good deal, In the inquiry before the grand jury — an 
if this unscrutinized species of testimony were, inquiry conducted in secret by a tribunal the 
in any court, on any future occasion, liable, decisions of which are altogether arbitrary,' 
and known to be liable, to be subjected to the members being neither punishable by law, 
scrutiny, by being extracted over again in nor so much as subject to the restraint of 
the most trustworthy and only proper mode, shame, — the principal danger consists in the 
But this is altogether without example. The grant of impunity to guilt, 
bare idea of any such innovation would be The use of the grand jury inquiry is, in 
enough to strike horror into a professional the event of the iion-delinquency of the in- 
and learned mind. tended defendant, to save him from judicial 

If reason had any the smallest concern in vexation — the vexation and expense attached 
the business, — the less trustworthy the source to the obligation of defending himself against 
of the testimony, the more searching and thecharge: and such(supposing the bill thrown 
efficient would be the arrangements taken for out) is, and that very completely, the effect 
counteracting and checking the propensity of that inquiry. What is the effect of the 
to falsehood on the part of the witness — for previous inquiry in the way of information? 
guarding against deception the mind of tlie It does not merely fail of diminishing the 
judge. Throughout the system of English vexation : it does more than double it. An 
jurisprudence, a directly contrary policy (if inquiry is carried on, to know whether an 
a term so clearly expressive of thought be inquiry shall be instituted : an inquiry is 
applicable) has been pursued. When a man’s carried on in a had mode, to know whether 
testimony is received in his own behalf, it is an inquiry shall he carried on in a good mode ; 
received in scarce any other form than that of a cause is tried upon bad evidence, to know 
an affidavit — in the form of an elaborate and whether the same cause shall be tried upon 
preconcerted instrument in writing, neither good evidence. 

divided into parts, nor liable to be disconcert- This is not all. If, in the inquiry called 
ed by questions. As often as the least trust- thfe trial, the defendant is convicted, a third 
worthy species of evidence— evidence from Inquiry scarce ever fails of taking place; and 
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this, like the first, is carried on by affidavit 
work. On the day of trial, the evidence is 
exhibited before the jury, under ihe direction 
of a single judge. When the defendant conics 
to receive judgment, it is in the court of 
King’s Bench, in Westminster Hall, a tribunal 
composed of four, and those professional, 
judges. On this occasion, the defendant, on 
his part, is admitted to state (provided always 
it be by affidavit) any such facts as may be 
thought to operate in mitigation of his pu- 
nishment : the prosecutor is, on his part, at 
liberty to bring forward, always in the same 
way, any facts, the tendency of which may be 
to operate in aggravation of the punishment: 
and each party will, in general, be admitted 
to contest, by counter-affidavits, the repre- 
sentations given by the other. 

Among the facts which the hi'osecutor is 
thus admitted to bring forward, are any facts 
constitutive of subsequent bad behaviour on 
the part of the defendant — bad behaviour 
subsequent to the day of trial, on which the 
conviction took place ; not to speak of the 
anterior period intervening between that day, 
and the date of the offence, as charged in the 
instrument of information. Here, then, for 
the hundredth time, we have the bad mode, 
the acknowledged had mode, used promiscu- 
ously with the good mode — the (by lawyers) 
never enough to be admired and eulogized 
good mode, Nokes offers a personal insult to 
Stiles. Being prosecuted for this in the way 
of information, he is tried in the first place 
in the affidavit mode ; and, if found guilty in 
that mode, tried over again in the viva voce 
mode. Being thus found guilty a second time, 
— after his conviction he offers to the same 
person (his prosecutor) a second insult, ex- 
actly of the same nature with the first. What 
is the consequence ? For this second insult, 
he is tried but once, and that by affidavit 
work, and, if upon the result of that inquiry 
deemed guilty, punished without any reference 
to a jury; the punishment for this second 
offence being pronounced at the same time 
with the punishment for the first, and indis- 
tinguishably confounded with'*it. 

When sentence (judgment it is called in this 
case) is to be pronounced, the personal at- 
tendance of the defendant is either insisted 
upon or dispensed with, as the court thinks 
fit. But when he does appear, it is for tlie 
purpose of hearing merely, and not for the 
purpose of being admitted to be heard. There 
he is ; and, with him, the physical faculty of 
being examined in the best mode. No — it 
cannot — legally speaking, it cannot he. Speak 
he may, if he pleases: always understood, 
that whatever, when heard in this best mode, 
ha advances in the way of fact, must go for 
nothing. Go for nothing ? Why so ? Only 
because it is offered in this best mode. 
acknowledged bad mode — the mode by am- 


[Book III. 

davit, in which ample time for preparation is 
allowed, and scrutiny by cross-examination 
not allowed, is the only mode in which his 
testimony in the character of a witness — a 
self-regarding, self-serving witness, is admit- 
ted to be hdhrd. To tlie subjecting him to the 
vexation of personal attendance, there is no 
reluctance. The only thing resisted, and that 
most inexorably, is the employing for the ex- 
traction of his evidence tliat acknowledged 
best mode, against which the only objection 
over made, or capable of being made on the 
ground of leabon and utility, consists in the 
vexation of attendance — that very vexation 
to which the party is so readily subjected, on 
condition of its being of no use. 

As to the vexation and the expense at- 
tached to this so elaborately complicated and 
inconsistent plan of procedure (the vexation 
which is the unheeded result, and the expense 
which, in the shape of profit, has been so 
manifestly the final cause.) — these are topics, 
rhe handling of wljich in detail must be re- 
ferred to the subject of procedure. Of the 
vices of the sj- stein, the only ones that belong 
directly to the present purjiose are those the 
tendency of wliicli is to weaken the security 
for truth on the part of the witness, and 
thence for right decision on the part of th» 
judge. 

ELewhere, it is in the character of an en- 
gine of oppression, — here, it is in no other 
than that of a vast manufactory of mendacity 
and deception, — that our hiisiness is to ex- 
hibit the technical system of ^^rocedurc. 

The composition of the tribunal is another 
point which requires to be carefully abstracted 
from the piesent investigation. Procedure by 
information, and procedure by attachment, 
were at one time the butts of popular and 
party clamour. Wherefore ? For no other 
reu'^on than as being rivals and succedanea 
to the iinlisciirninately-cherished and never- 
cnough-to-he-idolized trial by jury. Infor- 
mation leaves work but for one out of two 
juries; attachment, none for any. 

As to this matter, thus much is (as I pre- 
sume) by this time tolerably clear ; viz. that, 
of all the modifications of the technical (alias 
regular) mode of procedure, that in which a 
jury is employed is the only one tolerably 
well adapted to the pretended purpose of eli- 
citation of the truth. Well adapted: why? 
— Because the judges arc unexperienced, un- 
informed, numerous, unresponsible, the mi- 
nority or majority of them regularly forced 
by torture into perjury ? No : but because it 
is only when ephemeral judges are called in, 
that the mode of inquiry, acknowledged to 
be the only good one, is suffered to be em- 
ployed. Against the professional, the learned, 
the veteran class of judges, my complaint (in 
so many instances) is, not that they have 
taken upon themselves, without the co-ope- 
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ration of their unlearned colleagues, to exer- 
cise the function of judicature, — but that, 
with their eyes open, and with a degree of 
pertinacity and assurance not to be exceeded, 
they have made it an inviolable rule, when 
left to themselves, never to conduct an in- 
quiry but in a mode which they know to be 
a bad one ; uniformly rejecting the very mode 
the superiority of which they are continually 
recognising, and that not only in language, 
but practice. 

§ 5. Case, non-penal: procedure by 
jury-trial. 

Compared with the procedure in criminal 
cases (especially those which stand, or are 
supposed to stand, highest in the scale of 
mischievousness,) the mode of {)rocedurc, in 
cases non-penal, presents, under the head of 
evidence, seveial important ditferences. 

The cause of these differences need not be 
a secret, to any eye that has courage enough 
to look it in the taco. In criminal cases, tht 
law had the more pressing exigencies of so- 
ciety for its object, and, for the subjects of its 
operation, a description of persons in wlTose 
pluses any considerable quantity of plunder- 
able matter was seldom to be found. In the 
non-penal branch, the demand tor justice was 
less pressing, and the ipiantity of phmderable 
matter ample enough to pay for the detention 
of tlie parties in the trammels of procedure. 

Accordingly, in the construction of the 
criminal branch of pioccdure, the interests of 
justice seem t-^^have taken the lead; views 
of plunder being comparatively inellicient and 
siiboidinatc. In the tormation of the plan of 
procedure in non-penal cases — in cases in 
which the title to rights of property forms the 
principal object of dispute — plunder, and the 
means of extracting it from both parties in 
the greatest possible quantity, would be tlie 
main object; justice, the collateral result, 
having, in the mind and intention of the 
founders of the law, afforded little more than 
the occasion and the pretence. 

In criminal procedure there has accordingly 
been no fear' or at least no equal fear, of 
bringing the parties togctlier, face to face, 
in the first instance, in the presence of the 
judges; nor in general has any apprehension 
manifested itself of seeing the cause pushed 
to too speedy a conclusion. 

It is in the non-penal branch alone that an 
arrangement thus imperiously prescribed by 
the most obvious dictates of nat ural and uni- 
versal justice, has been so systematically and 
pertinaciously excluded by men of law : ex- 
cept on the few occasions on which, in spite 
of their reluctance, the dictates of genuine 
justice have, under the spur of necessity, been 
obeyed by legislators. 

Reciprocal explanation and interrogation 
between the parties, under the sanction of an 


oath, with the fear of present shame as well 
as future punishment staring in the face that 
one of the parties who, being in the wrong, 
is conscious of being so, — would have nipped 
in the bud all mah) fide causes. By a view 
jointly taken at the outset, of all the evi- 
dence afforded by flie nature ot the cause, 
together with a survey of all other causes (if 
any) natural and unavoidable, of delay and 
complication, which happened to be attached 
to the individual matter in dispute, — causes 
of both descriptions, maid fide and bond fide 
causes together, would receive of course the 
speediest termination of which they were re- 
.spectively susceptible. 

To prevent 7nald fide causes from being 
themselves prevented — to keep the doors of 
justice open to the best class of customers, — 
one fundamental rule accordingly was, that 
an unlimited licence for mendacity should be 
granted to all mankind in the character of 
plaintiffs. 

Another was, — from the first to the last, 
never to admit the parties, much less bring 
them by compulsion, into the presence of the 
judge. 

To the joint influence of these rules, 
suitois are indebted for everything which in 
English common law goes by the name of 
pleading. 

The plaintiff has a demand (suppose for a 
sum of money) on the defendant. Plaintiff 
and defendant live (suppose) within a stone’s 
throw of one another, and of the seat of jus- 
tice. In the summary mode of procedure, had 
that mode been permitted to take place, the 
grounds of the dispute might be liquidated — 
evidence, such as the case affords, heard — and 
a decision pronounced, all within the compass 
of an hour. The ground being a note of hand, 
— whether the sum be £2 or £200, makes, in 
regal d to the proof, and the time necessary 
for the exhibiting of it, not the smallest dif- 
ference. The plaintiff, in this case, coming 
forward spontaneously with the statements 
made in his own way of the facts relied on 
by him as the grounds of his claim, general 
allegations airtl particular statements might 
natuially enough in this way come mixed; 
but a few questions from the judge would be 
sufficient to effect the decomposition, and 
place each under its proper head. 

Under the technical system, — instead of 
appearing before the judge, and there stating 
the grounds of his demand, subject to coun- 
ter-interrogation, and under those securities 
forweracity which have place in the instance 
of an extraneous witness, — the plaintiff (or, 
more properly speaking, his attorney) pro- 
duces a written paper, called the declaration, 
from which almost all such information as 
could be of use for acquainting the judge or 
the defendant with the nature and grounds of 
*tne claim, is carefully excluded ; an enormous 
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mass of surplusage, garnished with innume- 
rable lies, being substituted in its place. This 
paper the plaintiff’s attorney deposits in an 
office, whence the defendant’s attorney ob- 
tains a copy, on payment of a fee. If the 
defendant pleads the general issue — that is, 
contents himself with a Ijeneral denial of the 
justice of the claim, the cause then goes to 
trial. If the defendant pleads any special 
plea — that is, makes any answer, other than 
such general denial, the matter of this answer 
is expressed in another instrument called a 
plea^ which is also filled with surplusage and 
lies. To this plea the plaintiff may answer 
by a third instrument, called a replication; 
to which the defendant may further reply by 
K rejoinder; and so on, without any certain 
limit. 

No security whatever being tskcn for the 
veracity of all this testimony (for testimony 
it is in the eye of reason, though not of tech- 
nical law) — neither punishment, oath, intcr- 
^•ogation, nor any other -.'heck, being applied 
to falsehood in this shape, — the consequence 
is, that, saving just so far as it is the interest 
of the party who gives in the testimony that 
it should be true, not a word of truth docs 
t ever contain. 

But of this more fully hereafter.'* 

At length, when the stock of reciprocal 
scrawls is exhausted, when the quiver of use- 
less arrofvs is on both sides emptied, the first 
and only inquiry, the trial before a petty jury, 
takes pUce. On this occasion, the meeting 
of the p&rties in the presence of the judge — 
the first stage in every system of procedure 
that has really the ends of justice for its ends 
in view — this harbinger of reconciliation, 
and condition sine qua non to thorough ex- 
planation, though purely accidental, is at least 
not impossible. 

On this occasion, if so it happens that both 
parties are in a state of hojia Jides, each con- 
ceiving himself to be in the right, — in such 
case, whether both or either of them are or 
are not present, a scene of mutual frankness 
and expansion of heart may not unfrequently 
be observed. A spectator who, not knowing 
or not adverting to the stage at which these 
amicable demonstrations present themselves, 
should be witness only to the effect, would 
be apt to wonder how it should happen that 
between parties so well meaning, assisted by 
agents at once so faithful and so ingenuous, 
a difference capable of plungiiig them into 
litigation should ever have subsisted. In one 
consideration, and one only, can any cause be 
found adequate to the production of so re- 
markable an effect. The cause has, at this 
stage of it, furnished to the lawyers of all 
classes whatever pickings are to be had out 
of it. The stage in which agreement thus 

•Book VIII. Technical Procedure; Ch"p 
XVI. Written Pleadings. 
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takes place, if it takes place at all, is that in 
which, if the cause did not end in this way, 
it would alike find its termination in anothe. 
way. The stage at which all this virtue ma- 
nifests itself, is that in which the parties 
have little or nothing to gain by it — -their law- 
yers little or nothing to lose by it. 

On this happy occasion, the advocates on 
both sides appear seldom backward in contri- 
buting their parts towards so salutary a re- 
sult. Why should they? Before things are 
come to this pass, the learned gentlemen have 
had their fees. 

By termination in the ordinary way — viz. by 
a verdict in favour of one party or the other — 
nothing farther would be to be got. By a ter- 
mination in some extraordinary way, in virtue 
of an agreement for that purpose, ulterior fees 
may be to be got in more ways than one ; 
and if the overture be made, as it commonly 
is, before the evidence is begun to be heard, 
so much time and trouble is saved. 

' By agreement, the lesiilt may come to be 
modified, amongst others, in either of the 
following ways : — 

1. By a direct compromise upon the spot. 

2. By reference to arbitration : in which 
case, after a bad mode of inquiry,- the cause 
is subjected to the only good one. To a good 
mode of inquiry — even to the very best — 
lawyers have no objection, when it is not 
substituted for, but given in addition to, their 
own, the bad one. 

§6. Crtsc, non-penal: procedure without jurg* 
trial: cause originating in a motion. 

In the criminal class of suits, we have seen 
causes that take their commencement in mo- 
tions : of this description are informations. 
We have seen others, that, having begun in 
motions, end there, without passing into any 
other mode of inquiry : such, unless in the 
accidental and comparatively rare case of 
supplemental interrogation, are attachments. 
Inquiry, in these cases, but one, and that by 
affidavit work. 

The non-penal division furnishes, in like 
manner, causes (comparatively speaking) of 
the like simple texture : to this head be- 
long causes arising out of awards^ and causes 
arising out of judgments without previous 
litigation, or judgments (as they are called) by 
consent. 

Incidental applications of all kinds — ap- 
plications grounded on incidents arising out 
of a cause already commenced in some one 
or other of the above regular modes, — *re 
introduced by motion, and carried on by affi- 
davit work. 

The class of causes here in question, though 
in substance and effect original, are in form 
and appearance incidental. Judgment as for 
debt, entered up (as the phrase is) on a war- 
rant of attorney to confess judgment, is, in 
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effect and substance, a mere contract between : 
the creditor and the debtor — the suppo«^ed 
plaintiff and the supposed defendant ; the 
judge, whose decision the enrolment of judg- 
ment professes to deliver, never having ac- 
tually heard anything of the cause: but, 
according to the course of mendacity estab- 
lished in that behalf, the judges of the court 
in question are said to have taken cognizance 
of the pretended cause, and pronounced judg- 
ment accordingly ; and by this means an in- 
quiry, in reality original, assumes the form 
of an incidental one. 

The like observations may apply to the 
case of motions grounded on awards, without 
much other difference than this, — viz. that 
the jurisdiction in this case, instead of being 
woven in the loom of jurisprudence by the 
shuttle of fiction, was fashioned in the pro- 
per manufactory, and put into the hands of 
the judge by the well-meant providence of 
the legislature. ^ 

The award — a decision formed by arbitra- 
tors, a sort of judges chosen by the jiarties — 
is made a rule of couit. it is by that iigeans 
placed on a footing with the judgment by 
consent, as described above.* 

* In the minds of the contrivers, these arbi- 
tration courts (it seems not impossible) may have 
originated in the honest wish of diminishing 
litigation — of extending the benefit of justice to 
those to whom it might otherwise have been in- 
accessible^ and saving them, at the same time, 
from the fangs of the men of law. But the pro- 
jector, whoever he may have been, if not a lawyer, 
appears in great measure to have been either de- 
ceived by the wiles, or overborne by the power 
of lawyers: what they have gained by the institu- 
tion is rather more ascertainable than what they 
have lost; that is, than what has been gained to 
justice. 

1. Parties examinable, and of course examined : 
but no oath, consequently nopunishinent; licence 
for mendacity, as against everything that goes by 
the name of punishment — as against everything 
but shame, tnat punishment to which those only 
against whom the forms of judicature are least 
necessary, are sensible. 

2. No such tribunal capable of being instituted, 
but by consent of bo^h parties. Let there be a 
spark of mala Jides on either side, no such tri- 
bunal will be instituted, unless it be in virtue of 
an expectation on one part, of profiting by the 
bona Jides and consequent veracitv on the op- 
posite side, reserving to himself the benefit of 
mendacity on his own side. 

3. Care has been taken, as above, that on both 
sides an appeal shall be open to the learning and 
probity of the regular tribunals, sitting by mem- 
selves, without the incumbrance of a jury. But, 
neither on these nor on any other occasions, do 
these masters of wisdom ever determine a ques- 
tion upon any other than that which, in respect 
of the mode of collection, is the worst evidence — 
evidence delivered in that form in virtue of which 
a maid Jide suitor and a maid Jide deponent act 
to most advantage. 

4. There is a class of causes, nor that a scanty 
one, to the cognizance of which, as Blacksmne 

Voi.. VI. 


In this case, does the cause originate with 
the party who is satisfied with the award ? 
A motion is made for an attachment against 
the other for non-performance of the award — 
for not rendering that service, the non-red- 
dition of which ha^, by the conversion of the 
award into the equivalent of a judgment, be- 
come an offence a ain-^t the authority of the 

COlllt. 

Does the cause oiiginate with him who is 
dissatisfied with the award? It comes in the 
shape of a motion made by him, to set aside 
the award: the virtual judgment, though pro- 
nounced, is one the execution of which would 
not, it is contended, be consistent with the 
dictates of justice. 

In tlie case of the judgment by consent, 
there has ^een no previous inquiry : the con- 
sent, the confession implied in that consent, 
stands in lieu of inquiry, and hiipeisedes the 
11 of it. 

In the case of tjie award, there has been 
a previous iiujinry; and that inquiry con- 
ducted in the best mode. — the natural mode: 
examination vv inU t ropatu judicis et partiuin 
(cross-examination included) by viva voce 
answers to rird voce questions. 

From the unlearned, the cause is brought 
before the learned, judge: and in what mode 
is it now conducted ? In the very worst of 
modes. IIow so? Because it is a rule with 
them, an indexible rule, when assembled four 
of them together, and without a jury, never 
to receive evidence in any other mode than 
the worst in use. 

Compared with the general run of causes, 
— motion causes, causes originating in affida- 
vit work, whether they end there or not, but 
more especially if they end as well as begin 
there, have one advantage : they bring the 
kernel of the cause to view at once, without 
the husk — the evidence, without the mass of 
useless and mendacious allegation on both 
sides, which neither is received, nor is in- 
tended to be received, as evidence. In com- 
paiiA)!! with the main body, they are a sort 
of summary causes. 


confesses,® a tribunal with a jury in it is physi- 
cally incompetent ; and which, if not tried by 
this .sort of voluntarily appointed tribunal, would, 
as he also intimates, not be tried at all — disputes 
liaving for their subject-matter long-winded and 
intricate accounts between merchant and mer- 
chant, for example. In respect of so many of 
these disputes, tnerefore, as, having been carried 
on in the first instance before the irregular tri- 
bunals, pass from them to the regular, the insti- 
tution is so much clear gain to the regular ones : 
and as the mode of trial is such as holds out every 
encouragement to mendacity and dishonesty, if 
the source thus opened of litigation is not pro- 
ductive, it is no fault of the man of law. 


• ^ Book III. Chap. I. Arbitration^ Vol. III. 
p. 16. 
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Compared with the regular causes, these 
summary ones afford this instruction to the 
eye that is not afraid or ashamed to look at 
it ; viz. that, by the implicit, but not less 
clear and undeniable, confession of those by 
whom regular and summary procedure are 
administered with the same imperturbable 
complacenc\% so much of the regular as con- 
sists in the sham inquiry, is so much sheer 
abuse. 

What, in a Word, is the character of this 
species of procedure ? It wants nothitig of 
being coincident with the domestic, the na- 
tural, the truly and solely just mode of pro- 
cedure, but this one circumstance, viz. the 
conducting the inquiry in the best mode in- 
stead of the worst. 

If the most learned persons ^xvlio sit in 
judgment over the award, did but receive the 
evidence in the same mode as the unlearned 
persons who pronounced the award, “ every- 
thing would be as it ‘^hoqjd be.” 

Everything would be as it should be, if 
those who sit in judgment over inferior judg- 
meiUs would allow themselves the possibility 
of coining at the truth, instead of giving the 
monopoly of it to inferior hands. 


CHAPTER xvr. 

MODE OF EXTRACTION IN ENGLISH EQUITY 
PROCEDURE — ITS INCONGRUITIES. 

Equity is the name that has been given to 
law (jurisprudential law,) when the inquiry 
into the matter of fact and other pioeccding's 
are carried on according to a particular mode. 

The origin and history of Equity, or ratlier 
of Equity courts, will be given in a subse- 
quent book.* 

It is in the mode of procedure pursued, 
and in nothing else, that the difference be- 
tween common law and equity is to be sought. 
Law — common law— is that sort of jurispru- 
dential law (understand, substantive law,) 
the arrangements of which are formeti and 
carried into effect according to the system of 
procedure pursued in the courts originally 
styled simply courts of law, now occasionally, 
by way of distinction, courts of common law. 
Equity is that sort of law (jurisprudejitial 
substantive law',) pursued in the courts of 
more modern institution, which have by de- 
grees acquired the name of courts of equity. 
That between law and equity there is any 
natural, intrinsic, original distinction, is a 
shallow conceit, the offspring of prejudice and 
ignorance. Equity itself is a mere w'ord ; the 
thing j of which it is the name, is the mere cre- 
ation of the imagination. The arrangements 
of substantive law, to which men with the 
word equity in their mouths give effect, are, 

* Book VIII. 'Vcchnxcttl PT*>^£duve • Chan* 
XIX. ^ 
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ill many instances, different from the arrange- 
ments to which men with common law in 
their mouths give effect: but, — for distin- 
guishing the one set of arrangements from 
the other, or the cases in which it is pro{)er, 
from those in which it is not proper, that the 
courts of equity should interpose, and, by 
proceeding according to theii system, esta- 
blish such arrangements as they are in use to 
establish, — there is not in the word equity 
anything from which any the slightest diiec- 
tion can be obtained. 

In the courts called courts of equity, the 
proceduie is said to be by bill; that is, the 
instrument by winch the suit is commenced 
(understand, the first instrument after the 
mere instrument of summons — the first in- 
strument in and by wbicb either party is con- 
sidered as speaking) is thus denominated. 
Not but that, in the lexicography of English 
juiisprudence, the same denomination is given 

a thousand other soits of things. 

In this procedure, both modes ot delivering 
and extracting testimony are employed — the. 
ready- wiitten, and the vivd voce mode: the 
one of them em|)lo)ed upon the one descrip- 
tion of deponents, the otbi'r iqion another; 
the one upon paities speaking in the charac- 
ter of witnesses, the other upon extraneous 
witnesses. 

In this, mode, as in the common-law mode, 
— lest muld Jide litigants should stand ex- 
cluded, and lest, betw'een bond fide litigants, 
the business should be settled too soon, and 
at too small an expense of woids to the law- 
yers and money to the suitor^, — the door is 
of course left o[)eu to mendacity in the first 
instance. In the written instrument, the bill, 
by wdiicli the suit commences, the plaintiff, 
not upon oath, enjojing a complete licence 
for mendacity, tells whatever story su,ugests 
itself to his professional fabiicator as best 
adapted to whatever may be the purpose. In 
this bill (the length, ami by that means the 
expense, of which, is whatever he is pleased 
to make it,) he posbosses an engine of di;- 
struction, by the use of which, the stock of 
plimderable matter at the command of the 
defendant being given (not exceeding a cer- 
tain quantity,) the victim may be consigned 
to certain ruin. To this purpose, it is not 
necessary that, from the beginning to the end, 
the bill should contain a single syllable of 
truth: and (that the licence given to him in 
this respect may be the more complete and 
uncontradicted) besides that he is freed from 
all apprehension on the score of punishment, 
he is not, even in this comparatively unim- 
pressive mode, subjected to any such check 
as that of cro&s-examination. From the bur- 
then of costs, It IS true, he is not altogether 
exempted. In case of ultimate failure, in 
most, though not in all cases, he is liable to 
bear, not only the whole burthen of his own 
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disbursements, but a considerable part (pro- 
bably in general the greater part) of those 
incurred by his adversary. But, of this com- 
pensation on the one part, this check to op- 
pression on the other, the time is postponed 
to the conclusion of the suit: a point of time 
which it depends upon tlie author of the suit 
to postpone, always tor several months, and 
commonly for yeais — a length ot time, pie- 
vious to the expiration of which, the ruin of 
*the defendant, and by that means the attain- 
ment of the object of the suit, without either 
right or shadow of right, may have been re- 
duced to certainty. 

Thus it is that, by the essential sfructun‘ 
of the system, mendacity, in the character of 
an instrument of oppression, receives ample 
licence and encouragement. Truth, at the 
same time, and on the part of the same person, 
enjoys no licence : mendacity is not simply 
permitted — it is in large quantities, on va- 
rious occasions, and in vaiious shapes, cc*n- 
pelled. A plaint itF whose delicacy should 
shrink fiom it would be punished with the 
loss ot his cause. Not that, in the nfitural 
course of things, his delicacy is likely to be 
put to the test. The answer to this soit of 
bill must be the defendant’s own, and, besides 
his oath, he is made responsible tor it by his 
signature. The bill is, on the contrary, the 
discourse, nut of the phiintitF, whose discoui se 
it purports to be, but of his lawyers : neither 
swearing to it nor signing it, in the ordinary 
course of thiygs he never so much as looks 
at it. 

The mendacity thus bespoken by autho- 
rity, forced into the mouth of the suitor by 
the hand of power, may be distingui>hcd into 
two masses — the unappropiiate, and the ap- 
propriate. 

By the unappropiiate, I mean that which 
is of the same tenor or purport in evety indi- 
vidual instance. This tni‘'h (besides that the 
quantity of it is, in compaiison w ith the other, 
not very abundant,) being generally known, 
at least by lawyers, for uhat it i*:, produces, 
in the character of a niavs of falsehood, a 
degree of mischief conijiaratively inconsider- 
able; no other than what consists in the ex- 
posing to the eye of the world the spectacle 
of intellectual debility, in conjunction witli 
moral insensibility, occupying the seats of 
judicature, — the depraved taste which can 
endure the eternal repetition of so much use- 
less nonsense, — the moral insensibility which, 
sheltering itself behind the plea ot usage, is 
content ill such sort to abuse its power, as to 
force one party to write falsehood, that both 
parties may be forced to pay for it. 

By the appropriate mass of falsehood, I 
mean those particular false allegations which 
the rules of the court compel a plaintiff to 
employ his law assistant to stuff and stain bis 
bill with, on pain of losing his suit. 
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In the matter of every bill, as before ob- 
served, there are two distinguishable parts : in 
the one, the plaintiff exhibits his own testi- 
mony in his own behalf ; by the other, he en- 
deavours to obtain, to extract, the testimony 
of bis adversary tlfe defendant. Aiming at the* 
latter object, he is permitted to clotlie, and 
accordingly does clothe, a coriespondent por- 
tion ot the mattei of his lull in the form of 
questions or interrogations. So far, so good : 
but if this were all, the quantity of trash 
manufactured and sold, the quantity of profit 
extractable from the manufacture and sale of 
it, would not be sufficient. To supply the de- 
ficiency, a rule of practice has been established, 
and it is this : every interroyatory must have a 
charye to support it. What is here meant by 
the word / An asseitioii, commonly 
false, whereby the plaintiff, .'Applying to the 
defendant for information eoneei ning a matter 
of fact of wliieii he (the plaintiff) frequently 
is altog(‘ther ignorant, declares hih knowledge 
of it. The (letendant, for example, is execu- 
tor of the will of a deceased testator, by which 
a legacy h;is been left to the phiintitF. The 
plaintiff, knowing nothing oF the state of the 
testatoi’s atf.iirs, knows not v\hethcr, after 
payment of debts, there will be any and what 
pecuniary matter left for the payment of the 
legacy. Sinqily to put the question would be 
exhibiting an interro'^atory ^v]tlH)nt a charge 
for the support of it. To steer elear of this 
irregularity, the dianghtsman turns to his 
common-place book for an inventory of the 
severed shapes in which propci ty is capable of 
exhibiting itsell; and without lesoitingto bis 
employer (a leeourse which would be alto- 
gether useless,) speaking always in the per- 
son of his principal, he gives a list of all these 
modifications, and without more ado alleges 
and asserts that the testator had property ir 
some, oi if he thinks fit (^for it makes no sort 
of dilFeience) in every one, or all, of these 
shapes. 

Tlie same rule extends itself over every 
par* of the ease. To obtain a true statement, 
}oii must ht>f,un with giving a false one; and 
the object of the false statement being to 
exhaust the whole stock of modifications of 
which the fact in each case is susceptible, the 
mass of mendacious matter must be propor- 
tionally voluminous. The power of the judge 
is indcfatig^bly displayed in enforcing the ob- 
servance ot this immoral rule.* 

* As everything has its reason (good, bad, or 
indifferent,) so has this ; and at first glance it is 
rather a plausible one. If, for every question, a 
charge — a correspondent allegation, were not to 
be required, interrogation mi^ht run riot; there 
would be no end to questioning : a door would 
remain open, and that a boundless one, to imper- 
tinence. Plausible thus far : but where is the 
«al utility at the bottom of it ? What is required, 
is, that to every question there should be a charge: 
what is not required in the instance of any charge, 
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On this occasion an option addresses itself 
to the prudence of the draughtsman — an op- 
tion to he made between the present interest 
of his purse, and the permanent interest of his 
professional fame. Of any sort of deficiency 
in the charging part, a natural result is a cor- 
responding deficiency in the answer of the 
defendant — especially if the fact be of the 
number of those which are material to the 
support of the plaintiff’s claim, in which case 
a faithful adviser will he alert in the discovery 
of the flaw, and in enabling his client to take 
due advantage of it. Tlie consequence is, that 
the correspondent interrogatoiy remains un- 
answered. This produces the necessity of an 
amendment to the bill ; which accoidingly 
comes back to be new tinkered up by the 
same hand by which the hole in it had been 
left. Infirmity is the general lot of human 
nature ; but it is in the practice of the law 
only that a man may be sure to gain by it. 
Designed or undesigned, i\, is upon the head 
of the unlearned that the transgressions of the 
man of learning arc avenged. 

When, in this system of procedure, the 
individual subjected to examination is not a 
party bub an extraneous witness, we shall see 
the mass of interrogative matter very pro- 
perly broken down into distinct questions, and 
these questions numbeied. Under the eyes of 
the same court, and in the same cause — in 
this initial stage of the same individual cause 
— this source of distinctness, this principle of 
order, is uniformly, and as it were carefull}^, 
steered clear of : the interrogative part is one 
undivided mass, the charging part is another 
undivided nias^, placed before the interroga- 
tive. If, the charging part being divided into 
articles, the interrogative were divided into 
a correspondent number of articles, a defici- 
ency in cither wnuld too readily be observed; 
the licence to evasion on one part, the demand 
for amendment on the otlier, would be too 
unfrequent : this must not be. 

The chargingpart isaccordingly elaborated 
into one sliapelecs mass, agreeing in thab re- 
spect with the sort of composition which in 
common-law procedure wx* have been viewing 
under the name of an affidavit: differing only 

is, that that charge shall be a true one. What 
follows ? That tlie apprehended impertinence, 
instead of being checked, is doubled. To con- 
stitute a legal ground for each question, pertinent 
or impertinent, it is |i refaced by an allegation, 
which allegation, as often as it is false (which it 
is perhaps still oftener than it is true,) cannot 
possibly be of any use. Thus stands the matter 
on the ground of utility ; particular utility with 
reference to the particular object in view, viz. 
the obtaining a just ground for a decision to a 
particular effect, by the discovery of a particular 
mass of truth. With a view to the influence of 
this practice upon general probity, upon tl|^ 
public disposition to veracity, occasion will occur 
for noticing it in another place. 
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in respect of the licence for mendacity — a 
liberty which, in the case of a bill, is condu- 
cive (as hath been seen) to the professional 
and real ends of judicature ; in the case of an 
affidavit, not so. 

The charging part is worked up into one 
such mass, the interrogative into another. 
Not that the nature of the interrogative suf- 
fers its elementary parts to be quite so undis- 
tinguishable as in the other ca<e ; inasmuch 
as, if not a complete division, a sort oi joint, 
is naturally foimcd, as often as any of the 
interrogative parts of speech — the what, the 
when, tlic where, the whether — come to be 
repeated. The questions, and consequently 
the propositions to wdiieh answers are to be 
adapted, — these poitions of the discussion, 
though not denominated, though not num- 
bered, are in some sort (though thus insuffi- 
ciently) distinguished. 

When the established sources of delay have 
h(‘pn exhausted (delay, a mischief whieh be- 
longs not to the pieseiit work,) eoincs at 
length the defendant’s answer. The esta- 
blisli^dfc lieenee to mendaeity, having given 
hiith to the suit — having, if the suit he a 
maid fide one, thus fulfilled its obviously in- 
tended purpose — is now withdrawn : what 
a man says in tlie eharacter of a defendant, 
he is made to deliver upon oath.* 


• He cannot, however, be punisljed for men- 
dacity, unless upon the evidence of at least two 
witnesses. 

No decree, it is said, can be made against a 
man’s answer, upon the proof ot one witness.” 
(1 Vern. 140. .3 Chanc. Cas. 123. 1 Ventr. 213 
in Parker’s Harrison T. 224.) 

This is as much as to say, that a court of 
equity cannot or will not form that sort of judg- 
ment which is exercised every day by a jiiry- 
and to wlmh the meanest jury is acknowledged 
to be in every sense fully competent; — a judg- 
ment conceining tlie comparative trustworthiness 

of the ojiposite testimonie^ of two deponents 

To what considerations are we to impute this 
self-created inconqietence on the part of these 
great and learned personages ? Is it that, in 
their own judgments, the mode of inquiry they 
are content to pursue is completely ill-adapted 
to the ends of justice ? — or is it, that, to their 
own consciousness, their own minds are so vi- 
tiated and enfeebled by false science, as to be 
unfit fora task for which no unfitness is to be 


found in a company of unlearneil tradesmen ? 

The effects or this disclaimer are not unworthy 
of observation. 

1. In the character of defendant, the testimony 
of one maiij of every man — so long as he has 
but the testimony of one extraneous witness to 
oppose him, be that one witness who he may, — 
is absolutely conclusive : so that, to whomsoever 
has but one such opponent, the benefit of tri- 
umphant perjury is made sure. 

2, And what sort of evidence is it. in compa- 
rison with which the most trustworthy evidence 
goes for nothing ? A per.son who is interested by 
the amount of the whole interest created bv the 
whole value of the cause : and this in the Judg- 
ment of those sages with whom it is a maxim 
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If the bill, the instrument exhibited on 
the part of the plaintiff, were broken down 
into numbered articles, — in that ease, if the 
matter contained in the defendant’s answer 
were broken down in like manner, the defi- 
ciencies in it (if any such were left) would be 
too clearly appaient : of an alleviation unan- 
swered, it would be seen, that it had been left 
tmanswerecl, and thence virtually adniilted to 
be true — of a question unanswered, it would 
be seen that it had been left unanswered, and 
in so far the obligation of furnishing the re- 
quisite evidence left unfulfilled. This again is 
what must not be : tor, besides that on e\ery 
occasion the influence of light is unfavourable 
to the health of the professional system, it 
would not he so easy as at present, when the 
liist answer is called in, to incieas(‘ the bulk 
of the second answer by groundless excep- 
tion^ (^exception is the technical ap[)ellative,) 
imputing deficiencies to the hist. If charpa 
articled, or iuf ereoyatm >/ uviyv]e 2, had/i in 
the corresponding artit*le of the answei, re- 
ceived a fair and fflll reply, a (h‘gree of salutary 
shame might be felt by a draughtsman^ who, 
in drawing up a paper of except ion^, should be 
disposed to accuse tlie .iiiswci of.iiHufliciency 
in relation to these respective articles. But, 
wdien the charging pait of the hill has been 
digested into one soit of contusion, the inter- 
rogative pait into another, and the matter of 
the answer into a third, the industry and in- 
genuity of the drawer of the list of exceptions 
stands happily exempt liom all restraint. Full 
or scanty, explicit or eva^'ive, the answer is 
(for anything that can be seen cleailv to the 
contrary) alike open to exception, llill and 
answ'er together compose so thick a wood, 
that a bona fide tiaveller may lose his w'ay in 
it, and a mala Jide traveller may, without tear 
ot exposure, make as if he had lost his way in 
it: wdiatever be tlie means, the tirofessional 
purpose is equally well tiiltilled. 

Wheu the thread of (‘xamination lias thus 
at length been spun on to its end — when 
papers ot exceptions have been followed by 
frc'^li an^'Wers, these answers by new editions 
of the bill with amendments, these amend- 
ments again by fresh answers, these answ'ers 
by fresh exceptions, these exceptions again by 
fresh answ^ers, and so on to an end (it haply 
the suit be destined to have an end,)— -the en- 
tire state of the case, so far a^i depends upon 
what the parties themselves know of it, is 
frequently but half exhibited. To comiflete 
the picture, what is called a cross bill is ne- 
cessary. In tlie cross bill, as m.iy be imagined 
from the name, the parties now change places; 
the defendant takes upon himself the charac- 
ter' of plaintiff, and the obligation of answer- 


that an interest, though to a less value than th(| 
smallest coin in currency, is sufficient to render 
a witness inadmissible. 
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ing questions is exchanged for the less irksome 
task of putting them. 

In this cross cause, as it is called, veracity 
is now required from him upon whom in the 
oiiginal cause mendacity had been forced: and 
the same judge, by w'hose well practised hand 
mendacity had been planted in the heart of 
the suitor, calls for (can it be said expects?) 
biiiccrity as the fruit of it. 

In other respects, no fresh observations 
scorn necessary on the occasion of this sup- 
plemental half of a mercilessly -protracted, 
yet still imperfect, course of litigation : with 
out any vaiiation worth noticing, whatever 
lias been predicated of the original cause may 
w ith equal ])ro{)riety be predicated of the cross 
cause*. 

All tli^s w'hilo no other progress has been 
made in the cause or causes (^sintjnlar or plu- 
raly which you please) than the extraction 
of the sclf-iegarding testimony on both sides. 
'I'licre remains be collected (not to speak 
of evidence of the real or written kind) the 
testimony of extraneous witnesses — of what- 
ever witnesses ot this desciiption the indi- 
vidual nature of the case has ha[)pened to 
present. 

A moment’s pause. — In speaking of the tes- 
timony of the self legarding kind — the tes- 
timony of the parties themselves, as having 
been extracted in the (‘ourse of tliis process, 
(meaning the whole ot it extracted,) I Nvent 
too far. What each party has said to his 
own prejudice is now indeed looked upon as 
proved; eiedit is understood to be due to it: 
but whatever, in the character of plaintiff, 
either party may have said to his own advan- 
tage, IS (as already obseivcd) understood to 
he so much falsehood, and in that character 
goes for nothing. If, then, of what facts a 
paity hapjicns to have knowm to his own ad- 
vantagcj any part he, in the instance of either 
of them, capable of being employed to the 
advantage of him by whose discourse it is 
brought to view, it can only be in so far as 
it ?s III the character of defendant, that the 
ingenuity c4’ the draughtsman has contrived 
to make him come out with it. Even then, 
great doubts and dillicnlties seem to have en- 
compassed the question, how far he, of w'hom 
it is certain that he has spoken truth in one 
case, ought to be regarded as capable of speak- 
ing truth ill the other case : and, for clearing 
up these Soubts and difficulties, recourse has 
been had, on this as on every other part of 
the field of evidence — not to the discern- 
ment of the judge, judging from the parti- 
cular circumstances of the individual case — 
but to unbending rules, binding the judge in 
each individual case to disregard the circum- 
stances of the case before his eyes, in order 
•to govern himself exclusively by the circura 
^stances of some other case, of which the cir- 
cumstances have never presented themselves, 
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nor can ever be made to present themselves, 
to his view. 

Lest the road of mendacity should not yet 
be smooth enough, and that the professional 
hand, which the suitor is forced to liire, may 
have as much to do as possytile, — the change 
of persons (that species of falscliood, of whicli, 
besides the falsity, the mischitd’ in other re- 
spot:ts has already hium brought to view) is 
imposed u[)oii the defendant in each cause 
— upon him who, on pain of punishment as 
for perjury, is commanded to speak true-~- 
as well as upon the phiiutitf, that, is, upon 
him from whom (so long as he er)ntinues to 
speak in that character) truth is neitlie.r ex- 
pected, nor so much as tolerated. In (he ease 
of the answer, as in the case of (lie hill, — 
the discourse ascrih(3d to the part^-, liaving 
tlie professional assistant for its |)euuTjiii — who 
again speaks in his own person, if in any 
determinate person, at any rate not in the 
person of the [)arty, — the i^arty is thereu))on 
required to swear it, and to sign it. In a 
language not his own — a language in whieli, 
from beginning to end, wliatsoevcg of truth j 
there be, is, if not falsified, at least disguised 
and travestied in a language not his own, 
by a person he knows not \\ho (for between 
the party and the draughtsman there is never 
any sort of contact, the attorney being the 
medium of eommuuieatioii,) lie reads or does 
not read, bears read or (loe.s not hear read, 
hears read eorreetly or incorrectly, intelli- 
gibly or not intelligibly, what lie swears and 
signs. Under these oircurnstanees, if the bur- 
then of legal responsibility is too conspicuous 
and too formidable not to have made some 
impression — not to have produced the effect 
of a check, as to such of the facts to which 
in the nature of the case it may have apjieared 
applicable, — in the burthen of morid responsi- 
bility, if so it happens tliat he lias any feelin.g 
of it at all, he is but too ajit to feel, not so 
much a yoke itself, as the shadow of a yoke. 

We come now, however, to the mode in 
use, in this species of procedure, for ohtaiifing 
the testimony of extraneous witjies.ses: and 
now the mode employed is as different as if 
they were animals of another species, or in- 
habitants of another world. 

Interested allegation, and thence sjxmta- 
neous exhibition, being now out of the ques- 
tion, — what evidence is to be received from 
this souice falls to be c.rtractccP: and the 
extraction is performed in the mode already 
brought to view under tlic name of the Ro- 
man (or say Rornanigenous) mode : under- 
stand always a bad modification of that bad 
mode. 

Of the Roman procedure on this head, con- 
sidered on the footing on which it stands in 
general, the defective points in this respect 
have been already brought to view: — cros.s« 
examination by the adverse party, none ; to 


[Book III. 

the gap left by that deficiency, no adequate 
supplement; on each side, sole interrogator 
the judge — on whose part, not so much as iiii 
point of appropriate information, much less 
in point of zeal, can any degree of aptitude 
approaching to that of the party be reason- 
ably expected. 

On tiie continent of Europe, the operator 
on this occasion is at any rate a }xu-son hear- 
ing the official name, the power, tlie dignity, 
of a judge — beholding as siieli the eyes of the 
public pointed at his proceeding, curious to 
spy whatever may be to be spied through the 
crevices of his closet door ; nor does this door, 
against whomsoever eke it may be shut, re- 
fuse admittance to his ollieial assistant and 
subordinate — his seci etary — liy whatsoever 
name denominated. 

In the English mode (understand always 
tlie mode which (daims to itself the exeliisivo 
praise of having equity for its guide,) no sc- 
cri^ary — not so much as a jud^p^ — no |)ersoii 
who hears (he name,, the dignily, or on any 
other oeeasioii whatsoever gxercises the func- 
tion, ^f a judge. On this imporlant occasion 

— the only sort of occasion which, wei’e the 
h'gislator to perform his part, could ever 
occur to cuH into exercise the faculties of a 
judye, — Ills fiiuetion is exercised by nobody 
knows what di'puty, clerk, or elcrk’s-dejuity 

— an unknown and nameless underling, who 
neitlier in repnraiion nor in any other respect 
has anything to gain by good desert-— anything 
to lose (corruption or other sneli [lalpable cri- 
minality exce|)le(l) by ill deseft. ; and who, 
on each occasion, has but one interest in the 
business, which is to get through it in as 
speedy, and consequently in as imperfect, a 
way as pos.sihlc. 

The person who on this occasion fills the 
place that, if tilled by anybody, ought to be 
filled by a judg(% — this person being consi- 
dered as an automaton, is not considered as 
possessed of the smallest particle of discre- 
tionary power; but reyifing, as a pariv>t might 
recite, such questions as on each side have 
been put into his hands, receives such an- 
swers as the witness thinks lit to give to them : 
to subtract a word, to add a word, to change 
a word, all these operations are alike superior 
to his province. One opening indeed there is 
to further information, and that not charge- 
able (it must be confessed) with any defi- 
ciency in point of amplitude : the misfortune 
is, that it lies all of it on one side. Do you 
know anything further that may be of ad- 
vant-iigc to the plaintiff? says the concluding 
article in the paper of interrogatories deli- 
vered on the part of the plaintiff. Do you 
know anything that may be of advantage to 
the defendant ? says a corresponding article 
in the paper delivered on the part of the 
•defendant. Having no one before him that 
either knows a syllable, or cares a straw, 
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uhout tliL‘ matter — seeing no one before him, to exertion, as before. Arc they mere agents 
of whom it is possible fc)r him to stand in of tlic parties by whom they are respectively 
any kind of awe, — the witness remembers on nominated and paid? In this way of viewing 
each side as imieh or as little as he pleases, the matter, we behold a judicature without 
Fear of consequeuees may prevent him from a judge. The oTunal experience, the habitual 
telling any falseliood for wliieh he sees rea- sense of dignity, the consequent solicitude in 
son to ap[)ie]iond detection and punishment respect of reputation, — these endowments, 
from otlicr sources ; but for the utterauee of so naturally attached to the station of the 
any trutli which in his vie w may appear preg- permanent judge, are not reasonably to be 
nant wiih anytliing nnfavourable to the side looked for on the part of these ephemeral 
which liis melinations have espoused, there judges. On the other hand, Uiore or less of 
is jiothiiig in the whole system put together partiality towards the interests of the parties 
that can afford liim the slightest motive. to whom they are respectively indebted foi 
in the situation of (he clerk who on this their ap|)ointment, and on that account a pro* 
oeeasioii ae;s tin; part (d' a sort of shadow of portiouahle degree of zeal and acuteness in 
a judge, what can be supposed to be his in- the conduct of the examination (which by 
clinations or endeavours from the opening of i this means wears in a certain degree the 
the business to (he conedusiou of it ? 'I'o get complexion of the reciprocal process of exa- 
it out of bis hands, and put an end to his la- minatioif and cross-examination,) may not 
iKHir^ — his obscure ami thankless and in every unreasonably be cx])ected. But their zeal, if 
shape unprolitalile labour, as soon as possi- any such emotion be felt, has not, unless by 
ble -to g('t some sort of answer to eaeli and accident, been excited or sharpened by any 
every interrogatory, —,if such be undersuiod j)ersonal intere/^urse with the immediate 
to be bis duty, /*c. the task, for a failure in agents of the parties, much less with the 
which he might b(! in lianger of beyig pu- parties themselves: and, as to information 
nislied: to get an answer; but whether true with regard to facts, if they possess any be- 
or false, complete or incomplete, distinct or yond what the interrogatories themselves in 
indistinct, intelligible or unintelligible, why their naked ami unexplained stale afford, it 
should he care? is again a matter of accident; and, if the 

On this footing is Ibis [u'incipal part of supposition be realized, the information and 
the judicial function exercised in that court function of the agents, the attorneys, of the 
(the Court of Chaiicerv) by which by far the parties, is communicated to these amphibious 
greatest part of the business called equity functionaries. 

business is perfornied; (liat is to say, when The only source of information they are 
the exaniiin^ion is performed in tlic district sure to possess, consists of tlie above- men- 
of the metropolis, being tliat district in which tioued sets of interrogatories, exhibited one 
the greater part of this sort of business is on each, or perhaps only on one, side. These 
performed. Tiiis accordingly is what may be interrogatories must, by the rules of the 
ti’rmed the ordtnart/ mode. court, have received the signature of an ad- 

In the same court, what may be termed voeate, having been drawn up either by the 
the extraordinary mode, the mode less in use, advocate himself from a paper of instructions 
and at any rate employed only as a make- given to him by his cliejit tlie attorney, or by 
shift, may be pronounced somewhat less im- the attorney hiiuself. Drawn by whomsoever 
perfect. Where the scene of tlic examinalion they may, they arc necessarily presented tino 
lies elsewhere than within the district of tlie Jlatu to the commissioners, to whom, in their 
metropolis,- on the occasion of each cause, a ekaraeter of judges or agents of the parties, 
rommission is granted to four persons, com- they are U) serve in the character of instruc- 
monly attorneys, two of them recommended tions. Comparing the situation of these dc'- 
on each side. 'The court of justice is a room puties with that of the parties, it is obvious 
in some [mblic house ; and there it is, that, liow indiilerently qualilied they will be for 
under the obligation — the anxiously enforced the putting of such questions as neither have 
ol)lig;ition of seereey, tlie witnesses are been nor can have been comprised in the 
brouglit together. Compared with tlie open paper of interrogatories, — fresh questions 
mode by examination and eross-examinatioii arising in unlimited number and variety out 
i/i a public court of justice, with or without of the unforeseeable answers to immediately 
a jury, this mode will lie seen to be iiiiper- preceding questions. Thus, in the respect in 
feet ; though what particular quarter may he question, stands this moditication of the re- 
the seat of the imfierlectioii may not be quite gular mode, when compared with the sum- 
so easy to pronounce. These eommissioners, mary mode, in which the mutual presence of 
— to what known class arc their function ami the parties forms the essential and charac- 
tlieir station to be referred? Are they judges, teristic feature. Compared indeed xvith the 
mere judges, and notliing more? Then come^ mode observed in trial by jury, in which the 
the delieiency in respect of appropriate ifi# presence of advocates, coupled with the ab- 
formation, and adequate interest and stimulus sence or at least the inaction of the parties, 
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ih an inseparable circumstance, — the disparity 
in this respect may not be so great. If, wnen 
tijinsmitted to the commissioners, the paper 
of interrogatories be accompanied by a paper 
of instructions as full as that which, under 
the name of a hriefy has on jthe occasion of a 
trial by jury been put into the hands of the 
advocate, — it follows that (excepting tlie oc- 
ca'^ional faculty of viva voce cominuiiic.ition 
with the attorney at the time of the trial) 
between the situation and means of informa- 
tion on the part of the advocate so called, 
and those of the commissioner thus qualified 
for exercising tlie function of an a lvocatc, 
there is no very striking ditfeienee. 

What might seem extraordinary enough 
(if in the piactice of Engli'^ii jun^diction any 
exemplification of iiicon'-istency or of esta- 
blished contempt for the known en?ls of jus- 
tice could appear extraordinai y) is, that the 
com()aiative incongruity of this equity mode 
of receiving and extracting ^‘Xtraneous testi- 
mony is by no dc'-cription of persons so ex- 
plicitly and habitually recogni'^ed as by the 
very persons under whose authority it is so 
regularly pursued. In ordinary ca'-es indeed, 
in by far the gi eater number of causes, this 
wretchedly adapted mode of investigation is 
suffered to take its course. Vet sometimes 
it does happen, that the least detective of the 
existing modes of extraction — the jury-trial 
mode, by examination and cross-examination, 
is looked upon as worth being employed; 
and in this case, trial by jury is the resouice. 
The Chancellor knowing, and, by expression 
stronger than any woids, confe''sii)g and pio- 
chiiining, that the only mode which he is in 
the constant habit ot employing for the dis- 
covery of truth is a had (uie, sends the cause 
(that is to say, this part of it) to anothei tri- 
bunal, the habits of which aie le>s abcriant 
from the ends of justice. The piactice is so 
familial as to have acquired an ajipropiiate 
technical name: it is called directnuj an lasi/e. 

The whole character and complexion of 
English judicature would be belied, if ^n 
this occasion as well as so many /others, the 
piofessional fondness tor mendacity were not 
indulged with its gratification. The opera- 
tion belonging to the head of Procedure, the 
details of it belong not to this place. How 
the parties are forced, or one of them, to say 
a wager has been laid between them, though 
it is no such thing — a wager, as tef whether 
the fact in question happened or no; how 
one of them is made to bring an action for 
the money pretended to be at .stake on the 
pretended wager, saying that it has been won 
by him, for that the fact happened as he 
said — which the other on his part denies; 
how the connexion is made out between the 
sham demand and the real object of inquiry ; 
how the court, in consideration of its self- 
created incapacity of conducting tlie inquiry 


in any tolerably good mode, finds itself under 
the manufactured necessity of sending the 
cause to another court, which has not pre- 
cluded itself from the use of a ^ess imperfect 
mode; how and in what propoition the de- 
lay, vexation, and expense, of a suit at law 
is by this ingenious husbandry grafted upon 
the stock of a suit in equity; — these are 
subjects, the exhibition of which "will find a 
more apposite place under the head of Pro- 
cedure. 

The storehouse of inconsistency is not yet 
exhausted. The cognizance of a court of 
equity, how ill-dcfincd soever its limits may 
be in other respects, is at any rate confined 
to questions of pro[)crty. Among the largest 
masses of pro[)erty apt to come thus in ques- 
tion — among those which give rise to the 
greatest number of causes cognizable by a 
tribuiKil thus denominated — may be reckon- 
ed the estates of bankrupts. Claims to the 
amount of a million or inoie have come thus 
to be dis|>oscd ot on tl¥^ occasion of the bank- 
ruptcy of a single house.*. In cases of this 
sort, tjiougli there is nothing to hinder the 
claim fioni being preferred by the sort of suit 
above de^c^ibed under the name of a bill, it 
is iiiueli more common for it to be preferred 
by a dilfcrent sort of suit, called a petition.'\ 
In this case, again, the mode of inquiry is al- 
together ditferent. To avoid the only natural, 
and (when practicable without preponderant 
collateral inconvenience) the only just and 
rational mode, the same scrupulous and un- 
varying caie is taken in this c^se as in all 
others Jhit neither is the mode puisued in 
all othei cases by the same tribunal, less com- 
pletely relinquished. The mode now pursued 
is exactly the mode already described as the 
worst of all modes — as the one exclusively 
pursued by the connnon-law courts on the 
occasion of every inquiry in which no jury 
bears a part : — I mean the albdavit mode. 

Here, as at connnon law, the substitution 
of a less searching to a more searching mode 

* Gibson and Johnson. 

*1* Petition IS the name given to the instrument 
by which, in cases of bankruptcy, claims are 
preferred to the Lord Chancellor sitting in a 
judicial capacity superordinate to that of the 
commissioners of bankruptcy, before whom the 
business is transacted in the first instance. To 
this species of judicature, in scientific strictness 
the term equity is said not to extend itself : it 
is as Lord High Chancellor that this great ma- 
gistrate sits, and not as judge of a court of equity. 
Accordingly, in this branch of judicature, the 
other high court of equity, the Court of Exche- 
quer, when sitting in its eauitable capacity, does 

not participate [The judicature in bankruptcy 

has experienced considerable alteration by the 
establishment of a Bankruptcy Court, in terms of 
Lord Brougham’s Act. 1 gc 2 Wil. IV. cap, 56. 
See the author’s remarks on the measure, in the 
pamphlet called “Lord Brougham Displayed,” 
Vol, V. p. 549 — EcL\ 
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of scrutiny, is sufficient to give admissibility 
and credit to the most decidedly inadmissible 
and incredible species of testimony. On this 
occasion as on that, the too-hastily adopted 
dictate of inconsiderate caution, nemo dehet 
esse testis in propria causily is adopted, with 
no other change than that of a single word — 
the change oi nemo into ornnis. Call yourself 
plaintiff, your testimony goes for nothing: — 
call yourself petitioner, it is as good as any- 
llody’s.* ^ 

Compared with procedure by bill, proce- 
dure in this way by petition may be, not al- 
together without propriety (as m practice it 
sometimes is,) styled summart/: for the pace 
of an ox, how slow soever when compared 
with that of a greyhound, is sw'ift when com- 
pared with that of a tortoise. But it would 
have been profanation, as well as confusion, 
to have dcgiadcd the only mode of impiiiy 
dictated by nature, and honestly subseivient 
to the ends of ti nth and justice, by contoundt 
ing it with any niodiluMtifm of that factitious 
mode, which has s(t evidently had an cud of 
a widely different descri[)tioii for its ie:«ult, 
not to speak of its final cause. 

The Roman mode of collecting- evidence 
furnishes a source of complication and misde- 
cision from which the English mode is happily 
exempt. In the English mode there is no me- 
dium betw'cen existence and non-existence; a 
proposed witness is either heard or not heaid ; 
iiis testimony is either delivered or not de- 
livered; delivcj^ed, it exists, and it has its 
effect, if not with reference to all persons in 
general, at any late w'lth reference to all those 
who are parties in the cause. 

In the Roman mode, the same testimony is 
susceptible of as many modes of imperfect ex- 
istence, as the cause has parties: existing as 
to Titius, it may be non-cxi-sting as to Sern- 
jironius, and so on, in relation to as many 
points as there may happen to be found in the 
juiidical compass, 

A mass ot ready- wu-itten evidence is con- 
structed, constructed in private, in tlie seciet 
worksho{) of the p.itent manufacturer, the 
^udge. Thus constructed, it becomes an 
instrument that may be let out to anybody, 
refused to anybody : it may be applied to use 
at the instance of one person, refused to be 
applied to use at the instance of another. 

Two plaintiffs: one of them has delivered 
Assertions concerning the existence of ceitain 


* Some years ago, in the House of Lords (no 
matter on what occasion) an advocate (such 
being the exigency of his case) was inveighing 
against the monstrous absurdity, the notorious 
injustice, the immoral tendency, of allowing a 
party to appear as a witness in his own cause. 
The answer was a simple, but at least, in the cha- 
racter of an argumentum ad hominem, a pretty 
decisive one : — “In a court in which you are 
every day sitting, it is every day’s practice.’* 


matters of fact — assertions capable in their 
own nature of being employed in the charac- 
ter of evidence. This testimony (so, for ar- 
gument’s sake, lot it be called,) shall it he 
employed, or not ? admitted, or not admitted ? 
read (to employ the* word in common use,) or 
not read ? It may be read at the instance of 
that one of the plaintiffs wdiose testimony it 
is not — not i ead at the instance of the other. 
Being read, no matter at who»e instance, it 
may be allowed to operate in favour ot (or, 
as the phrase is, for) the one, not allowed 
to operate in favour of the other : operate to 
the prejudice of (or, as the phrase is, against) 
the one, not operate to the prejudice of the 
other. 

Add now' a defendant (or, for dispatch, say 
tw'o defemhiints,) to match with the tw'O plain- 
tiffs. The testimony of the plaintiff in ques- 
tion may be read at the instance of one of the 
tw'o detendants, not read at the instance of 
the other; it ma)' l*c* admitted to operate in 
favour of the one, not operate in favour of the 
other ; operate against the one, not operate 
against the other. 

Discard now the tw'O plaintiffs : and let the 
testimony in question be that of one of the 
two defendant'^. The deposition may be al- 
lowed to be read at the instance of the de- 
ponent, not allowed to be read at the instance 
of the non-deponent :f or (what wall be apt 
to appear more ii.it ural, because less danger- 
ous) read at the instance of the non-deponent, 
not lead at the instance of the deponent. 
Being load, it may be suffered or not suffered 
to opeiate for the deponent, suffered or not 
suffered to oper.ite against him: and again, 
suffered or not suffered to operate for the non- 
deponent, suffered or not suffered to opeiate 
to his iirejudice. 

To reduce to its minimum the burthen of 
tliis disastrous arithmetic, two has been taken 
as the smallest multiplier : two, the number 
of the sides of a cause, increases the multi- 
plier to four; tliose other points, at ivhose 
insfaiicCy for udio/Uy against whomy swell it to 
twudvc. But i*he number of parties in a case 
may, on eitiier, or each side, he half-a-dozeu 
— it may be half a score — an entire dozen, 
or an entire scoie — a hundred, any number 
of hundreds : a number amounting to divers 
liimdieds may not improbably have been ex- 
emplified ill practice. Take a parcel of cre- 
ditors on one side, a parcel of legatees on the 

•|* Exemplified at common law, in criminalL^ 

^ The deposition of a prisoner may also be 
read at the instance of a prosecutor, though the 
contents of the deposition will not be evidence 
against a co-prisoner, but only against the pri- 
soner who made the deposition. 1 Phil. Ev. 
lOy. In Scotland, where the prisoner’s declara- 
is almost invariably evidence against him 
(see above, p. 404, note) the same distinction is 
adopted, — Ed.^ 



490 


RATIONALE OF JUDICIAL EVIDENCE. 


other, it will be evident that on neither side 
has the mnnber any certain limits. Thus it 
is that the number of changes that are capable 
of being rung, in answ(*r to the question, 
redd, or tiot read? is plainly infinite. The 
iiuinl)er of folio volumofc capable of being 
tilled with discussions on the subject of these 
changes, i.s alike infinite. 

The courts wlii(‘h have given admission to 
the distinctions piegnant witli these changes 
and these discus‘'ions — tlu; eonits which have 
sowed the seed-^ of all this science — are the 
courts, which by the com tesy of England, 
have been compliniciited with the title of 
courts of equity. 

Of all these possible distinctions, the num- 
ber of those winch liave aetn.illy presented 
themselves to notice, and called^ foitli <leci- 
Kions, and those decisions ri[)ene<l into rules, 
is as yet extremely small : but, as j-et, equity 
is but in her cradle. 

Will reason be referredto, as the power by 
which the number of these distinctions either 
has been, or is capable of being, limited? 
Reason rejects them in the lump. If that 
power by which the existing ones have been 
fixed (supposing any to liave been fixed) be 
reason, no other nuiuber but may equally be 
fixed by the \irtuc of the same cause. | 

That the testimony of one defendant, whe- 
ther it he in tlie sliape of an answer or in the 
shape of a deposition, cannot be read for or 
against another defendant without special 
order ^ seems tolerably well fixed. Unfoitu- 
iiately, in the words spcxial order, a ui}stery 
is inclosed. The application by which the 
special older is called forth, — is it acceded 
to, ns the phrase is, o f cour'tc — that i--, witli- 
out being subj(*ct to contestation In some 
of the instances wliere evidence is not ad- 
mitted but upon special order, tin- allirmative 
is the case in every day’s practice .Special 
order, in that ease, means nothing but a pre- 1 
tence for that for wliicJi, to a hand clothed 
with adequate [lower, any pretence serves ; 
viz. extracting fees. In tins ca^e, if tlie^order 
be understood to be fii eeeded* by reflection, 
the money extracted on the oeeasioii is ex- 
tracted on false pretenct's; for wherever the 
a[)plicatioii (whether ealhul motion or petition) 
is acceded to of course, the eiieuiiistuiices of 
the case aie never so much as presented to 
the conception of the jiidg-e. Excepting al- 
ways the part that consists in the eating of 
the fees, a wooden judge would be as coin- 
jieterit to the business as the living one. 

In the [iiirticular case in quest ion, do the 
words special order imply faculty of contesta- 
tion on the part of the adveisary, and conse- 
quently the exercise of the faculties of hear- 
ing and reflection on the part of the judge? 

If yes, the special order may in each instance 
be governed and modified by the special Ar^ 
cumstances of the case : and then, at the door 
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thrown ojien by these special circumstances, 
in comes the goddess of Equity, with her in- 
finity, her .neomprehensibility, and all her 
other attribute^, and with a pile composed of 
j an infinite number of volumes for her throne. 

From anything that has been said it must 
not be concluded that the cars of the princi- 
pal judges in tlie equity courts are inexorably 
shut ag.iinst all v/mJ voce evidence. They 
are ^till open to receive it, in certain cases; 
and these cases are those in which it is of no 
Use. • 

Pi oof of tlic authenticity of a deed is on 
one su|>[)osition, and one supposition only, of 
any us^ ; viz. that it may have been fabii- 
cated or falsified in the way of forgery. Is 
foigmry suspected? In (bis case, indeed, the 
jnoof of the autbeiiticity of the deed is of leal 
use; pi ovided ahv^ays that cioss-examination 
and counter-evidence be allowed. On every 
other siqiposition, and setting aside this con- 
^btion, it is a vain forniular) — an operation 
without use. 

In how many instance^ out of ten thousand 
is any sus[)icioii, rc.d or pretended, of forgery, 
mamlcsted? If in ten, the proportion seems 
a hirgc one. 

In every other case — at least every other 
contested case — the probability seems to be, 
that, oil one aci’Oimt or another, vivti voce 
examination will be of use. 

The result is, that tins most efficient mode 
of sciutiny is, among the votaries of equity, 
rcsei ved, as it were, with chi e, for the only 
class of cases in which it is df no use. 

Of the iiiyii.ids of nistancos in wliich it has 
been employed, [icihiips not a single one is to 
be found in which it ever was of use. In the 
chancclloi’s court of e([uity, does a suspicion 
of tills kind p'-esent itself.*' Whatever con- 
testation iii.iy arise, it is not the eliancellor 
that will licar it: no; he wall send it to he 
tried before a jury — he will direct an issue. 

The collection of this part of the evidence 
ill a mode thus comparatively undilatory, un- 
exjiensive, unvexalious — doesittbcn belong 
to the list of grievances? No, surely: no 
otherwise than in as far as it stands parcel of 
the processes of that immense manufactory of 
expense, vexation, and delay, of wliich the 
existence is one continued and prodigious 
grievance. The fault belongs not to the bead 
of absolute faults, but to the head of incon- 
sistencies — not in the giving this best mode 
of scrutiny to these cases, but iii the refusal 
put upon it in all other cases. * 

* In one other case I find an instance of an 
examination viu voce in court, viz. that before 
the principal equity judge. It is where two or 
more affidavits, charged with being contradic- 
tory, have been exhibited by the same person. — ^ 
Wyat’s Practical Register, p. 10. 

What seems evident enough is, that had the 
two supposed contradictory depositions been the* 
depositions of ditt'erent persons, the demand for 
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If, following the track of his predecessors, 
it were possible (which it is not) for an Eng- 
lish judge to do wrong, the narrow set of 
instances in which they have done right 
would only serve to render their coinliict the 
more inexcusable. The result ot it is, that 
they have known what is right — that they 
have had power to do what is right — but 
that they have not thought fit to exercise it. 

In the accounts which are given by piac- 
tical writers, of the mode ot collecting tlie 
evidence, as practised under the authorit v ot 
a court of equity, the word cros'^-e.ramtJialton 
every now and then presents itself. Rut, be- 
tween the operation here spoken of, and the 
opciation spoken of under the same name on 
the occasion of the inquiry called a liial, as 
earned on in a court ot law, there is a ver) 
material diih'rence. fn the common-law ope- 
ration thus denominated, the examination is 
pel formed b}^ the advocate ot the party, ^ c. 
of the party o[)posite to him by whom tl|p 
witness has been exam.^ied in the first in- 
stance : and, the answeis given on that oc- 
fasioii being alreadv known, the ques4ions 
'lit in the \\a\ ot cross-examination have the 
faculty ot gioundiiig themselves on an)' of 
those answeis, as well as each successive 
cross-question (it so it may he called,) on the 
answeis given to the seveial cioss-ijuestions 
that have preceded it. Under the cros',-c\a- 
mination ot the Romanists,* no such faculty 
is possessed. The exhibition ot that of 
iiiterrogatories^vvhieh is tiiinished to the ex- 
aminer by the party by whom alone, oi by 
whom in the first jilace, tin* testimony of the 
examinee was called toi, is calkd simply the 

such explanation would have been at least as 
great : so also m case *)f the like c<-ntr<idu'tion 
between two extraneous witnesses, both dtqiosing 
in wliisjiers to an examining clerk : so aboJie- 
tween one such witness, and defendant, m and by 
his answer: so, m a word, in case of any other 
con trad 1 c ti on w h a t s oe v c r. 

But in the particular case in question, by some 
strange accident, in a fit of insanity or inebriety, 
a chancellor happened to be in a humour to find 
out the truth — to find out the truth by the force 
of bis own faculties, without sending it to be 
found out by a jury, m the course and by means 
of a suit instituted on pin pose. 

One other instance is upon record, of a person 
exanrdned in court iqion a different ground : but 
the case is too extraordinary to be worth insisting 
on.. — 2, Chancery Cases, Ob. <)‘J, Jlf Jn Fovlir’s 
Exchequer (Edit. 1^9- Alter hearing the 

depositions of other witnesses, one of a set of per- 
sons employed as commissioners to take deposi- 
tions h(ia himself deposed. A ground of suspicion, 
which in common-law practice is continually pre- 
sented, and almost as continually disregarded, 
was here considered as fatal : and in this, at that 
time, and almost still, unprecedented mode, the 
witness was re-examined. Profit to the lawyers, 
one motion and two hearings; what, if anything, 
the party in the right got by this sort of jiulirial 
frolic, docs not appear. 

* Browne, i. 47d; ii. 421. 


examination, and answers to the examination 
in chief of the common lawyers. The exhi- 
bition of that set of interrogatories which is 
fiiriii'-hed to the examiner by that one of the 
parties by whom the testimony of the exa- 
minee was either ,iK)t called for at all, or not 
called for till after it had been called for by 
the other, is what the Komanists mean when 
they ‘^piak of the eros^-e^amination. 

That this eross-exaini nation of the Ro- 
manists does not alfoid any security equal to 
that wliieh is afforded by the eross-examma- 
lion of the Anglicans, will appear evident 
enough. To the lawjer by w'hom the set of 
intei rogatories furnished by the party ojipo- 
sife fo (he invoking party are diawm up, it 
I is not possible in eveiy instance to foresee 
I the interi oratories that will be exliibited on 
the other side : it is still farther from being 
po'-silde to liim to foresee caeh answer that 
will he diaw’ii forth by each siieli question : 
it is. therefore, ou.a double aerouiit impos- 
sible for him to ground on every such answ^er, 
such question as in case of incoricetness or 
incoiupletcm ss (from whatever cause, men- 
dacity, temeiity, or negligence) might be con- 
ducive and necessary to the full and correct 
disclosure of the facts on which the meiits of 
the cause depend. 

To form the hi'st conception that can be 
formed of the course pursued in this [lart of 
English judicatm e, a Frenchman can do no 
better than to tlimk of the course pursued in 
his own country in legislative oratory. Fiom 
pulpit No. 1, oiator No. 1 having lead a pre- 
viously- wuittcn declamaxion, from pulpit No. 
2, orator No. 2 reads another prepared de- 
clamation, in which (though the thesis is the 
same) no notice is oi can be taken of a single 
s). liable of what has been said in the decla- 
mation that preceded. 

In the ecclesiastical courts, the examina- 
tion being condiuded in the same manner, the 
insufficiency of this spurious sort of cross and 
advcisc examination, in compaiison with the 
natuFal and genuine (the Anglican mode,) is 
of coiiise fcltun equal force. 

\\ hat is curious enough is, that, in the case 
of the ecclesiastical courts, not only the ef- 
fects of it are felt by the parties — felt to the 
prejudice of that one of them who has right 
on Ills side, but recognised and confessed by 
the institutionalists themselves. f 

Speaking* of the ecclesiastical courts, — 
“ Imperfect and wretched” (said his Majesty’s 
attorne) -general, addressing himself to the 
House of Lords. J) “ imperfect and wretched” 
is the “ manner, in which cross-examination 
is managed upon paper, and in these courts.” 
Hearing this in their judicial capacities, — to 

t Oughton. 

Duchess of Kingston’s Trial for Bigamy, 
anno 1776, Hargrave’s State Trials, vol. xi. p. 
239. 
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how many of their lordships, in their legisla- 
tive rapacities, in the course of the fifty years 
that have elapsed, has it ever occurred that 
it might he matter of duty to endeavour to 
substitute in those courts a suitable mode of 
doing the business, to an luisuitable one? Not 
to a single one. What was said, was ^aid in 
the presence of at least three law lords: Earl 
Bathurst, lord chancellor; Lord Mansfield, 
lord chief-justice of the King’s Bench , and 
Lord Camden, lord chief- just ice of the Coni- 
mon Pleas. The satrie gentleman to whom, 
in the station of attoiney-geiieral and mem- 
ber of the House of Commons, tlie form of 
extracting evidence iji these courts had with 
so much reason presented itself as wretched 
and imperfect, became afterwards lord high 
chancellor, and a nicmher of thf House of 
Loids: nor in tlie one station any moie than 
in the other, does it appear ever to have oc- 
curred to him that the difference between the 
had mode of admiiiisterpig justice and the 
good one was woi th trying to do away. Whe- 
ther what is established answers its pnrpo'-o 
well or ill, is not woith inrpiiring aliout, so 
long as it is established. 

Wretched and impeifect, liowever, as is 
the manner in which moss-cxaminatioii is ma- 
naged upon paper and in those couits, it 
cannot in any icspect have been worse, or 
materially different, from the only one whicli 
is in use, was then, is now, and perhaps (wer 
shall he in use, in those other courts of ten- 
fold greater business and importance, in which 
this successful votary of the law was then 
practising at the head of the faculty of advo- 
cates, and afterwaids for so many yeais pre- 
siding in the charai'tcr of sole judge. 

For profiting by the wretcliedncs'-cs aiul 
imperfections of the law, the lew.ird is rich 
and ample: for endeavouring to remove them, 
there is none. To carry on tlie existing had 
course of procedure, according to the existing 
system of inconsistent and ever-fluctuating 
rules, is at once a matter of obligation, and 
a souice of honour and veneration. Tt en- 
deavour to make it less bad, is neither matter 
of obligation to anybody, nor source of any- 
thing but jealousy, hatred, ami contempt. 


CHAPTER XVII. 

MODE OF EXTIIACIION IN ENGIjlSH ECCLE- 
SIASTICAL AND ADMIRALTY COURTS ITS 

INCONGRUIJTES. 

In the courts, called in English Ecclesiasti- 
cal courts, as in the ecclesiastical courts of 
most other countries in Europe, the old Ro- 
man system forms (as everybody knows) the 
ground- work of the procedure. Hence (as 
hath so often been ob^erved) a regular, 
a pretty uniform and consistent, deviatioti* 
from the natural mode, the only mode that 


could have been suggested by a real regard 
to the ends of justice. Hence at the same 
time a degree of iinifoimity, as between the 
procedure in penal and the procedure in noii- 
penal cases: such a degiee as indicated the 
convenience of bringing to view both branches 
under one head ; especially on considering 
within what comparatively nariow, though 
still too ample, limits, the jui isdiction of these 
courts IS, under the domineering controul of 
the original Anglican courts, confined. 

With the exception of a slight regard to 
general utility, seconded by hcie and there a 
r.iy of the light of human reason let in in very 
modern times,* the state of existing jurisdic- 
tions is in ICnglaiid, elsewbeie, but more 
particularly in I'inglaiid, the ic'-iiU of the imi- 
ver^'al serainhle, between violence and fi’aud 
on the part of each casual occupant of a branch 
of judicial power, and the like violence and 
fraud on the part of every other. 

Eor putting in, each for his ^liare (the 
gi'eatest of course tlmt could be obtained) of 
the common stock of pluiKlci able matter, each 
set b'f learned depredators formed, in a differ- 
ent word or combination of worcL, a pretence. 
To the original gang, the original and pi’i- 
iiieval wokI'? law and justice were sufficient. 
These words having by hard wear been worn 
down into a certain degree of disrepute came 
another tr’oofi heai’ing another standard — the 
word Eeprity. All this while, in another cptai’- 
tcr the attack was carried on by a third set, 
who were continnally pronouncing the words 
Church, Souls healtl), Hood 'f)f Souls. 

'fhat the chance for the attainment ofti’uth 
will depend upon the mode employed in the 
exti'action of it, and not upon the pronoun- 
cing this or that one out of the above, or any 
other, collection of words, will be evident 
enough to any man who is not determined 
not to see it. Yet in this third, as in the 
two former instances, the change of the word, 
tints affording a pretence for tlie exercise of 


* Compared with the pure Anglicans (tlie 
common and equity lay-lawyers,) the ecclesias- 
tical ainl other Roniam\t lawyers (the civilians 
as they are called) exhibit a perceptible distinc- 
tion. Acting under the yoke of a predominating 
power, the latter refer every now and then to the 
Principle of utility, as an oracle from which they 
look for popularity and for defence against the 
hand, the weight of which is constantly felt press- 
ing on their shoulders. For such and such a 
reason (meaning in respect of such or such an 
article of perceptible convenience or inconveni- 
ence,) such or such a feature of Romanistic is 
preferable to the correspondent feature in Angli- 
can practice. — Such was the language of Ough- 
ton, twenty years before Blackstone made nis 
appearance : such was the language of Oughton, 
at a time wlien no lay -lawyer, no common lawyer 
or faulty lawyer, had ever deigned to make any 
the loosest reference of the consecrated esta- 
blished arrangements of procedure to the ends 
of iustice. 
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judicial power, was accompanied by a change 
more or less considerable in the mode of in- 
quiry pursued or allowed of, under the notion 
of coming at the truth. 

Of penal procedure, three modes of [irimary 
di^tinction, with so many appiopriate names: 
accusation, denunciation (or say presentment) 
and inqui-^ition. Accusation, where an indi- 
vidual appeals in the character of plaintiflT or 
prosecutor : denunciation, where that func- 
tion is undertaken by an oiTicial person or a 
set of odicial persons, a churchwarden or the 
churchwardens of a parish: inquisition (other- 
wise styled procedure ex inero qDieWy) where 
the function of prosecutor is exercised, for a 
time at least, by the judge. 

The accusatorial mode is the mode that 
seems the properest to be taken for a stan- 
dard ; that of denunciation being only an 
inconsiderable modification of it, and the in- 
quisitorial (how much soevei in use in other 
countries) a sort of irregular and as it w’cre 
incomplete mode, in wl;ich (as in an enthy- 
meme when compared to a complete -syllo- 
gism of three terms) one of the ineii^bers 
naturally looked for is in appearance wanting, 
being consolidated with anotlier. 

1. First lot of evidence or deposition : — 
articles spontaneously exhibited by the ac- 
cuser. 

In these articles is included the statement 
given of the supposed offence by tlie accuser, 
he not being upon oath. Except that, from 
its diviaion into articles (probably numbered 
articles,) it iiu%^ be expected to be more par- 
ticular, — the place it occupies in the cause 
seems to correspond to that of the indictment 
or information in the penal branch of the in- 
digenous system of procedure, to the declara- 
tion in the civil or non-penal branch, and to 
the bill in equity.* 

As to the imperfection attached to the 
evidence exhibited in this mode, it consist-^, 
here as elsewhere, in it-? being exhibited with- 
out the check of interrogation, and without 
the sanction ot an oath. It is the same im- 
perfection which (as if by an original con- 
tiact) lawyers of all nations and all times 
have agreed in planting in the system, as the 
necessary means foi lendering it w'ell adapted 
to their own professional ends, and propor- 
tionably ill adapted and hostile to the ends 
of justice. 

In other respects, we see already how much 
superior this sort of instrument is to those 
instruments of indigenous law, to which, in 
respect of its station in the cause, it cor- 
responds. Digested into articles, and these 
articles numbered, a source of perspicuity is 
seen, the utility of which has already been 
pretty fully brought to view. 

None of the technical nonsense — none of 
the gratuitous, and frequently in jurious and 
* Oughton, li. 2 id, 22.). 


insulting, falsehoods, of which those instru- 
ments of indigenous law are in so large a 
proportion composed. Of misplaced rheto- 
ric, placed there for the benefit of the scribe, 
probably a pretty ample stock. But simple 
depredation is one^sort of abuse — depreda- 
tion stained by mendacity, and bedaubed with 
nonsense, is a more aggravated species of 
abuse. 

2. Examination of the defendant, in an- 
swer to the above articles. 

This examination, — being conducted, in 
the usual secrecy of the Roman mode, by the 
judge alone, or his representative, without 
the presence of the adverse (the accusing) 
party, or the advocate of either, — is there- 
foie performed in the same way as the exa- 
mination is performed (as above) by and 
before the boaster in the King’s Bench: with 
this difference, that the ecclesiastical exa- 
mination has an object, viz. the finding out 
whether the defendant be guilty or no ; 
whereas, in the cast* ol* the lay -examination, 
being performed after he has been deemed 
guilty, no object is discernible. 

In the counti'iiance of the initiative arti- 
cl(‘s, there is ont* feature very particular, and 
which affords a curious enough specimen of 
ecclesia<^tical justice. Over and above the 
statement made, in a manner more or less 
detailed, of tlie supposed facts and circum- 
stances of the suppO'^ed offence, — a distinct 
fact is stated, viz. that a general report or 
rumour of it prevails in the neighbourhood ; 
which is as much as to say that it is aflirmed 
extrajudicially, by hearsay witnesses in un- 
known numbers, and whose statements re- 
spectively were removed by an unknown 
number of degrees, from the original source 
of evidence. 

By the articles, the defendant is called upon 
to answx*r, — or at least, in conserjuence of 
them, he is obliged (and on pain of excom- 
munication as for contumacy) to answer — as 
to w’hat ? As to the truth of criminative facts 
contained in the accusation? No: but only 
as to the exi-j,tence of such a report, true or 
false. 

Why not as to the only material point, 
the fact of the offence ? For this very good 
reason, — -that in an express statute it is de- 
clared, that, by the sort of court in question, 
no such obligation shall be enforced. Driven 
from this hftld, from this mode of coming at 
materia] truth, they betake themselves thus 
to a lawyer’s shift: — Well then, we must 
not ask you what it was you did, but what is 
it that people say of you ? To common sense 
and common honesty, nothing could be more 
idle than this question. Why arc you in any 
event to be punished for what people say of 
yj)u, unless what they say of you is true In 
►Siich a case, if punishment is due anywhere, 
the authors of the defamation, not the per- 
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SOI 18 labouring under it, are the persons to 
whom it is due. 

Not so, in the opinion of these ecclesias- 
tics. In their opinion, or at least by their 
laws, it is on the party defamed tliat the pu- 
nishment ought and is to ^)e made to fall — at 
least if costs imposed under the name of 
punishment be a punislunent. Though not 
guilty of the fact ; — it to your knowledge 
there be such a report to }our prejudice, 
being (or, if you are a true man, although 
not being) upon your oath, )ou can do no 
less than confess the existence of it : in this 
case it is expressly declarc'd, that you are to 
be subjected to costs. ^ Confess or not, if 
it be proved that there has been such a re- 
port, guilty or not guilty, }OU are equally to 
be condemned to costs Si fama confr'imta 
vel probata J'liei jxtrs rea condtmnabitur in 
expensts. 

What is again curious is, that, — though 
without a rumour th^^ defendant could not 
have been obliged to make answer to ques- 
tions concerning the truth of the charge, — 
yet, the existence of a rumour being esta- 
blished, as above, whether by his own con- 
fession, or by extraneous testimony, the pio- 
tection meant by the legislature to be given 
him against these relevant questions is now 
taken off by these ecclesiastical judges; and 
(according to Oughton at least) he is obliged 
to make answer to all such questions, just as 
if no such law liad been enacted. Obliged ^ 
How? By a mode which (it must be confessed) 
is not only a proper, but the onlypiopei mode: 
by his being adjudged guilty -to wit, on the 
ground of his sihnicc, considered in the cha- 
racter of oil cumslantial evidence. 

Here then, we see, ecclesiastical ingenuity 
has afforded a pretty effectual contrivance for 
getting rid of the manacles imposed upon 
these holy hands. Spread a lying repoit, 
and then with the fruits of your own lie 
nullify the act of the legislature. f 

* Oughton, i. 221, 22b. 

-f- The contrivance,^ — ^ would it hold water? — 
Apply in the regular way to the Court of King’s 
Bench, and then you will know. In the year 
17ilfb Oughton speaks of it as tlie then existing 
practice : in IJbJj twenty -nine years after, Burn 
drops all mention of it. The contrivance is a 
trick ; but on this ground, not to speak of others, 
tricks are established practice. If, — a man hav- 
ing been excommunicated for an offence of this 
description, — the spiritual court, for the purpose 
of causing pecuniary satisfaction to be made to 
the parties injured, offer, on that condition, to 
take off the punishment, their proceedings will 
be annulled.'^ But if, instead of making any 
such offer, they begin with imposing penance, 
and then, on the same condition, and for the 
same purpose, offer to take off the penance, so 
far so good. By a statute still in force,*’ in the 
case of this very offence, it is ordained, that, if 

• Gibson, 9, in Burn, iii. 185. ^ 

^ 9 Ed. II. c. 3. [Repealed by 9 Geo. IV. c. 


If, either by the confession of the defendant 
or by extraneous witnesses, the existence of 
the runionr be proved, — a final remedy to 
which (always according to Oughton) it is 
competent to’tlie ^piiitnal practitioner to have 
recourse, is to piopose to him (on pain of 
the ultimate punishment, excommunication) 
to declare upon oath, and in terms of conve- 
nient gcnciality, witliont the inconvenience 
of advcise or particular examination, that he 
is not guilty of the offence cliarged. Giving 
a man thi- imitation to commit perjury, is, 
ill the technical language of Komanigeiious, 
canonic.il,amlspiritual pharmacy, called giving 
him a puige pm yationis indictio :J 

pel jury being, it seems, no le^s conducive than 
the ('vacuatioii of tlie pm sc, to tiie health of 
souls. 

Till* administration of this cathartic stands 
piohihited in explicit, terms in the Westmin- 
ster Dispensary. J Oiighloii, though he re- 
commends a reference to the statute, does 
not on that. aeeount‘^think it iiecessaiy to re- 
present this branch of {irxctice as being the 
less-bi torce.ll 

To the eje of reason, standing upon cx- 
penciicc', tlie pertinacity of a man refusing to 
answer questions (when they are permitted 
to be put) in i elation to his supposed delin- 
quency, is a more satisfactory proof of his 
being guilty, than any that can be atForded 
by any extraneous testimony. Itis after having 
given this pi oof ot his guiltiness, that the 
spiritual judge is allowed by tlie practice of 
the court to urge the defendant, on pain of 
convK'tion and the seveie puiiishinent of ex- 
communication, to this protestation of his 
innocence. 

Without any such luniour, confessed or 
proved, — in the admiiiisTration of this ca- 
thaitir, the spiiitual judge is equally war- 
ranted by circiiinstaiitial c\ideiiee; provided 
that it merit the appellation of “ vehement,” 

tlie offender will redeem it (the jienante) of his 
own good will, by giving money to the prelate, 
or to the party grieved, it shall be required be- 
fore the prelate, and the king’s prohibition shall 
not lie. The trick, then, is on the part of the lay 
judges; who, — when the spiritual judge, to save 
to the delinquent the expense, vexation, and 
delay of the ])revious and useless penance, pro- 
ceeded to make his bargain by the ordinary means 
of the excommunication without the penance, — • 
took advantage of this regard for public justice 
on his part, to nullify his proceedings, and leave 
the injury without redress. 

Tenable or untenable, the mode of procedure 
on this ground, as it stands in Oughton, will 
serve equally well for illustration. If, in the 
character of a description of what can lawfully 
be done by these spiritual judges, it be incorrect, 
— in the character of a description of what in 
that way they have done, or would do, or would 
, have done if they could, it is not the less in- 
structive. 

:|;Stat. 13. C. 11. c. 12, §4. 

II Oughton, i. 223. 
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which is as much as to say, provided it be of 
that degree of streugth which, under the in- 
digenous practice, is held of itself siiflicient 
for conviction in the most highly penal cases, 
another reason tor suspecting that, if admi- 
nistered at all, this dose is scarce ever swal- 
lowed without cairying down with it at least 
a quantum sujficit of perjury. 

One good thing is, tli.it it does not ap- 
pear there is any obligation upon the judge 
to make ap[)licati(m ot this drastic remedy: 
what I should exiiect to tind, if there were 
any means of knowing, is, that within the 
memory of man it has scarce ever been ap- 
plied. 

Instead of being put to his oath, as in the 
Anglican mode, — at the very instant of his 
delivering his testimony in the Romamgenous 
mode, an examinee is made to swi'ar on one 
day before one person, that he will deliver 
Ids testimony another day before another .* 
on which other day it appears not th.it aiw 
fresh oath is takmi. In U'c piomissory oath, 
does it ex[)ressly sUind as pait of the piomise 
that the testimony when so given sh.^Jl be 
true?t If not, the testimony can hardlj be 
said to be deliveied upon oath, accoidnig to 
the import annexed to that phrase by com- 
mon use The professed object of the oath 
so tendered is to secure submission in tins 
behalf to the authoiity of the judge: and tins 
object is attained by the mere act of submit- 
ting to examination : howsoever the matter 
of deposition may staml in respect of truth 
and falsehood.' 

In the practice of the ecch'siastical courts, 
(if the conception entertained by a modern 
institutionalist be coi rect) much inconve- 
nience has arisen from the practice of taking 
the examining judges at the recommendation 
of the parties ; as we have seen to be the 
practice in the case of cauninj c.iuses in the 
lay equity cdurts. Each one of these epheme- 
ral judges espouses (it is said) too warmly 
the cause of tlie paity to whom he is indebted 
for his appointment: the temper they bung 
into the business is tliat of the agent or the 
advocate, rather than that of the judge. 

Since Ougliton’s time, it has been the prac- 
tice for the judge himself — the principal and 
permanent judge — to take upon himself the 
nomination of these occasional judges: not 
referring the recommendation to the parties, 
but choosing some person — some oflicial per- 
son for example, some co-practitioner in the 
same branch of ecclesiastical law, to whom 
the interests of both are supposed to be alike 
indifTerent. The situation of the person who 
officiates in that character, is by this means 
analogous to that of the examiner’s clerk, by 
whom, in the lay equity courts, the business 
is conducted in town causes^ 

♦ Oughton, i. 217, 21b. 
t Void. i. 217, Tit. 141, § 1, 2. 


This is spoken of as if it were a prodigious 
and clear improvement. 

It may be too much to affirm, with absolute 
pel suasion, that the change is for the worse : 
but wlietlier on the whole it be advantageous, 
is at any rate e.xtri'inely questionable. 

Leave the nomination to the parties, you 
leave .i dangei ot partiality, and c.r jxirte zeal. 
But the danger is alike on both sides; and 
excess, on either side finds its check and coun- 
terpoise in a similar excess on the other. 

Give the nomination to the peimanent 
judge; he being in the habit of choosing the 
judge or judges ad hoc among Ins fellow- 
{iractitioneis , the danger to which the arrange- 
ment is exposed, is that of carelessness and 
negligence. But to tins inconvenience there 
is no check wh.'itever. From the secrecy so 
carefully (ucscrved, it deiives eveiy facility 
and encouragement which it would be pos- 
sible for it to receive. 

The only indispcjisable advantage resulting 
tiom the change, is th.it which is reaped by 
the judge, and consists in the [latioiiiige he 
has contrived to create for himself by means 
of it. It affords him the means of throwing 
business into the hands of some personal 
friend and dependent. 

'^riiis circumstance is of the class of those 
considerations which politicians in their mu- 
tu.d altei cations are never backward to bring- 
to view', but of which not the smallest hint 
is ever to be found in any book which has a 
lawyer of any class fur its author. 

Foi the conducting of the business in the 
best manner, twu) opposite endowments (it 
has been seen) are w'anting; such as cannot 
with leason be expected to be found habi- 
tually united in one person or set of persons : 
— the zeal and a[)propriate information pe- 
culiar to the situation of paity; and the mo- 
deration and skill derived from exercise — 
endowmients wdiicli are naturally looked for 
on the part of the judge. 

Of two systems, one of which affords the 
fiist^’of these qualifications without the se- 
cond, the otlier the second without the first, 
nothing better can be said, than that they are 
both deficient. But, if the question be, which 
of the two, upon the ground of general prin- 
ciples, presents itself as most deficient and 
ineligible, — the answer seems to be, that 
wdiich threatens the interests of truth and 
justice witK irremediable negligence. 

In the lay equity courts, both these defec- 
tive and opposite courses have from the begin- 
ning of things been pursued with equal and 
equally imperturbable composure. A circle of 
ten miles’ radius is drawn round some central 
point in the metropolis of England — suppose 
the cathedral of St Paul’s. In all places an 
ipcli without that circle, the danger of defi- 
I deiicy of zeal predominates, and the exami- 
nations are taken by persons nominated by 
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the partioa. In all places an inch within that 
same circle, the danger of excess of zeal pre- 
dominates, and the business alFords a little 
mine of patronage for the benefit of some 
great dignitary in the law. 

The only indisputable disadvantage atten- 
dant on that arrangerncrft which gives the 
nomination to the parties, consists in the ex- 
pense. Four functionaries, or at kast two, 
require on this plan to be paid, instead of 
one. A single person, were it made his duty 
to do all the business of this kind that comes 
within the compass of a certain district, might, 
in consideration of the constancy of his em- 
ployment, afford to do it upon cheaper terms 
than those others to whom it affords but a 
casual resource. These ephemeral judges have 
moreover a manifest interest in prolonging 
their existence, for the sake of -prolonging 
their pay. A permanent judge would not be 
exposed to any sinister interest of this kind ; 
to whatsoever other sinister interests he 
might stand exposed.* 

In the institution of the examiner’s office, 
the geographical limits set to the jiirisdiefioii 
of it were evidently suggested by eoiisidera- 
tions of utility and convenience. Within the 
space ill question, less vexation and expense 
would be produced by sending the witnesses 
to a fixed tribunal, than by providing occa- 
sional tiibunals all over the country, within an 
equally short distance of their several abodes ; 
without that space, the economy of the ar- 
rangement would no longer bold. Not that 
the difference between ten miles exactly and 
ten miles and a foot, would be worth taking 
into account; but that all lines of demarcation 
must be drawn somewhere. 

Making amendments of this nature in the 
equity or any other biaiicb of the tecbiiieal 
system, would be like la)ing new boards on a 
floor eat up by the dry-rot. But, inasmuch a«:, 
at the time when the radius of ten miles was 
marked out, the means of local comimiuica- 
tioii were much less expeditious, and travel- 
ling much less frequent, than at the pr,';sent 
day, — if (all cirenmstances taken into account) 
the examination at tiie examiner’s office were 
preferable upon the whole to examination by 
commissioners, a twenty-miles radius might 
seem better adapted than one of no more than 
ten miles, to the present state of things. 

But every observation thus pointing to im- 
mediate practice stands exposed to this gene- 
ral objection, viz. that it supposes, on the part 

• On a system radically bad, observations 
pointing out, as here, this or that particular de- 
tect, together with this or that partial remedy, 
answer no other purpose than that of illustra- 
tion. When, instead of being carved out into fair 
slices by a geographical knife alone, jurisdiction 
ifi divided or rather torn into shapeless scraps by 
metaphysical instruments, the establishment may 
be oppressively expensive, and at the same tincs^ 
Inadequate and insufficient. 


of those dignitaries on whom the state of the 
laws depends, the existence of some one per- 
son at least, to whom their degree of aptitude 
with reference to the ends of justice is not a 
matter of complete and incurable indifference. 

In the Anglican ecclesiastical courts, the 
practice in respect of the mode of collecting 
the evidence of extraneous witnesses differs 
not materially from that of the equity courts. 
The leading features — examination per judi- 
cem solnrn, and that conducted undei the seal 
of inviolable secrecy — aie in both cases the 
same. 

What differences there are, consist chiefly 
in an arrangement or two peculiar to the llo- 
inanistic courts ; which, in so far as they are 
to he consideied as Inivingany of the ends of 
justice for their object, may be considered as 
so many saciifices made to the direct ends, at 
the expense of the collateral ends. 

After the deposition given by the examinee 
has been taken down by the examiner, it is 
iCad over to him article by article ; where- 
upon liberty is giveh to him to make what 
amendment ho thinks fit.*!- 

The aiifhcnticity of the deposition being 
thusestuhlisheil, — for further confirmation of 
it, he is on another occasion brought into the 
presence of the judge; ou which occaaion 
the opportunity of making alteiatioiis is again 
afforded him.J 

Other ceremonies there are, which in the ec- 
clesiastical courts appear to he added to those 
wdiich liave place in the lay ecpiity courts. 
What they do towaids inaHng the hill of 
costs, is evident enough ; hut, as what they 
do towards increasing the security against 
faLehood seems to amount to nothing, they 
present no title to admission in this place. |; 

The mode of colleeting evidence in the ad- 
miralty conrtb differs not materially fiom that 
which is in use (as above described) in the 
ecclesiastical courts. § 

A pamphlet was written a few years ago 
under the title of “War in Disguise,” — a pam- 
phlet of considerable celebrity (proceeding 
from a name, which, though not announced, 
was not disguised,) having for its object the 
making it appear that, in the dispute between 
the British government and that of the Ame- 
rican United States on a point of interna- 
tional law, the American government was in 
the wrong; and, moreover, that, for eluding 
the authority of those British judicatories to 
whose cognizance the point in question ap- 
pertains, perjury was an instrument habitually 
and regularly employed by the subjects of 
those states. 

That, in the charge thus made, there was a 
considerable degree of truth, there seems but 

f Browne, ii. 421. Admiralty Practice. 

+ See Ch. X II. Itepetiiinn. 

\\ See Browne, and Oughton. 

§ Browne, Compend. View, ii. 413. 
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too much reason for believing ; the misfortune 
is, that, if so it be that it is the truth, it is fur, 
very far, froiiv being the whole truth. 

In speaking of what in his language was 
“ war in disguise,’’ it seemed to the gentle- 
man that, in biinging to view the cauve of 
the war, he had completely stiipped it of all 
disguise. Unfortunately, — if, to the cause 
brought tQ view by him in the character of 
the immediate cause (or at least an immediate 
cause,) that character does appertain with too 
much justice, — a still higher cause, the cause 
of that cause, remains still in disguise ; in a 
disguise which the gentleman was not quite 
so willing, as he was able, to divest it of. 

In the case of perjury, as of any other crime, 
— if the station of the suborners be not too 
high to leave them within the reach of pu- 
nishment, — in looking for the perjurer^?, it is 
customary not to stop there, but to look out 
also for the suborners. Unfortunately, in this 
as in so many instances, the station of the 
suborners is too high to leave them wit^lnn 
the reach of justice. (If justice’ of penal in- 
fliction ? Aye, 01 * so much as of shame. 

These suborners are those (need it bb men- 
lioned?) by whom, with full and complete 
consciousness of such its character, a system 
of procedure thus fruitful in perjuries, having 
been found created, is preserved — preserved 
with full and complete eoiiseiousness of such 
its character; and, if not for the sake ot the 
profit, yet surely not without pretty elfectual 
knowledge of the piofit, which, in !-_,o many 
shapes — money, [lower, and ease — in such 
abundance Hmvs fiom it. 

By what is thepiujury supported? By the 
generally experienced etlicacy of it in the 
courts to which it is presented. And what is 
the cause of this elTicacy ? What but a mode 
for collection of the evidence — a mode by 
which, wliethcr obtainable or not obtainable 
in the universally-acknowledged best shape, 
an exclusion is put ujion it in that best shape, 
while the door is kept open to evidence in 
the worst shapes fioin the same source: a 
mode than which, were the object (as perhaps 
it was) to encourage, to propagate peijury, 
none more promising, none nioie effectual, 
could have been devised. 

For so many hundreds of years past, in 
more courts than one, and, in each court, in 
so long and illustrious aline of judges, by 
whom evidence in these perjury-begetting 
shapes has exclusively been received, — has 
there been one to whom the efficacy of this 
mode for the generation of perjury, its in- 
ellicacy for the support of justice, has been a 
secret, or could have been a matter of doubt ? 
Has there been any one of them to whom trial 
by viim voce evidence with questions arising 
out of answers, and with cross-examination 
by parties, has been unknown ? Have there 
been many of them to whom, when changes* 
VoL. VI. 


agreeable to them have been to be made, the 
road to Parliament has been unknown ? 

Now then, on the score of perjury, how 
stands the account between the United States 
and the United Kingdom ? In the United 
States, the system of procedure known on 
both sides to be thus rich in perjury, has been 
abolished — long abolished. In the United 
Kingdom, having been sometimes attacked, 
it has been, and continues to be, strenuously 
defended and kojit up. In these as in other 
cases, in regard to this abomination, the go- 
vernment of the United States has done what 
was ill the power of government to do to- 
wards the extirpation of it : in the United 
Kingdom, government has done, and conti- 
nues to do, what is in the power of govern- 
ment for tlie preservation of it. 

In th# United States, the transgressors 
arc, not the rulers — (they have done what- 
ever was in their power to purge themselves 
of the transgression) — but individuals. In 
the United Kingflom, the main transgressors 
— those to whom belongs the wo denounced 
against those from whom evil comes — are the 
lulers. As to indiviiluals, members of those 
states, — if so it be that, in defending them- 
selves against force which in tlieir eyes is in- 
jurious, they abstain not from defiling their 
lips with perjury, — wlience is it that they 
do so ? It is from the facility and encourage- 
ment which, in the United Kingdom, as above, 
they receive from its rulers. 

In the opinion of the late Dr. Browne, 
professor ot civil (i, e. Roman) law in the 
university of Dublin, and representative in 
tliree parliaments for the same, the practice 
of the ecclesiastical courts (to which may be 
added that of the admiralty courts) has the 
advantage (he wishes us of course to under- 
stand in respect of conduciveness to the ends 
of justice) over the practice of the equity 
courts.* 

Two main leasons aie assigmui by him: — 

1. In the ecclesiastical courts, in the course 
of one and the same suit, each party has it 
in ^lis power to obtain the testimony (the 
testimony if[ion oath) of the opposite party 
(this supposes only one of a side :) whereas 
in the equity courts, for the defendant to ob- 
tain in this way the testimony of the plain- 
tiff, requires an additional suit, viz. a cross 
bill. » 

If, in tjie one ecclesiastical or admiralty 
suit, the quantity of vexation, expense, and 
delay is (upon the average of the number of 
cases in each respective court presenting an 
equal demand for vexation, expense, and de- 
lay) less than in the equity courts, — in so far^ 
the practice of the ecclesiastical and admiralty 
courts has the advantage over the practice of 
those its rivals, in respect of conduciveness 
^o the ends of justice. How, in these re- 

* Browne, i. 47-* 
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spects, the account stands between them, it 
is impossible for an individual to pretend to 
say: it is in the power of the rulers of the 
people to know, should it ever occur to them 
that these matters belong to the list of “ se- 
crets worth knovving^” 

In the eeclesiabtical courts, “ I scarcely 
ever knew,” says be, * “ even the most com- 
plicated last two years. How few ecjuity 
suits,” adds he, “ are so soon over.” But 
the suits which come before the equity courts, 
are they not upon an average of a nature con- 
siderably more complicated than tliosc which 
come before tJie ecclesiastical courts ? 

2. The other alleged advantage is, that, in 
the ecclesiastical and admiralty courts, “ the 
personal answer of the party is demanded to 
the assertions and charges of his adversary, 
without putting them into the foriioot inter- 
rogation.” f Tliis he calls “ superHuous tau- 
tology :”t repealing the same story twice, 
frst in the shape of assertion, “ and then in 
the form of interrogation.’ .f And this “ su- 
perfluous tautology” (he informs us) has been 
“ corrected,” as he calls it, in the ecclesias- 
tical courts, and not in the courts of equity ; 
which he observes is very remarkable. 1| 

That there is tautology enough, and to 
spare, might perhaps, in the instance of which 
of these courts he pleased, be conceded to 
him without much danger : but how it should 
have happened to him to conceive that there 
is tautology in putting questions after having 
staled supposed facts, lernains to be explain- 
ed. True it is, that, what a man knows, or 
chooses to profess to know, he may express 
in the form of an asseition: but suppose a 
point, concerning which be really knows not 
anything, nor conceives nor professes himselt 
to know anything, but wislies for informa- 
tion, and to obtain such information addresses 
himself to the adverse party, who he sup- 
poses may have it in his power to afford it. 
Where in this case is the tautology? So far 
as a man is really ignorant, to obtain iiitor- 
raation, there is but one way, which is to^ask 
for it : to obtain answers, there is but one 
way, which is to put question!??: to obtain 
information in relation to such and such par- 
ticular points, there is but one way, which 
is to name those points. 

That in a bill in equity there is commonly 
no want of superfluity, may safely enough 
be conceded : but so far as regard^ the paral- 
lel drawn by the learned professor, wherein 
does it consist ? Not in the interrogative 
part, but in the assertive part — not in the 
endeavours used to obtain the information 
which a man dues not possess, and has occa- 
sion tor, but in the false pretensions in which, 
by weak or wicked judges it has been made 


* Browne, i. 488. + Ihul. ii. 848. t 

t IlM ii. 348. II IbiU. ii. 347. ♦ 


necessary to a plaintiff to say that he pos- 
sesses it, when the sole cause and reason of his 
asking for it is, that lie does not possess it. 

The courts of equity have split each suit 
into two suits ; making a separate suit ne- 
cessary to enable the defendant of the first 
suit to obtain the confessorial testimony of 
his advci«ary, in return for that which has 
been already furnislied to him. Jhe source 
of vexation, expense, and delay, thus opened, 
is an improvement made by English equity 
upon the origimd Roman practice retained in 
the ecclesiastical and adiniralt> courts, as well 
as in the whole system of piocedure pursued 
in several other nations of Europe, in so fiir 
as they have taken the Homan system (as for 
the most pai t they have done) for the tounda- 
tioii of their own. But, from another source 
of vexation, expense, and delay, fiotn which 
the ecclesiastical and admiralty courts (ac- 
cording to tlic information of the same learned 
professor) have made copious diaughts, the 
eqiflity courts have made no such draughts. 
To the sort of iiiquiiy, on the oeeasion of 
which no licence is given to mendacity (viz. 
that o.i which each party, at the requisition 
of the other, dcqioses upon oath, and which 
consist's ot the ellect of the equity bill reci- 
procalizcd, and in tliat way doubled,) thet!c- 
clesiasticalists have contiived to prefix the 
sort of inquiry by which the rt'quisite lieenee 
is given to ineiiducity — by whlcli the requisite 
profit is furnished to the men of law — hy 
which no information consequently is fur- 
nished to anybody, mir (excepting the vexa- 
tion, expense, and delay, totlie parties) any- 
thing else but the profit to the men of law. 
In a word, before it sidFers any information 
that can be depended upon to be obtained on 
either side, it makes it necessary that the men 
of law should occupy tliemscdves in giving 
sham intoi mat ion on both sides : it mounts the 
common-law abuse of special pleading upon 
the more useful part ot equity practice. 

That, after evciy thing that has thus been 
done by the ecclesiasticalists to augment the 
profitable mass of vexation, expense, and de- 
lay, still more has been done in the same lino 
of industry by the dispensers of equity, is 
maintained by the learned professor, and may 
pel haps be tine enough. If so it be, then it 
follows that there are grievances still worse 
than the system which he stood engaged to 
explain, was accustomed to draw upon for 
honour and for profit, and became thus dis- 
posed to eulogise. To compare one branch 
of the system with another, when a tempting 
opportunity offers in this or that particular 
to display the superiority of his own over a 
rival branch, — this is what a professor of 
any one of them, and each of them, may do 
without much difficulty. But to compare 
his own branch with the ends of justice — 
the professor who has courage to make any 
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such comparison, is still to seek, and ever 
will be. 

As to the supposed improvement in which 
the learned professor piidcs him>elf, it con- 
sists, we may see, so far as it takes place, in 
neither more nor less than cutting down ex- 
aminations, and reducing them to affidavit 
work. Whether it be in the nature of this 
difference* to add to the chance in favour of 
a full discovery of the truth, is a question 
that has already been considered. 


CHAPTER XVIII. 

INCONGRUITIES OF ROMAN LAW IN RESPECT 
OF THE EXTRACTION OF EVIDENCE, 

For the extraction and receipt of testimony, 
the Roman system admits of but one of the 
two modes — the vivd I'oce mode : the mode 
by wiitten eorrespondence has no place in it. 

* Except in one case, and that a narrow ^^ne, 
viz. the case of cofifnntation, as between a 
prisoner defendaut and the witnesses on the 
other side (of which piesenHy,) the jiractice 
of cross-examination is unknown to it. Cross- 
examination, a teim of English jiuisprudenee 
— a term for which (like the terms witness, 
testimony, ri^ht, obligation, and other terms 
of natural jurisprudence) one should have 
expected to have found an equivalent in every 
language — has actually out of Biitain no 
single- worded equivalent in any European 
language. 

Hence the door is left wide open to menda- 
city, falsehood, and partiality, whether from 
unhlarneable inconectiiess, from temerity, or 
from mendacity: against mendacity, in vciy 
gross eases, some faint and inadequate pro- 
spect, perhaps, of punishment at some future 
contingent period ; but for prevention, cross- 
examination being unknown, nothing can be 
done immediately, and upon the spot. 

In the perusal of the Causes C(lel>rcsj an 
observation that presented it'^elf almost in 
every cause, was the extraordinary frequency 
of the cases of repugnant testimony, in com- 
parison with anything which is presented by 
the ordinary run of causes on the occasion of 
the trials conducted in the English mode — 
a repugnancy which, for want of cross-exa- 
mination, remains uncleared up ; and that in 
cases where, from the nature of the fact, it 
appears evident, that by a few questions put 
in the way of cross-examination, or (in Ro- 
mano-Gallic language) by confrontation, if 
confrontation were extended to these causes, 
the contradiction would be naturally, and in 
all probability satisfactorily, cleared up. 

Ill looking for the cause of this repugnancy, 
and of the superior frequency of it in the 
Romano- Gallic practice in comparison with 
the English, a more candid and consolatory* 
mode of accounting for it presents itself than 


would be presented by any supposed difference 
on the ground of morality between the two 
nations. False testimony is so much more 
frequent in France than in England — why? 
Because the witness, though examined vivd 
voce and extemporaneously in France as in 
England, had in France no apprehension of 
seeing questions put to him in that same way, 
and on that same occasion, by the experienced 
sagacity of the legal assistant on the other 
side. 

Whatever be the nature and rank*of the 
cause — higher penal, lower penal, or non- 
penal, — the person, the only person by whom 
testimony could be either received or ex- 
tracted, was the judge. But, unless by mere 
accident, it is not in the nature of things that 
the judge should of himself know anything 
about the facts on either side. In the way 
of extraction — that is, of interrogation, exa- 
mination, putting questions, — whatever can 
be done from tluut commanding station cannot 
have any other ground to proceed upon, any 
other lights for guidance, than such facts or 
supposcil facts as arc furnished by one of the 
parties. The judge is, or ought to he, — 
the judge is siip[)Osed to he (and let him be 
supposed to be) impartial ; l;ut, in the in- 
stance of each witness whom he examines, 
the instructions, the only instructions he acts 
or can act from, are partial instructions, fur- 
nished by one alone of the contending parties, 
viz. that one by whom the testimony of the 
witness is invoked. 

When each witness is examined by the 
parties — examined by both parties — exa- 
mined piimarily by the paity by whom his 
testimony was called for (if called for by 
both,* by the plaintiff,) cross-examined by 
the adverse party; be is examined by two 
persons, who, taken together, have every in- 
terest which the matter at stake in the cause 
can give them, to draw from him the whole 
truth ; each having every interest which the 
value of the matter in dispute to himself can 
gi\*.' him, in drawing forth so much of the 
truth as mujj:es in favour of his side. So far 
as the extraction of the truth is concerned, 
justice, under this system, has nothing to fear 
but such casual deficiency as may happen to 
take place in respect of the intellectual suf- 
ficiency of the parties and their agents in re- 
lation to this task. 

DeficieiV^y of zeal, the result of deficiency 
of interest, is not to be apprehended on either 
side. Excess of zeal, the result of excessive 
sensibility to the sinister action of interest, 
may naturally be apprehended on both sides ; 
but its operation on each side is checked and 
compensated by its operation on the other. 

* It is very evidently possible, but from vari- 
ous causes not a frequent case, that the testimony 
•f one and the same witness shall have been in* 
yoked on both sides. 
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When tlic business, the pioper business, of 
both parties, is taken out of the hands of both 
parties, and lodged in the hands of the judge, 
— so far as depends upon the state of the 
affections, of motives and interests, tlie bu- 
siness is as badly arranged as possible. Gene- 
ral deficiency of zeal, variegated by occasional 
excess of zeal, and that on one side only — 
general carelessness, varie,jafed by oirasional 
partiality, both of them almost without con- 
troul, — such is the natiual result of so incon- 
gruous a state of things. Are the parties, 
both of them, unknown — the interests of 
them alike indifferent — to the judge? His 
interest is to get rid of them and their dispute 
as quickly as possible. The points he cannot 
help examining the witnesses to, he examines 
them to: the points he can help examining 
them to, he suffers to pass without notice. 
Attentive only to his own ease, inattentive 
alike to the interests of both parties, the 
merit of impaitiality cannyt be denied to be 
his due. On the other hand, does it happen 
to him, fiom amity, enmity, or self-regariling 
interest, to have any leaning on either side? 
All facts operating on that favouied side find 
him eager to diaw them fbith ; all facts ope- 
rating in favour of the opposite side find him 
as determined as the care of his reputation 
suffers him to be, not to think of them. Un- 
der the eye of a scrutini/ing public, such 
studied blindness would not at all times be 
equally safe. But, in the Roman system, 
whatever is done in this way is done under 
the veil of secrecy : besides the judge and the 
person under examination, no one is present 
but the judge’s suboidinate, the recoiding 
scribe. If the object were to push careless- 
ness and corruption to their inaiimum — to 
render, in one or other way, inisd«'cision as 
frequent as possible, — no means could be 
better adapted to that end. 

Under this system, the arrangements re- 
commended (as above) as subservient to the 
purpose of cross-exaniinatioii, are indeed ad- 
mitted ; the testimony delivered in the shape 
of answers to questions ; each answer extem- 
poraneous, following immediately upon the 
question which called for it, and in so far un- 
premeditated ; the questions put separately 
— not uno Jiatu^ in a simultaneous string; 
each question having the whole string of pre- 
ceding answers, and in particular the last pre- 
ceding answer, for a ground to C/ork upon, 
for a light to work by. True : but of these 
subordinate arrangements, useful as they are, 
what is the chief use ? Answer — to give ef- 
fect to cross-examination: but, in the system 
which thus employs them, cross-examination 
has no place. 

The notes of the evidence are taken down, 
not by the judge himself, but by a scribe who 
attends him for that purpose. Of what passe^J, 
or of what does not pass, more or less is set I 
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down, as the «iiiperior and his subordinate can 
agree. To the account there given of what 
has passed, or is supposed to have passed, the 
person examined is indeed made to annex his 
signature; but the words, even of the answers, 
are not so much as supposed to be given — 
much less, of the questions. Of the answers, 
no more than the substance, or supposed sub- 
stance ; of the questions, not so much as the 
substance, exce[)t such part as is, as it were, 
seen through the answers — such part without 
which the answers would not be intelligible. 
Negligence, violence, subornation effected or 
attempted by threats or promises, with or 
without the intention of fulfilling them — 
misbehaviour in every imaginable shape, may 
on the part of the judge have been committed, 
yet not the slightest trace of it need, or is at 
all likely, to appear upon the face of any of 
these minutes. 

Had it been really an object to guard indi- 
vijjuals against a species of injustice, which 
in capital cases wouldjimount to legal murder 
aggravated by toil me, — ajrangements soob- 
vious^as those which in this view might be 
imagined, would haidly have been so univer- 
sally omitted. 

Without being stationed so near the pri- 
soner as to be capable of prompting him with- 
out the observance of the judge, — a fiiend 
and nominee of the prisoner might be in the 
same apartment, elRctually present to the 
purpose of hearing everything that passed. 

It, for fear of piompting by signs, it were 
not thought fit that this assis* mt should be 
present during any part of the examination, 
lie might at any rate be present at the linal 
reading ot the minutes. In case of their being 
in every respect coirect, and acknowledged 
to be so, he might be present at the time 
when the prisoner, being finally interrogated 
coneeining their correctness, confessed them 
to be correct, either by positive assent, or 
(what would be equivalent) by silence. — 
piesent to I he inirpose of hearing and testi- 
fying his assent, observing and testifying his 
silence. In case of the prisoner’s objecting 
to any part of the minutes as incorrect or in- 
complete, he might be present to the purpose 
of hearing, seeing, and attesting the discussion 
produced inconsequence ; he might be present 
to the purpose of doing, what in most cases 
he would naturally have to do, and think fit 
to do — viz. to confirm by his subscription the 
statement drawn up on that occasion by the 
olficial scribe, or (in the extraordinary but 
still possible case of an irreconcilable disagree- 
ment) entering upon the minutes his dissent, 
together with whatever observations be might 
think fit to add to it. 

This assistant would naturally have been a 
professional assistant, of the attorney or ad- 
vocate class, as most competent to the busi- 
ness : it might have been a non-professioniil 
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friend. The prisoner (for no possible case 
ought ever to pass unprovided for) is too poor 
to purchase assistance — he is too friendless to 
obtain it gratis. What is to be done ? Shall 
it re«t with the judge to provide him with an 
assistant? An assistant so named would af- 
ford but slender security against any possible 
mal-practiee on the part of the functionary by 
whom he Imd been named. 

Ihit wlierevcr the Homan system of juris- 
prudence has been prevalent, other function- 
aries have never been wanting, whosofunction, 
while it has made the exercise of such charity 
a duty, has secured to them the requisite por- 
tion of public confidence. The confessor, for 
example, by whom the prisoner, if capitally 
convicted, would have been attended and sup- 
ported in his last moments, - — he, or some one 
of his cloth, would be the person to guard 
him (as above) from such oppression as might 
involve him in any such suifering without its 
having been his due. 

Thus hostile is the Roman system of ,«o- 
cediirc to every end of* justice — thus subser- 
vient to the sinister interests by which it has 
been created and preserved. • 

By the seveial governments of the Ame- 
rican states — by those republican legislators, 
though bred in the sink of English corruption, 
this abomination has for these many ^cars 
oeen extirpated. 

Even by Napoleon, the most absolute of all 
despots that the world ever saw, it has been 
extirpated. 

In this, as in its otlier shapes, ropuhli- 
cans abhor co^ruptio^ — despots have no need 
of it. 

In FEigland alone is it an object ot worship; 
rulers protesting, and people sottish enough 
to believe, that the very life of the govein- 
ment depends upon it, and that without it 
everything would fall to pieces. 

CHAPTER XIX. 

OB' CONFRONTATION UNDER THE ROMAN LAW. 

Confrontation, considered as belonging to 
the nomenclature of judicial procedure, is a 
term peculiar to Roman law. Ex vi termini^ 
it denotes the bringing of one person into 
the presence of another; by institution, it 
denotes the bringing into the presence of a 
defendant, a person who, whether in the 
character of a co-defendant or that of an ex- 
traneous witness, has delivered testimony 
tending to the crimination of such defendant. 

Under the head of confrontation may be 
found whatever advances (scanty indeed they 
will be seen to be) have been made in Roman 
procedure towards the introduction of that 
universal and equal system of interrogation 
above delineated and proposed : consequently 
whatever part has been covered by Roman* 
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law. of the ground covered by the operation 
called cross-examination in English law. 

The operation has two professed objects : 
one is, the establishing the identity of the 
defendant, viz, that the person thus produced 
to the deponent is tlie person of whom he 
has been speakiil^ ; the other is, that an op- 
portunity may be afforded to the defendant, 
in addition to wliatever testimony may have 
been delivered to bis disadvantage, to obtain 
the extraction of such other part (if any) of 
the facts within the knowledge of the de- 
ponent, as may operate in his favour. At 
the instance of the defendant, interrogatories 
suggested by him are accordingly permitted 
by the legislator (but subject to the discretion 
of the judge) to be piopounded; thereby 
enabling the operation, as far as it goes, to 
contribu^? towards the trustworthiness and 
probative force of the testimony, as well in 
respect of correctness as completeness.* 

This security has already been spoken ot 
as being in its application eonlined far within 
the amplitude demanded for it by the exi- 
gencies of justice : the more closely it is 
examined, the more thoroughly will this con- 
ception ot it he conlirnied. It is narrowed 
and curtailed in a variety of directions : the 
quality of the cause ; the description of the 
interrogators and respoiuleids ; the plenitude 
of the right. 

1. Quality of the cause. It is confined ab- 
solutely to criminal causes ; and, in general 
practice, to such criminal cases as may sub- 
ject the delciidant to corporally-afflictive pu- 
nishment — peine afflictive. 

The defendant having already been inter- 
rogated by the judge in the darkness of his 
closet ; tlie witnesses in support of the pro- 
secution cited by the judge, where there is 
no prosecutor, or by the prosecutor (public 
j or private) where there is one, having been 
examined in the same manner a first time, 
having under the nnme repetition or rccole- 
been examined in the same manner a 
second time (the defendant not present at 
tlid!r examination either time;) a third exa- 
mination takes place, as secret as before, ex- 
cept that the defendant, and the witnesses, 
one by one, .are now, for the first time, intro- 
duced into each other’s presence. 

Considering confrontation in the character 

* Another purjxise mentioned, and much dwelt 
upon,*’' is t>.at of the allowance given to a defen- 
dant to exhibit against a witness (an extraneous 
witness) objections tending to weaKen the credit, 
or bar the admission, of his testimony. Of this 
I take no further notice ; partly because, to that 
particular purpose, presence is not particularly 
necessary ; partly because the subject will receive 
ample consideration in another place.*^ 

-f Chap. XII. Repetition, 

, » Ordonnance de 1670, tit. xv. 

• ^ Infra., Book IX. Exclusion, 
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of an instrument for the correction and com- 
pletion of a lot of testimony, — an observa- 
tion almost too obvious to be repeated is, that 
the demand for the use of it (that is, for one 
all-comprehensive system ofinterrogation, and 
for this operation as being among the branches 
of that system) has no respo3t whatsoever to 
the general nature, — to the penality or non- 
penality, — of the suit. The more highly penal 
the cause, the greater is the mischief of in- 
justice, supposing it to take place ; but as to 
the probability of its taking place for want 
of the sort of security in question, it stands 
exactly upon a par in both cas^s. 

In the cases in which it is not afforded, as 
well as in the cases in which it is afforded, 
the importance of it has been not altogether 
a secret to the technicalists by whom it has 
been refused. To obtain the benefit of it, a 
defendant that has been proceeded against in 
the non- criminal (called the civil) mode, has 
begged to he treated as a criminal. Prayers 
to this effect have not been rejected ; but 
the adverse party is permitted to oppose the 
grant of the prayer, on the ground that the 
importance of the cause is not considerable 
enough to warrant the expense. It seems, 
upon the whole, that where the defendant is 
able and willing to pay the expense of being 
treated as a criminal, the grace has not been 
refused, 

On the first-mentioned ground, that of es- 
tablishing the identity of the defendant, the 
appropriation thus made of the operation to 
criminal cases is in a double way incon- 
gruous. 

Cases occur, and without number, in which 
the witness, though against the defendant a 
very material witness, has never been in his 
presence. Goods, for example, stolen in the 
absence of the owner, are found in the pos- 
session of the thief : the owner knows his 
own goods ; but what knows he of the thief ? 

Cases occur also in abundance, in which, 
though the cause has nothing criminal in it, 
the point in dispute (and a point not to be 
settled without a judicial interview) may fte, 
whether the person of whom the yvitness has 
spoken under a name the same as that of the 
plaintiff or that of the defendant, was in truth 
the person thus in question, or another. He 
saw a person, called by a name the same as 
that of the defendant, execute a deed : but 
was it really the defendant, or another per- 
son, who, perhaps for the occasion bnly, was 
called by that same name ? — He saw a person 
called by a name the same as that of the plain- 
tiff, living with an older person of that same 
name, in the character of his son : the like 
question again in this case. 

So far as the use and application of the 
principle of confrontation is concerned, in non- 
criminal and slightly criminal causes, English 
law (it is true) is no less lame than Roman , 
law. In a cause of another description, on a 


trial by jury, in the character of an extra- 
neous witness, the attendance of any man 
may be enforced : in the character of a party, 
plaintiff or defendant, no man’s attendance 
can be enforeed: mala files in every shape 
finds a veil in absence. Happily, to the pur- 
pose bere in question, the demand for con- 
frontation does not frequently present itself. 

2. Descnjdion of the interrogators and re- 
spouJeiil^i. Subiect to the restrictions that 
will be mentioned, the faculty of interrogation 
is allowed to the defendant, against the de- 
ponents, of whatever description, that have 
been testifying on the side adverse to him, 
whether m the situation of extraneous wit- 
nesses or co-defendants: for the caprice which 
in England prevents one defendant fiom being 
examined touching the conduct of another, 
extends not beyond English ground. 

But the judge, it seems, on this third 
examination, is not allowed to interpose — is 
expressly interdicted fiom interposing, any 

que,-tion on his part ; that is to say, any 

question, which, by tl^e particularity of the 
responses called for by it, can contribute to 
the elicitation of fre=h lights. He may call 
upon, and is to call iqion, each deponent, to 
declare over again — to declare, according to 
the tenor of the ordinance, in general terras, 
whether the testimony delivered by him on 
each former occasion was true : but, as to any 
question that in case of mistatement can help 
to rectify it, interposition for the purpose is 
forbidden in express words. On the two for- 
mer occasions, the judge frames as well as 
puts all the questions ; on this tH’i d occasion, 
he is not suffered to fiame one : put questions 
he may — but such only as are framed by the 
defendants or witnesses, and by them desired 
to be put. But of this presently. 

The defendant — the individual defendant 
whose confrontation is performing, — this 
defendant having put his questions to the co- 
defendant who IS confronted with him, or to 
the extraneous witness who is confronted 
with him, — are they respectively at liberty to 
put questions back to him on their parts? On 
this head nothing said in the ordinance : on 
this point as on so many others, the natural 
result is that the judge does as he pleases — 
each judge differently, if he thinks fit. 

What is clear is, that, when witnesses called 
for the defendant come to be examined, they 
are not subject to any interrogation ex ad- 
verso — to anything that in the language of, 
English common law goes by the name of 
cross-examination, either on the part of a pro- 
secutor, or on the part of a co- defendant : 
not on the part of a prosecutor ; because, the 
examination being perfoiincd by the judge 
alone, and in his own cupboard, no prosecu- 
tor, no advocate, is let in : not on the part 
of a co-defendant ; because at this time, if we 
liiay believe the commentators, the tide is 
turned, and niercv is the order of the day. 
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A circumstance that may help to reconcile 
justice to the sacrifice is, that by this time 
the defendant may have lain in prison any 
number of years, by which time any witness 
that he could have called may have died, or 
been otherwise disposed of: for it is a rule, 
that, till the proof on the side ot the prose- 
cution has been completed (and the time ot 
its completion depends upon the pleasure ot 
the judge,) no witness at the instance ot the 
defendant can be heard. 

3. Plenitude of the rujht. Cut down as we 
have seen it to lie in the confused apidication 
left to it by tlie preceding lestiictions, a se- 
curity thus essential to justice is put into the 
liands of toitune — si hesoui cs/, ' if need be: 
and in each case, whether such need exist, is 
left, wdtliout controul, without a w'ord either 
of obligation or instruction, to the good plea- 
sure of tlie judge — of the very person on whose 
conduct it is designed (or at least ought to 
have been designed) to operate as a checl^f 

* Ordonn. de Iti70, Til xv. Art i and ix. 

•f The subject rt^nains indeed, as usual, in- 
volved in thick confusion ; the result of •which 
is, as usual, that the judge niiglit, in most cases 
at least, proceed as he found most agiccablc to 
himself. 

In the Ordonnance, in this first article (tit. 
XV.) after leave has been given to the judge to 
make the order as to the recolenient absolute 
and peremptory, leave is then athieil for making 
the order as to the contiontation conditional and 
discretionary, as above. Si Faecusation mdrite 
d’etre instruite, Je jngc ordonnera quelcs teinois 
.... seront ri^^’oles en leurs depositions, et, si 
besoin cst, conlrontcs a I’accuse. . . . 

In art. xi. a supposition is started, that at a 
point of time not specified, recolernent and coru 
frontation taken together have not been per- 
formed : and in that case, leave is given to the 
judges {lesjui/cs in the plural — before, it was le 
,juge in the singular) to order these operations, 
'so mentioned in conjunction, to be then per- 
formed. 

In the article immediately preceding (art. viii.) 
it had been provided, that it an order has been 
made (it does not say by whom) that the wit- 
nesses be recoled and confronted, the deposition 
of those who have not been confronted shall not 
be received as proof, except in case of their re- 
spective deaths during the (defendant’s^ contu- 
macy. By this article, confrontation is tnus ren- 
dered indispensable, viz. in case of an order for 
that purpose ; hut as to the making of such order, 
it is not rendered indispensable ; and tlie article 
immediately following assumes that recolenient 
and confrontation, one or both, have somehow or 
other failed of being performed. 

As to le jnge in art. i., and les jtiges in art. 
ix., the expressions may naturally enough be 
imagined to be synonymous. No such thing. 
For the performance of all these several opera- 
tions, — examinations, recolements, confronta- 
tions, — a single judge is in every case sufficient; 
more than one arc scarce ever employed. For 
pronouncing the bare order for these respective 
purposes (a matter, of course, that requires much 
less reflection) a multitude of judges, I pretend \ 
not to say liow many, was in many cases indis- 


Nor yet is the defendant permitted (at least 
by the tenor of the ordinance) to put any one 
question of himself : his right is confined to 
the petitioning the judge to put it for him. 
The judge, as we have seen, is forbidden to 

pensable. Accordingly, when, as in art. i., the 
ordonnance itself speaks of hut one judge, — ac- 
cording to Jousse, tlie commentator, three or 
seven are necessary : three, if in a court appeal- 
able from ; seven, if in a court appealed to ; re- 
ferring, as to the three, to another title of the 
same Ordonnance (tit. xxv. art. x.) the yirovi- 
sion of which, in this behalf, appears to be such 
as he rc])rcsents it. 

Anotlier reference he makes® is to an arret of 
the Tournellc, by which it is adjudged and thence 
ordained, that no punishment either of an af- 
flictive or infamous nature shall be pronounced, 
unless when recolernent and confrontation have 
been botlit performed ; — adjudged {I say) and 
thence ordained; for in Franev it was in this 
way the custom among judges to make laws 
avowedly in the prospective way, like legislators, 
instead of conliniqg themselves to tlie making 
them in an unavowed and c.r jiust facto way, as 
in England. But of this Tournelle court, the 
jurisdiction was limited by that of the Parlia- 
ment of Paris ; so that, in otlier parts of France, 
a judge (or the judges) did not find their liberty 
incommoded by this rule. 

As mal-])ractice is but a casualty, especially 
among judges, there seems but Ifttle doubt that, 
in practice, conviction seldom took place without 
previous confrontation. A circumstance that will 
hardly be thought to weaken the probability on 
that side is, that, by the application of these sub- 
sidiary securities, the exjiensc of the procedure, 
and with it of course the profit, never failed to 
receive a considerable augmentation. 

As to the original legislator, the penner of the 
ordinance, — an expression he has let drop mfay 
afford atone view a proof of the value set by him 
on this security, and a sample of a technically- 
learned mind. In the case of non-forthcoming- 
ness on the part of the defendant, — recolenient, 
the opportunity given to him and the other de- 
ponents to amend their respective answers, — 
recolenient, a possible re-examination^ — is de- 
clared to be equivalent to itself and confrontation 
put together ; recolernent vaudra confrontation, 
not, recolenient tiendra lieu de confrontation. 
Thj logic of this jurisprudence, and the arith- 
metic, are worthy of each other : if both be cor- 
rect, 0 must fte the exact value of this security ; 
a security which among English lawyers is re- 
garded as so inilispen sable as to be without equi- 
valent and without price. 

Not but that in English law, the treatment 
given in this same case to a defendant is much 
worse — the contravention of the ends of justice 
much more* flagrant. Absence, which though a 
circumstantial evidence with reference to guilt, 
is evidently a most untrustworthy and precarious 
one, receives among English jutfges the effect of 
a conclusive one. The Roman judge, complete 
evidence not being to be had, grounxls his deci- 
sion on what, of any that he is acquainted with, 
is the next best evidence : the English lawyer, 
shocked at tlie idea of convicting a man on im- 
perfect evidence, convicts him without any evi- 
^lence. But of this more fully in its place. 

• 


® P. 2bl ; Art, i. Note 1. 



504 


RATIONALE OF JUDICIAL EVIDENCE. 


[Book III. 


put a question that has not been proposed by 
the derendant;* — the defendant is not al- 
lowed to put a question that has not been 
sanctioned by the judge. 

That to the judge should be reserved a 
power to prohibit or exempt a respondent from 
making answer to this or fnat question (the 
question being noted down and recorded) is 
no more than necessary : otliei wise the door 
would lie wide open to irrelevant and pas- 
sionate matter without end. But the dilfe- 
rence is considerable between making the 
right to put the question depend in the first 
instance on an express sanction given to it 
by the judge, and the allowing it to be put 
of course, subject only to stoppage for spe- 
cial reason. 

On this as on so many other occasions, the 
real mischief, the root of all the evi.\ consists- 
in the want of puhlicAty. Under that regimen 
of darkness, a question, though ever so per- 
tinent and important, may be stopped : an 
answer that would have sa'.^ed the life ol an 
innocent person may thus bo suppressed, and 
no trace of the iniquity appear anywhere. 
Under the safeguard of publicity — adequate 
and appropriate publicity — iio danger on the 
score of misdecision, capable of outweighing 
the inconvenience in the shape of delay and 
vexation on the other side, can present any 
adequate objection to so necessary a check. 

The German edition of Romanistic proce- 
dure is, on this head, more explicit than the 
Galilean ; and, by being so, more fiagitiously 
and palpably tyrannical and iniquitous — more 
resolutely and openly bent upon the scarcely 
dissembled object of enabling the judge to 
sacrifice the innocent as often as he pleases 
to the sinister interests and passions of men 
in power; among which his own are not much 
in danger of being forgotten. 

In English law, in the case of an extraneous 
witness, cross-examination is in principle re- 
garded as the indefeasible right of each party; 
in all sorts of causes, penal as well as non- 
penal, the examination of a witness is never 
regarded as complete without it. Confronta- 
tion, in German as well as GalVc law, is a 
distinct operation, to be performed or not, 
according to circumstances ; and at any rate 
not to be performed but at a different hearing, 
after the examination of the witness has been 
performed twice over, both times without the 
application of a check so obviously^ necessary 
to truth and justice. 

In Germano- Austrian law, whether the 
imperfect modification of cross-examination 
called confrontation shall be performed or no, 
is in every case left in express terms to the 
arbitrary will and pb-asure of the judge. f 
On the one hand, in no case is the use of it 

• Jousse, p. 286; Tit. xv. Art. i. Note 7- 

•j- iJranniza, ii. 219. 8 460^ referring to Code 
•yherese, Art. xxxv. § 2. * 


made obligatory upon the judge: on the other 
hand, partly by implication, partly in express 
terms, cases are specified in which it out^ht 
not to be employed. In one sort of cases, it 
is in express terms declared to be superfluous: 
and what, would an Englishman suppose, is 
that ca--e ? Where the defendant has already 
been “ convicted by two c/a.SAiVa/ witnesses. 
And who is a classical witness ? Any man 
against whom no particular cause of objection 
can be produced. || Two witnesses, not the 
less false by being classical ones, charge an 
innocent man with a crime supposed to be 
committed by him at Vienna : two hundred 
mibribed witnesses agree in deposing that at 
the same day, hour, and minute, he was seen 
by them at Prague. Under these circum- 
stances, is the defendant allowed to cross- 
examine these two classical perjurers ? Not 
he indeed : the operation would be “ super- 
fluous” — too evidently superjluojis’^ to be 
admissible. The authors of the German 
TlVeresian code, and their Latin interpreter 
Banniza, arc altogethl*r clear about it. 

Affer this specimen, tO hunt out minor 
al)sur/*Jties and atrocities, of which there are 
a most abundant breed, is an operation that 
may be spared. 

In Romano- German as in Romano- Gallic 
law, where confrontation ends, there ends 
adverse interrogation — there ends cross-exa- 
mination even in that faint shadow ot it. In 
the minoi penal branch, and in the whole of 
the non-penal branch, it is not only not made 
necessary, hut not so much as suffered to he 
employed. Not that it is forbidden ; but that, 
under any otlier name than that of coa/iow- 
tatton, no such thing was ever heard of; and, 
without the idea of a criminal prosecution to 
hitch it upon, the idea of confrontation has 
never been able to find a place in any Romaii- 
law-bred mind. 


CHAPTER XX. 

RECAPITULATION. 

From the view that has above been taken of 
the practice of English and Roman law in 
relation to the collection of evidence, the 
following propositions seem dcducible : — 

1. That there is hut one perfectly good 
and fit mode of collecting testimony. 

2. That this is no otliei than what common 
sense suggests : and, as far as power and op- 
portunity admit, and the importance of the 
occasion appears to demand, is naturally and 
commonly practised in the bosom of every 
private family. 

3. That, to give precision and permanence 
to the information thus collected, so as to 

:|: Branniza, ii. p. 223, § 468. Code Therese, 
jjAj't* xxxii. § 15. 

II IbkL ii. ‘193, § 409, 412, 415. 
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adapt it to the use of all times and all places, 
nothing more or less is necessary than the 
committing the testimony to writing in pro- 
portion as it issues from the lips of the per- 
son deposing or examined. 

4. That, so far as writing is concerned, 
there is but one cause that can in any case 
warrant any aeparture from this most pcrtect 
mode; and that is, the expense, vexation, and 
delay inseparably attached to that invaluable 
mode of lixation and perpetuation. 

5. That the mode of collecting evidence 
by means of its delivery invd voce^ and sub- 
sequent though immediate consignment to 
writing, is essentially preferable to the mode 
which operates by the delivery of the testi- 
mony in writing in the first instance. 

6. That there are but two justificative 

causes that can win rant the use ot the infe- 
rior inode, in contradistinction to the supe- 
rior mode; viz. physical impiaetieahility, and 
prudential impracticability — prudenlial im- 
practicability, in respect of pre[)<)nderant in- 
convenience in the shapebf expense, vexation, 
and delay. • 

7. That, on the part of the superior ifiode, 
physical impracticability may for an indeliuiie 
.ength of time be constituted by local dis- 
tance, for ever by exiKit nation, a^ contradis- 
tinguished from cj. pruvinciation ; — prudential 
impracticability, for a time, or for ever, by 
preponderant expense, vexaLion, and delay, 
the result of local distance. 

8. That English lawyers, recognising tlio 
incontrovei tihle siqiei loi ity, not lo say the 
exclusive hine^ (whoio praeiieable,) ol the 
ahove-(le >ci ilied superior mode,- — yet, -o far 
from employing it exclusively on evei) oc- 
casion in vvliicli the employment ot it is not 
impracticable, depart from it in all manner 
of ways, employing inferior and bad modes 
before it, after it, and instead of it: in cases, 
too, in none of which can any warrant for 
such depertuic be found under the head of 
impracticability, citlier phy&ical or pruden- 
tial, as above explained. 

9. That, on these occasions, so far is the 
prudential impracticability (viz. in respect of 
expense, vexation, and delay) from being the 
cause of the departure from the most trust- 
worthy mode, that, when the less trustworthy 
inodes are attended with a supeiior share of 
that triple inconvenience, it is then that they 
are employed — employed to the exclusion 
of that superior mode which, besides its su- 
periority of trustworthiness, has the advan- 
tage of being comparatively free from that 
collateral inconvenience. 

10. That, taking together the entire sys- 
tem of procedure of which the collection of 
evidence forms’a part, — the inferiority of the 
technical mode, in the English form more 
especially, in comparison with the natural 
modj herein-above recommended, is, in re- 


spect of expense, vexation, and delay, too 
flagrant and notorious not to be recognised 
by everybody — men of law themselves not 
excepted : but that, as often as this disad- 
vantage is brought to view, if the system be 
defended notwithstanding, it is always on 
this ground, viz l4iat the mass of inconve- 
nience attached to it in this form is (if not 
wholly and ab'^olutely unavoidable) at any 
rate compen‘iatod for, absolutely compensa- 
ted, by a piepoiulerant mass of advantage in 
respect of superior secuiity against nUimate 
injustice, whether by misdecision or by failure 
of justice: against ultimate injustice, from 
whatever causes derivable — whether from 
iiupropiieties in respect of the mode of col- 
lecting the evidence, or from any other 
causes ; and that, accordingly, it is its sup- 
posed sup»^riority in respect of the mode of 
collecting the evidence, that consitutes either 
the source or at least one of the sources of that 
compensation, that ample compensation which 
it is supposed to »irord on the score of su- 
periorly good ultimate jusstice, for whatever 
inferiority may be observable in it in respect 
of the piovii-ion made liy it against collateral 
inconveniences, viz. against delay, vexation, 
and expense. 

11. That so far is this sujipos^d compensa- 
tion from being in any degree real, that in 
truth its delicieney in respect of security 
against delay, vexation, and expense, remains 
altogether unaccompanied by any compensa- 
lioii in any other shape: and that, in respect 
ot seouiity against niis(loci>ion and failure of 
justice (so far at least as the s}stem em- 
plo\ed for the coller'tion of evidence is con- 
cerned,) its defects are such as to constitute 
an enormous adtlition and heavy aggravation 
to the load of imperfection attached to it in 
all those other shapes. 

E2. That it is not in human nature, that, 
in the forming a system, in which, in the pre- 
tended pursuit of the same ends, so many 
discordant and inconsistent courses arc em- 
ployed (discordant as well with one another, 
as all of tlnun, with the modes actually and 
from the beginning employed in pursuit of 
the same ends in the daily intercourse of pri- 
vate life,) the ends professed and pretended to 
have been pursued, viz. the real and genuine 
ends of justice, should have been the ends and 
objects really, steadily, and exclusively (not 
to say ever^ and in any degree) pursued. 

l.‘l. Tliat, under the circumstances under 
wliich the existing sj^stem took its rise, — as 
it is not natural that in the adjustment of 
the detail the faculties of observation and in- 
vention should have been, so neither in fact 
do they appear to have been, steadily and 
anxiously occupied in any other endeavour 
than that of adding to the load of inconve- 
jjicnee and mischief in all imaginable shapes, 
‘ in so fur as profit and advantage in all shapes 



500 


RATIONALE OP JUDICIAL EVIDENCE. 


[Book III. 

to be reaped by the authors and contrivers croscopical observation, the germ of it be 
of the system, could be made to spring out found discoverable in the Roman process of 
of it. confrontation, the same scrutiny will show 

14. That, in like manner, in regard to the how confined was the use made of it in that 
real ends of justice, — as it was not natural its primeval state, and with how much pro- 
that in the construction of that system they priety the appellation of a discovery may be 
should have been taken (at least any other- applied to the vast edifice th^ in England 
wise than incidentally and occasionally, and has been built, or might be Duilt, upon a 
ill subordination to tho'.e sinister ends) for foundation so narrow. 

the objects aimed at, — so neither does it If the application made of this discovery 
appear that in fact they have, if at all, been has been found neither all-comprehensive 
pursued in any other character : insomuch nor comparatively very extensive, the won- 
tliat the attainment of them, in so far as in der need not be great. To England the glory 
fact they have taken place, is to be regarded of it, or at any rate (so far a*) it extends) the 
no otherwise than in geneial as the accidental advantage of it, belongs without dispute : but 
result, and at best no otherwise than as the whether, in the establishment of the practice, 
occasional object, of the exertions actually wisdom or fortune had the greatest share, may 
made on this ground. not be easy to decide. Had wisdom planned 

15. That, for ages together, tfi' object of it, wisdom would have carried it as far as it 
the contrivers and conductors of the existing would go, would not have suffered it to bo 
system (in so far as anything that can be arrested in its pi ogress ; but the same system 
called an object ajipears to have been kept which employs it in one instance, neglects 
by them with anything like constancy and iv> in another, to which not only with equal 
consistency before their eyes) will appear to propriety, but with equally obvious propriety, 
have been neither more nor less than the cm- it would have been applicable. 

ploying the powers and privileges attached A*- circumstance which contributes in no 
to their respective offices, and piofessions in inconsiderable degree to weaken the claims of 
the character of an instrument of dtqireda- wisdom, is, that the value which appears to 
tion — licenso/1 and unpunishable depredation : have been implicitly set upon this feature in 
the ends of justice, as before, being, if ever, the system, has never been explicitly set upon 
only occasionally, an object, and then a sub- the light ground. All mouths are open in 
ordinate one, though constantly and invari- praise of the trial by jury; and this is the 
ably a pretence. mode of extraction employed on a tiial by 

16. That, as to the existing race of lawyers, jury. But its connexion with the species of 
taken at any given point of time, — pupiU procedure in which the intervention of a com t 
and successors of these learned depredators, so constituted is employed, \i altogethei ac- 

— regarding, or pretending to regard, as pei- cidental ; the same mode of extraction might 
feet in its kind (if not ill every minute point be employed, and is employed, with equal 
of detail, at least in i expect of its leading facility and equal propiiety, in a court com- 
feature>) the work of such their predecessors; posed of a number of permanent and pro- 

— not only their endeavours and wishes, but fessional judges, or in a court consi^ting of a 

their very pretensions and professions, are single judge. It had been observed that some- 
confined to the keeping it, as near as maybe, how or other the ends of justice were more 
to its present state of assumed and pietended eirectually accomplished in that sort of court 
excellence. of which the tribunal called a jury was one 

17. That, of the modifications of the plan feature, and the use of this mode of extracting 
in use for the collection of evidence, the im- evidence another, than in other courts of a 
propriety is fully and unequivocally recog- different appearance in respect of both these 
iiised by those under whose diiection it is features: but to which of them tlie effect was 
pursued : but that from this recognition no principally to be ascribed, is a question that 
symptoms are anywhere observable of so seems never to have presented itself. As 
much as a wish, much less an endeavour, to water was considered till of late years as a 
subst’tute, in the room of those wliich they simple substance, so was the tiial by jury con- 
regard as comparatively uncoiidit<dve, those sidered as a simple institution: the sagacity 
which are regarded by everybody (themselves by which confused perceptions are rendered 
in particular noi excepted) as in a superior clear, and composite objects are resolved into 
degree conducive, to the ends of justice. their constituent elements, had never exer- 

The best possible mode of extracting tes- cised itself (for when has it ever exercised 
timouy — the mod“ which a considerate mas- itself?) upon the field of jurisprudence. The 
ter of a family would employ when sitting in feature which consists in the composition of 
judgment on the conduct of a servant or a the court, being the feature which on many 
child — in a word, the mode by oral inter- accounts would strike with peculiar force the 
rogation and counter- interrogation, — is ^ eyes of the herd of politicians, — this feature, 
production of English growth. If, on a mU- \ while it has given denomination to the com* 
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plex system, seems to have engrossed all the 
praise of it. Trial by jury 1 ever blessed and 
sacred trial by jury ! juries for ever! is the 
cry: not trial by oial and cross-examined 
evidence.* 

It IS, however, to this comparatively ne- 
glected feature, that that most popular of all 
judicial institutions would be found to be in- 
debted for tl\e least questionable and most 
extensively ellieient, if not the most irnpor- 
tg,nt, of its realineiits. Against the a<l van t-ages 
attending the mode of extraction practised, 
no objection can be urged, no inconvenience 
opposed ; while the advantages purchased by 
the peculiar composition of the tiibunal are 
not purchased but by great saciilices in other 
shapes: the populaiity, the unsuspcctedness, 
is not purchased, but at the expense of ap- 
propriate experience; the superiority in pio- 
bity, by the sacrifice of superioiity of wisdom, 
and of the security which individual lesjion- 
sibility alone can afford either for piobity or 
for wisdom. I speak of the leally useful fe»i-« 
tures, in which whatever* theie is of excel- 

* While coupled with trial by jury, lawyers 
could join and even lead tlic popular cry, because 
trial by jury is tri.il with lawyers : by itself they 
could not recommend it without sacrifice of their 
professional interest ; recommendation of this 
principle purely and simply, would involve a 
recommendation of tlie natural system (viz. per- 
sonal attendance of the jiarties, with mutual cross- 
examination,) to the exclusion of all technical 
ones. 
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lence in the institution is enshrined : not to 
speak of the eirors and abuses that have been 
worked up with it b> the hand of undistin- 
guishing barbaiity; the ethnico- theological 
and apotetolic number; the mendacious una- 
nimity, pioclaimcd bv perjury, after having 
been produeed bv tbituie . not to mention a 
variety of otliei ingiedients, good, bad, and 
indiffeient, which might be modified for the 
bitter 01 the\voi''e, withoutdes-tioyiiigor very 
matenally changing the general elfeet. 

With these advantages in point ot practical 
ellieiency and indisputable innocence, no po- 
litie.'il institution ot real woitli was over kept 
moie completely hidden from general obser- 
vation. Among those who in its native coun- 
try aie so coidial in their admiiation of this 
mode of tiial, theie aie not twenty perhaps 
who at ihi% moment are aware that, in con- 
tradistinction to Roman jurisprudence, the 
mode of extracting the evidence on this oc- 
casion is as peculiar to English proicdme as 
the constitution ot the court. The peculiaiity 
ot the practice called in England cioss-exami- 
nation — the complete absence of it in every 
system of [irocediire grounded on the Roman, 
with the single excejition of the parti. d and 
naiiow Use made ot it in the ease ot confion- 
tation, — Is a fact unnoticed tilUnow in any 
printed book, but. winch will be as conclu- 
sively as concisely ascertained at any time, by 
the impossibility of finding a woid to render 
it by, in any other language. 
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OF PREAPPOINTED EVIDENCE. 


CHAPTER L 

OF PUEAPi’OINfED EVIDENCE IN GENFRAL. 

§ 1. Preappointed evidence^ what ^ — Topia 
Joi discusiiion enumciated. 

We come now lo the subject of preappointed 
evidence ; a subject new m denomination, and 
thence, taken in the eg.ite, even in idea 
for, without names to iix tliein^ ideas, like 
clouds, change and vanish as .speedily as they 
are produced. 

In every case in which the creation or pre- 
servation of an aiticle of, evii^ence has been, 
either to public or pnvate minds, an oliject 
of solicitude, and thence a final cause of ai- 
rangement taken in consequence (viz. in the 
view of its serving to give efFect to a nglit, 
or enforce an obligataon, on some futiue (!oii- 
tingent occasion,) — the evidence so eieated 
and preserved comes under the notion of />/•<?- 
appointed evidence. 

The sort of facts which such evidence is 
employed to prove, are mostly facts constitu- 
tive or evidentiary oiripht. Facts constitutive 
or evidentiary of wronp, will not leadily find 
persons able, and at the same' time willing, 
to make mention or join in making inemtion 
of them in waiting, or an^ other way in which 
the memory of them will be pieserved. 

The rights of wdiioh the evidence ib in this 
way endeavoured to be preserved, aie mostly 
either rights lu properhj in some sJiape or 
other, oi rights to condition in life. 

Pi eappointed evidence may he distinguished 
into omjinal and t/ansci iptitious. 

Examples of ai tides ot original pre.ippoint- 
cd evidence are^ — i 

1, Registers of deaths, births, maiiiages: 
these have been more partieiilaily the objects 
of public care. 

*2. Instruments expressive of the diffeient 
soits of contract, in the most extensive sense 
of the word ; including not only those ex- 
pressive of obligatory agreements, but those 
expressive of conveyance, wdiethl*r by deed at 
large, or by the sort of deed called a will or 
testament — a particular suit ofiinilateral con- 
veyance, which is not to take place till after 
the death of the conveyer, and in the mean- 
time is destructible oi alteiable at his plea- 
sure: as also all other soils of contract bj 
which a contract ot the soit first mentioned 
is, in the whole or in pait, either destroyed 
or altered. ' I o 


Examples of the transcriptitious species of 
pica[)pointed evidence aie afforded by the re- 
gister ollico established in and for Middlesex 
and paii of Yoikshire, and the othces foi en- 
rolment belonging to some ot the judicatories 
i in We'stmnister Hall. 

I In the course of this book, the following 
aie the topics proposed foi eonsidei ation : — 

I 1. Ends or obji-cts that are or ought to be 
aimed at (viz. on the part of the legislator, y 
I in I elation to preappointed evidence. 

2. Field of preappointed evidence; i. e, 
.^objects of jiroof by pi eappointed evidence, 

I considered in an iggiegate view, and under 
suboidinate divisions, , 

I Advant.iges proper to be aimed at, and 
inconveniences to lie avoided, iii i elation to 
I preappointed evidence, 
i 4. Description of poisons to whom, and 
occasions on w'hicli, the institution of the same 
i mass of preappointed evidence may be advan- 
tageous 

Means by wdiich, in relation to the dif- 
ferent subjects of proof (as above,) the ge- 
neral object in view may most effectually and 
conveniently be attained, a' 

§ 2. Objects or ends of preappointed evidence: 

Cases to which it is piiticipally applicable. 

Not judicature only, but all human action, 
depends upon ONxIeiice for its eonduciveness 
to its end ; evidence, knowdedge of the most 
proper means, being itself among the means 
necessary to the att.nninent of that end 

He the occasion vvliat it may (it being one 
that calls tor action,) — to possess a stock of 
evidence suitable to the occasion, is to possess 
coirectaiid complete knowdedge of all such 
matters of fact, the knowledge of which is 
ncccssaiy to right conduct — to a course of 
I action suitable to that Sturie occasion, what- 
soever he the nature of it. 

I Hut, be the occasion (the sort of occasion 
and the individual occasion) what it may, the 
demand for such suitable evidence will be the 
same. So far as, without any special care 
taken in any pait of the field on the part of 
the legislator, it be sure to spring up of itself, 
so far there is no need of preappointed evi- 
dence, or at least of anything to be done on 
hiv paH towards securing either the existence 
01 the aptitude of such preappointed evidence. 
If anywhere there be an actual deficiency, or 
a risk of a d-^ficiency, it is (hen and there 
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matter for his consideration, .vhcther, by any 
exertions of his — by any provision made for 
that purpose, the filling uo of such deficiency 
be at the same time practicable and eligible. 

But, on a judicial occasion, as on every 
other, evidence in almost every instance i> 
liable to prove deceptitious. 

Hence two problems looking throughout 
for solution at the hands of the legislator’s 
guide: — 1. How to secure the existence ot 
true evidence; 2. How to guard the judge 
against deception, considered as liable to be 
produced by /a/sc, or in any other way falla- 
cious^ evidence. 

Evidence being a standing object of re- 
search in every line of human action, and in 
particular in every department of government ; 
it follows that, in proportion to the wisdom 
of the government, the endeavours on the 
part of the government to provide itself, in 
every part of the line, with an apposite stock 
of evidence, will be comprehensive and un- 
remitted. So lar at least as desire and endea* 
vour are concerned, the ^pheie of opeiation, 
in respect of the sedurmg the recpiisite provi- 
sion of preappointed evidence, has no <>ther 
limits than those of the entire field of evi- 
dence. Setting aside particular limitation, the 
general rule of practice would accordingly 
be, to lay in beforehand a stock ot evidence 
applicable to all purposes, and producible on 
all occasions : in a word, to leave nothing to 
chance, to trust no operation to so slippery a 
ground as that of casual evidence — to cover 
the whole field of political action, as it were, 
with magazines'bf preajipointed evidence. 

Two coiisideiatioiis, and two only, serve 
to limit the exertions of government in this 
line, — impracttcaOilitij, and expense. 

1. In one class of cases, the nature of things 
(it will be seen) renders the success of such 
exertions hopeless. This is the case of de- 
linquency in general. When you have said, 
whosoever does so and so shall be punished, 
— for the proof of the fact by which such pu- 
nishment has been incurred, casual evidence 
is evidently the sole resource. The nature of 
man forbids us to expect that the child that 
has done amiss should, as soon as it has done 
amiss, come in of its own accoid, and present 
its back to the chastising rod. 

2. Expense is another consideration, which 
on this as on every other ground, sets limits 
to the operations of every prudent govern- 
ment. By expense, on this as on other occa- 
sions, I do not mean mere pecuniary expense, 
but evil, inconvenience, vexation, labour, in 
whatever other shape it presents itself. Gold 
itself may he bought too dear^ is a considera- 
tion which, on this ground as on every other, 
is never out of theieye of a well ordered go- 
vernment. 

Such are the two topics from which will 
be drawn whatever limitations present them- 
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selves as applying to the demand for preap- 
pointed evidence. 

Looking over the field of evidence at large 
for objects admitting and requiring preap- 
pointed evidence, we shall find them reducible 
to three classes, viz. 

1. Laws ; viz. laVs in the common accep- 
tation of the word : rules of action which derive 
their tenor or their purport, as well as their 
binding torce, from the legislator alone, with- 
out the concurience of any individual hands. 

2. Contracts ; viz. the woid being taken 
in the hugest sense, in which it comprises 
not only agreements, legally obligatory agree- 
ments, but conveyances^ or instruments ex- 
pressive of transference of legal rights, and 
among conveyances, testaments. 

These are in fact so many laws^ obligatory 
rules of action, in the enactment of which 
the legislator and the individual concur ; the 
individual tuinishing the act of volition, and 
the expression given to it — the legislator fur- 
nishing the binding*force, and (in quality of 
necessary conditions and concomitants to bind- 
ing force) limitSy and interpretation. 

3. Facts; i. *e. legally opeiativc, legally im- 
portant tacts : facts to which the body of the 
laws, whether general or private contractual 
(as above,) have given the qm^lity of pro- 
ducing or destroying riqhts or obligations : 
events or other tacts collativc (or say invcsti- 
tivcy) ablative (or divestitive:) say, in either 
case, facts dispositive: tliese in the non-penal 
(called the civil) branch of law ; add to which, 
in the penal Ijranch, on the one hand, acts, 
events, and other tacts, inculpatioe and aggra- 
vative ; on the other hand, tacts exculpative, 
extenuativCy and (with a view to punishment 
independently of the consideration of delin- 
quency or innocence) exemptive.* 

Laws, whether of the purely public or of 
the private (or contractual) class, as above, 
have no other object, etfect, or use, than in as 
far as they give birth or termination to rights 
or obligations : to rights purposely, as being 
the only beneficial products of law ^ to obli- 
gations necessarily, inasmuch as no right can 
be conferred or created without the creation 
and imposition of a train of correspondent ob- 
ligations. But, throughout a large portion of 
the field of law, it is only through the medium 
of facts to which, in this view, the law has 
imparted those prolific and distinctive powers, 
that the lavg has it in its power to give birth 
or termination to riglits and obligations. f 


• Note, that the formation of an obligatory 
rule of action, whether law or legalized contract, 
is itself a matter of fact requiring to be esta- 
blished by evidence, as well as the existence of 
any of those legally operative facts which derive 
their operation trom laws or legalized contracts. 

•f If, for three pounds, the price agreed on, 
Payable the first day of next year, a tailor makes 
customer a coat of a certain description. 
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Of a very extensive and diversified mass of 
facts, the existence is habitually declared, and 


and delivers it to him ; here may be seen a con- 
veyance^ coupled with an a;^reement obligatory. 
The whole contract, if such were the usage and 
it were worth while, might stand (as it would 
stand, if, instead of a coat, the subject-matter 
were a house) expressed in and by an instrument 
of contract, an article of concurrent preappointed 
evidence, framed by one of the two contracting 
parties, and recognised by both of them. What 
is the usage is, that a memorandum of the con- 
tract should be entered in one or more of the 
tailor’s account-books, forming an article of ex 
parte preappointed evidence, admitted directly 
and constantly in French law, not unless indi- 
rectly and precariously in English. 

Here is a contractual law, framed by the con- 
tracting parties, the tailor and his customer, one 
or both of them — the tenor or pur|^rt furnished 
by the individual contracting parties, the bind- 
ing force by the legislator ; which binding force 
is really furnished, and seen to be furnished, by 
the legislator, if there be in the general body of 
statute law an article of ^ general cast, to the 
effect of giving a binding force to such contracts; 
imagined and feigned to be furnished by the 
legislator, if it be by jurisprude.itial law (so im- 
properly termed unwritten) that eventual obliga- 
tions of the nature here in question are imposed. 

But, — without a set of facts, correspondent 
legally important facts, to which the laws in this 
case, general and contractual together, were in- 
tended to apply, and which, when they take 
place, apply on their part to the law, — no such 
conveyance could have taken place, no such ob- 
ligation have been produced, no such obligation 
discharged. 

1. Delivery of the coat: — herp we have one 
Icgcdly operative, imjjortant, or material fact, — 
possessing, in virtue of, and conjunction with, 
the law above mentioned, the effect of a collative 
event, conferring on one party a title to the coal, 
—all rights in relation to the coat, including the 
right to make every lawful use that can be made 
or a coat. 

2. Delivery of the coat once more. In this fact 
or event may be seen operating also, in conjunc- 
tion with the law, as above mentioned, a fact 
legally operative in another way, viz. in the cha- 
racter of an impositive event, imposing upon the 
same party the obligation of delivering |o the 
tailor, at the time specified, a sum of money, 

3. Payment of the money by liie same party 
to the tailor at the day. In this fact we sec, — 
besides the act of conveyance, conferring on the 
tailor the title to the metal or paper of which the 
money is composed, — .another legally operative 
event — an event operating in the character of 
an exonerative event, exonerating the customer 
from the obligation imposed as abc^e. 

4. Writing, and (by the tailor in sign of re- 
cognition) signature, of a stamped instrument 
of receipt, declarative of the delivery of the coat 
on one part, and the money on the other : in the 
declaration of which legally operative facts, the 
mutual declaration and acknowledgment of their 

consequences (as above) is considered as 
implied. In this instrument we see an article 
of jpreappointed evidence — preappointed written 
contractual evidence. 

The coat, thus purchased and received, is 
ned olF afterwards by a thief. In the act of cariy- 
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I the remembrance preserved, by portions of 
I written discourse committed to paper on the 
occasion of the acts performed in the exercise 
of the functions attached to the several es- 
I tablislied public offices, in books kept under 
the direction of the governing functionaries 
belonging to those several offices. 

Of the several facts thus recorded, there is 
not one to which, in some way or other, it 
may not happen to have a legal operation, in 
manner above mentioned. So many office^, 
so many sources of evidence which without 
: impropriety may be termed preappointed evi- 
‘ deuce. 

The object to which the labour thus em- 
ployed is principally, if not exclusively, di- 
rected, is very difTerent from that of alfordiiig 
evidence on the occasion of a suit at law. But, 
be the object to which they are directed what 
it may, this is not the less among the objects 
to which these documents are capable of be- 
ing, and in practice actually are, occasionally, 
‘h not habitually, applied. 

§ 3. Advantages and inconveniences incident 
*1 to preappointed evidence. 

Considered in a general point of view, and 
without reference to one more than another 
of the several modifications of preappointed 
evidence as already indicated, — the advan- 
tages deducible from it may be distinguished 
into those which are direct^ and those which 
are collateral or indirect. 

The direct, considering these modifications 
in the same general point of view, coiiaist in 
neither moie nor less than the etfectuation of 
the objects already indicated under the cha- 
racter of ends in view — contributing on each 
occasion to give effect in practice to whatever 
rights and obligations the law lias undertaken 
to constitute and establish. For, be the law 
as to its other parts what it may, the effect 
of it depends upon that part of it which con- 
cerns the subject of evidence. 

ing off' (physical fact or series of facts,) coupled 
with the consciousness of want of right {r psy- 
chological fact,) may be seen two inciupative 
facts, the concurrence of which was necessary to 
compose the crime. It was carried oft' by the 
thief in the night time, he having for that pur- 
pose broken into the house by night : here may be 
seen an aggravative fact or circumstance. But 
the thief was of a very tender age : here wc see 
an extenuative fact or circumstance. Since the 
commission of the crime, he has moreover lost 
his senses, having become a perfect maniac : 
here we see an exemptive fact or circumstance, 
leaving guilt in every respect as it stood at first, 
and applying itself solely to the demand for pu- 
nishment; but applying to it so effectually as to 
point it out as being unnecessary and useless. 

Here we see so many legally operative facts, 
in so many different ways, bperating in a case or 
a penal nature : always supposing the existence 
of a law, or assemblage of laws, conferring on 
the several species of facts in question those se* 
veral characters and effects. 
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Rules of action, expressions of will, whether 
of the nature of laws or legalized contracts, 
are capable of receiving, from the operation 
of apposite and preappointed evidence, ad- 
vantages of a special nature, such as have no 
application to legally operative facts taken at 
large. 

As between laws and contracts, — of Hiose 
which apply, to (wil/acts. the catalogue, it 
will be seen, is the most ample. 

, Non-7iotorietij — viz. with relation to the 
persons whose rights and obligations are re- 
spectively affected by them — non-notoriety 
(including which is but non-notoriety 

at times subsequent to that in question ;) un- 
certainty in respect of their import ; spurious- 
ness, whether in toto (the result of forgery in 
the way oi'fabiicatwn,) or partial (the result 
of forgery in the way of alteration ;*) inca- 
pacity, or unfair procurement in respect of 
their source (i. e. the condition and situation 
ot the individual of whose will they contain 
the expression ,) injury to third persons cor^ 
sidered as producible by 'Secrecy or privacy on 
the part of the corttract, — i. e. by its non- 
notoiiety with reference to such third ‘'per- 
sons ns are concerned in point of interest to 
have knowledge ot its existence; — such are 
the mischiefs to which contracts are expo^^ed. 
Such accoidiiigly are the mischiefs, in the 
prevention of which, the direct advantages 
deducible from the institution of preappoint- 
ed evidence are to be looked for, in so far as 
contracts are coricerned. 

But, under the head of preappointed con- 
tractual evident (preappointed evidence as 
ap[)licd to the case of contracts), these se- 
veral mischiefs, in conjunction with their re- 
spective remedies (the application of which, 
as far as practicable — to wit, by the instru- 
mentality of the formalities of which the es- 
sence of preappointed evidence is composed — 
constitutes the advantages derivable from the 
institution of the sort of evidence so deno- 
minated,) will be brought to view in detuil. 

The desciiptions of [leisons to xvliose use 
or convenience the institution of preappointed 
evidence may on one occasion or another be 
found subservient, may be thus distinguished 
and designated : — 

1. Individuals, considered in the character 
of persons invested or in a way to be invest- 
ed with the rights, bound or in a way to be 
bound by the obligations, to the effectuation 
of which the article of evidence in question 

* The subject to which this distinction between 
total and partial spuriousness has its application, 
is rather the collection of signs of which the in- 
strument is composed, than the practical effect : 
since, by the alteration or insertion of a single 
word in a genuine instrument, an effect as com- 
pletely and extensively injurious is capable of 
being produced, as by the making of one which 
shall be altogether spurious. 


is calculated to be subservient : eventual par- 
ties in the suits which the institution is cal- 
culated to prevent ; actual parties in those 
siiits,if, notwithstanding the means of preven- 
tion thus employed, they take place ; privies^ 
i.e. persons respectively connected in point 
of interest, in somrf shape or other, with, and 
eventual representatives of, such parties ; 
pel sons liable eventually to become parties in 
future suits, on the occasion of which it may 
happen to the same article of preappointed evi- 
dence to be found applicable ; and the like. 

2 The judge, considered as such, and in 
respect to the decision which he will have to 
pronounce on the occasion of such suits as 
aliove, when instituted. 

It is in so far as persons of these descrip- 
tions, and standing in these situations, are* 
concerned,*. tliat the uses derivable from the 
institution of the preappointed evidence in 
question may be termed direct. 

3. Tue legislator. The manner in which 
preappointed evidefiee may be rendered eon- 
dueive to tlie due exercise of the functions of 
the functionary thus denominated, will pre- 
sent itself ill a pai ticiilarly conspicuous point 
of view, in the case where the facts, the re- 
inembrimce of whicli is m this way preserved, 
aie produced by, or composed of*, tlie trans- 
actions ot tlie several public offices; tiiid, still 
more particularly, of the transactions of ju- 
dicial otIiccH. 

The uses thus capable of being made by 
the legislator of preap[)ointed cvideiiee, aie 
those whicli have, as above, been brought to 
view under the denomination of the collateral 
or indirert uses ; and consist in the finnish- 
iug him with data, with experience, by the 
consideration of which he may be enabled to 
render his operations in every department of 
the field of government, and moie especially 
in the judicial, more and moie conducive 
to what are or ought to be their respective 
ends. 

Under the name of the statistics of the 
several departments (ami in paiticular the 
department here more particularly concerned 
— VIZ. the ju(Vcial), may the branch of politi- 
cal science to which belongs the knowledge 
of facts of this description, tendency, and use, 
be with propriety designated. 

Of the inconveniences incident to the in- 
stitution of preappointed evidence, some will 
be found iihseparably attached, in a degree 
more or less considerable, to the principle of 
the institution ; others will depend more or 
less upon the particular mode or expedient 
by which the principle is pursued — the par- 
ticular purposes endeavoured to be accom- 
plished. 

Delay, vexation, and expense — the incon- 
veniences which (in a quantity varying from 
next to nothing, to a magnitude beyond en- 
ui!R*ance) follow in the train of every step 
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taken by or under the authority of law — 
may be stated as the only disadvantages in- 
herent in the institution under all its forms, 
in whatever mode the purposes of it are en- 
deavoured to be accomplished, though in de- 
grees dependent more or less upon the nature 
of the mode. ' 

These may be ranked together under the 
head of general inconveniences : the particular 
inconveniences will stand in a clearer point 
of view, after the several modes or particular 
institutions, to which they seem re^^pectively 
attached, shall have been considei'ed. 

§ 4. Means employed — formalities. 

The operations and instruments employed 
in the design (real or pretended) of securing, 
in relation to contracts and other expressions 
of will, the advantages derivable, as above, 
from the institution of preappointed evidence, 
seem to be comprehended under the gene- 
ral and generally-employed appellation oi for- 
malities. ' 

The particular operations employed under 
this name seem comprisable under the follow- 
ing denominations, viz. 

1. Senption (original scription :) viz — ex- 
pressing the meaning of the party or parties 
by a determinate assemblage of words, and 
those words made to receive permanence — 
permanence for any length of time that may 
be required : to wit, by means of the visible 
characters now for so many ages in general 
use for that purpose among civilized nations. 
For the importance of this opc^'ration, as ap- 
plied to evidence, see above, under the head 
of Securities.* 

2. Authenticationt (i. e. declaration of the 
authenticity of the script in question) ab in- 
tra. Under this head may be included what- 
ever acts are done by a party ot whose will 
the script purports to be the expression — done 
in the view of causing it to be known, that 
the will or conception of which it purpoits 
to be the expression is really his. J 

3. Authentication (/. e. declaration of the 
authenticity of the script) ab extra, tinder 
this head may be included whn/'ever acts are, 
immediately upon the performance of some 
act of authentication ab intrc)^ done by some 
other person or persons, in the view of causing 
it to be known — not only that the will or 
conception of which the script in question 
purports to be the expression, i^ the will of 
the person of whose will it purports to be the 

* Book 11. Chap. VIII. 

i* Authentication^ viz. extrajudicial: such 
being the occasion on which the operation is here 
considered as being performed. Judicial authen- 
tication forms the subject of another Book. 

$ Modes of authentication ab intrd : — 1. Ho- 
lography ; 2. Signature (onomastic or symbolic;) 
3, Oral recognition ; 4. Recognition by depof,t- 
ment. See Chap. 11. o'* 


expression — but also that such act of au- 
thentication has really been performed.* 

4. Examination into the competence of the 
party or paitu’s as to the entering into the 
contract ; the examination considered as per- 
foimable by the individuals by whom the act 
of authentication ab intrd is itself authenti- 
cated, as above. This is mentioned rather as 
a foi nudity that might be used ?n some cases 
with advantage, than as one which actually 
has been introduced into practice. 

5. Multiplicate scription, or transcription, 

penning many scripts of exactly the same 

tenor — an oiieration which, as well in the 
way of writing with a pen as in the way of 
printing, has, by the exertions of modern in- 
genuity, been rendered practicable, as well at 
the same time as at dillerent times. Whence 
the distinction, transcription simultaneous or 
subsequential. 

6. Registration. This, considered as dis- 
tinct from sciiption, means nothing more than 
♦„onsci vation of the sciipt or transcript, the 
original or the copy* in the custody and under 
the cuie of some determinate person oi per- 
sons, in some appropriate repository allotted 
to that purpose. 

7. Notification, competent and etfectiial ; 
viz. communication of the script in question, 
including suilicient intormation of its tenor, 
as well as of its existence, to all persons con- 
cerned in point of interest so to bo informed. 

Such arc the foimalilies applicable, and 
with little exception commonly employed, in 
relation to legalized contiacts. Such, tor 
the most part, are the formalities not in the 
nature of the subject incapable of being em- 
ployed in relation to laws. 

Laws, however, the direct work of a set 
of functionaries, all whose operations are 
habitually exposed to public view, are in ge- 
neral so circumstanced, that the operations 
above mentioned either have no application, 
or, if they have, take place and produce their 
intended effect as it were of course. But, 
in respect ot three of these operations, — viz. 
scription, transcription, and notification, — 
practice will be seen to exhibit deficiencies 
too considerable to be brought fully to view 
in a work on evidence, and at the same time 
too important to be passed over altogether 
without notice. f 

As to factSj — the class of facts already 
brought to view under the denomination of 
legally operative facts : of the seven distin- 
guishable operations above spoken of, under 

* Were it not for tins, the signature of an 
attesting witness might be applied to the in- 
strument at any posterior point of time. 

Modes of authentication ab extra., in point of 
possibility the same as in case of authentication 
ab intrd : in point of practice, signature; usually 
onomastic ; only in case of necessity symbolic, 
i* Vide infra.. Chap. VI. 
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the name of formalities^ as applicable, and 
with advantae^e, to contracts, four only — viz. 
scription, transcription, registration, and no- 
tification — are applicable to the purpos<» of 
preserving the memory of facts thus taken at 
large.* 

Among legally applicable facts, a distinction 
has already been made, distinguishing- tho&e 
uhich hifve come under review of ollicial 
persons, occupants ot tlie several established 
offices, piivate as well as public; inasmuch 
ns they consist of acts done by or under the 
direction of those persons, or of facts which, 
on the occasion of such acts, were taken by 
them into coniemplation. Scriptifin, tran- 
sciiption, and registration, are operations 
which, ill relation to facts of tliis description, 
have by tlie very supposition been to a cer- 
tain extent peitormed. Hut, in rel.ition to 
every such office, whatsoever oilier nioie di- 
rect purposes have been provided for liy the 
extent wliicli lias happeiieil to have liecn given 
to the mass so registc-^i'd, it may still be mat- 
ter of eon-^idcr.it^ion, wliethei (to adapt it to 
llie pin pose of pi eap[)oiuted evidence^ an ul- 
terior exieiit, and in a suitalile shape, might 
not in tins or that iiist.uiee b - given to the 
mass, in such manner as to add to the services 
at present deiived from it. 

Till' taels and other truu''actions that arc I 
or ought to be {neseived in remem In anee ] 
under the direetion of persons invested with 
judicial offices, — these judicial facts, together 
with the advant.ige which in various shapes 
iniglit by th ^legislator be deiived from the 
contenijilation of them, are among the ob- 
jects to which the above observation will be 
seen applying itself with a peculiar degree of 
force. f 

Such being the operations capable of be- 
ing applied with more or less advantage to 
the purpose of communicating, by means of 
preappointed evidence, the existence of the 
objects respectively in question, — by what 
means shall the performance ot those several 
operations, in so far as they respectively pro- 
mise to be subservient to that purpose, be 
endeavoured to be secured ? 

In each respective case, shall the perform- 
ance of these several formalities be endea- 
voured to be rendered obligatory, according 
to present usage, by what is called pain of 
tiufliti/, or by punishment in any other (and 
what) shape ? Or, after indication given of 
such formalities as, in the case in question, 
promise, in the cliaracter of evidence, to be 

* Authentication, whether ab intrd or ah cx~ 
trd^ and examination into competence, are ope- 
rations which have no application but on the 
supposition of the existence of a person occupied 
in the production of expression.s of will, of the 
number of those from which facts of the class 
here in question derive their effect and essence.* 

-f- Vide in/rdj Chap. VIII. 

VOL. VI. 


of use, and the ^ouhts tliat will naturally be 
produced by the non-einployincnt of them, 
shall oh'^;ervance be, in any and in what cases, 
left to the option of the parties interested? 

To the.se questions, answers will be en- 
deavoured to hij provided, in so far as they 
have application to any of the several divi- 
sions tli.it have here been made of the subjects 
of preappointed evidence. The subject of 
contiacts IS the only one to which they will 
he found to apjily m such manner as to ope- 
rate with practical importance. 


CHAPTER 11. 

OF IXSTllUMENT.S OF CONTH.^CT IN GENERAL. 

§ I. 1 fsf:s cf prcnpponifcd evidence as applied 
to contracts. 

Of the advant.agos or uses dciivable from a 
due application, ot the jirinciple of preap- 
pointed ovkIciicc to the c.isc of contracts, a 
sort ot anticipateil mul general view has been 
gi\cn aliea^y.:}: It remains now to bring them 
to V iew one by one. 

These u^es soem conijirehciidiblo under the 
following heads — the descj-yition of the use 
lieing in eacli instance taken, as above, from 
the description of the mischief, in the pre- 
vention of wliicli it coiisia,ts : — . 

1. Prevention of non-nofoncti/ and oblivion; 
viz. with rospei't to the existence of the con- 
tract. A contiact can no olliervvise be of use, 
than ill as’f.ir as the existence of it is known. 
Weie it not for the art of wiiting, the exist- 
ence of a eontraet might, after having been 
known one day, cease to be known the next. 

“I. Prevention of uncertainty in respect of 
the import of it. Wiiting is little less ne- 
cessary to this purpose than to the former. 
Without a determinate ^et of words allotted 
to the expression of it, the impoit can never 
be other than indeterminate: and it is only 
by writing that the words can be rendered 
determinate, and seemed as well against total 
oblivion against ebanges. 

3. Prevention of spurious contracts, and of 
spurtousness in contracts. When the whole 
contract is spurious, it is the product of for- 
gery in the way of fabrication ; when spuri- 
ous in this or that part, through any other 
cause thap unintentional error on the part of 
the scribe, it is the product of forgery in thd 
way of alteration : and by obliteration, the 
import may be rendered spurious, even where 
there are no spurious words. 

4. Prevention of unfairly obtained^ or in 

other respects or say vitious, contracts. 

Of the different cases in which the epithets 
unfair or unfairly obtained, may he applied to 

^ a contract, mention will be made presently. 

$ Chap. I. § 3. 

• K k 
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5. Prevention of injury to third persons; 
viz. such injury as might be the result of non- 
notoriety of the contract with reference to 
such third persons : for instance, a contract 
whereby the property of a debtor is disposed 
of in favour of a non.-creditor, to the preju- 
dice of creditors ; or of one creditor, to the 
prejudice of co- creditors. This use may per- 
haps be considered as belonging to the class 
of direct uses : a contract of this description 
being referable to the head of unfair contracts, 
— unfair, viz. with reference to third persons 
thus exposed by it to injury. 

6. Production of revenue to government. 

In this, the last upon the list of purposes, 

we see an advantage altogether void of all 
natural connexion with the live preceding 
ones, and with the general object and use of 
evidence. But, when the connexion is once 
formed, it contributes a material assistance 
to those other original and direct purposes; 
inasmuch as the advantage derived from the 
institution in this point of view is carried to 
account, and serves to be set in the scale 
against whatever articles are chargeable upon 
it on the side of disadvantage.* 

As to unfairness : various are the ways in 
which it may h^ippen to a contract to have 
been unfairly ootained, or to be in other re- 
spects unfair or vitious ; the mode of the 
vitiousness being determined or indicated, 
either by the efficient cause of the contract, 
or by its effects or tendency. 

The following are the cases in which its 
unfairness or vitiousness results 'from the j 
nature of its efficient cause : — I 

1. Undue coercion — whether physical, by 
bodily force applied, or psychological^ by fear 
of undue suffering (present or future) im- 
pressed. 

2. Erroneous supposition of obligation; viz. 
legal, or perhaps, in some cases, even though 
purely moral. This is in fact a case of undue 
coercion, though no person, other than the 
party himself, be instrumental in the appli- 
cation of it. 

3. Fraud — positive fraud — on the part of 
another party to the contract (or of some 
other person acting, with or without his com- 
mission or privity, in his behalf,) operating 
by false representations, assertive of the even- 
tual existence of some benefit, by which, sup- 
posing it to accrue, the contract wcjuld in so 
far have been rendered a fair one. 

4. Fraud — negative or passive fraud — ope- 
rating by silence, or say reticence, a negative 
act, — by non-disclosure of this or that cir- 

• This last might perhaps without impropriety 
be struck out of the list of uses ; since a tax on 
contracts, in whatever manner laid on, is either 
a law-tax — that is, a tax upon justice, which is 
perhaps the worst of all taxes,— or a tax upon the 
transfer of property, which is one of the worst, <_ 
or both together. — Editor. 


cumstance of disadvantage, in respect of 
which disclosure was due.f 

5. Erroneous supposition in regard to va- 
lue; viz. an over- value being, in the mind of 
the party in question, ascribed to the thing 
acquired to him by the contract, or an un- 
der value to the thing parted with. Though 
there are many cases in which the rescission 
of a contract in this respect unftiir might not 
be eligible, there are none in which the pre- 
vention of it would not be useful ; viz. on 
the supposition that, supposing the real value 
known, the contract would not have been en- 
tered into. 

6. Insanity ; including non-age, caducity, 
and intoxication, in so far as productive of 
the same effects. It is only in so far as these 
circumstances are respectively productive of 
unfairness in one or other of the modes above 
mentioned, that the contract ought to be con- 
sidered as rendered unfair by them. 

7 -Injuriousness to third persons, the public 
at large included; injuriousness, certain, or 
more or less probable ; provjdcd the amount 
of suchuTijury, all circumstances considered, 
be preponderant over the amount of the ag- 
gregate benelit to the parties. 

8. Subornation; the prospect* of a benefit 
considered as derivable from the contract be- 
ing employed by one paity as an instrument 
of subornation, for the purpose of engaging 
another in the commission of some injurious 
act. In this case, the injurious tendency is 
considered as being in contemplation : in the 
last preceding case, it may be [t contempla- 
tion or not. 

It is natural to all contracts to be bene- 
ficial to all parties to them. A contract neither 
ought to be, nor commonly is, intended by 
the legislator to be legalized, but on one or 
other of two suppositions, — viz. that, at the 
time of its being enteicd into, it is (at least 
in its apparent tendency and promise) bene- 
ficial to all parties, and not injurious to any; 
or in a greater degree beneficial to one party, 
at least, than it is injurious to all others put 
together. 

In the cases above brought to view, as 
cases of unfairness or vitiousness, the suppo- 
sition is, that, if beneficial to one or more 
individuals, it is not to him or them bene- 
ficial in a degree equal to that in which it 
is hurtful to some other individual, or other 
individuals, or the public at large, put toge- 
ther. 

In cases 1, 3, 4, and 8, blame on the part 
of some individual or other, naturally but 
not necessarily a party to the contract, is 
ascribed : and it is in the wrongful conduct 
of such individual that the unfairness of the 

J As when, for a horse known to be unsound, 
no questions asked, the price of a sound one 
is received. 
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contract has its source. In the other four 
cases, no such hlame forms any necessary 
part of the case. 

§ 2. Formalities in use in the case of 
contracts. 

We have seen the evil qualities, which, in 
the instance of contracts taken in the aggre- 
gate, are liable to have place — non^notoriety^ 
uncertainty^ spuriousness^ unfairness: we have 
seen the different shapes in which it may 
happen to unfairness to present itself. 

We have seen the expedients which, under 
the name of formalities^ are in use, for the 
apparent purpose of affording to the parties 
a protection to a certain extent against these 
evils; viz. scription, authentication ab intra^ 
authentication ab extrh, multiplicate scrip- 
tion or transcription, registration, and notiti- 
oation. 

Against non^notoriety and uncertainty^ scrip- 
tion, of itself, and without any expense of 
thought bestowed upou the adaptation of it to 
those ends, affor^Js, in a considerable (though 
far from a complete) degree, a remedy. Spu- 
riousness, in the character of an evil, — au- 
thentication ab intra, and ah extra, in the 
character of remedies, — in these may be seen 
the objects on which the greatest expense of 
thought appears to have been bestowed. 

Of authentication ab mtra, practice pre- 
sents five distinguishable modes: 1. Auto- 
yraphj or holoyraphij ; * 2. Onomastic signa- 
ture ; 3. Symbolic signature ; 4. Siyillation ; 5. 
Fecvgnition, viz. oral, or by deportment. 

1. In comparison with the three next men- 
tioned to it, autography ov holography (which- 
cverbe the word employed) presents, usagaiiist 
spuiiousness, by far the best security. Men 
(say the J‘]nglish lawbooks) are distinguished 
by their handwriting, as by their faces. Who- 
soever be the penman, his handwriting pre- 
sents (as long as the paper or other substance, 
and the colour or other marks imprinted on 
it, last) a sort of real evidence, a species of 
circumstantial evidence, of his identity; and, 
so far, of the genuineness of the script. Spu- 
riousness in toto is the only modification of 
spuriousness to which the security afforded 
by any of the three other modes of authenti- 
city applies: against spnriousness p;o 
this alone presents a remedy; except that, in 
case of falsification by simple erasure, holo- 

* In the language of French law, a will writ- 
ten from beginning to end by the testator’s own 
hand is distinguished by the appellation of tes- 
tament holographe. — [A similar phraseology is 
employed in Scotland, where a deed written and 
signed by the granter is termed ‘‘ holograph.” 
Deeds of this kind are “ privileged,” and as such 
are valid without attestation; butif not attested, 
they do not prove their own dates, against the 
claim of any one whose interest it is to hold then^ 
as executed of a different date from that which 
they bear^— Fd.] 


graphy taken by itself has but little applica- 
tion, inasmuch as, in case of cancellation or 
abrasion, bands are not distinguishable. 

But in some cases this most effectual mode 
of authentication is physically, in others 
deemed prudenjially, impracticable : physi- 
cally, as where, in case of a single contracting 
party (as in case of a last will,) the party is 
by want of skill, or by debility, rendered un- 
able to write ; and moreover, wherever there 
are contracting parties more than one — ui>- 
less the task were divided, each for example 
writing those clauses and those alone, in and 
by which himself were bound : prudentially, 
viz. the vexation (the trouble of writing) be- 
ing more than the party in question chose to 
submit to. 

2. Ill the onomastic mode of signature may 
be seen the succedaneum so naturally re- 
sorted to, where — ability, sufficient at least 
to the writing of the words that enter into 
the composition^of the man’s name, not be^ 
ing wanting — holography has, in any of the 
ways just mentioned, been rendered imprac- 
ticable. • 

3. In the symbolic mode of signature may 
be seen tlie succedaneum resorted to, where 
even the degree of ability, necessary to the 
use of the onomastic mode if deficient. 

But in this mode, whatever security is af- 
forded by the two other modes (viz. against 
spuriou.sness ]>ro parte as well as in toto by 
the holographic, against spuriousness in toto 
by the onomastic) is manifestly wanting : a 
cross (the ’usual mark) a cross made by one 
man not being distinguisbablc from a cross 
made by another, the real part of evidence 
has no place. Recognition, viz. by deport- 
ment, is the only way in which this mode of 
authentication can be said to operate. 

4. Sigillation, a succedaneum to (or rather 
mode of) onomastic signature, was the mode 
in use in those times of barbarism, when, even 
among [lersons of rank, skill adequate to so 
much as onomastic signature was rare : and 
sohiuch less attainable for any forbidden pur- 
pose was tlje art of the engraver than the art 
of the ordinary saube, that the mo<le thus 
substituted was, in the character of a secu- 
rity against spurioiisness in toto, but little 
inferior to the mode to which it was substi- 
tuted. 

At present, and since the art of writing has 
become comparatively common, sigillation, in 
the character of a source of real evidence, 
has gone completely out of use. The coat of 
arms — that substitute for a name, invented 
for the use of those who could neither read 
nor write — might in this way be not alto- 
gether without its use. But even this is not 
employed, except by accident, 

Sigillation, at one time an efficient and al- 
imost the sole security against fraud, has for 
this long time past degenerated into an idle 
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and miscbievous ceremony;* answering no 
other purpose than that of recognition, for 
which the oral mode might and does serve 
erjually well without it. 

5. Recognition, — viz. oral, or by deport- 
ment. 

When the modes ( or any of the moues) of 
antheniication already enumerated liav(; Ix'cn 
employed, little good, it should seem, could 
be done by superadding this operation. 'I'liey 
all of them suppose and include in themselves 
an act of recognition. 

That, in tlie instam'e of an instrument 
purporting to contain an expiession of my 
will, it sliould be put out of doubt that my 
will has been completely and determinately 
formed, is a result mnjuestionably to be de- 
sired ; but wh('n an operation perfoinnul by 
permanent signs has been already pesfoimed, 
and applied to that use, how an operation not 
performed by other than evanescent signs is 
capable of alFording any additional secmity, 
does not seem easily percetd'ible. In the case 
of onomastic signature, the act of writing the 
name serves not only the purpose of iec(»g- 
nition by deportment, but that of real evi- 
dence — permanent circumstantial evidence; 
and as to symbolic signature, though, as above, 
it is scarcely cafiuible of serving the pairpose 
of real evidence, yet cither it answers, and 
of itself, the purpose of rccaipiitioit (viz. re- 
cognition by deportment,) or it means no- 
thing, and answers not any purpose.f 


* In English practice, seriously naschicvoiis. 
Under the fee-gathering system, judges, ever 
upon the watch for occasions of committing safe 
injustice, have extracted out of the absence of 
this useless ceremony, a pretence for applying 
the principle of nulliHcation. Some instruments 
must have a seal — others will serve without it : 
more com]dication, more uncertainty ; more dis- 
appointment and distress on the one part, more 
arbitary power and predatory opulence on the 
other. 

+ It would be in the instance of a if 

in the instance of any species of contract (and 
that only in one particular case, viz, that of ho- 
loffraphp^) that the requisition of an act of re- 
cognition, as distinct from scnptwn^' whether in 
the way of holopraphy^ or in the w'ay of onow~ 
astic signature, 'would be of use. For, of a List 
will, as contradistinguit,hed from a contract of 
every other description, it is a distinctive charac- 
ter, that the dispositions made by it arc designed 
by law to remain to the last moment subject to 
the power of him by whom they were nTade. But 
of an instrument written in form of a will, and 
written by the testator himself, it may be said, 
that it api>ears not as yet whether what has been 
80 written had received his ultimate determina- 
tion; since, having written it to serve as a sub- 
ject of consideration, it may have happened to 
him to have kept it by him in that view for any 
length of time. Si*me other act (it may be said) 
►—some other act distinct from the mere act of 
writing it, is necessary to demonstrate that his 
mind is fixed. t 

' This reasoning, I'owever, .does not seem con- | 
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Recognition, if performed by oral discourse, 
or by two out of the four modes of authen- 
tication which have been enumerated (sym- 
bolic 'signature and sigillation,) rL'quires the 
pre^ellce of at least one other person in the 
character of a percipient witne'-s, to see or 
hear it, so that eventually, on a judicial in- 
quiry, in the chaiacter of a deposuuj witness, 
he may narrate it. 

Aulheiiticatioii ah extra, — viz. by attesting 
witue-^se^, is therefoi e the only mode in which 
tlie aullioiitieity of an instrument of contract 
can be pioved l)y direct evidence. Without 
such additional proof, the fact ot tlic authen- 
ticity will have no other basis to rest on than 
what, as above, is constituted by the circum- 
slant ui/, tlie jcal evidence. 

But, since siyn/firanl onomastic seals have 
ceased to he iii use, it is only in the ca'-e ot 
those who arc able to write that this real proof 
of authenticity ran have place : and even 
while signifiiMiit seals were in use, forgery by 
fabrication ot that species of cv idence, though 
hut few were capable of so much as attempt- 
ing it, might with less danger of detection he 
executed by any ot those few, than any imi- 
tation by one person of the liaiidwritiiig ot 
another. 

A person in whose presence a party, while 
pcrfoiming in relation to any such instiument 
an act of recognition (oial or by deportment, 
as above), is seen or heard to do so, acts 
thereby, whether so required or not, in rela- 
tion to such act of recognition, in the cha- 
racter of a percipient witness and, so long 
as he is in existence, in a state'of sanity, ami 
forthcoming, so long there exists a person by 
means of whose testimony the intrinsic au- 
thoiiticatioii of the instrument in question is 
capable of being proved by direct evidence. 

By the simple perception thus obtained, 
an additional secuiity is unquestionably af- 
forded: but, if the process of authentication 
be moreover performed by such percipient 
witness, the security receives thereby a ma- 
nifest increase. 

1. Although the signature be but symbo- 
lic, — yet, if siiHiciciit measures be employed 
(as they always miglit be and ought to be) 
tor securing a mode of intercourse with such 
attesting witness, for the purpose of his even- 


elusive. If, at the time of liis writing, he says, 
I give such a thing to such a person, it is a sign, 
and seems a sufficiently sure one, that at that 
time (i. e. down to the moment which gave a 
Ifnish to the last word) such was his determinate 
intention. That intention, true it is, may have 
clianged. But so may it, and with equal proba- 
bility, although in the pre.>ence of witnesses he 
had performeu an express act of recognition, by 
pronouncing a form of words : and whensoever 
the change may have taken place, there is no 
more difficulty m his expressing it in the body 
(^rf the instrument, without any such formal act 
of recognition, than after it. 
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tual forthcomiugness in the character of a 
deposing witness, it will thereby secure to 
the parties and their representatives the be- 
nefit of his direct evidence (the accidents of 
expatriation and exprovinciation and iii'^anity 
apart) during his lifetime, 

2. If the signature be onomastic, — in that 
case, to the benefit of his direct tc'^timony is 
added tbat^f the circumstantial real evidence 
afforded by his handwriting ; and that neither 
defeasible by death, nor by any of the acci- 
dents just mentioned.* 

CHAPTER III 

OF THE ENFOnCEMKNT OF FORMALITIES IN 
THE CASE OF CONTRAC TS’. 

§ 1. Ahaohite nullitii in tjanvral an improper 
mcaiK of enforcement 

The benefit derivable from preappointed 
evidence de[)en(’N ujmn the observance of tlie 
formalities, of which its essential characit'r, 
as coiitradistinguislied *fiom casual evidence, 
is composed; which formalities are all com- 

* What one should scarce have imagined d 
priori — what would scarcely have been worth 
mentioning had it not hcen for the exjierienced 
blindness of judges and legislators, — in the case 
of attestation and registration, a task altogether 
Ticccssary to perform is that of subjecting to a 
close scrutiny, and distinguivhing from every 
other fact, the fact whicli is the tine and ])roper 
subject of the testimony thus given — the iact 
whith, upon the strength ot such testimony, may 
with reason be taken for proved. 

1. In the casL^of a deed, it is the mere fact of 
recognition, and nothing nioie. Wnditor ac- 
knowledgea the instrument in (jutstiwi to be Ins 
act and deed — to contain the exjircsMon of his 
volit’on in that behalf, that e\])ression emitted 
at a certain time. Thus iiuicli — il' the attesting 
(and, in acknowledgment of attestation, sub- 
scribing) witnesses, do by siuh attestation say 
true — is])iov(d by tiie attestation : this, hut not 
any other fact whatever. 'J'he deed is full of. 
recitals ; and not one of these recitals, jierliajis, 
but is false. i)t the truth of any one of tlie‘*e 
recitals, what proof, what ground of iievsiiasKm, 
is given by the subscription? Not the smallest. 

So, again, in the case of a will, A man leaves 
so much money to one friend, so much to another, 
and so on. The will is attested and suhseiibed 
in the most regular manner, by the fullest com- 
plement of the most unexceptionable witnesses. 
What is it that the subscription proves ? That 
he declared the writing in ejuestion to be the 
expression of his last will and testament; thus 
much, and nothing more. Docs it prove liim to 
have left behind him all those sums, or so much 
as a single fartliing of them ? No such thing. 
At his death he was, perhaps, insolvent. Ample 
bequests, supported by scanty assets, is no very 
uncommon case. It is no more than what is lia- 
ble to happen to all wills, whether the testators 
are aware of it or no, from change of circum- 
stances; but men have sometimes been seen, who 
appear to have made a sort of sport to themselves 
out of the anticipated prospect of the disappoint.^ 
ment of tlieir expectant relatives. 


prisahle under two heads, — viz. writing, and 
authentication. In proportion to the magni- 
tude of that benefit, consideied in its appli- 
cation to the several classes of legally operative 
Jacts to which that application extends, it is 
therefore desirable that, in so far as is prac- 
ticable* (prudent tally as well as physically 
practicable,) these formalities should on each 
individual occasion be employed. 

Hy what means, then, shall the employment 
of them be secured? In other words, by what 
means shall the non-employment of them be 
prevented ? 

I Consider the non-employment of them in 
the light of an offence — an offence for which 
; the public, in the persons of the parlies, any 
of them, or any other person, is exposed to 
leeelve injury, — punishment would, in this 
as in otlK’i' cases, afford the naiunil and ob- 
vious remedy. 

Ihit delinquency is here altogether out of 
the question : the evil of punishment is an 
evil, the ap[>lieat4on of whicli would, in this 
la'-e, be altogether without use. In the ease 
of a contiact, be it of what kind it may, there 
is always some one person at least, whose 
interest and whose wish it is that it may be 
followed by the elfect it profes'.es to aim at: 
its not being followed hy thtll#effcct is, in his 
eyes, an evil: such he cannot but undei stand 
will be the lesiilt, if the memory of it should 
pmisli, or the import of it he in such or such 
a way misconceived. Hut, to the prevention 
of that und(‘sirablc result, -the foi nullities in 
question (vyz. wiiting in a[)t toiins and suf- 
ficient authentication j are, if not in every 
case absolutely necessaiy, at any rate in every 
ca'-c highly and oliviously and indubitably 
condui*ive. Will, therelore (to give birth to 
which is the function and sole use of piinisli- 
luent,) cannot here, in the nature of the ease, 
be ever wanting. Of tlie conditions requisite 
to the production of the desirable result, the 
only one liable to he defi(iciit ia power, and 
III pai (icul.ir that branch oH jwwer which coii- 
aist^a of / ..< !• </,i . 

On ll.c-c ( Cl .(-'.■•II-, for securing the ob- 
servance ofitlu'si' toi nudities, the principle of 
nullity, jnnn of /inllilg, as in the language of 
French law)ers it is stylcd,f is the moving 
power that l)y legislators, under tlie guidance 
of profesoional law}eis, has been (‘ommonly, 
not to say umvei sally, emphned : pain of 
nullity, a,#plied in the eluiraeter of an indiice- 
nieiif, a motive, to the will: to tlie will, 
a faculty which reqiiiies no such factitious 
moving powei ; a moving jiower abundantly 
buflicient, so t,ir as mere will is concerned, 
opeiating by the very nature of the case. 

•j- 'I'he same expression is employed in Scot- 
land. There are several old statutes still in force, 
enjoining certain solemnities to he used in the 
[jpxecution of all deeds not “ in re mercatoriaf 
I under ‘‘ pain of nullity.”— 
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Considered in the character of a means 
directed to an end, and that end the giving 
effect to genuine and fair contracts, and those 
such as it has been the declared intention 
of the legislator to adopt and give effect to 
by his coercive power, nothing can be more 
unconducive and inconsistent, not to say trea- 
cherous, than the expedient of nullity, em- 
ployed as hitherto it has been employed. The 
mischief, the prevention of which is professed 
to be in view, — the mischief, one great branch 
of it at least, is i\\Q frustration to which, for 
want of the securities in question (or some 
of them,) fair and genuine contracts are ex- 
posed : the destruction of all benefit expected 
from such contracts, the substitution of the 
pangs of disappointment to the exultation of 
success. To prevent this mischief, is one at 
least of the professed ends in view: and what, 
in the case in question, are the means em- 
ployed? The giving birth to the mischief in 
cases in which it would not otherwise have 
had place. 

Should any one be disposed to justify this, 
it is only in one or other of two characters 
that he can think of justifying it. 

Is it in the character of o. penalty, designed 
to prevent the evil in question, viz. frustra- 
tion of fair andigenuine contracts? — But the 
penalty involves (as already observed) the 
production of this part at least of the very 
evil which it professes to prevent. 

Is it in the character of a conclusion, an 
inference, drawn from the circumstances of 
the case ; the non-observance of, the forma- 
lities in question being considered as circum- 
stantial evidence (and that conclusive) of the 
existence of one or other of the two vices 
incident to supposed contracts, viz, spurious- 
ness or unfairness? 

But, to take the case of spuriousness, and 
to consider the non-observance of these for- 
malities as circumstantial evidence of this 
vice, and this evidence conclusive — conclu- 
sive not only without any support from di- 
rect evidence, but against and in despite of 
any how large soever a body of direct evi- 
dence ; — no inference can be more unwar- 
ranted, more directly in the teeth of a most 
extensive and notorious body of experience. 
Of contracts in any way spurious, experience 
affords, in comparison, but few examples ; 
while of genuine contracts, which are nei- 
ther committed to writing nor authenticated, 
but which are nevertheless fair, and fairly 
fulfilled, on all sides, the number is beyond 
comparison greater (taking together those of 
small and great importance) than the number 
of those which, being committed to writing, 
are at the same time duly authenticated in 
form of law. 

Not that nullity is in its own nature inca- 
pable of being rationally and beneficially em— , 
ployed ; for, though it cannot in any case fail' 


[ of being mis-seated and inconsistent when 
[ considered in the character of a penalty, there 
are cases in which — there are conditions on 
which — it may be just and reasonable, and 
thence beneficial, in the character of an in- 
ference. But everywhere, under the domi- 
nion of the technical, the fee-gathering, sys- 
tem of judicature, these conditions, so neces- 
sary to general utility and justice, remain, as 
naturally they could not but remain, unful- 
filled. 

The conditions thus spoken of are as fol- 
lows, viz 

1. That knowledge of the formalities in 
question, and of the necessity of the obser- 
vance of them to the validity of the contract, 
should be present to the mind of every indi- 
vidual to whom it can happen to be desirous 
of entering (he at the same time having power 
and right to enter) into such contract ; 

2. That observance of these formalities be 
ill his power ; and 

That observance be not too burthen- 
some ; i. e. the burthen so great as that, taking 
all the instances of observance together, the 
aggregate of the burthen attached to them 
shall outweigh the aggregate of whatever 
benefit in any shape results from the obser- 
vance. 

Of these three several conditions, let the 
two first be fulfilled, the nullity of the con- 
tract is, in case of the non-observance of the 
formalities, a lational result, in the character 
of ail inference. The character of them is 
such, that, unless it be in the way of pre- 
ponderant delay, vexation, aVld exjiense, an 
honest man, in the character of a contracting 
party, cannot be hurt by them ; he cannot 
but be benefited by them : while, to the con- 
triver of a spurious contract, observance will 
be, at any rate, difficult, and, without detec- 
tion and frustration, it is hoped, impracti- 
cable. 

Of these same two conditions, let either 
fail to have place, — nullity, i.e, spuiiousness 
or unfairness, as an inference, will be mani- 
festly groundless. With what colour of reason 
(*an you expect a man to pay observance to 
formalities, to perform a variety of acts more 
or less buithensome, when neither the in- 
ducement for performing them, nor so much 
as the idea of them, was present to his mind ? 
What inference to the prejudice either of the 
genuineness of the alleged contract, or of the 
fairness of it, can in such a case be grounded 
on non-observance? 

So, again, in regard to power. With what 
colour of reason can you call upon a man to 
do what he has not power to do? With what 
colour of justice can you ground any infe- 
rence whatsoever on his not doing it? 

But, let both of these conditions be ful- 
. filled, the spuriousness or unfairness of the 
contract may not unreasonably be inferred 
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from non»observance of the formalities. A 
rational man will not enter into a contract of 
the terms of which he stands as^'Ured that, of 
whichever of them are regarded by him as 
beneficial to himself, the benefit will not take 
place; an honest man will not enter into a 
contract, of the terms of which he stands as- 
sured that, of whichever of them are benefi- 
cial to whatever other persons are concerned 
in point of interest, the benefit will not take 
place. Therefore the alleged contract is either 
no contract at all, or it is an unfair one: the 
will alleged to have been expressed never was 
expressed, or it is such a will as (the conse- 
quences of giving effect to it being prepon- 
derantly or purely mischievous) ought not to 
be suffered to take effect. 

As to the remaining condition, — viz. that 
the burthen of observance of such foimalities 
as are prescribed be not too great, — on the 
part of the legislator, the non-fulfilment of 
this condition amounts in effect to neither 
more nor less than the disallowance of dery 
contract, in the inst<tnce of which the ob- 
servance of the formalities in question comes 
to be regarded as too burtliensome. «^ro pre- 
sciibe this condition is neither more nor less 
than to give a warning to the legislator, that, 
in the observing of his formalities, he pitch 
not upon such by the adoption of which any 
such contract as he meant to allow should in 
effect be disallowed. 

Unhappily for legislators as well as sub- 
jects, the prostrate negligence with which 
all these important duties, and in particular 
the indispensable one of promulgation, have 
been universally violated by the possessors ot 
sovereign power, is hitherto the only matter 
of fact that is notorious in the case. 

As with other parts of the law by which 
the fate of every man is disposed of, so it is 
with this. They tell him he ought to know 
it ; they say of him that he docs know it ; 
they give him no means of knowing it ; they 
see he does not know it ; they do nothing to 
make him know it ; they do every thing to 
keep him from knowing it; they have brought 
it into a state in which it is impossible for 
him to know it ; they say it is ; they insist 
that it is ; they say his ignorance of it is no 
excuse ; and, in all imaginable ways, they 
punish him for not knowing it. 

By no military commander was it ever sup- 
posed, so much as for a moment, that, by 
keeping his orders in his pocket, or mum- 
bling them to himself, or laying them up with 
a houseful of other orders upon a shelf, where 
any man that chose to pay for them might 
have them, he could liope either to gain an 
advantage over, or so much as defend himself 
against, the enemy. 

By no master of a family, by no old woman, 
mistress, or housekeeper of a family, was \\ 
ever so much as supposed, that, by any such 


mode of promulgation (if promulgation it 
could be called,) the daily and hourly busi- 
ness of any the most inconsiderable private 
family could ever be carried on. 

Conceits to any such effect — chimeras, 
supposable for illustration’s snkc, like any 
other* chimeras,* but never yet realized in 
practice — would, if they came to be realized, 
be regarded as marks, not of unskilfulness, 
but idiocy. 

Every law requiring a man, under a pe- 
nalty, to do that which is not in his power, 

— every such law, come it from whence it 
will, is an act of tyranny. Pure suffering — 
suffering without benefit — pure evil — is the 
fruit of it. 

Every law unpromulgated is, moreover, an 
act of tyranny. For as well might it be out 
of a null’s power to do an act, as out of his 
knowledge that ho is called upon to do it. 
To every human act, motives, as well as 
means, are necessary : as well might a man 
be without the*means as without a motive. 
In this case, therefore, no less than in the 
other, pure suffering — suffering without bene- 
fit — pure eVil — is the result of such a law. 

Every law insufficiently promulgated, is 
an act of tyranny as towards all those in 
whose conception and rcmc*i#brance, by rea- 
son of such iusutficicney, it fails to have im- 
planted itself. 

Neluichadnezzar dreamed a dream: he told 
it to his wise men, and said to them, tell me 
what it was, and what it signified. Those 
whose inte/pretation did not satisfy him were 
put to death. A specimen this, sufficiently 
strong, one should have thought, of oriental 
tyranny. But the men thus called upon to 
interpret mystery, were select men — men 
selected for their wisdom. The Nebuchad- 
nezzars of modern times impose a still more 
difficult task — and upon whom? Upon all 
mankind without distinction : and, in this 
case as in that, not the meaning of the dream, 
but the very dream itself, is the mystery they 
are called upon to divine. 

Legislation — genuine legislation — has her 
trumpet : instead of a trumpet, the law of 
jurisprudence employs a sword — a sword, 
or a rod : such, and such alone, arc the in- 
struments of promulgation that ever are or 
can be employed by what is called common 
law. 

Punishment instead of instruction — punish- 
ment without instruction, without warning; 

— such is the form in which the law of juris- 
prudence gives all its lessons. 

When a man has a dog to teach, he falls 
upon him and beats him : the animal takes 
note in his own mind of the circumstances 
in which he has been beaten, and the intima- 
tion thus received becomes, in the mind of 
the dog, a rule of common law. 

' Such is the law — such the unpunishable, 
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and even inevitable, yet not the less grievous 
and deplorable, tyranny, to which, through 
the whole extent of the law of jurisprudence, 
the legislator abandons the community en- 
trusted to his charge. Men are treated like 
dogs — they are beaten without respite, and 
without mercy; and out of, one man’s beat- 
ing, another man is left to derive instruction 
as he can. 

The injustice which, in every case of an 
unobservable or unpromulgated law, stains 
the conduct of the legislator, is, in the in- 
stance of the particular sort of law with 
which we are at present concerned, aggra- 
vated by a sort of treachery — by the breach 
of an engagement, which, though not de- 
clared in express words by the legislator, is 
not the less clearly understood and acted 
upon by the subject. 

Unless things be so ordered that every one 
shall know what formalities are required, — 
every law, or rule of law, imposing, on pain 
of nullity, the necessity of complying with 
any such formality, is a breach of faith on 
the part of the ruling power. The mischief 
produced by it is of the same sort as that 
produced by breach of faith on the part of 
any individual : and, supposing the amount 
of the loss the ^^rme in both cases, the mis- 
chief is the sanie in magnitude. The differ- 
ence is, that, in oi dinary ca'^es of breach of 
faith, the man of power is prepared to ad- 
minister satisfaction for the injury; whereas 
in this case it Is the man of power himself 
who is the prime author of the injury: the 
individual who, by the invitation bt the man 
of law, comes in and reaps the profit, is but 
the accomplice. 

By a general rule, the power of the law is 
declared to hold itself at all times in readi- 
ness to lend a binding foice to the engage- 
ments and propiietary dispositions made by 
individuals. This i ule or maxim, taken in 
the form of geneiality and simplicity in which 
(as above) it stands expressed, may, without 
much violence to fact, without much danger 
of incorrectness, be said to be known to every 
adult individual of sound mind : for there can 
scarcely be any such individual, to whom the 
knowledge of a lule of law to that effect has 
not been repeatedly presented by his own 
particular observation or experience. This 
Jaw% however, neither is actually enforced, 
nor consistently with general utility could 
be enforced, till after having been narrowed 
in its extent by a variety of exceptions and 
limitations. Of the particular rules establish- 
ing these several exceptions — of the several 
particular laws annulling pro taiitOy and re- 
pealing (as it w'ere) to a certain extent, the 
force of the general law, — some will be rea- 
sonable, i. c, conformable to the principle of 
utility; others, under the hitherto imperfect 
state of the science, under the hitherto im- 
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perfect application of that sovereign principle, 
will be unreasonable. But of those of which 
the abstract reasonableness is most indis- 
putable, the practicable reasonableness and 
actual utility will depend, if not altogether, at 
least in a great measure, on the fact of their 
being actually known — actually present to the 
mind of him on whose lot they take upon 
them to decide. For, as hath already been ob- 
served, the general rule, though (such hitherto 
has been the negligence or incapacity of legis- 
lators) pci haps in no code of laws consigned to 
any express form of words, is actually and at 
all times present to the mind of everybody: 
I mean so far as it is in the nature of things 
that a propobition floating as it were in the 
air, without any determinate assemblage of 
words to anchor it to, bliould maintain its 
hold upon the public mind. Here, then, is a 
general promise, understood by everybody 
to be made to everybody by the law. If 
in any case there exists, in virtue of a par- 
tic\'for exceptive law, a known exception to 
that general law — a disposition made by the 
law in conformity to that exception, neither 
does inrolve, nor, by anybody to whom the 
existence of the exceptive law is known, is 
supposed to involve, a breach of promise. 
But to any one to whom the existence of the 
general rule is known, and the existence of 
tlie (*x?eptive law unknown, ewery decision 
contrary to the general rule and founded upon 
the exceptive law, involve a breach of 
the implied promise made by the general rule; 
just as inucli as a similar decision would do, 
it the exceptive law had no e>i »tenee. 

The non-promulgation of the rule of action, 
by which the individuals composing the com- 
munity arc all ot‘ them commanded to regulate 
their eonduet, is the giand ilevice of the fee- 
fed legislating huv)er, for the iiierease of law- 
yers’ piofit by iiiciease of tiaiisgressions. 

Over and ('ver again 1 have had occasion to 
state it as a staiuling and natural and uni- 
versal object with the legislator, acting under 
the guid.incc of the fee-ted burner, or rather 
W'llli the fee-ted law'jer under wdiose gui- 
danee the legislator is in the habit of acting 
without thouebt, — so to older matters, that, 
for want of knowledge of the considerations 
w'hich call for comfiliance, transgressions of 
all sorts may, on the part of the several mem- 
bers of tile community, be as numerous as 
possible: to the end tliat, by the hands of fee- 
fed advocates and attorneys, satisfaction or 
punishment for transgressions real or pre- 
tended, may, in as many instances as possible, 
at the expense of those w'ho have where- 
withal to defiay the expense, be demanded at 
the hands of fee-fed judges. 

In the pursuit of this general and all-em- 
bracing object, is implied the pursuit of as 
I many specific or less general objects as are 
I coinpiiscd in it. 
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1 . That, — as to any really existent rule 
of action and measure of obedience, — there 
should, to the greatest extent possible, be 
no such thing; but, under the notion of a 
transgres^iion against a lule of what is called 
common law (a mere nonentity,) men should 
in as many instances as possible, under the 
name of punishment, or satisfaction, or com- 
pensation, ou damages, be plagued as if a por- 
tion of law to that elfect had been enacted 
jjnd made notorious. 

2. That, in so far as portions of real law 
were really enacted, they should be kept as 
effectually concealed as possible from those 
whose lot was made to depend on the ob^er- 
vance of them, and who, in manner above 
mentioned, and to the ends above mentioned, 
were to be plagued for non-observance. 

3. That, in regard to contracts legalized, 

or professed to be legalized, the following 
should be the measures taken for rendeiing 
transgressions of the real or supposed rule ot 
law as numerous as possible : — • 

That, in lespeet (juhnlitif and quality of 
matter, the language should be as effectually 
adapted as possible to prevent the forrnfttion 
of correct conceptions, and to give rise to in- 
coi rect ones : 

- That if, upon the footing of the instrument 
of contract taken by itself, the conceptions 
formed in relation to it were cle!ir and correct, 
such conceptions should be rendered ultimately 
erroneous, by concealed rules of law, real or 
pretended, requiring a diffei cut interpretation 
to be put by the judge upon the woiaU f'om 
which such cleai mud correct conceptions shall I 
have berni deduced: 

That, by soiiietimes confuming and allow- ' 
ing and giving effect to,sometiu'es disallowing 
and bust rat mg, an engagement endeavouied 
to be taken or a disposition endeavoured to 
be made by a c()nti<'ct to such and such an 
effect— (oi, wliat comes to tin* same thing, 
soni(?times assigning to it the meaning ‘Sup- 
posed to be me nit. by the paities to be assigned 
to it — sometimes assigning to it some other 
meaning — any other meaning at |)leasure — 
not so much as pretended to be a''signed to it 
by the parties, or any one of them ;) the judges 
should establish themselves in the hahit^ and 
thence, to tlie greatest possible extent, in the 
power, of deti'rmining the matter in dispute 
in favour of the plaintitf’s or the defendant’s 
side of the cause at pleasure : 

And that, the existence of a rule to this or 
that effect being throughout supposed, and 
punishment or vexation, under the name of 
nullity, being predetermined in case of the 
non-obseivance of it, — and the supposed rule 
being (as above) either not so much as made, 
or if made, kept in a state of concealment, 

such operations, and such alone, should be 

directed and employed under the notion of 
giving notice of the rule (/. e, causing it to be 


made present to the minds of those who were 
to be punished or otherwise vexed for non- 
observance of it,) as would in as many in- 
stances as possible fail of being productive of 
the elfect so professed to be aimed at. 

§ *2. ISfcnns of ensuring the notoriety of the 

formnhtic'i, and of the consequences of their 

non-observance. 

Such being the conditions proper to be 
observed by the legislator — the conditions 
necessary to the reasonableness and utility of 
whatever formalities he piescribes, — and the 
fulfilment of those conditions being in each 
iii'^tance within the power of the legislator, 
— it remains to be shown by what means the 
observanc * of tliosc (‘omlitions may most ad- 
vantageously be accomplished.* 

WiM’c aity other than improbity — general 
improbity (the necessary result of sinister in- 
terest,) the ruling principle that presided over 
that pait of the rule of action which concerns 
contracts — had ci/Inmon honesty, under the 
direction of common sense, been the ruling 
principle, — the arrangements which now wait 
to be brought to view could never have waited 
to this time. 

When, on the part of the governing mem- 
bers of the community, upon ^liliose will the 
fate of the rest depends, there exists any real 
desire that the knowledge of, and with it 
the possibility of beslowing observance upon, 
those rules tor the non-observance of which 
the community are in such a vaiiety of ways 
tormented, ^lould have {ilace, — they never 
are, nor ever c.iii be, at a loss for effectual 
means. 

As often as ilie statesman to whose office 
it belongs to (h'vi^e lave's, has devised and 
obtained the impo'^ition of a new tax, know- 
ledge of this obligation is never wanting to 
tbo>e on whose knowledge of it the tullilment 
of it depends. Why ? Jlecauhe, of him by 
whom t.ixes an* thus di^vi^i'd, it is tiie real 
desire that the payment of the taxes, and con- 
soipK^ntly tin* knowledge of tlu'ir enactment, 
hliould be as univeisal as possible. 

Under the* pi esidence of the lawyer, on 
whom the st<ite of tliat part of the law which 
conci'ins contiacts (not to speak of other 
paits) depend-, knowledge of all obligations 
established by that br.inch of the law has all 
along been, and will continue to be, as scanty 
and deficient as it can be made to be. Why ? 
Because, of this lawyer, as of all others, it 

* In the case of a last will, the means adapted 
to this purjjose will in some respects be seen to 
differ from the means adapted to every other 
species of contract. Those which will here be 
brought to view in the first place, must there- 
fore be understood as not m,eant to anply in every 
particular to last wills. Those wnich are pe- 
culiar to this particular species of contract, will 
•fi3 brought atterwards to view under a separate 
liead. 
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ever has been, and (so long as the fee-gather- 
ing system continues) will continue to be, the 
interest, that, in relation to this part of the 
field as well as every other, the state of the 
law shall, as long as possible, continue to he 
as adverse as possible to every end of justice. 

1. Let each species oP contract which on 
pain of invalidity is required to be committed 
to writing, be, on the same pain, required to 
be written on a particular species of paper, 
which, in consideration of its destined use, 
may be termed (by a general appellative) con- 
tract paper, or contract promulgation paper. 

2. For each distinct species of contract, let 
a distinct species of paper be provided, deno- 
minated according to the species of contract 
for which it is intended to serve ; as for in- 
stance, marriage - contract paper, agreement 
paper, farm -lease paper, house- ^ ease paper, 
lodging- lease paper, house -purchase paper, 
money-loan-bond paper,* and so forth. 

3. Let a complete printed list be made by 
authority, of the several Vipecies of contracts 
for which such promulgation paper is required 
to be employed : and let this list, accompanied 
by a notice of the obligation of employing for 
every such species of contract the species of 
promulgation paper appropriated to it, be hung 
up in some c^^'/ispicuous part (such as the in- 
side of a window looking to the public street) 
of every government ollice throughout the 
country: for example, in Kn Jaiid, every post- 
ortice, excise-olHce, and house where stamped 
paper is sold ; to which might be added, some 
conspicuous part of every place /)f divine wor- 
ship, as in the case of the table exhibiting the 
pioliibited degrees of marriage. 

In the form of a bolder to the sheet of 
paper, or at the back of it, or in both places, 
and (according to the quantity of matter) 
either at length, or in the way of reference to 
a sejiarate printed sheet or number of sheets, 
— let an indication be given of so much of 
the law, as concerns the species of contract, 
to the expression of which the paper is adapt- 
ed.f 

Such matter of law as seems applicable to 
every species of contract, sceirs comprisablc 
under the following heads, viz. — 

1. Modes of authentication allowed, and 
either prescribed or recommended, for the 
prevention of spuriousness, whether total or 
partial. 

2. Indication of the different cir cumstances 
by any of which the contract in question 
would be rendered unfair; coinciding with, or 
including, those by w'hich any contract what- 
ever would be rendered unfair, as above. A 
circumstance by which, in the instance of each 

* So also guardian-appointment paper, appren- 
tice-binding paper, partnership-contract paper, 
fire-insurance paper, ship-insurance paper. 

•j* See Essay on the Promulgation Of LawSi 
VoL 1. p. 155. ^ ^ 
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I particular species of contract, the entering 
I into it is rendered unfair, is, the contracting 
parties being, any one of them, incapacitated 
i by law from entering into a contract of that 
description. 

3. Obligations and rights incidental and ad- 
jectitious to the species of contract in ques- 
tion ; obligations and rights which the law 
has thought fit to annex to those which are 
in their nature inseparable from the species 
of contract designated by that name ; distin- 
guishing between those which take place of 
themselves, without the happening of any 
fresh incident over and above that of the en- 
trance into the contract, and those which are 
made to take place respectively upon the hap- 
pening of such and such incidents : and in both 
instances specifying those obligations (if any) 
from which the law permits not one contract- 
ing party to be released by another. 

4. Circumstances by which the obligations 
and rights, as well principal and essential as 
^tdjcctitious, established by the species of con- 
tract in question, “^are respectively made to 
cease. 

5. '- Where the contract is in its nature to 
such a degree simple as not to admit of any 
diversifications other than such as are capable 
of being expressed by the filling up of a few 
blanks, let a form for the contract he given hi 
tcnnhu‘if leaving only blanks, such blanks as 
arc requisite for the expression of the indivi- 
dualizing circumstances^ peculiar to the indi- 
vidual contract in each instance, 

f). When the contract is not in its nature to 
such a degree simple, let ar.'^^expository or in- 
terpretative view be given of such terms as 
are most apt to be employed in the expression 
of a contract of the description in question. 

7. Let an intimation be given that the con- 
tract, as expressed on the face of the written 
instrument, cannot, either in the way of addi- 
tion, subtraction, or substitution, receive any 
amendment by oral discourse : but that any 
such amendment may at any time be made by 
the same party or parties (provided their re- 
spective rights in that behalf have not been 
extinguished by any intervening incident,) 
viz. either in a different instrument, or, so 
the process of authentication be reiterated, in 
the same. 

What a blessing to the subject, if, upon his 
entrance into each condition in life, the law 
would thus condescend to render it possible 
for him to be acquainted with the benefits and 
burthens she has annexed to it 1 If, on re- 
ceiving their mutual vows at the altar, the 
bride and bridegroom were to be presented 
by the priest with the code of laws indicative 
of the rights they had been respectively ac- 

X Such as names of the parties and other per- 
sons, as well as individual things spoken of ; de- 
signation of times and places, where money is 
in question, designation of the sum or sums. 
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quiring, the duties, actual and contingent, they 
had been taking upon them I If, upon the en- 
trance of a guardian upon his guardianship, the 
protector, and the infant committed tohis pro- 
tection, were at the same time, by the hand 
of some proper magistrate, put into posses- 
sion of the list of their reciprocal rights and 
duties! If, on the binding of the apprentice, 
the three parties to tlie contract — the master, 
the apprentice, and the father, or the person 
occupying his place — were to find, each of 
them, at the back of his copy of the instrument 
of indenture, the authentic indication of the 
powers, rights, and duties, attached to the 
character he bad just been putting on ! 

Always understand, that, the object being 
to prevent and not produce surprise, though 
the formal delivery of tlie code might follow 
upon the signature expressive of the entrance 
into the engagement, the reading of the code 
to or by the parties interested should pre- 
cede it. 

Extend the same observation to the case c<f 
partnership — the law of iAsiuance — especially 
maritime insiiranco. How light would be the 
task of putting together the provisions i#f the 
law as they stand at present (with or without 
improvements J relative to any or all these sub- 
jects, in'eoniparison with the labour bestowed 
upon this single work ! Oi dinary talents — I 
had almost said talents not superior to those 
of the worst informed compiler of the law- 
compilations with which the science is pro- 
vided — ordinary talents at any rate, would, 
if invested with the powers of the sceptre, do 
more towaids t'^i rendering the substance of 
the law fixed and known, than could be done 
by the most perfect talents unfurnished witli 
these powers. 

Happily, neither models for imitation nor 
marks for avoidance, each in perfection, would 
be wanting to the hand to whom this bene- 
ficent ofhee should lie committed. The digest 
made by Lord Chief Baron Comyns may be 
mentioned in the lirst of these characters — an 
act of parliament constructed accoi ding to the 
present form, in the latter. In the former, 
not a syllable of surplusage : in the latter, 
the major part of the text composed of sur- 
plusage ; and the greater the profusion of sur- 
plusage, the greater the quantity of surface 
exposed to flaws and defects. 

§ 3. Note of suspicion ^ a proper substitute 
to nullity. 

By the above expedients, or others (ac- 
cording to the circumstances of the country 
in question) selected in the same view, one 
of the three conditions above mentioned, viz. 
communication of the necessary information, 
may effectually be provided for. 

This*heiiig supposed, whether the non-ob- 
servance of this or that formality shall be made 
obligatory, in such sort that from the non-ob- 
servance of it the invalidity, the nullity, of the 


contract, ought to be inferred, will in every 
case depend upon this question — viz. whether, 
in the instance of the party or parties in ques- 
tion, ohservaiiee was in their power. 

Before he can come to a just determination 
on this question, it will be necessary for the 
legislator, in the instance of each species of 
contract, to consider the nature of the species 
of contract, the nature of the formalities pro- 
posed to be rendered in this way obligatory, 
and the condition of the place (the poition of 
territory) in question, at the time in question, 
with a view to the facilities the place affords 
at that time for the obsei vance of those for- 
malities. 

Formalities which it will not in general be 
in the power of the parties to observe, a to- 
lerably provident legislator will not choose. 
But what* may happen is, that formalities 
wdiich in general are capable, may in this or 
that particular instance be by accident ren- 
dered incapable, of being observed.’^ 

On the huppositAin that the formalities pre- 
scribed are such as no ax’ciderit can prevent 
the parties from having it in their power to 
comply with,’*and in time, — viz. within the 
length of time after which either the entrance 
into the contiact would be iinpracticahle, or 
the henetits that might have A^iiulted from it 
no longer attainable ; — on that supposition, 
and that alone, nullity may be established in 
the character of an article of circumstantial 
evidence, and that conclusive, of spuriousness 
or unfairness. 

On the su Imposition that these same forma- 
lities are such as will in general be capable of 
being observed, hut of which the observance 
may by this or that rare accident, in this or 
that particular case, be rendered impractica- 
ble; — on that supposition, non-observance 
may still be established in the character of 
an article of circumstantial evidence of spu- 
riousness or unfairness, but not conclusive: 
— probabihziny either spuriousness or un- 
fairness, but not probative with respect to 
oithe^ vice. 

In each case, it ouglit to be stated, as what 
will natiirally#be expected of anyone by whom 
the genuineness and fairness of the contract 
is contended for, that he shall make it appear, 
by the irresistible power or influence of what 


• Suppose (for instance) that, to the validity 
of a contracliof the description in question, the 
presence of a professional assistant (such as a 
notary,) in the character of an attesting witness, 
be rendered necessary. It may he, that one of 
the parties is in a precarious state of health, or 
on the point of embarking for a long voyage on 
board a ship which cannot be detained. Three 
notaries, and no more, are so situated as to be 
within reach within the time : and of these, one 
is too sick to act, another is absent on a long 
journey, and the third, under the governance of 
sinister interest, withholds nis assistance. 
Meantime one of the parties dies, or, as above, 
expatriates. 
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circumstance the observance of the formality 
or formalities was prevented. But, consider- 
ing that, by length of time or accident, the 
memory of the circumstances that accompa- 
nied the transaction may have been oblite- 
rated (especially when the contracting parties 
are any of them dead, or oiherwise imt forth- 
coming,) such explanation ought not to be 
insisted on as a condition universally and per- 
emptorily indispensable. 

But in no case ought the circumstantial 
evidence of spuriousness or unfairness to be 
deemed conclusive, in such sort as to be con- 
sidered as a ground of nullity, unless, — by 
him who, on the ground ot spiiriousness or 
unfairness, demands the nullity of it to be 
pronounced, — a persuasion, or at the least a 
suspicion, of its spuriousness or unf.urness be 
asserted ; the veracity of such declaration 
neing provided for by the ordinary securities : 
— except when injury to third persons is the 
cause of unfairness and ground of nullity. 

By the declaration thus'^^roposed to be re- 
quired, many a fair and genuine contract, and 
in particular many a fair will, would be pre- 
served, which now, under the encouragement 
given by lawyers to the species of improbity 
in question, is defeated. Many a man, who, 
now that the ail^rantage tendered to him by the 
improbity of lawyers is to be had as it were 
gratuitously, embraces it without scru[)le, 
would never have sacrificed his reputation 
for veracity and sincerity for the purchase 
of it. 

Of the application thus made, of the prin- 
ciple of nullification to contracts, tlie sole ob- 
ject, when that object is an honest one, is to 
preserve men from btMug injured by unfair or 
spurious contracts. Whether the formalities 
have or have not been observed, — if the fair- 
ness as well as tlie genuineness of the contiact 
in question is out of doulit, even with him 
whose interest, were it either unfair or spu- 
rious, would be injured liy it, — the onl_y lea- 
son tliat could have; called for the dideating 
of it has no applie.ition : tlie reasons Ayhich 
called for the effectuation of it remain in full 
force. c 

By the mere circumstance of indicating the 
want of the prescribed securities; in the cha- 
racter of a ground of suspicion — of an article 
of circumstantial evidence having the effect 
of rendering spuriousness or unfairness more 
or less probable, — such an indiK’emcnt for 
observance will be afforded, as will, — in th.e 
ordinal y course of things, and (in a woid) 
whenever the observance of tlie formalities in 
question is not physically or priidentially im- 
practicable, — be suflieient (adequate motive, 
as above, always supposed) to secure their 
observance : especially if, the assistance of 
a professional adviser being called in, non- 
observance is on bis pait rendered matter of, 
delinquency. <■ 
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An expectation to this effect seems to have 
received the confirmation not only of general 
rea‘'On, but of particular experience. In no 
instance has the non-ob^^ervance of the for- 
malities framed by Dr. Burn, and annexed to 
bis work on the olhce (>f a justice of the peace, 
been presciibed ou pain of nullity. Yet, how 
general the recurrence to these forms has 
been, experience testifies.* 

By placing the non-observance of the for- 
malities in question in the light of an article 
of circumstantial evidence, probabilizing, and 
not proving, spuriousness or unfairness, — the 
prescription of these formalities seems to be 
placed on its only rational and honest ground ; 
no such spectacle is presented as that of the 
legislator, in the character of an arbitrary 
and perfidious dL“?pot, violating in detail, and 
as it were by stealth, the engagements he has 
entered into publicly and in the gross; or, 
what is worse, — where the engagements thus 
taken have been taken by the legislator bini- 
s^llf, as in the case of statute law, — the judge 
presuming thus to Dreak the faith plighted 
by the legislator, and the legislator regarding 
witbWn eye of connivance, perfidy thus aggra- 
vated by anti-constitutional insuboidmation 
and usurpation. 

When, availing himself of the non-obser- 
vance of any of these aibitrarily instituted 

* English legislation has of late years exhi- 
bited a ]>ractice wlii( h accords exactly with the 
principle recommended in the tevt ; viz. on the 
occasion ot' foinnahlies^ the substitution of in- 
struction, to regulation on pain of nullity. By 
a fresh statute, fresh offences l)(i-ing created, cog- 
nizance of these offences is given to justices of 
the peace, one or more, judging in the way of 
naMiral ]>focedure. For the expression of the 
judgment, in case of conviction, a formulary is 
piovidcd ; the use of it is autliori/cd, hut not on 
pain of nullity necessitated. 

The practice thus recently observed by supreme 
authority, forms a pleasing and instructive con- 
trast with the ])ractirc licgun in barbarous ages, 
and still piirsu.d by an authority wliich ought to 
be, though in effect it can scarce he said as yet to 
he, subordinate. The course taken in this behalf 
ajqilies alike to contracts, and to operations or 
instruments of procedure. 

A contract is produced : the judge pronounces 
it and void. W’^hy null and void ? Because 
in the tenor of it, or in the mode of entering into 
it, the parties have failed to conform themselves 
to such rule, never yet made knoivn — no, nor so 
inuch as 7nadc. First conies tlie arbitrarily- 
imputed and inevitable transgression ; then, from 
the luidivulgated description of tlie case in which 
transgression was thus calumniously imputed, 
and tlie party dealt with as if he had transgressed, 
distil off and catch up who can the imaginary 
rule. 

As of a conqueror, so, under jurisprudential 
law, ruin thus marks the footsteps of the judge. 

llegiilalion improperly substituted to instruc* 
Hon — will addressing itself to ivill., wh«re uum 
derstanding should have addressed itself to un* 
deistamling — is, in government, one of the marlu 
of primeval barbarism. 
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formalities, a man derives to himself a benefit 
by invalidating a contract entered into by 
himself— a deficiency in moral honesty on his 
part is generally and justly regarded as un- 
questionable. liven where the contract thus 
invalidated by him, is a contract to which he 
is not a party, no objection being to be made 
to it but that his interest is without any in- 
jury disserved by it, as in the case of a hi^t 
will, — probity on his part is at any rate re- 
garded as somewhat lax. By the legislator 
who sets up, though in the legitimate form 
of statute law, such grounds ot nullity, — 
much more by the judge, who, without au- 
thority from the legislator, institutes them 
in the way of eJ' post facto law, — premiums 
are offered for improbity: the taint of cor- 
ruption is diffused into the mass of the public 
morals. 

CHAPTER IV. 

I’OIIMALITIRS, \\HAT euoeUh, AND IN WIIA^ 
CASLH ? 

§ 1. In what coni each ovcjiit scriplion to be 

requiii'd ? 

In the instance of what contracts shall scrip- 
ti(»n be made requi'Tjite? 

In the adjustment ot the answer, divers 
circumstances will re<|uire to be eonsideied: 

I. The importance of the contract; — viz. 
taking for the measure of -the importance, 
gciu'rally speaking, the amount of tin* damage 
(estimated in m^iiey) that might result fiom 
the non-fulfilment of it. 

Some sorts, however, there are, to which 
this measure could not apply. Such are those 
by which domestic condition in life is made 
to begin or cease: such are, for example, — 

1. The marriage-contract; 

2. Contract by which an apprentice is 
bound to a master or mistress ; 

3. Contract by which a guardian is ap- 
pointed to a niirioi. 

II. The natuial complexity of the contract, 
as estimated by the variety of the obligations 
and rights of which it is jiroductive, — 
whether absolutely and in the fust instance, 
or eventually on the happening of such and 
such events. 

The above may serve as examples of con- 
tracts to which a considerable degree of com- 
plication naturally attaches. 

III. The state of the place in question, in 
respect of the proportional number of the in- 
habitants skilled in the art of writing, and 
the facility of obtaining the materials neces- 
sary for writing : in particular, the promulga- 
tion paper, if any such paper, appointed by 
authority for the species of contract in ques- 
tion, exists. 

Suppose a number of persons out upon a 
long journey by land or water, and either 


none of them able to write, or none of them 
provided with materials for writing. It would 
be an unnecessary and improper hardship to 
say, that, amongst a number of persons so 
circumstanced, let the journey last for ever so 
great a length of lime, no binding contract 
of any kind should* t.ike place.* 

§ 2. Use of attest iiKj iritncsses. — A notary 
should be one. 

Three distinguiffiahle advantages seem to 
result lioin the practice of havfug recouise 
to the assistance of attesting witnesses : — 


A regulation ap})licable to many useful pur- 
poses is tins,— vi/. that on every instrument of 
contract, the n.mie, together with a suilicient 
description, of the writer, — the very individual 
by whose Ivjind the characters arc traced — be ex- 
pressed. 

1. In the case of an autograph kiNl will, the 
scribe is by the supposition the paity, th.e testa- 
tor, himself. 

2. In the case ofa’n unilateral deed, tlic scribe 
may he the party liiiiiseli'; but (except in a few 
cases of the utmost simplicity, as well as fie- 
quency of occu'lrencc, such as hills of exchange, 
pvoml^^ory-notes, drafts on hankers, and receipts) 
is not commonly so in Ihighsh })ractice. 

3. In tile case of a bilateral or multilateral 
deed, — viz. to which there are j^w^ties more than 
one,— the instrument cannot be written, the whole 
of It, by tlie jiarty (and him only) of whose will 
it is the ex])rcssion. 

4. In this case the scrilic will naturally be a 
non-])arty : in English practice mo.st commonly 
eitlur the notary (an attorney) by whom the in- 
strument is pre])arcd, or a clerk of his (free or 
articled,) or (in tlie metropolis in particular, and 
pcrliaps some otlier large towns) a professional 
writer, either in a state of independence, or as 
clerk or journeyman to a stationer. 

In the notary and the stationer may be seen 
two responsible and almost official persons, both 
having a fixed place of settlement. To them 
respectively, in the description given of himself 
by any .subordinate scribe, reference ought to be 
made. 

But, as between the notary and the stationer, 
it is the notary who is the principal — his being 
the K-tientiiic part of the business, that of the 
stationer only the mechanical. What the sta- 
tioner does, c ice])t in the rare case of his being 
cnijiloycd directly by a party, it is by commission 
from the notary (the attorney) that he does it. 

By the designation in question, two distinct 
services will he rendered ; — ^1. In the case of a 
genuine and fair contract, a source of intelli- 
gence will be afibided, giving additional facility 
I to the operat/on of judicial authentication, and as 
it might be ordered (if it were worth while) to 
the end of any length of time. 2. Against unfair 
and spurious contracts, especially against con- 
tracts spurious in toto., it would anord additional 
security. If, in the instance of the scribe, name 
and reference be omitted, the penalty (whatever 
it be) will he incurred, anff at any rate suspicion 
of spuriouvsness or unfairness : if falsely stated, 
danger of punishment and miscarriage ; if truljz 
^Stated, here then will be a clue, by which, for 
purpose of interrogation and justiciability in 
other respects, forthcomingness will be secured. 
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One is, the additional security thus afforded 
for the fairness of the contract. 

But for this security, persons whose men- 
tal frame is weak, whether rendered so by 
age or bodily infirmity, would remain exposed 
in no inconsiderable degree to the danger of 
being brought to enter inKo contracfs to any 
degree disadvantageous, by physical force or 
intimidation. 

2. So, again, for the genuineness of the in- 
strument of contract — at any rate as against 
fabrication in ioto. But the chief use of it 
in this respect is confined to the case where 
the instrument is not in the handwriting of 
him who is bound by the obligation consti- 
tuted by it: the security afforded by that 
circumstance being of itself so very consider- 
able. 

The uses of authentication ab 'extra (viz. 
by attesting witnesses) being to support the 
contract, — while the witnesses are alive and 
producible, by direct testimony — when they 
are dead, or otherwise unproducible, by the 
circumstantial evidence of their handwriting: 
in these uses may be seen the objects by which 
the choice of witnesses ought to be guided. 

If it be required that witnesses more than 
one be employed in the character of attesting 
(7. e. percipieiit and signing) witnesses, — one 
of them at least ought to be that sort of per- 
son, who, as long as he lives, is likely to be 
forthcoming, and whose handwriting is likely 
to be extensively known. And, be he who he 
may, care should be taken on the face of the 
instrument to give a description of him, so 
formed, that, so long as he is in being, there 
may be no difficulty in finding him out — that, 
when deceased, his decease may be notorious, 
or easily ascertainable — and that, for both 
purposes, the individual may be easily and 
certainly distinguishable from every other. 

These circunistances either concur of them- 
selves, or might easily be made to concur, in 
the person of a notary: which, in England 
(where, except in the limited case of the no- 
tary-public, no persons but attorneys mt in 
the character of notaries,) is as much to say, 
in the person of an attorney.* 

For reasons already given, it were too much 
for the law to say, that, by non-attestation 
by a notary, a contract shall be invalidated; 
since, in some contracts more especially, cases 
may happen, in which the assistance of any 
person in the character of a notary may not 

* It is in the character and by the description 
of notaries, that attorneys should on these occa- 
sions be spoken of. It is not in the character 
of attorneys, assistants in litigation, that their 
assistance is on these ticcasions required; on the 
contrary, to save the parties from the misfortune 
of bein^ eventually obliged to have recourse to 
a man in the character of an attorney, is the 
very use and purpose of calling in his assistant ' 
in the character of a notary. 


be to be had in time, or not without prepon- 
derant inconvenience in the shape of delay, 
vexation, and expense.f 

But, what the legislator may very well do, 
is (at any rate in the case of all contracts 
that have any intricacy in their nature) to 
recommend that the assistance of a notary 
be called in; — directing, moreover, that the 
absence of such assistance be regarded as a 
ground of sus[)ieion by the judge. 

And what in this same view the legislatoi 
may do without difficulty, is, to ordain, and 
that under a penalty, that wherever a notary 
is employed in any way in the preparation of 
an instrument of contract, he shall write 
his name and description, according to a pre- 
appointed form, in some appointed part of 
it. 

By an arrangement thus simple, various and 
important advantages would be derived: — 

1. Here would be an attesting witness, 
always producible during his lifetime in the 
cliaracter of a deposing witness ; his decease 
always easily ascertainable ; his handwriting 
generally cognizable ; his identity easily and 
certainly determinable. 

2. Here would be a person of a responsible 
condition in life, answerable for any circum- 
stance of improbity apparent on the face of 
the contract itself, or otherwise known to, 
or discoverable by him. 

3. So likewise for any improbity in his own 
conduct in relation to the business. 

4. So likewise for any injury that might 
befal either parties or third persons, by reason 
of unskilfuliiess or ncgligende on his part. 

§ 3. Use of a notary for securing the 
propriety (f the contract. 

Be the contract what it may, four things 
are desirable in respect to it: — 

1. That no such contract be entered into 
by any individual by whom in the judgment 
of the legislator it is not fit that such con- 
tract should be entered into, and whom the 
law has accordingly declared incapable of en- 
tering into it. 

2. That it be not entered into by any per- 
son to whose interests it is to be presumed 
injurious; — fraud or undue coercion having 
been employed to engage him to enter into it^ 

3. That, — lest, to his disappointment, it 
should prove injurious to his interest, — be- 
fore he enters into it, he should be sufficiently 

f By way of an example of a sort of contract 
to which such professional intervention could 
not without great inconvenience be required, I 
will give the common bill of exchange, inland as 
well as foreign, in use among commercial hands. 
The delay and vexation of which an obligatory 
regulation to any such effect could not but 
productive (not to speak of expense,) constitutes 
an objection so obvious and so peremptory, that 
the barest hint of it may suffice. 
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apprized, not only of the rights which he will 
acquire by it, but of the several obligations, 
certain or contingent, to which he will, or 
eventually may, be subjected by it. 

4. That the contract Imj not of the number 
of those which are contrary to law, — i. e. in 
the opinion of the legislator productive of 
preponderant mischief to third persons, and, 
in contemplation of such mischief, the fulfil- 
ment of, and consequently the entrance into, 
a*contract to any such eifect, prohibited. 

Wheresoever the assistance of a notary is 
called in, it depends upon the legislator to 
render it subservient to all these desirable 
purposes. 

The operations by which it may be ren- 
dered so, may be comprised under three 
heads, viz 

1. Reception and attestation of declara- 
tions (uninterrogated declarations) made by 
the party or parties, aceoi ding to preappointed 
forms pi escribed and provided by the law, — 
viz. in such cases in whic^i such spontaneous 
declarations are of themselves, and without 
the assistance of interrogation, regarde^jl as 
sunieient. 

2. Interrogation of the party or parties, 
when deemed necessary for the more correct 
and complete extraction of the facts marked 
out for the subjects of declaration. 

3. Notification of the state and disposition 
of the law; — viz. of the law by which the 
several rights and obligatior.s, resulting or 
liable to result from the contract in question, 
have been detere^jied. 

1, & 2. As between requisition and receipt 
of uninterrogated declarations on the one hand, 
and interroi/ation on the other, — which shall 
be the species of secuiity employed, will de- 
pend upon the nature of the contract, and other 
circumstances in the case. Either, or both, 
may be prescribed absolutely ; or, declaration, 
as to certain points being required of course, 
power, discretionary power, of interrogation, 
may be given to the notary, without imposing 
on him the obligation of exercising it. 

Interrogation requiring on the part of the 
proposed interrogator (here, the notary) the 
union of intelligence and skill with probity, 
to render it productive of its intended effect, 
and being never wholly unattended with vexa- 
tion, — whatsoever can be done without it (i.c. 
by means of declarations alone) ought there- 
fore to be done : and accordingly, whatsoever 
security can be afforded by declarations alone, 
ought to be carried to the utmost length that 
can be given to it. But, as in all other cases, 
so in this, — wheresoever mala fides, self- 
conscious improbity, has place, the utmost 
security that can be afforded by naked decla- 
rations, exempt from the scrutiny of interro- 
gation, will frequently prove insufficient. 

Where, for instance, either fraud or undue 
coercion have been employed by any party, 


to engage any other to enter into the pro- 
posed contract ; — so various are the facts 
which, for detection of the projected iniquity, 
will require to be brought to light — so inca- 
pable of being comprehended by any of those 
general expressions, to the use of which pre- 
appointed forms are necessarily confined, that 
the necessity of providing powers of interro- 
gation for supplying the deficiency seems to 
be out x)f doubt. 

But fraud and undue coercion are extraor- 
dinary incid Ats — not having place, perhaps 
in one out of many hundred instances. Here, 
then, we see an instance in which, for the 
prevention of the possible mischief, power 
for applying the remedy (viz. interrogation) 
is suflicient, without the obligation of apply- 
ing it.^ 

3. For tFe notification of the state of the 
law, provision has already been proposed to 
be made by the proposed requisition of jf>ro- 
mulifation paper. 

But it is one thing to possess a faculty or 
possible means of doing a thing, and another 
to have actuak’y exercised it. The state of 
the law relative to the species of contract in 
question being (either at large, or in the way 
of abridgment and reference) , presented by 
the promulgation paper, — i. c. by the species 
of contract paper appl)ing to the species of 
contract in question, — there it is for each 
party to read, if he be at the same time able 
and willing to go through the task : but an 
illiterate man will not be able, and an idle 
or careless man may not be willing, so much 
as to engage in it. 

Shall the notary himself be bound to read 
over to his client the contents of the mar- 
gin of the contract paper? or shall it be suf- 
ficient for him to receive from the client, 
among the list of declarations (properly sanc- 
tioned declarations,) a declaration of having 
read it, or heard it read over by an individual 
(naming him,) as the case may be? 

The option proper to be made between the 
two courses will depend partly upon the im- 
portance of the contract, partly upon the 
quantity of matter to be read. The time of 
the notary must not be occupied in reading 


* Take for instance the case of marriage. Prior 
marriage undissolved, — relationship too near, — 
age absolutely immature, — age immature for 
want of consent of guardians; — of all these four 
causes of incapacity to the contract, the non- 
existence may perhaps be sufficiently established 
by appositely worded and sufficiently sanctioned 

declarations. But in the case of three others viz. 

undue coercion, fraud, and insanity — the insuffi- 
ciency of declarations is obvious. Of any of these 
causes of incapacitation, should any suspicion in 
this or that individual instance arise, it is only 
by particular interrogatories adapted to the cir- 
ju.mstances of the individual case, that such 
stspicion will be capable of being confirmed or 
done away. 
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that, or anything else, without bis receiving, pretends to afford, produces the deception 
at the expense of the client, an adequate re- which is intended. 

rnuneration for it. If the reading or hearing the proposed in- 

fn English practice, it is pretty much in strument of contract be deR^rrcd till the time 
course for the client, in the presence of the appointed for authentication, time sufficient 
notary, to read over, or hoar read over, the forretlection will, in many instances, not have 
instrument of contract, before he signs it. been allowed : and, in case of any change of 
To what end receive this information ot llie intention pioduccd by the informjitioii thus 
contents of it ? That he may he assured that conveyed, time, which must he paid for, will 
no other obligation will on tlie occasion in have been nnnecessaiily consumed, 
question be imposed upon him, than what he An operation which ought therefore to he 
is willing to tahe upon himself. con.-'iderod as pait ot the duty of the notary, 

But, under English jurisjirndence, as in- is, the putting into the liands of the client a 
stiuments of contract aie pcimcd on the one blank in-'ti iiment of promulgation paper, ac- 
hand, and as tlie rule of action in relation to < oi ding to the nature of the proposed contract: 
them stands, or rather wax ers, on the otlier, and the acce[)tance of such blank instrument 

the oldigations which, by reading the in- will ^erxe as a pioot of the act of engaging 

strument of contract, tlie party is apprized tlie assistance of the notary, and will fix the 
of, are never any more than a [laft (it is im- point of time from which the sei vice is to be 
possible to say wliat part, frequently the computed. 

least consideiahle part) of the obligations Then will be the time and the occasion 
which, on his joining in the contract, arc ^for the noiaiy to point out to his clicnit the 
imposed iqion him. dvcUirationn whicli it is iiieumbent on him to 

The proposed contents of the proposed make, and the if any, to which 

jirinted margin of the proposed promulgation it is or may be, incumbent on him to make 
contract paper, will therefore consist of that answer. 

sort of matter which tlieie will lie no less Here, then, will be no =;nrpiise, no hurry, 
reason for the. party’s reading or having rciul, no doarly-paid time unnoeessaiily consumed- 
than for the ^reading oi hearing the contents For ilhistiation, the following may be men- 
of tlie manuscript in the body of it. tinned as ‘'O many instances of coiitiacts 

Of the contents of an instrument of con- which, w'hile by their importance they will 
tract, as prepared by an English lawyer, by compensate for the time and labour necessary 
far tlie greater part is regularly composed ot to produce the most effect nal notification, so 
a (piantity of exciemeiitilious matter, having by the nature of them they wall, previously 
fo! its object and (‘ffcct, partly the exaction to final agreement, admit, ^'vithout inconve- 
of a correspondently supeitluous quantity of nience, ot an interval of reflection sufficient 
the matter of reniuneratiou in the shape of to the purpose : — 

fees — partly the production of uncertainty, 1. Instruments expressive of the rights 
wdth the litigation which is the expected fruit and obligations established by the marriage- 
of it — partly the impressing the non-lawyer contract. 

with the persuasion of his inability to give 2’. Instruments expressive of the contract 
expression, in a case of this sort, to his own constitutive of the correspondent relations of 
will, without calling in the assistance and master and apprentice. 

submitting himself to the guidance of an ad- 3. Instruments serving for the appointment 
viser, whose interest is thus opposite to his of an individual to act as gvarduni to a given 
own. If this surplusage — this iioxiouy mat- minor, who is thereby constituted his or her 
ter — were left out, a vacancy wmiild he left, ivard. 

such as might in general fall little, if at all, 4. Instruments expressive of the contract 
short of being sutticieiit to contain as large a constitutive of the relation of master and 
portion of the text of the law (supposing the servant — hired servant. 

law to have a text) as would be sufilcieiit to N.B. Iiistiumeiits with marginal laws of 
furnish the parties with the information re- diflferent tenor will here be requisite, accord- 
quisite for their guidance. ing to the dilFerent lines of sciviee: donies- 

Not unfrequeiitly, among the rights and tic service, under its various modifications ; 
obligations which the parties suppose them- service in husbandry, in navigation, mining, 
selves to have established by their contract, &c. &c. 

are many, and those to any amount in respect 5. Instruments expressive of the contract 
of importance, which, by the disposition of constitutive of the relation between landlord 
the law in that behalf (law distilled by writers and tenant. 

from decisions pronounced by judges,) have Here also instruments wfith marginal law's 
been changed or omitted. So far as tliis plan of different tenor w ill be required, correspon- 
of treachery has been carried into effect, the ding to the different modifications of which 
text of the contract, instead of affording t^'*^ the subject-matter and the quantity of ill- 
information, the true information, which it terest in it are susceptible ; according as it 
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consists of land without buildings, buildings « ^ rr . • » 

without land, buildings used for habitation, § Honorary notaries proposed. 

buildings used not for habitation, but for Some persons there will always be, who, 
other purposes ; the whole of a dwelling- to purposes such as the above, having occa- 
house, or only an apartment in the house, sion for the assistance of a notary, will be 
and so forth. unable to pay the price for it. Some per- 

The object to be aimed at in the distribu- sons:-*- and, in England for example, in this 
tion is this, — viz. that no person bhall, either predicament stand the labouring classes in 


in the shape of expense or in the shape of 
labour of mind, be charged with any portion 
of the matter of law, other than what, for 
the guidance either of his conduct or his ex- 
pectations, he is concerned in point of inte- 
rest to be acquainted with : for example, that, 
though both come under the general denomi- 
nation of tenants, the occupiers of a weekly 
lodging in a house situated in a town, shall 
not be obliged either to buy, read, or hear 
read, a string of leguLitions wliicli ap[)ly to 
the occupier of an agiicultural est iblishment. 

The cases themselves are not to such a 
degree distinct as to render it possible m 
every case to exonerate each individual Rjjni 
every particle of legi-'ktive matter that does 
not apply to his ^-ase. The only use of the 
principle, nor is it an inconsiderable nne, is, 
that the separation, so fir as the nature of 
the law and the circumstances of (he indivi- 
dual case admit of it, shall be made.* 

* The ])rincipleof distribution here proposed, 
in which regulation and notilication are virtually 
included, is but an apjdication of the more com- 
prehensive principle, — viz^ that all judicature 
should have previous regulation for its basis, 
and that regulation ellectually notified: in other 
words, that rmulation and notification should 
everywhere precede judicature: that no man 
should, on the score of punishment, or on any 
other score, be made to sulfer for not having 
conformed to a regulation or rule of law, real or 
imaginary, of the existence of which, supposing 
it to exist, no means of informing himself had 
ever been presented to his notice. 

If the keeping of the rule of action (so far as 
it exists in what is called a written state, that is, 
so far as it has any real existence) in one im- 
mense and unorgaiiic mass, undistributed, and 
conseipiently unnotified, is a contravention of the 
above principle, — a beyond comparison more Ha- 
grant and mischievous contravention, is tlie jirac- 
tice of disposing of men’s late by the exercise of 
iudicial power, grounding itself on no other basis 
than that of a rule of action purely imaginary, 
composed of the fictitious matter of that fictitious 
entity styled by lawyers itten law : through- 
out the whole course of which (tliere being in 
truth no real law on the subject — the legislator, 
the only real and acknowledged legislator, having 
never applied his mind to the subject^ nor ex- 
pressed any will in relation to it,) — the judge, to 
reconcile men to the acts of jiower he is exer- 
cising at their expense, feigns on each occasion a 
general propo.sition of law, to such an eftect, as, 
if it had been really delivered by the legislator 
in and for the expression of his will, would, in 
his view of the matter, have formed a sufficient 
warrant for the act of power so exercised. 

Before that general and habitual course of' 
VOL. VI. 


general; in a word, the great majority of the 
people. 

To almost any person in such parts of the 
country as have no considerable town in their 

submission, which is necessary to the establish- 
ment of legislative authority, had taken root, 
this arbitrary mode of judicature, preposterous 
and ojipressive as it is, was unavoidable. But 
no sooner is the habit of uninterrupted legisla- 
tion established, as well as the power recognised, 
and regi^jarly submitted to, than the existence 
of a mass of fictitious law, under the name of 
unwritten law, becomes an absolute nuisance, a 
reproach to tlie legislator by whom so vast a por- 
tion of his authority is suftered to be exercised 
in a niaimer in ^Vlllcll it is impossible that it 
should be exercised well, and to the nation by 
winch so affiictivc a remnant of primeval bar- 
baiisni is submitted to without remonstrance. 

In relation to any jiart of the field of law thus 
nsuipcd (ustfrped by the judicial power upon the 
legislative,) projiosc that the legislator — tnclegi- 
tiinate and acknowledged legislator, should form 
a will of his own, should give expression to that 
will, and now for the Hist time render it possible 
for his will in that behalf to be known and acted 
upon: — propose this to a lawyer, he will laugh 
you to scorn, assuring you in the same breath, 
that what yon propose is both needless and im- 
])racticable i needless, because the common law 
is already known to everybody- -inipracticable, 
because it is incapable of being written down by 
anybody; for that, if ten tliousand lawyers, with- 
out communication with each other, were at the 
same time set down to give an account of the 
common or unwritten law, no two of them would 
give the same. 

To what end inculcate thus anxiously the no- 
tion of its being inipracticable? Because, con- 
vinced of its being practicable, their fear is to 
see it carried into ])ractice. 

For the truth is, it is as far from being imprac- 
ticable as from being needless. Take the code 
belonging to any one of the various sets of per- 
sons : .set tb,e thousand lawyers each to give his 
view of tlic law as it stands at present: converted 
into the form of real law, sanctioned (as all real 
law is) by the legitimate legislator, the worst 
framcti and least warranted account that could be 
given of it, would, in comparison with the present 
mass of conjectural law on the same subject, be 
a blessing! A standard of conformity and obe- 
dience, a really existing standard, would then be 
visible and accessible: and whatever imperfec- 
tions, whether in point of substance or in point 
of expression, were discernible in it, would pre- 
sent (hciiisclves to tlie eye, and from the amend- 
ing liand be ready to receive a remedy. 

Yes : converted by the touch of the sceptre into 
really existing and authoritative laws, the worst 
penned abridgment that ever was compiled would 
be a blessing, in comparison of the unauthorita- 
itive chaos out of which it is compiled. 

LI 
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near vicinity, it may on various occasions 
happen to have need to enter into a contract, 
especially to make a disposition of his pro- 
perty by his last will, and for this purpose to 
iiave recourse to the assistance of a notary, 
at a time when no such assistance is within 
reach. 

But a neighbourhood, many a neighbour- 
hood, which does not afford a professional 
notary (t. e. in England, an attorney,) or does 
not afford a notary who at the moment of 
exigence is within reach, may afford a person 
or persons whose education and habits of life 
would enable him (at least in respect of such 
contracts as are not embarrassed with any 
considerable degree of complication) to dis- 
charge the functions of a notary, if furnished 
with proper instructions by the legislator, in 
a manner no less effectual than if engaged by 
profession in that line of service. 

Britain is fortunate enough to possess more 
descriptions of men than one, of whom, on 
an occasion of either of tlu above descrip- 
tions, service of this nature, if placed on a 
suitable footing, might, on the ground of ex- 
perience, be expected : justices o‘i the peace, 
for example, and ministers of religion ;* to 
whom to some puipo^^c might peihaps be 
added schoolmasj^jrs. 

To accept of a pecuniary recompense would 
in the two first instances be to enter upon 
a profession which would not be generally 
regarded as being with propriety capable of 
being added to their own : and, wheie it is 
by the indigence of the client that the need 
of recourse to the assistance of the patron is 
produced, the acceptance of such lecompense 
would be repugnant to the end in view. In 
the adjunct honorary, the exclusion of such 
recompense would be implied. 

In the case of the indigent client, the fee, 
whatsoever it might be, that might be deemed 
suitable to the service, if rendered by the pro- 
fessional notary, would, by the honorary no- 
tary, not be received. 

In the case of the client driven to request 
the assistance of the honorary notary, by t8e 
inability of obtaining within the .necessary 
time the assistance of the professional notary, 
— the considerations of delicacy which would 
prevent the honorary notary from receiving 
the fee to his own use, would not prevent 
him from receiving it to the use of some 
charity, such as the poor of the paridi, or to 
the use of some professional notary of his 
own choice. 

Of a general and habitual readiness to ren- 
der such service upon such terms, there seems 
not in either instance any room for doubt. 

In' the case of judicature, by far the great- 
est part of the business of this nature that 
the country affords is done by unfee’d judges. 

• In Scotland, a parochial clergyman may”aiS 
as a notary in executing a will—Et/. 


Applied to this branch of legal service, there 
seems no reason to apprehend that the same 
principle should be less elhcacious than it is 
seen to be in its application to the other. 

The abode of the patron will of course be 
the spot to which, as in the case of the judi- 
cial business above alluded to, whoever has 
need of the service will repair for the purpose 
of icquesting it. Under these circumstances, 
the service rendered, the obligation conferred, 
will be considerable ; the labour of rendering 
it will not be gre.it. 

As to the readiness and frequency with 
which service of this nature will be rendered, 
several circumstances may be mentioned, on 
the joint influence of which it will depend. 

1. Upon the simplicity and clearness of 
the instructions given by the legislator, ns 
proposed, on the margin of the proposed 
authoritative contract papei. 

2. Upon the comparative lightness of the 
burthen attached in the shape of responsi- 
biL'.y to assistance thus bestowed. In the 
case of the man of ch.lrity, whose service is 
bestowed without anything that is generally 
understood under the name of recompense, 
the respon^ilnlity cannot be in every point as 
strict as in the case of him who serves for 
recompense. The principle, alike recom- 
mended by justict' and policy, has nothing 
new in it. It has received its application in 
the instance of the otlice of justice of the 
peace. As to schoolmastera., those of the 
lower order have every now and then been 
l.nown to be employed, among the lower 
classes of clients, in the diameter ot notaries, 
principally for the purpose of making wills. 

With saica^tic exultation, professional law- 
yeis have been heard to speak ot men of this 
desciiption as belonging to the number of 
their fiiends — more useful to them by the 
lawsuits thrown by these usurpers into the 
hands of the regular practitioners, than hurt- 
ful by the notarial business taken out of the 
same learned hands. 

The exultation may perhaps have not been 
ill-grounded : but it may be accused as carry- 
ing ingratitude in its company, if due remem- 
brance be not had of the governing members 
of the partnership, from whose providence 
the rule of action has received that well ela- 
borated foim by which it has been rendered 
incapable of being learnt by those whose pro- 
vince it is to teach others. 

CHAPTER V. 

OF WILLS, AS DISTINGUISHED FIIOM OTHER 
CONTRACTS. 

§ 1. Utility of wills, deathbed wills included. 
The demand, in point of use and reason, for 
the power of giving validity to a last will, 
'"dijifers in several points from the power of 
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giving validity to a contract of any other de- 
scription, whether obligatory promise or con- 
veyance: and, from the dilference as to these 
points, follows a corresponding ditference in 
respect of the formalities proper to be rc- 
qiiiied, and tbe'means proper to be cmplo}cd 
in the view of enforcing observance. 

1. A disposition of a man’s property, des- 
tined to take elTeet not till after death, and 
in the meantime, as it ought in general to be, 
revocable, and subject to indefinite alteration, 
is a species of conveyance, which, to answer 
its purpose, must be susceptible of, and, if 
there be power, will frequently in fact be 
subjected to, indefinitely Irequent changes. 

It is liable to change, as it were, at both 
ends. On the one hand, by death, by increase 
or decrease of need, by increase of age, by 
change in condition of hte, the claims ot lliose 
whom a testator would naturally choose for 
the objects of his bounty, are liable to con- 
tinual eliange. On the other hand, the sidi- 
ject-matfer, the property to be di^posed»of, | 
is, in shape or quality us well as quantity, 
alike exposed to eliangc. 

2. A last will requires to bo rnade» in cir- 
cumstances in which neither tlie necessity nor 
the expediency of entering into a eontiMct of 
any other kind, to any coiisideiable amount 
in point of pecuniary imporf:inee, will in ge- 
neral be apt to have place: viz. on a death- 
bed, at a time when professional assi‘>tan(‘e 
may not be within reach ; or in some place in 
which, or on some oeeasioh on wliieli, neither 
professional assi'-taneenor pioimilgation paper 
(supposing aii'tisueli implement to be requiied 
to be crnplojed) wouhl be obtainable. 

By the laws of some eoimtiies,^ a will 
made on a deathbed is disallowed. 

By such a disallowance, s[)uiioiis and un- 
fair wills may perhaps be in a degree more or 
less prevented; but the value of the power in 
question is to every purpose in a very consi- 
derable degree diminished. 

Without the power of making dispositions 
of property to take effect after death, the 
provision made by the legislator for the com- 
fort of the heads of families, and for the wel- 
fare of the members, would be in an eminent 
degree deficient. 

1. This power is of use to a man in the 
oliaracter of an article of property. In this 
way, value is created, as it ^vere, out of no- 
thing; the value of the property of the coun- 
try increased in a vast proportion, not to say 
doubled. 

2. In the hands of the aged, it serves as a 
compensation for the various disgusts which 

* At any rate, by the law of Scotlajid. [By 
the law of Scotland, a will, technically speaking, 
may be made on deathbed. An alienation of the 
heritable or real property^ however (which can- 
not be disposed of by will,) is reducible at the 
instance of the heir-at-law, if made on deathbedi i 
See above, p. 66.— iid.] ^ 


that time of life is so liable to inspire ; and 
as a security against that neglect and con- 
tenqit to which, on that account, as well as 
on account of the weaknesses incident to it, 
they would otherwise stand exposed. 

d. In the hands of a person rendered help- 
IcbS by disease. And dependent for his life on 
the services of others, this power is a securitj'^ 
for life — an instrument of self-preservation. 

4. It is useful ill the character of an instrii- 
niei* t of government, having for its object the 
welfare of individuals other than the proprie- 
tor himself. At an early age, it is necessary 
to tlie very being of man that he should be 
subject to the government — and for a long 
while after, conducive to his well-being that 
he be subject to the induence of his superiors 
in age. If the power of bequest were with- 
h()lden,*thc force of this instrument would 
1)0 in a great degree weakened. 

5. As between equals in age, without need 
of government or docility on either side, the 
pro^'peet of posthumous bounty forms a bond 
ot reeipiocal attaebmeiit, and a security for 
reciprocal good liebaviour, kindness, and self- 
denial, in t?le minor but oontimially-repeated 
concerns of lile. It enables one man to ob- 
tain the convenient or necessary services of 
another, for whom, out of income, and iu 
kis life-time, he could not sjiare a sidlicient 
reward. 

C. In the ease of those who have no near 
relations, endeaied to them by the ties of na- 
ture or long habit and in the ease of those 

whose natural relations have, in their eyes, 
rendered theniselvcs unworthy of their fa- 
vour, — it eontiibutes to substitute frugality 
to that dissipation, which would be the ria- 
’tuial course of him who should behold what- 
ever were left unexpended by himself entailed 
on a successor or set of successors who were 
either odious or at best inditferent in his 
eyes ; and thus (in so far as it checks dissi- 
pation from tliat source) it piomotes that 
slow but constant and general accumulation 
of the matter of wealth, in the shape of ca- 
pital, upon which the welfare and comfort of 
tlie individual, and the increase of the gene- 
ral mass or comfort by the multiplication of 
the species, depends. 

If a deathbed will — a will made during a 
last illness — be utterly disallowed, a man is 
divested of the power of rewarding services 
on wliicU his life depends, or of punishing 
neglects (whether wilful or for want of at- 
tention) by which death, preceded by suffer- 
ing to an indefinite amount, may be produced. 
On a person rendered helpless, and perhaps 
speechless, by a dangerous disease — in a case 
in which an apparently trivial service, ne- 
glected or even ill performed, may be fatal, 
— homicide, murder (viz. so committed,) is 
scarcely an object of legal punishment. If, 

\ therefore, there be a single moment of sanity 
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during which this power is withheld, and 
known to be so, a man’s life will lie alto- 
gether at the mercy of the attendants of a 
sick-bed, — that is, of dispositions of all 
shades, from the best to the worst, too many 
of whom may not be proof against the temp- 
tation thus thrown into their handsc Ex- 
posed to injury from enemies, a man would 
feel himself divested of the power of pur- 
chasing assistance from neutrals, or animating 
in the same way the exertions of the vVell- 
disposed. In conversation with the devoted 
victim, so long as no third persons capable 
of serving as witnesses were at hand, the 
fatal purpose might even be avowed : and 
the cup of inhumanity might thus have insult 
to embitter it. 

These things being considered, the pro- 
priety of allowing or disallowing fjeathbed 
wills, will, in each country, depend in no in- 
considcra})le degree on the state of morality 
among the people. But, even in the most 
virtuous state of society, the legislator should 
never repose on popular virtue any coididence 
which can be withholdcn without preponde- 
rant inconvenience; he should nd.er hold out, 
to all, a temptation, under the force of which 
it may happen to the virtue of any one to 
sink. Be the r^uantity of virtue among the 
people ever so great, necessity alone should 
engage him to do anything that can tend to 
lessen it. 

§ 2. By requisition offonnalities^ if peremp- 
tory j more mischief is produced than pre- 
vented. 

In speaking of contracts in general ; for- 
malities, calculated to throw ditlicuUy in the 
way of spurious and unfair ones, being pro^^ 
posed to be by authority instituted, and the 
observance of them recommended, — pointed 
suspicion, not nullification, was spoken of as 
being in general the proper and sufficient in- 
strument for securing observance ; nuUifica- 
tioHy disallowance, not being reconcilable to 
general utility on the part of the legislator, 
nor to good faith on that of the judge, on^ny 
other condition than that of a full assurance 
of its being in a man’s power to Comply with 
the formalities, as well as of his being actually 
apprized of the existence of the obligation by 
which he is called upon for compliance. 

Of contracts of all sorts, taken in the ag- 
gregate, so vast and diversified is the^eld, that, 
without some determinate species brought 
forward for illustration, and as an example by 
means of which a determinate shape might 
be given to the ideas belonging to such ge- 
neral propositions as should be advanced con- 
cerning it, and the truth of those the more 
readily brought to the test, our conceptions 
on the subject might be apt to be bewildered. 
On this consideration it was, that the species 
of contract called a last will was fixed upon,«5 


to officiate, as it were, on this occasion, in 
the character of a representative of the rest. 

On the occasion of this, as of other con- 
tracts, the legislator, if he be at once ho- 
nest and enlightened, neither corrupted nor 
misled, will naturally direct* his endeavours 
to tw'o main objects : to facilitate the forma- 
tion, and secure the effect, of genuine and 
fair ones; to prevent the formatipn, and at 
any rate the success, of such as are unfair or 
spurious. 

If pain of nullity be imposed, and that ar- 
bitrarily and inexorably, without regard to 
the necessary conditions, viz. power of ob- 
servance, and knowledge of the necessity for 
observance, as above specified, — the first of 
the above objects, viz. the giving existence 
and effect to ftiir onc'^, is, so far as the appli- 
cation of the proposed remedy extends, sa- 
crificed, certainly as well as completely. But, 
by the certain sacrifice thus made of the one 
object, no, more than a chance of compassing 
th- other is purchased ; for, where the for- 
malities, whatever they may be, are to all 
appearance, or even in reality, observed, still 
it may and doe^ happen to the pretended in- 
strument exhiliited m the character of a last 
will, to be discoveied to be either unfair or 
spurious. 

Force and fraud, the causes of unfair wilk 
(viz. of such as are so (o the prejudice of the 
testator and his natural successors) — force 
and fiaud are no less ca[)able of being em- 
ployed in the prevention of fair wills. 

A set of persons — engaged in a mal-prac- 
tice of this soit by sinister interest, whether 
as standing next in succession, or as being or 
suppoMiig themselves to be favoured by a will 
already made — beset a man’s deathbed, re- 
fuse their assistance to the making of a will, 
shutting the door at the same time against 
assistance from every other ejuarter. Here we 
see a fair and genuine will (i. e. one which, 
had it been suffered to have been made, would 
have been so) prevented by force. 

fc^uppose three attesting witnesses neces- 
sary: two on the spot, ready and willing to 
officiate in that character, biit all others kept 
off, as above, avowedly, and even by force. 
Under the inexorable system of nullity, the 
wickedness would be triumphant : no relief 
could be obtainable. 

In league with the persons interested (as 
above) against the allowance of a fresh will, 
a notary falsely declares to the testator that 
such and such formalities are not necessary, 
or that, being necessary, they have been ob- 
served, when in fact his care has been that 
they shall not have been observed. Wicked- 
ness again triumphant: no relief. 

Of the two objects, — the one pursued at the 
expense of the other — the one openly sacri- 
ficed to the other, — suppose the importance 
Squal: how would the profit or loss resulting 
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from the expedient be to be taken account 
of? It is only upon one supposition that there 
would be a net profit, — viz. if the number of 
unfair or spurious wills thus prevented from 
taking effect or coming into existence, was 
greater than the number of fair and genuine 
wills prevented from taking etfect or coming 
into existence. Not (be it observed) the 
total number of unfair or spurigiis ones pre- 
vented from taking effect or coming into ex- 
istence by any means, but only the number 
prevented from taking effect or coming into 
existence by this means. 

Suppose, then, a country, in wliich two 
species of property are to this purpose dis- 
tinguished; one, to the disposal of whicli by 
last will, certain foimalities have been made 
necessary; the other, to the disposal of which 
in that same way, no such formalities aie 
made necessary. 

To any person unnppiized of the state of 
the Englisli law in this respect, the suppcjjsi- 
tion will be apt to appepr an extravagant one. 
A little further on, it will be seen to be rea- 
lized.* * ^ 

If, in this state of things, an account were 
taken of the wdls of both sorts, eall them 
formal and infornal, contested within a given 
period, say ten yi-ais — distiiiguisliing, in each 
case, such as were allowed tiom such as were 
disallowed, — bv such au account, conclusions 
in no small dcgiee iiistiuctivo might be af- 
forded, f. 

Suppose that the number formal wills, 

• Reference iV'made in this and in subsc(jiient 
pnges, to the state of tlie law of England with 
regard to wills at the tune wlicn the work was 
}mblished. The distinction between real and 
personal property, with regard to testamentary 
attestation, has been, since that time, abolished 
by 7 Wil. IV. cSl 1 Viet. c. 211 (Ikl July 1 « 37 . j 
By that act, all wills must be in writing, and 
“ signed at the foot or end thereof by the testa- 
tor, or by some other person in his presence, and 
by his direction ; and such signature shall be 
made or acknowledged by the testator, in the 
presence of two or more witnesses present at the 
same time, and such witnesses shall attest and 
shall subscribe the will in the presence of the 
testator, but no form of attestation shall be ne- 
cessary.” The act does not extend to the wills 
of soldiers, nor to those of sailors and marines 
in the navy, which are regulated by 11 Geo. IV. 
& 1 Wil. IV. c. 20 — Ed. 

Two items, it is true, would still remain out 
of the reach of observation ; viz. 1. The number 
of unfair or spurious wills prevented by the 
formalities from coming into execution ; 2. The 
number of fair and genuine wills prevented by 
the same means from taking eflrect; for, by means 
of the formalities, fair and genuine wills actually 
made, may, in any number, have been prevented 
from making their appearance : since, when a 
will is seen and understood to be unprovided 
with the formalities, the observance of which has 
been rendered necessary to its validity, it is given 
up of course, and never can make its appearance? 
in the character of a subject of contestation. 


to which spuriousness or unfiirness is in this 
authentic and deliberate way imputed, and 
which, on one or other gioimd, are aci'ord- 
ingly contested, is found to be just as great 
as the number of informal wills contested on 
the siync grounds : this will surely amount 
to a satisf.ictory proof, that, by the forma- 
lities, no elfect at all, in lespect of the pre- 
vention of spurious and unfair wills, has been 
provluced; and that, cons>oquently, the sacri- 
fice made of so many fair and genuine wills 
as, having been made, have been prevented 
from making their appearance, has been a 
sacrifice purely gratuitous: none of that good 
which the requisition of the formalities had 
for its ohjert or professed object, — nothing, 
in a word, but so much pure evil (as above) — 
having been produced. J 

Whatever be the number of spurious or 
unfair wills defeated, — pi evented, eitlier from 
t.iking elfect, or from coming into existence 
— in the case ot^the species of property sub- 
ject to formalities, — the mass of good thus 
produced under the system of formalities sanc- 
tioned by ir*llifieation, is not all of it to be 
placed to the account of that system ; since a 
part of that same g<Jod, if not the whole, might 
equally have been jirodueedj^by the same for- 
malities, if bai ely recommenViTid : suspicion of 
unfairness or spuiioiisnes'^, not nullification, 
lieing indicaled as the consequence of non- 
observance. 

Under Eiiglibh law, an account of the sort 

X Nor is diis the whole of the evil : for, in the 
account of fair and genuine wills prevented from 
taking elfect, miiNt be included the number pre- 
vented from coming into existence. In other 
AVorils, to the number of wills of this description 
prevented from taking efiect by want of know- 
ledge of the necessity of the formalities, must 
be added the number prevented from coming 
into existence by want of power to comply with 
those formalities. The number of those which, 
not having been prevented from coming into ex- 
istence, have been prevented from taking effect, 
are those that have been thus frustrated for want 
of iynowledye : the number of those that have 
been prevented by the same formalities from 
coming into existence, has been the number of 
those that have been thus frustrated for want of 
‘power to comply with the formalities. A man 
who, knowing that writing is necessary to a will, 
is neither in a condition to write one himscH) nor 
can, at the exigence, obtain the assistance of any 
other person who is able to write, will not at- 
tempt to I’Aake a will. A man who, knowing 
that three witnessess are necessary to attestation, 
cannot obtain the assistance of tliree persons in 
that character, and three competent ones, will 
not attempt to make a will. In the house in 
which I am writing this, some years ago, an only 
daughter, an heiress, being minded to add by 
her will to a scanty provision that had been made 
for her mother by the marriage settlement, a 
lawyer was sent, and a will drawn accordingly. 
Just as the pen was put for signature into the 
^land of the testatrix, she expired; and-, with her, 
the intended provision. 
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hereinabove indicated, might, without diffi- in the opinion of a competent judge, practi- 
culty, if the force of authority were applied rally exceeded the number of spurious or un- 
to the subject, be obtained — if not fora past fair ones prevented. But, even in this way of 
period, at any rate for a period to come. But stating the case, we have not availed ourselves 
even for a past period, say ten or twenty of all the arguments within our reach, 
years, there need be little donht. The oflicial Might it not with considerable show of 
books, notwithstanding the defectiveness and reason be contended, that (value at stake, 
inappositeness of the plan on which oflicial andallothercircuinstances, asnearlyaspos- 
books are kept, would afford considerable in- sibfe the saine) securing of fair wills from 
formation; inquiry among individual pra-^ti- frustration is a more irnpoitant object than 
sers would complete it : wmrk for a committee preventing unfair or spurious ones from taking 
of either bouse of parliament. effect? — tluit, of two mischievoiw results, 

In a cause of great celebi ity, the number of frustration of an intended lair will is more 
formal wills contested, and even disallowed, mischievous than effectuation of an unfair or 
was, by one of the most enlightened of English spurious one ? 

judges, asserted to he greater than tlie nuin- 1. Take first the case of a father of a ia- 
berof informal ones in the same ease. “ The mily 

legislature,” says I^ord Mansfield (speaking The legislator being iinaequainted with th(‘ 
of the clauses relative to wills, in tliC statute exigencies of individual families, the disposi- 
called the Statute of Frauds and Perjuries,) tion he makes of the jiroperty after death is 
“ the legislature meant only to guard against but a landom guess, a makeshift : against its 
fraud by a solemn attestation : which they being tlie^’host adapti'd that can be imuh', 
thought would soon be universally known, tlu^ e ai e many ehanees to one. Unreiisonable 
and might very easily be complied with. In wills may, it is tine, be made, and every now 
theory, this attestation might se|:;m a strong and then are made. But 'the ease of an 
guard: it maybe some guard in practice; uiir<'aso)*ial)Io will is an (*xti aordmary ease, 
but I am persuaded many more fair wills have similar to that of jnodigality . and, as it siip- 
heen overturned ^^or want of the form, than poses rellectioii, the absence of which rathei 
fraudulent hav^ been prevented by intro- than the presence i^ indicated by prodigality, 
ducing it. I have bad a good deal of e\pe- probably still more rare, 
rience at the Court of Delegates, and hardly On the part of parent, as well as child, m- 
reeollect a case of a forged or fraudulent will, ofjictosihi, a", tlie P.oinanists call it, is indeed 
where it has not been solemnly attested. 1 alwavs liabh' to Iniyc place. But on the part 
have heard eminent civilians who arc dead, of the iiareiit it seems least so. In descent, 
and some now living, make the same obscr- love luis been observed to be stronger than in 
vation.”* accent. In the snpeiior, syi^ipathy Inis the 

Hitherto we have supposed that the two pleasure of power to strengthen it : in the 
evils — frustration of a genuine will, and sue- inferior, it has the painful sense of restraint 
cessful imposition of a spurious one — are of to \veakeii it. 

equal magnitude; and even upon this suppo- Prodigality is more naturally the weakness 
sition it has appeared, that to incur the first of you! h than of mature age. Against prodi- 
of the two evils for a chance of preventing gality on the jiart of a child, the disposition 
the second (by peremptory requisition of for- maile of the property of the parent, after his 
malities,) is a bad calculation ; the number of death, by the law, provides no remedy : by 
fair wills disallowed in consequence, having, the forecast and sympathy of the parent, a 
^ — remedy will naturally be provided. 

* Lord Camden, whose ruling passion was the shape of^at is called real 

enmity to Lord M inslield, and who with unpre- ]>roperty —in that particular sort of shape for the 
cedented acrimony disputed everydiing that in designation of which the lawyers who have in- 
the above-quoted argument presented itself as vented it have neveryet employed orinvented any 
disputable,— even Lord Camden does not dispute distinctive name. But what becomes of so many 
the matter of fact exhibited by that instructive other delirious paralytics in much greater abun- 
experience. “ The design of the statute,” he dance, whose property is in any other shape than 
says, ‘‘ was to prevent wills that ought not to be this indescribable one ; whose property is in the 
made, and it always operates silently by intes- shape of moveables, or of that sort of property 
tacy. I have no doubt,” continues he, for which, being as immoveable as it is possible for 
this assertion,” says he, “ cannot be proved,) but projiertv to be, is spoken of and treated by law- 
that a thousand estates have been saved by this y^rs as if it were moveable ? In a word— of 
excellent provision. It is called a guard in theory three delirious paralytics, worth i'10,000 a-piece, 
only, whereas almost every delirious paralytic the first in freehold houses, the second in lease- 
that IS suffered to die int state is preserved by hold houses, and the third in stock in trade,— 
this law, and gives testimony of i^ utility.” So what is there about the two last that should ex- 
lar the noble and learned lawyer. Delirious para- elude them from the protection, whatever it may 
lytics, a thousand m nuniber, preserved from im- be, that is afforded by what his I.ordship calls 
position by this law . So tar as it goes, a happy this famous law, every fine whereof, accord- 
result indeed, it It be true. Happy, 1 mean, lorJ mg to Lord Nottingham’s opinion, was worth a 
Hie dehrous paralytics whose property has hap- | subsidy r ^Camden, p. 26. 
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When a fair will is prevented, the worst 
that happens (it may be said) is that the es- 
tate falls into the natural course of succes- 
sion, viz. that which in the eye of the law is 
the best : whereas, by an unfair will, it may 
be made to take a course as foreign to the 
natural course as it would by theft. But, 
under dilferent systems of established law, 
courses of succession differing widely from 
each other are to be found : and among them 
all it would not be easy to find one to which 
the epithet of a natural one could with pio- 
priety be applied : and even the best natural 
one, supposing it adopted, would, as already 
observed, frequently be but ill tidapted to the 
exigencies of the individual case. 

A will, leaving everything away from chil- 
dren to sti angers, or more distant relatives, 
is always possible. But, even taking fair and 
unfair, genuine and spurious, together, such 
a ease is very rare: much more so if fair and 
genuine ones are left out of tin* ai’^ount. 

What applies, as above, to the cascs^of 
parent and child, apples, though of course 
with less and less force, to their respective 
more remote representatives — giand«parent 
and grand-cliild, uncle oi aunt and nephew or 
niece, and so forth. 

In every case of h first will, the operation, 
if it has any, is to the di^advMiitage, if not of 
all natural i elatives taken in the aggregate, 
at any rate of some, as compared with others. 
But when once a will has been made, the 
operation of any siibserjucnt will may as na- 
turally be to the advantage of natural lela- 
tives, as to their disadvantage. 

2. Take next the ca'^e of a man without a 
family — a man who lias no blood relations 
near enough to produce from that source the 
sentiment of sympathy. Wills (whether fair 
or unfair, genuine or spurious) made to the 
prejudice of blood relations, are supposed to 
belong mostly to this class. 

To this case apfilies the distinction be- 
tween the mischief of the first order, and 
the mischief of the second order:* in com- 
parison with which last, where it has place, 
the mischief of the first order is generally very 
inconsiderable. 

As often as an intended fair will is, by 
non-observance of formalities, prevented from 
taking effect, the existence of the mischief 
is almost always known — the knowledge of 
it spread over a circle more or less extensive. 
The more extensive the circle, the wider the 
alarm, the apprehension, produced of similar 
mischances in the breasts of other persons, 
in the character of intended testators. 

On the other hand, when an unfair or spu- 
rious will takes effect, the instances are rare 

• For the explanation of these terms, see Du- 
mont — “ Traites de Legislation^*'' and Ben- 

tham “ Introduction to Morals and Legisla * 

tionf** Vol 1. of this collection. 


indeed, in which, the existence of the mis- 
chief being known, or at least suspected, any 
alarm can have been spread by it. If sus- 
pected, contestation is the natural conse- 
quence. And if wills of this description — 
wills, the object of suspicion and contesta- 
tion, ifre rare, wills which, being so sus- 
pected and contested, have been confirmed 
by the judge, and, notwithstanding such con- 
firmation, are generally believed to be either 
unfair or spurious, cannot but be much more 
rare. 

The conclusion is, that, of the two mis- 
chiefs — effectuation of unfair or spurious 
ivills on the one hand, and frustration of fair 
ones (which being fair cannot but be genuine) 
on the other — magnitude and certainty both 
taken into the account, the latter is consider- 
ably thef,ueatcst. But it is this latter, which, 
under the system of nullification, the legis- 
lator produces to a certainty, and as it were 
without a thought about the consequences, 
for the purpo'^e i^real or pretended) of pro- 
moting, not the certainty, but a chance only 
of the other. For, without evidence of some 
sort or other, an unfair or spurious one will 
no more obtain credence than a fair one; and, 
on the supposition that the evidence is false, 
there is surely some probability, if not a pre- 
ponderant one, that it will not be believed. 

§ 3. Use of (mtographg in wills. Recom- 
mendatiuns in relation to it. 

So efficient, in the case of last wills, is the 
secuiity afforded by autography, against fraud 
in almost every shape — against spuriousness 
pio parte, as well as spiiriousness in toto — 
against unfairness as well as spuriousness — 
fhat, in point of trustworthiness, even with- 
out any attestation, a will thus authenticated 
seems to stand at least upon a par with a 
supposed last will, written in a hand other 
than that of the testator, although authenti- 
cated by his onomastic signature. 

1. The more woids a mass of writing con- 
tains, the more precarious will be the success, 
an(f thence the greater the labour, of an at- 
tempt to fajiricate it. Where the only mode 
employed for authentication ah intra is that 
which consists of onomastic signature, the 
quantity of writing to be fabricated is con- 
fined to the two or three words (in England 
most commonly no more than two) of which 
a man’s iteine is composed : in the case of 
autography, the number has no limits. 

2. An autograph instrument is less ex- 
posed to the danger and suspicion of having 
been the result of undue coercion, whether 
by physical force or fear, than a will, in the 
instance of which the operation of authenti- 
cation has consisted of nothing more than the 
writing of two or three words. Signature, 
though it be of the onomastic kind, is the 
work of a minute ; the terror or uneasiness 
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of the minute sufticcs for tlie accomplishment 
of it. The greater the number of the words, 
the greater the difficulty of keeping the mind 
of the patient in the state of coercion requi- 
site to the production of the effect. 

3. It is even in some degree less exposed 
to the danger and suspicion of having been 
the result of fraud in either of its shapes, viz. 
positive falsehood, and undue reticence; or 
even erroneous supposition of inducemfnt, 
unaccompanied by fiaud. Why? Because, 
the greater the number of words written, tlic 
longer the operation lasts, and thence the 
longer the mind of the writer is necessarily 
applied to the subject. 

4. So likewise to tlie danger and suspicion 
of iinsoundiiess of mind. If the testator calls 
in the assistance of a scribe, more especially 
if of a professional scribe, whatever vvords he 
employs in conveying the expression of his 
meaning to the scribe, the words written will 
be those of the scribe : expressions which, in 
case of want of sanity, might have betrayed 
the defect, will of course be rejected. For 
the scribe to reject them, it is rjpt necessary 
that any persuasion, or so much as a suspi- 
cion, of the insanity, should have entered 
into his mind: they will be rejected as being, 
in comparison \Tith those which to Jus mind 
present themselves in tlie same view, inap- 
posite. The inappositeness — the effect — 
will present itself much more promptly than 
the insanity, the cause : and the effect will 
have been perceived in many a case, where 
the cause has never presented itself at all. 

5. When the requisite soundness of mind 
is wanting, — the longer the instrument, the 
longer the course during every part of which 
the mind will he exposed to the danger of 
taking its flight into the regions of absurdity 
or nonsense. 

6. When the test and proof of genuineness 

and fairness is thus afforded, amendment in 
every shape may be allowed to take a freer 
course than without this security can with 
equal safety be permitted. ^ 

7. Of this contract it has already been men- 
tioned as an effectual and peculiaupfeature, the 
being susceptible of requiring frequent and 
indefinitely numerous changes ; and these, in 
point of importance, to any amount consi- 
derable or inconsiderable. 

In this way, many a change will present 
itself, which a man will readily and gladly 
make, when he can do it by a few lines or a 
few strokes of his own hand, and without 
witnesses, but which he would not make, 
if upon each occasion it were necessary to 
have to perform the ceremony of calling in 
witnesses. To employ always the same wit- 
nesses, he would excite speculation, and ex- 
pose himself to the imputation of fickleness 
or capriciousness: different sets of witnesses,,,, 
fo whom it would be agreeable thus to open' 


himself, it might not always be easy for him 
to find ; and the more there were of them, 
the greater the danger of their comparing 
notes, and thence of the imputation of fickle- 
ness or capriciousness, as before. 

On an occasion of this sort, it is not enough 
that the testator and the intended objects of 
his bounty be guarded against receiving in- 
justice : another object to be attemled to, is 
the guarding the circle of which he is the 
centre from being exposed to suspicion of 
having been guilty of injustice. 

For both these purposes taken together, 
the following [iresent themselves as being of 
the number of the recommendations which it 
might he of use for the legislator to address 
to testators in general ; and in particular to 
such a^^, for the expression of such their wills, 
make use of none but their own bands: — 

Let numbers be written in words, rather 
than figures : or (to unite distinctness with 
security against falsification and misconcep- 
in both ways; as is the practice in 
draughts made on bankers. To forgo an en- 
tile name with any pro'=;pec‘i. of suercss, re- 
quires a degree of skill much beyond what is 
common : but there is scarce any tolerably 
good writer by whom one figure could not 
be converted into another, without leaving a 
possibility of guessing by wliat band the al- 
teration was made. In some instances (such 
as the conversion of an 0 into a 9) the alte- 
ration may oven be made without inducing a 
suspicion that any alteration has been made 
by the original writer (the testator,) or any 
one else. 

The following recommendations relate 
exclusively to amendments, considered as in- 
cident to last wills : viz. in the case of auto- 
graphy, as above : — 

Aiiiendinents may be made either in the 
informal or in the formal mode : viz. on the 
face of that part of the paper on which the 
will was written in its original state (as in 
the writing of an ordinary letter or memoran- 
dum;) or on a separate part of the paper, or 
on a separate sheet : in either of which last 
two cases, it is said to be made by codicil. 

Recoiniiiendations concerning the informal 
ni ode : — 

1. Of amendment or alteration there are 
three modes : subtraction, addition, and sub- 
stitution. Substitution is subtraction and 
addition both in one. 

2. Whatever amendment you make in any 
line, write in continuation of that line (in a 

margin left for that purpose) your name, 

viz. either at length, or by the initial letters* 
of the several words of which your name is 
composed: if the alteration be an important 
one, better your name at length. For, sup- 
posing any other person disposed to falsify 
your will, — so far as subtraction is sufficient, 
it is what may be performed by any person 
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(viz. by cancelling or obliteration, by draw- 
ing lines across, or sciatcbing the word out,) 
Without its being possible for any one to per- 
ceive that it was not by yourself that the 
alteration was made. 

3. For subtraction (unless it be an object 
with you that the prior disposition should 
not appear,) — cancelling in such manner as 
to leave the original woid still visible, seems 
prefeiable to obliteration: for obliteration 
, will be apt to excite doubts and suspicions, 
which the leaving of the original word still 
visible will obviate. 

4. So, for substitution, — cancelling (as 
above) the original word, and then, with a 
mark to indicate the proper place for inser- 
tion, wiiting the added word above, is prefer- 
able to alteration of this or that letter in the 
original woid: because, if done by anotlier 
hand than your own, the dilfercnce between 
one hand and another is more perceptible in 
an unaltered than in an altered wotel 

5. If (whethei by cancelling, or obHtc#i- 
tion, or interlineation) ^oii suiitiact, or sub- 
stitute, or add, one more word than in tlie 
same line, especially if it be in distimt parts 
of the same line, — it may lie ot use to in- 
sert the initials of your name, not only in 
the margin of that line, but over every word 
so cancelled or obliterated, otherwise, under 
favour of the acknowlcdgiiieiit which you 
have given that one such alteration has been 
made by you, another [leison may, without 
possibility of discovery, inake more altera- 
tions, at least in the way of cancelling or ob- 
literation. 

6. It will be an additional security, if, at 
the end of your altered will, after any altera- 
tions which it lias undergone, you were (after 
wiiting the day of the month and year of the 
date) to sum up the number of the alteiations 
made up to that date: for which purpose, 
the line.s of wliich your will is composed 
would recpiire to be numbered, — for example, 
by a numerical tigiire subjoined to every fifth 
line in the margin : us thus,— 

Linos rontnniii'.i' Niniiber of Altorationg 

Alti isiin.u^. m the se\eral Lines. 

Line b I 

7 1 

10 2 
13 3 

T ~T 

7. If the alterations be to a certain degree 
numerous, you will hud it advisable, for a- 
voidance of perplexity or imcci tainty, to write 
your will afresh. But, in many instances, as 
where a sum or a person is concerned, an 
alteration of any the greatest degree of im- 
portance may be effected, by subtraction, ad- 
dition, or substitution of a single word. 

Unless where the alteration consists of 
new matter, intelligible without refeicnce 
the old, the informal inode will fre<iuently bei 


elenrer than the formal; i. e. the change in 
di-jposition will be more clearly made by al- 
teration of a few words in the original text, 
than by an additional paragraph ormiinber of 
paragraplis forming a codicil : for in this case, 
the elFect of the codicil at length will only 
he to giVe directions for the doing that which, 
by alterations made in the informal way, is 
done at once.* 

• § 4. On the attc^^tation of u tils. 

The advantages attached to autography 
have just been brought to view. But in some 
ca.ses autography is not practii’able ; in ethers, 
a man will naturally be disiiicliued to prac- 
tise it. 

1. The cases in wdiich it is not practicable, 
are tliOhc in wliich cither the necessary skill 
or strcuijih are wanting. 

2. Where profe^bioiial assistance is called 
in, autography wall not in general be in use. 
The W'ords emplojcd by the man of science 
will naturally bein'- own. It is by his hand 
that they will be committed to writing. To 
the testator, the labour ot writing being thus 
performed b'J another hand, labour of copy- 
ing employed by hi:- own hand will be apt to 
appear su|)ertliious. If a transcript is wished 
for, the laliour of making it f^ill naturally de- 
volve upon tlio pi ofc^'-ional man’s clerk; the 
profit constituting a natural perquisite to the 
master. 

If, among the dispositions to be made, 
there be any of a complicated nature, as is 
apt to be tjie case where landed property is 
among the subjects to be disposed of, — then, 
e'jpecially if the scene lies in England, comes 
111 a mass of technical jargon, to the non- 
lawyer an object of terror and disgust or 
both, fiom wbicli bis pen will be repelled by 
a sort of instinctive repugnance. 

When thus the assistance of a foreign hand 
is called in, that of the testator himself not 
being applied to any puipose other than that 
of authentication, onomastic, or, according to 
tlie^state of his powders, only symbolic, — then 
conies naturally the demand for authentica- 
tion ah c.vttA: and, along W’ith it, the ques- 
tions, by w'fiat and bow many liands shall it 
be performed. 

* A])ply this to statutes as well as to wills. 
By a simple erratum.^ a clear expression might 
have beei> given to many an amendment, to 
which an always obscure and sometimes ambi- 
guous expression has been given by a statute at 
hnuje. Tlie obscure and ambiguous has however 
been preferred to the clear. Why ? Because, 
from the obscure and ambiguous form, more 
emolument in the shape of fees is extracted, than 
could with equal ease be extracteil from the clear 
and familiar form, by those on whom the choice 
of forms has depended.^ 

a See Nomoqraphy., or the art of inditing 
LaivSy' Vol. ilf. p. 231. 
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One will naturally be that of the assistant, 
professional or non-professional, who has of- 
ficiated in the character of scribe: and then 
comes in the other question, — Shall any, 
and, if any, how many, other persons, be 
called in to ofliciate as attesting witnesses? 

1. In contradistinction to a single witness, 
the chief use of two attesting witnesses is 
constituted by the increased security it af- 
fords against spuriousness ; viz. spuriousiiess 
in toto, the result of forgery in the way of 
fabrication.* 

Whatsoever may be the obstacles to success 
in the case of a single attesting witness, — add 
another attesting witness (i. c. a requisition 
recommending the calling in of another at- 
testing witness,) these obstacles will be not 
merely doubled, but in()i’(! than doubled. 

To form the more distinct conception of 
the use of two attesting witneshcs, in the 
character of a security against forgery in the 
way of fabrication, — let it be considered what 
the expedients arc, which in’der dilfeicnt cir- 
cumstances would he apt to tnesent them- 
selves to the consideration of a man who had 
it in contemplation to commit anVaud of this 
nature. 

For the reason already mentioned, a will 
purporting to by an autograph will scarcely 
ho chosen by the fabricator for tlie subje<*t 
of the fabrication: it will be the less likely, 
the greater the number of the words that 

* In tlie case of s])urioiisncs‘> j-ivo parte., the 
danger is narrowed liy the inipracticability of 
the fraud to all persons other than the one or few 
who, in the interval between conne xion and ex- 
hibition, in the individual case in question, can 
liave had access to the will, with length ^of time 
and other facilities adequate to the purpose. 

For this same reason, a codicil may be admit- 
ted without frcsli attestation. By tlie attestation 
provided for the will itselt, a security is provided 
against forgery in Into., — such security as the 
nature of the case seems to admit of, — a security 
that presents itself as superior, iqion the whole, 
to any that has been as yet exemplified. But 
forgery in toto is the species of forgery most to 
be apprehended. Forgery in the way of altcrat'on 
presupposes a genuine will, and access to that 
will on the part of the actor or actors in tlie 
fraud. ^ But in this case the possibility of the at- 
tempt is limited to a very few persons, and a very 
few occasions. 

W ere it not for these considerations, an obvious 
objection to the indulgence would he,— On wliat 
principle, with what consistency, refuse to a tes- 
tamentary disposition under one name, that of a 
codicil, a safeguard you look ujion as necessary 
to it under the name of a will ? But, by the above 
considerations, when duly attended to, the oh- 
jection seems to be obviated. Under the circum- 
stances in question, the safeguard given to the 
preceding will extends itself in a great measure 
to the subsequent codicil; the genuineness of the 
paper, as being a paper actually made use of by 
the testator for the purpose of his will, is esta- 
blished in this case, with as little room for doubt 
as in any other that can he mentioned. 


appear necessary to answer the fiaudulcnt 
purpose. 

But, if a supposed autograph he rejected as 
impracticable, then comes the necessity of an 
apparent authentication ab ea'trii, to be per- 
formed by one or more attesting witnesses. 

The author of the fraud must either write 
the supposed spuiious will himself, or procure 
some other person to write it. Of another 
person the assistance could scarcely be made 
elFectual to this purpose, without his being 
let into the secret ; i. e. cugnged to become 
an accomplice in the fiaud. 8uch accomplice 
the author will not natur<illy engage, nor 
attempt to engage, if he can help it : the 
accomplice must have his reward, which 
cairies olf more or less of the piofit : paid in 
presently it requires eonfidence on one side ; 
nuule jiayable in futurOy eventually (for ex- 
ample) in case of success, it requires confi- 
dence on the other side: putting himself in 
the powej,, of another, who by the supposition 
c.\)mot but be dishonest, he thus incurs an 
additional risk of fadiire, besides exposing 
hnnsidf to the risk of punisluneiit and infamy: 
and to^jlhe danger of infamy he raiinot but 
expose himself liy the very proposal, and 
before he is sure of consent. 

The accomplice, unless his timely death be 
assured, must moreover be such a person, as, 
upon receipt of such instructions as the author 
of tlie fraud has it in his power to give, must 
be able to stand the scrutiny of coiinter-in- 
tcri ogation. ^ 

In this state of things, suppose the law to 
have rendcicd the atti'station of one attest- 
ing witness necessary, but at the same time 
sufliciciit. 

First, then, let the supposed testator he a 
person of whom it is known that he is unulile 
to wiite his name. Here the task of the for- 
gerer is comparatively an easy one. With his 
own hand he writes the spuiious will — with 
his own liaiid he subjoins his own name in 
the character of that of an attesting witness ; 
then adding, in the rharacter of a symbolic 
signature performed by the testator, a mark; 
for which (across, the usual mark, having no- 
thing in it that is characteristic of the hand) 
the forgerer’s hand may serve as well as any 
other. 

Next, let the supposed testator be a person 
whose capacity of writing is out of doubt. 
Here, then, the signature must be of the ono- 
mastic kind. Accordingly, upon a paper on 
which he has previously succeeded in writing 
what to him appears a sufliciently good imi- 
tation, the author wiites in his own hand the 
spurious will, together with a declaration of 
attestation signed by his own name in Lis 
own natural hand. 

How much more difficult the task of the 
forgerer would be reiideri'd, by requiiing two 
tiitncsses instead ot one, has been seen. 
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Even if the difficulty of finding persons at 
the same time able and willing to engage in 
a scheme of iniquity of this description were 
the only difiiculty, — by doubling the lunnher 
of the persons whose engaging in it were 
necessary to success, the dilliculty would be 
increased cent, per cent.* 

But to this difficulty, with its attendant 
dangers, aw 3 added the several other d.ingeis 
that have just above been brought to view. 
•By calling tor two attesting witnesses in con- 
tradistinction to one, the difficulty, the im- 
probability of success, is therefore niiich more 
than doubled, lloiu much more, depends, in 
each individual instance, u])on the individual 
circumstance's of the case ; and cannot, in 
any one individual ca^e, be brought within 
the reach ol calculation. 

More than tw'o attesting witnesses^ it ap- 
pears unnecessary either to require or to 
recommend ; since it does not seem that the 
absence of a gi eater number of atSistations 
constitutes in itself a valid gi ound lor sia>- 
piciori either of spuriodsness or uidairness. 
There is no need,* how ever, to limit the num- 
ber of attesting witnesses: every additional 
attestation adds an additional sccuiity. Still 
less should attestation, a-? in English huv, ex- 
clude recourse to non-attesting witne-'Scs. 

The exclusion put upon non-<itte'-ting wit- 
nesses on no bettc'i’ nor other ground th.m 
that of the existc'iice ot attc^lmg one^, claims, 
by the wan’d errlustoii, to be ported olf to 
that title. But, as the case m w'liich the door 
of the judgment-seat is thus shut against the 
light of evidence bears no reteri'iice to any- 
thing ill the character or situation of the wul- 
iiess, or to any peculiar elfect lesulling lioin 
the evidence, it seems difficult, under the ge- 
neral head of exclusion, to find any iiaitieular 
head under which to phiee it. 

Never surely was iniquity more completely 
destitute of all support on the gioimd of u'a- 
son. What passed, or is said to have passed, 
was seen by tlie tw'O or the tlnee peisoiis 
whose names stand upon tlie face of the in- 
strument in the chaiacter of attesting wit- 
nesses ; therefore it wuis not seen by anybody 
else : such is the least absurd jdea that could 
be urged in f.ivour of tlie exclusion ; supposing 
any man to have courage to hazaid anything 
in that view. But wdiat does it amount to ? 

To a last will, being a will disjiosing of an 
estate called real, three witness at the least 
being required, — three witnesses at the least, 
but three witnesses also at the most, are in 
common usage called in and made to sign their 

* In fact, it would even then be increased more 
than cent, per cent. The greater the number of 
persons in whose power the supposed acconqilicc 
must put himself, by joining with them in the 
commission of the oftence, the greater will evi- 
dently be his danger, and tlierefore tlie greotcr^ 
the difficulty of^engaging him in the conspiracy. 


names. Besides these three, were thirty more 
present, no lawyer would f wdtliout some very 
particular reason, produceu by some very par- 
ticular state of things') think of desiring any 
nioie of the persons present to add their sii- 
perfiuous names to the three necessary ones.f 

But, ^>uppo''mg1t really to happen, that, in 
the number of peisoiis pie^ent, in addition to 
the<c three atte^tors, thirty non-attesting but 
ofpially percipient witiu"->-i»s w’cie included; 
neither any one ot the thirt), nor all of them 
jiut together, could, under the rule, be able 
to obtain credence for what they saw. 

Of good, not a particle can on any suppo- 
sition he the n'sult of this huvyei-m.ide rule. 
Of the misclTievousness ot ils tendency, the 
cnoimity is sucli as to halHe ealeulation. 

1. 'I'lic atte^tiipe witiic-ses being all gained 
by c<MiiH 4 <!on, and disappeai mg, — thethirtv, 
il adimited, might, any one ot them, defeat 
the w'ickc<l piiipo''e. No : they shall not ; nor 
all of them put togctlier. Why not'-’ Lest 
tlie wdeked puipo^e should be defeated, and 
iniquity, the uif-piing of lawyer-craft, lose its 
triumph. 

2. 'i'lu' attt^sting w itnes^es being all of them 
dead, remain-^ as 1 he soh* obtainable proof (un- 
Ic'is the other direct tcsnmoiiy which the case 
hajipens to have alforded lH»^ealled in) the 
ell cmn^lantial evidence composed of the si- 
militiuh' ol hands. The hand suggests doubt ; 
^hall the doul)t he cleared up? Ob no: for 
to in\olve everyt hiiig in doubt, is among the 
object s of tin' men ot huv. 

3. Of ihqthiee attesting w'itnessos, one or 
moie exist; and, atone time or other, their 
testimony may perliaps be obtained ; but at 
any rat not without luinous delay, as well 
as a most oppiessive load of vexation and 
expen-e. SliaU miseluef in this shape be 
a\oided? Oh no: to aceuimilate it in this 
shape, is anotlu'i’ of the objects to which the 
desires and exeition.:? of the law are invaii- 
a!)ly directed. 

Whatever he the numher of attesting wil- 
nes^es leciuired or ri'commended for a contract 
in general, for which authentication l)y wit- 
nesses is rei^ommended, — the numher of such 
witnesses required oi recommended for last 
wills in particular should he the same. Why? 
For this reason : that it may be in a maifis 
power to make a will, without its being known 
to the attesting witnesses that he has done so. 

The pefsecutiou and eoeicion to which, at 
the appio<ich of death, a man is apt to be ex- 
posed at the hands of those in whose power 
accident or sinister design has placed him in 
so critical a conjuncture, has been already 
brought to view. In some instances, their 
interest will prompt them to engage him to 
make a will; in other cases, to prevent his 
making one. If the number of witnesses 

"f Vide supra, p. 533, note *. 
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required in the case of a will were different 
from the number required in the case of every 
other sort of contract ; and if, by simul- 
taneous presence, or view of the attesting 
signature, it were manifest to each or to any 
one of the witnesses that the instrument he 
was executing was a will jUhe choice of the 
persons permitted to approach him for that 
or any other purpose, being in the power of 
those in Whose power, in these moments of 
absolute subjection, his person happened to 
be; in such case, his purpose being thus ren- 
dered incapable of being concealed, theiniquity 
would thus be in possession of the informa- 
tion necessary to its purpose. 

But, on the other hand, if, the same number 
serving for both purposes, a pretence could 
be found by the dying man himself, or by any 
faithful friend or friends to wlionii it might 
happen to be placed in company with his un- 
faithful ones, — an additional chance would 
thus be given him for escaiie from such ini- 
quitous restraint. “ 

That it would be no better than a chance, 
is hut too apparent ; because the spirit of 
rapacity, which by the supposition is on the 
alert, understanding him to be desirous of 
executing an instrument of contract, would 
naturally be suspicious of its being a will; 
and, on that supposition, would endeavour 
to prevent it. 

But what might also happen is, that, at 
that same conjuncture, an instrument or in- 
struments of contract of some ot her nature 
might require to he executed by f.he sick per- 
son : contracts which, being in the view of 
the supposed intended oppressor beneficial or 
necessary to the interest of the sick-^ person, 
in respect of the property on which the eye 
of concupiscence had fastened itself, it might, 
n the view of the intending oppressor, be for 
bis advantage upon the whole to suffer the 
execution of the instrument, notwithstanding 
the risk attending it. And, in a case like this, 
no chance, however small, that can contiibute 
to preserve the helpless against the inaohj^na- 
tions of power at that time despotic, ought 
to be neglected. ^ 

The witnesses (supposing two at least,) — 
should it be required that, at the time of the 
attestation, they be present to each other, 
as well as to the party of whose act of au- 
thentication their signature is understood to 
declare their perception, — or should that cir- 
cumstance be passed by without notice? 

By their being present to each other, un- 
derstand in the character of attesting and 
subscribing witnesses; the act of attestation 
and subscription being performed at the same 
time by both, and each of them being ap- 
prized of the part borne in the transaction 
by the other. 

Of a requisition to this effect, the advan- 
tageous tendency is indubitable: but neither ’’ 


is it altogether free from tendencies of an 
opposite nature. 

1. The advantage consists in the additional 
difficulty it opposes to forgery in the way of 
fabrication. If the person to whose profit the 
counterfeit disposition of property is designed 
to o[)crate, be not capable himself of pen- 
ning the instrument, and at the same time an- 
nexing his signature in the character of an 
attesting witness, — then (unless the penner of 
the instrument, making his own signature in 
the character of an attesting witness, is able 
to counterfeit with sufficient skill the hand- 
writing of another person, representing that 
other perhOii as acting in the character or 
another attesting witness,) the fabrication 
cannot be effected or attempted unless two 
persons, acting at the same time in that cri- 
minal and dangerous character, have been 
engaged. 

The first fiilsely attesting and subscribing 
witness ^.'iing procured at one time — the se- 
ct'nd (it may happen,) with his signature, was 
procured at another: 'the instrument (to com- 
ply with the supposed requisition of the law) 
bearii)J( on the face of it a sfakunent, de- 
claring (though falsely) that, at the time ot 
the attestation, both the individuals, whose 
names, written by themselves, appear toge- 
ther in the character of names of attesting 
and subscribing witnesses, wrote their re- 
spective names at the same time. But, by 
the supposition, tliis asserted simultaneity is 
false: the first was never seen, peihaps, by 
tlic second. Here, then, is a story, which, 
though f.ilse, they will each of them, in case 
of counter-interrogation, have to support as 
true. In these circumstances, though neither 
should quarrel with the penner or with each 
other, the dilliculty they will labour under 
in their endeavours to give credibility to the 
false story under the scrutiny of cross-exami- 
nation, will apply to their imposture such a 
check as would not have applied to it had the 
requisition of simultaneity been omitted. 

2. The disadvantage consists in the diffi- 
culty thrown in the way of making a fair and 
genuine will, in the case in which the inte- 
rest of the person or persons in whose power 
the dying testator is placed by the weakness 
incident to his condition, has engaged them 
to use their endeavours to prevent it. Sup- 
pose him to succeed in engaging the assistance 
of one faithful friend — that friend, taking 
advantage of a momentary opportunity, sub- 
scribes his name, before there can be a cer- 
tainty of his engaging another. Some time 
after, accident, or the indu.stry of the first 
faithful friend, sends in another to repeat the 
office and complete the attestation: no other 
opportunity, no other assistance, presents it- 
self. Under these circumstances, had simul- 

l^taneity been rendered necessary on pain oi 

, nullity, nullity must have been the result. 
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The two objects being thus in a state of 
conflict, — to which shall the legislator give 
the preference ? 

Answer : To guard against the prevention 
of fair wills, is the preponderant object. 

How important, in the character of a se- 
curity for life against wickedness or careless- 
ness, the continuance of the right and faculty 
of making, a last will to the latest moment 
is, has been already brought to view. By the 
requisition of the formality in question (if on 
pain of nullity,) the exercise of this impor- 
tant right is rendered more dependent than it 
would be in the contrary ca^e, on the will of 
those in whose power the sick man happens to 
be placed. Being better pleased witli the dis- 
position which (whether by the general rule 
of law, or by a will already made and stjll in 
existence) they consider as having been made 
of his elfects, — it is, in this state ot things, 
more easy to them, than in the opposite state 
of things it would be, to prevent* for this 
time, his making any dilferent dispo>ition^)f 
his effects; {ind (to make sure of his not do- 
ing so at any otluir time) to prevent his con- 
tinuing any longer in life. ^ 

Against that species of iniquity which con- 
sists in giving a man’s propeity a disposition 
which it was not his wish to make of it, the 
obstacles that not only may be, but in practice 
actually are, opposed, arc foicible and abun- 
dant: punisliment, in most countiies capital, 
and everywhere very severe. To the opposite 
species of iniquity, though*iii respect of mis- 
chief differing by so slight a sliade, no such 
piiiiislirnent, scf^‘cely anything in the name of 
punishment, has anywluu’e been opposed. 

To be engaged in a scheme of forgery, is 
what few persons are competent to, even if 
disposed: to engage others in the like scheme, 
and with success, still fewer. On the other 
hand, to keep out of a sick room those who 
have no right to enter it, is no more than al- 
most any man is competent to, who, being in 
the room, is in possession of it. 

Such is the difliculty, such the dilemma, 
where, for seeming observance of the forma- 
lities regarded as condneive to the prevention 
of mal-practice in this field, pain of nullity is 
employed. Obstriiet in the way in question 
(viz. by requiring simultaneity of presence 
on the part of the attesting and subscribing 
witnesses) the procuring of unfair, or fabri- 
cation of spurious wills, — you obstruct in a 
still greater degree the making of fair and 
genuine ones. 

To the inflexible pain of nullity, substitute 
the natural and ever proportionate pain of 
suspicion, and the difliculty vanishes — the di- 
lemma has no place. 

§ 5, Distinction between regular loiUs and 
wills of necessity. 

Taking into consideration, on the onchand^i 


the danger of spuriousness or unfairness for 
want of formalities (whatsoever may be the 
operations thought lit to be prescribed or re- 
commended in that view,) — on the other 
hand, the possible, and not altogether im- 
probable ca^e, of the existence of the need, 
coupled with the desire of making a will, at 
a time when the observance of these forma- 
lities in tlie w hole or in part is impracticable, 
— a distinction seems to be called for, such 
as niAy he expressed by the terms regular wilU 
and will (f necessity. 

By the term a regular will, may be desig- 
nated a will, in the exiiression of which, what- 
ever formalities have by the legislator been 
prescribed or recommended, have been (that 
IS, upon the face of the wull appear to have 
been) observed ; and w liicli, therefore, on the 
face of and setting a'^ulo ail extraneous 
indications, i« pure from all suspicion. 

By a will of necessity, may be designated 
any wall, in the expression of whicli these 
foimalities have 'dl or any of them failed of 
having been observed: from W'hich deficiency 
a ground of sus[)ici()n will naturally be at- 
fached to itv* and a warning will be given to 
the judge to inquire and consider, wlietlior 
the observance of those formalities which 
(forasmuch as regularly the^ ought to have 
been) natur.illy in (‘ase of a fair and genuine 
will would liave been observed, was prevent- 
ed by any necessity. 

The supposed will (for example) is not 
committeil to writing, l)ut orally delivered; 
or, being committed to writing, is written 
not on wilt paper hut ordinary {lapcr : and, 
ill either case, in a hand wilting not purport- 
ing oragpearing to he that of the testator ; or 
Without signatuie of the testator; or with- 
out the signature of any attesting witness ; 
or with the signature of no more than one 
attesting witness. 

It being supposed that the law by which 
the obsei vanco of these several formalities 
has been recommended, has been sutHciently 
notified, in the manner already explained,* — 
theh comes the question, how — supposing 
the w'ill to he a fair and genuine one — how 
can it havd happened that the formality or 
foi malities not observed, failed of having been 
observed ? 

Examples of states of things in and by 
which tlie observance of formalities may, 
without fvcjudice to the genuineness or fair- 
ness of the will, have been prevented: — 

I. Omission to be accounted for, — the will 
not committed to writing, but addressed to 
some person or persons, separately or in pre- 
sence of each other, by word of mouth : 

1. Scene, a private ship at sea. The tes- 
tator a passenger, or one of the crew. The 
master, — able of course to write, but the 


* Chap. III. § 2. 
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testator and he not upon terms of amity, — 
is eng-aged by interest to op[>ose the making 
of the will now in question. This interest 
may arise out of the (lis[)Osition made by the 
law in case of intestacy; or out of a will al- 
leady made, and now proposed to be revoked 
or altered. ' ‘ 

2. Scene, an unirdiahited or thinly inha- 
bited country, sucdi as the wilds of America; 
or a country inhabited by a people alien in 
language and manners to the testatof; for 
example, a place such as Asiatic Tin key, or 
Arabia: the testator an European traveller, 
without any European servant, master, oi 
other companion, able, and at the same time 
willing, to render the service of penmanship. 

3. Scene, a prison, or other place of con- 
linemcnt, domestic or foreign, lawful or un- 
lawful ; a mad-house, or other seclv/ied spot, 
into which the testator has been conveyed 
by baud or force, for the purpose of pi event- 
ing his making a will, which ho was supposed 
to have it in contemplatiof. to make. 

II. Omission to be accounted for, — non- 
use of will paper: — The will m;ide in a place 
(such as a foreign country) w^nere no will 
paper was to be had. 

III. Omission to be accounted for, — non- 

employment ot'n notary : — No notary at hand, 
01 none obtainable within the time: — the 
testator not able to jnireliase the as.sistance 
of such a person : — the only persons of that 
description within reach, in a state of enmity 
with the testator, or on some other account 
(such as connexion with a paiby meant to 
be disserved by the will) regarded as incom- 
petent: — Or, the dis[)ositious in the will too 
simple to present a deinaiid for pi ofessional 
assistance, * 

IV. Omissions to be aeeounted for, — body 
of the will not in the handwriting of tlie 
testator ; ononiastii* authentication not in the 
handwriting of the testator: — The testator 
a person rendered (by want of skill, or by 
infirmity) unable to write.* 

Of the formalities brought to view, the 
observance will, in the case nicguJar will, 
be at any rate, at the hands of tlie legislator, 
the subject of recommendation. In what in- 
stances (if in any) the several recommenda- 
tions should, by pain of nullity, be converted 
into t equhitlons — indispensable requisitions 
— will depend, partly o*i the state of society 
in the country in question (for example, in 
respect of obtaining at a short w^arning the 
requisite assistances ;) partly on the provi- 
sion made for notification (viz. of the requisi- 
tion thus proposed to be made obligatory.) 

* If no symbolic attestation be visible on the 
face of the will, and this (in case of inability to 
write) be among the formalities required ; in this 
case the omission cannot be accounted for witli- 
out calling in the supposition of ignorance with# 
regard to tiic recommendation of the formalities. * 


Supposing, in the ease of a regular will, 
the recommendations thus converted into re- 
quisitions, then will come for consideration 

the question, whether to extend the requisi- 
tion to the cases above indicated as capable 
of presenting a demand tor the allowance of 
a tvill of necessity. If here, too, it be thought 
fit that the recommendations be rendered 
peremptory, on that supposition the distinc- 
tion is of no use. If — in the ca^e of the re- 
qular will the recoiiimeiidations being ren-^ 
dered peremptory — in the case of the will 
of neccfisit)/ they be left on the footing of re- 
commendations, — the use of the distinction is 
apparent. But even supposing them in both 
instances left upon the footing of recommen- 
dations, the distinction will not he without 
its use: for if, in circumstances wliich present 
no demand for the allowance of the will of 
necessity, the formalities remain any of them 
unobserved, such non-observance will, in the 
characte/>'^ of an article of circumstantial evi- 
dp^nce tending to probabilize spuiiousness or 
unfairness, operate with much stronger force 
than in the contrary case. , 

§ (). Aherrntifois of EnyJish law in regard to 
the anlhentication of wills — JCxaminatioji 
of the Statute of Frauds, in so far as re- 
lates to wills. 

If the above [irinciples are right, the course 
pursued in relation to this subject by the 
English law must be allowed to be improper 
and iiieonsistent ’m a very extraordinary de- 
gree. 

In the case of deeds infr,>; vivos — a case 
in wbitdi the natiiie ot the traii'-action admits 
not only of the employing wilting, but of the 
calling in the assistance of attesting wit- 
nesses, — wilting is indeed rendered obliga- 
tory, but the a-^istanee of attesting witnesses 
is not rendered obligatory. 

On the other hand, in the ease of wills — 
a case in which it muht not uiifrcquently 
happen, not only that the means of giving to 
the disposition in question the written form, 
hut also the probability of obtaining the as- 
sistance of attesting witnesses, may be want- 
ing, — in one ca‘<e, and that a ease which is 
looked upon as the ease of principal import- 
ance, not only a written form for the tes- 
tamentary discourse, hut the assistance of 
attesting witnesses, and that to the number 
of three, is inexorably required — required on 
pain of nullity. 

In the case of Iasi wills, a set of formali- 
ties arc prescribed, and of course on pain of 
nullity, by a statute commonly and not inap- 
positely termed the Statute of Frauds (29 
C. II. c. 3.)t 

So far as this species of contract is con- 

t By the act 7 W. IV. & 1 Viet. c. 2fi, no- 
t^ticed above, p. 633, the 29 C. II. c. 3, so far as it 
has reference to wills, is repealed , — £cL 
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cerned, three points in relation to this statute 
are beyond dispute: the mischievousness of 

it the uselessness of it — and the corru|>tion 

in which it was begotten, and has been pre- 
served. 

The mischievousness of it is legible in 
glaring colours, in the multitude ot fair and 
genuine wills of which it has been destruc- 
tive, and t^ie enormous mass of litigation and 
lawyers’ profit of which it has been the fruit- 
^ful parent. 

The uselessness of it has been displayed 
by a course of experiment that has been go- 
ing on for nearly a century and a half. All 
this time, one half the property of the king- 
dom, by much the larger half,* has been left 
without any such security; and no incon- 
venience for the want of it has ever been so 
much as suspected. 

The corruption is manifested (if it be pos- 
sible for corruption when enveloped in long 
robes to be made manifest) by thcs^normity 
of the profit to Liwjer^, coupled with tl^‘ 
enormity of the misery to non-lawyers, of 
which It has heeUi the ctlicient cause. 

Is it in the nature of it to defeat more fair 
and genuine wills, than it prevents or exposes 
unfair or spurious ones? Then why apply it 
to property in any shape? 

Is it in the natiue of it to prevent or ex- 
pose more unfair or spurious wills, than it 
defeats fair and genuine ones? Then why 
refuse the benefit of it to property in the 
shape to which it is not applied?! 

* See the estimates wliich by different writers 
have of late yeai*n, on the occasion of tlie pro- 
perty taxes, been made, of 'le value of the masses 
of property in different shapes : taking into ac- 
count this circumstance, viz. the large nroportion 
of immoveable property, which, in the sum of 
what is called real proi)erty, stands exempted 
(viz. by marriage and other bettlemcnts ) from 
the operation of last wills. 

+ To a man whose reason is in his own keeping, 
it is scarce necessary to observe, tliat the demand 
for formalities cannot be varied by the considera- 
tion of the shape in which the ])roperty ha})pens 
to be invested: whether, for example, it consists 
principally of iinmoveableproperty, lands, leases, 
and so forth ; orprincipally of moveable property, 
such as stock in trade; or of property called in- 
corporeal, such as an annuity, which is neither 
immoveable nor moveable, but something be- 
tween both. Still less, whether, having an im- 
moveable mass for its subject-matter, the interest 
he has in it, being the same in substance, be ex- 
pressed in the language of the law by one form 
of words or another. And, moreover, that, if 
power be given to a man to dispose in this way 
of a portion of his property without tlie regular 
formalities, that portion should be, not a fixed 
and absolute one, but a relative one, proportioned 
as near as may be to the circumstances of the 
parties. 

Under the provision made on this subject by 
the law of England, everything, however, turns 
upon these irrelevant points. For the share be- 
longing to one of ten children in a quarter of an 


From the non-observance of the formalities 
in question, pre^^cribed as by it they stand pre- 
senbed, can any rational conclusion be formed 
in relation to the fairness or unfairness, the 
gcllulueue^s or s[)uriousuess, of a last will? 
then is the same la^t will fair and unfair, 
genuiiie.'and spuri«?us. 

Let tlie te^'tator leave property to the value 
of X2(),(HH) — wliereot X 10,000 in one of the 
two ''hapC'i, X10,000 in the other. I'he same 
last ^'ill, authenticated by one and the same 
act or acts of authentication, is fair and ge- 
nuine with respect to the one sum, uiitair or 
spurious with regal d to the othei. 

Oh! but immoveables, being a species of 
property of more importance, lequire better 
proh'ction tliaii moveables ; a sophism from 
the crude conceptions of feudal times, care- 
fully presprved, like so many others trom the 
same stock, by the eiiiming hand of lawyer- 
ciaft. Ten thousand pounds’ worth ot land, 
how much more is it wortli than ten tliousaud 
pounds’ woith of ■.uoiiey 

Jlut even that .sophi'«m, shallow ns it is, 
has no place iiere. Foi the self-^nmc iiieco- 
of hind, the }£10>(H)() woith ot land, accord- 
ing as the lawyer lias scii hilled one sort of 
jargon or aiiotiier on tlie occasion of it, shall 
he "uhject to the formalitiei. or stand ex- 
empt from them: and vice versa, money, the 
XIO.OOO woith of money, by tlie effect of 
another jargon, may iiave been subjected to 
the samt; rules as land. 

The difference between what is called real 
and what is called personal jnoperty, turns 
Ireqiieiitly upon a wind, or a phrase. Let the 
wolds lie, 1 give to A. my lioiise in D. for 
ninety-nine years, if he shall so long live: — 
these words, in the testator’s own writing, 

acre of unproductive ground, nothing less will 
serve than writing, with three witnesses: for the 
rents receivable for the snace of ninety-nine years 
for a street of a hundred houses, a will ivithout 
any witness, so it be in the hand of the testator, 
or even a will said to he delivered viva voce, so 
tliere he a certain number of witnesses to it, and 
so foikh, will in this case serve. So likewise if 
thepnqierty be in a moveable shape — floating for 
cxamidc, or cjpable of being floated ; rolling, or 
capable of being rolled — no matter to tlic amount 
of how many millions. Address yourself to a 
lawyer, and ask him for the reason of these dis- 
tinctions, — he begins telling you a tale of other 
times, the only sort of reason he ever heard of, 
or ever wished to hear of. If there ever was or 
might have been a time to which the provision 
might have been well suited, no matter how ill 
suited to the time in which we live: if there ever 
was a sort of people to whom it might have been 
beneficial, no matter how inconvenient to our- 
selves. 

Ask him what proportion of a dying man’s 
property should be exempted from formalities ? 
Projxirtion is theory, a sort of a thing he never 
desires to hear of: but what is better, ne can tell 
^^ou the proper sum to a farthing :— exactly thirty 
founds. 
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are sufficient — no Mitness is necessary. Let 
the words be, I give to A. my house in B. 
for his life : — witnesses no fewer than three 
ate necessary. In the same page, with his 
own hand, let a man give to A. one of his 
houses in the one way, and to B. the next 
house in the other way, — .hen is thk will of 
his half genuine, half spurious : it is his will 
for the one purpose, it is not his will for the 
other. 

Where is the absurdity which the Idwyer 
will not utter? — where is the mischief to 
which, so long as it can be done with profit 
and with safety, he will not continue to lend 
his hand? — avIumv is the absurdity, which, 
so it come from the nioutli of the lawyer, 
the non-lawyer will not worship? — where is 
the oppression under which, so long as he 
sees the hand of the lawyer liaviug, a part in 
the production of it, he will not submit with 
patience? 

Whichever of the two systems of policy 
above spoken of — the stiiirt or the lax system 
— be the most reasonable one, it makes no 
difference with legard to the wisdom of this 
law. Mischievous by the wliok extent of it, 
or else too scanty by a space greater than the 
whole extent of it : such is the alternative. 

Who the aittrhors were — ^wliat their views 
and intentions, arc points that make no sort 
of difference. A consideration somewhat 
more material, is the poisonous intluence of 
it upon the public morals. By what it neglects 
to do, it leaves the door open to wills in mul- 
titudes, which, tliough unprovided with the 
prescribed formalities, everybody sees to lie 
fair and genuine; and which, as such (the 
formalities not extending to tliomXarc poi- 
mitted to take effect. By what it does, ‘it 
shuts the door against other wills, the fairness 
of which is equally indisputable; but which, 
notwithstanding that acknowledged fairness 
(the formalities not being observed) it crnslies 
without mercy. But, so many wills, not frau- 
dulent or spurious upon the face of them, as 
it invalidates, so many acts of palpable and 
notorious injustice does it invite and eh'coii- 
rage men to commit. In the author of this 
law, supposing him a lawyer (and who but a 
lawyer could be the author of such a law?) 
an eye unstained by profcssioiuil prejudices 
may behold as clearly as in the author of any 
sort of other corrupt or corruptive law, the 
legislator of whom the poet speaks, when he 
says, leges Jixit pretio atqiie refixit* In his ca- 
pacity of legislator, he invites men to possess 
themselves of property which they are con- 
scious was not intended for them by the lawful 
owner: he invites them to enrich themselves 
by notorious injustice, that he or his brethren 
may come in for their portion of the spoil. 

Had the inconsistency been avoided — had 
the requisition of the formalities been ex- 
tended to property in every shape, — the 


temptation to injustice would have been as 
great, but the contempt shown for the known 
laws of justice would not have been so open 
and scandalous. The legislator might then 
have been understood to say, — 'Wherever 
these necessary formalities are not observed, 
my opinion is that the will is either fraudu- 
lent or spurious. The party interested (what- 
ever might have been his real opinion) might 
with some degree of plausibility at least, have 
been allowed to say, — Such being the opinion 
of the legislator, a person of consummate 
wisdom and iinternptod probity, can anybody, 
consistently with reason and candour, pro- 
fess to disbelieve me when I declare that his 
opinion is also mine? With this plea in his 
mouth, sincere or insincere, a man at any 
rate could not be publicly convicted of in- 
sinceiity and injustice. But when, to justify 
the law in point of prudence and common 
sense, the same will, made by the self-same 
person jtjjder the self-snme circumstances, 
must be pronounced fair and fraudulent, ge- 
nuine and spurious -T-gennine as to property 
in one shape, spurious as to property in an- 
other shape — when the same thing must be 
pronounced, at the same time and place, to 
be and not to be, — all pretence of honesty 
must be at end. What everybody must sec, 
is, that by no man, either in or out of his 
senses, was any such opinion ever really en- 
tertained. 

No man ever was or ever will be besotted 
enough to say, either that a w'ill of land to 
a given amount is in itself more apt to he un- 
fair than a w’ill of goods to t\io same amount, 
— or that, in the case of the will of land, the 
preventive efficacy of u given set of forma- 
lities as against unfairness, will be greater 
than in the case of a will of goods to the 
same amount. 

Whence, then, came the distinction? Evi- 
dently from the narrow views and selfish 
prejudices of two dilferent sets of lawyers. 
The common lawyers had possession of the 
cognizance of wills, so far as concerned lands; 
mcuiimg always (for such is the absurd and 
for ever inexplicable and inconceivable dis- 
tinction) where the quantity and quality of 
interest denominated the estate a real estato. 
The civilians — a tolerated remnant of a 
foreign breed of lawyers, the ecclesiastical 
Romanists, — had possession of the cogni- 
zance of the same instrument, so far as con- 
cerned every other species of property. In 
the adjustment of the business under the 
new invented rule of evidence, each, pre- 
serving his own share in the division of pow'er, 
W'as to retain the privilege of gratifying his 
owm prejudices. The same fact which was 
to become false in Westminster Hall, was to 
continue true in Doctors’ Commons. The 
same will, the same sentence, written by the 
self-same hand, attested by the self-same pair 
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of witnesses, was to be spurious or genuine, 
according as a man with fur upon his gown, 
or a man in a gown without fur, were to sit 
in judgment on it. So monstrous were the 
absurdities which the penners of tlie Statute 
of Frauds, having been fed wdth in their re- 
spective schools, scrupled not to ciam down 
the throats of their fellow- subjects by the 
power of the sceptre. 

Where, amidst all these lawyers, guides blind 
{iiid mercenary, was the legislator? — where 
was the man who, regardless of professional 
prejudices, possessed probity and intelligence 
to look to the sccuiity of proi)erly and tl)c 
tranquillity of the people? Alas! nowlieic 
Neither in tlK)>e days, nor down to the pre- 
sent, has any such elniraetci ever appeared. 
The true she|)herd of the people is a (‘oin- 
forter not yet born. Look to his place, — you 
find in it none ])ut hirelings. 

Under the English, as under other sys- 
tems, on the subject of wills anfl* other con- 
tracts, as on so large a portion besides o'? the 
field of law, the rule of action, such as it is, 
lias bad for its' authors, not legislators, but 
judges. In the making of it, the interest the 
promotion of which has been all along aimed 
at — to which it has all along been made sub- 
servient, has been, not the interest of the 
community at large, but the private interest 
of those by whom it has been made: and in 
the pursuit of this private interest there is 
no degree of vexation ar;d misery, which, on 
this part of the field as on every other, they 
have not been ready and satisfied to pro- 
duce. 

If it were possible that a state of things so 
manifest and undeniable could he matter of 
doubt to any one who has courage to look it 
in the face, this one example should suffice 
for the removal of the doubt. 

Right and wrong, wisdom and folly, feli- 
city and misery, must all he the same thing, 
ere the conduct of the English legislator, 
under the guidaiiee of English judges, on 
this part of the field of law, can find so much 
as an excuse. 

Hold up to the view of the man of law 
any one of these abuses, — if not so much 
as the shadow of a pretence can be found tor 
the justification of it, he solemnizes his tone, 
he knits his brow, and beholds in the air a 
host of dilficiiltics. Hut these difficulties, — 
what are they ? None but of his own making : 
the only difficulties he can find to plead, are 
the dilliculties which he makes. 

I'he course that presented itself as best 
ada[)ted to the pur|)ose has been brought to 
view above: were it ever so well adapted, 
the putting it in piactice would not be alto- 
gether exempt from difficulties, lint a course 
by which a great part of the abuse wouRHie 
lernoved, would not be attended with any tin i 
smallest difficulty. Do away at one stroke** 
VOL. VI. 


the distinction between a will of realty and a 
will of personalty : whatsoever formalities 
suffice for a will of personalty, let them suf- 
fice for a will of realty: repeal pro tanto the 
Statute of Frauds. 

The real dilficultios lie in removing the film 
of prejudice from the eyes of non-lawyers — in 
giving them the courage to look their own 
interest in the face. 

,As to the man of law, to cause him to lend 
a willing hand to the removal of imperfection 
or abuse in this shape or an) otlier, is matter, 
not t»f difficulty, but of moral impossibility. 
Unll upon a body of men, and such a body, 
to sacrifice cacli of them his own most im- 
portant interest to the public interest! — as 
well might you Call upon each and everyone 
of them to jump down his own throat. 

Wo?d-of-mouth wills are, in certain cases, 
allowed by the Statute of Fraud'^. In the 
description of these cases, the penman had 
evidently the case of nect'ssity in view. Hut 
in the descriptTon, or rather the exemplifica- 
tion, which lie gives of that case, he is far 
indeed fro^n eoveiiiig it with exactness. The 
case of last sickness, and that too disfigured 
by obscure and indistinct modifications, is 
the case he employs for that purpose. But 
the case of last sickness fn far indeed from 
being well adapted to the purpose. It goes 
beyond the mark: it falls short of it. There 
may be sickness — sickness terminating in 
death, and yet no necessity: no impediment 
to the fulfilment of the formalities in their 
utmost latitude. There may be necessity 
without sickness. A man in health is about 
to embark in a perilous adventure — no will 
made* and the means of making a regular 
will not at hand: to embark in an open 
boat on a high sea: to attack a robber: to 
plunge into a torrent to save a person from 
drowning: to plunge into a deep well to save 
a person from sufibcatioii. 

Among the provisions made by the Statute 
of Frauds, under the notion of preventing 
s’^nrious or incorrect last wills, when deli- 
vered, or supposed to have been delivered, by 
wokI of mouth, one (sect. 20) is in these 
words : — “ After six months passed after 
the .s[)eaking of the pretended” (instead of 
saying suppo'-cd) “ testamentary words, no 
testii.nony shall be received to prove any will 
nuncupative” (meaning by word of mouth,) 
“ except the said testimony, or the substance 
thereof, were committed to writing within six 
days after the making of the said will.” 

No person being here specially designated 
as the person, or as a person, by whom it is 
required that the recordation or supposed 
recordation shall have been made, the con- 
sequence is, that it may have been made in 
any manner, and by any person, so that it 
have been made within the time. But of this 
latitude another consequence is, that, sup- 
M m 
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posing such recordation to have been made 
by any one person, and (as is natural enough) 
by him alone, the validity of the will remains 
thereby in his power ; and he may either, 
under the influence of ill-will, suppress the 
testament altogether, or, iindpr the influence 
of rapacity, sell his testimony or the sup- 
pression of his testimony (and all this without 
exposing himself to punishment as for per- 
jury) to whichsoever of the parties interested 
will gve him the best price. 

As to the impropriety of frustrating the 
known will of the testator, and the honest 
expectations of any number of p(‘rsons, for 
want of compliance with a requisition whi<*h 
nothing is done to make them ac(juainted 
with, and which there is an abundantly pre- 
ponderant piobability that they have not been 
acquainted with in time, — it belongs not to 
the i)resent purpose. 

What does belong to the present purpose 
is, that, — if, instead of a requisition on pain 
of nullity, a recommendation were given on 
pain of suspicion, to call in the assistance of 
a notary honorary, or even profes^jonal,* in 
the manner above proposed, — the two anta- 
gonizing objects — prevention of s[)urioiis and 
unfair wills, prevention of the frustration of 
such as are genuine, and fair — would be much 
better secured and provided for than under 
that absurd or treacherous statute. 

The matter being thus not only committed 
to writing, but lodged in safe custody, the door 
would therefore be efTectually shut against 
the corrupt practice above indicated. Thus 
far against suppression of genuine wills : and 
moreover, against unfiiir wills — against wills 
rendered iintair, for example, by undue coer- 
cion, or by mental infirmity, — there would 
always be a chance, more or less consider- 
able, of the clearing up doubts, one way or 
other, or at least of the preservation of otlu'r- 
wise perishable evidence, by su<*h interroga- 
tories as it might happen to tlie notary to 
collect answers to, in pursuance of the in- 
structions provided by the law. s 

In the same statute, on the same subject 
of oral wills, are regulations in abundance, 
professing to have for their object the frus- 
tration of spurious wills of that description, 
but having for their effect, probably to a 
greater extent, the frustration of fair and 
genuine ones, and for their object (as usual) 
increase of uncertainty, and of litigation, with 
the sweet attendants for the sake of which 
it is promoted. 

Thfee witnesses, at the least, required not 
only to have been present at the writing of 
the will, but the same three witnesses re- 
quired to concur in proving it by their oaths : 
whatever be the distance of time to which it 
may have been in the power of the dishonest 


* See Chap. IV. § 3 & 4. 
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person whose endeavour it is to frustrate a 
fair and genuine will, to delay the possibility 
of proving it. Keep on feeing us till one 
of the witnesses is dead, and the property is 
yours.* 


* If the object of the author of this statute had 
been to create confusion, he could scarcely have 
pitched upon any more effectual means than he 
nas done. He foresees nothing: he sees nothing 
but through a cloud. In § ID, in speaking of a 
word-of-mou til will, he began with the case where 
there has been no written will already in exist- 
ence: and on that occasion he described the con- 
ditions on which he will allow it to stand good : 
the subject-matter being property in any shape 
but 7'C(iL In ^ 22 lie takes up the ojiposite case, 
that of the existence of a written will. In this 
case, shall a word-of-mouth will be good, or no? 
That, says he, depends upon the circumstances. 
Ask him what those circumstances are, — the first 
and principal one is, tliat it shall not be a word- 
of-mouth will, but a will in writing: it must be 
“ in the life' of the testator committed to writing, 
and t'fter the writing thereof read unto the tes- 
tator, and allowed by hirii, and proved to be so 
done by three witnesses at the least.” Allowed 
by him! Rut hov/ ? in what manner ? In the same 
manner as in the case of land, or tenements, &c. ? 
in the shape of real prmierty, as under § 5 & fl ? 
or in any and what diflcrent manner? Between 
the wording of the two clauses of the act — words 
employed to make provision for the same case— 
there is not the smallest connexion or analogy. 
That they should have been the work of the same 
hand, however unskilful, is morally impossible; 
they must have been, the work of two different, 
though alike careless and thoughtless, hands. If 
in the one case it be required (as in § 5) that the 
will e\])resscd in writing be sub cribed by the 
three witnesses, why not require, in § 22, the 
same proof of privity in the other case ? If the 
r provision requiring the will to be read over to 
the testator in the case of the non-real estate be a 
nccc.>saiy ])rccaution, why not extend the benefit 
of it to real estates ? VV^hy, in the case of the 
real estate (§ f),) insist u])on three witnesses to 
tlic will, without saying how many of them 
there shall be to ])rove it; and at tlie same time, 
in the case of the non-real estate, insist upon 
tliree witnesses to prove the will (?. e. in case of 
contestation, to. depose to the fairness of it) with- 
out saying whether there shall be any, and how 
many, to attest it? 

A fact which seems to have been a secret to 
the jicnner of this clause, but which one may 
venture to assert without hesitation, is, that all 
men are mortal. Qua're, what is the number of 
attesting witnesses that a man must procure (and 
that at a pinch, in circumstances in which a re- 
gularly written will cannot be made,) in order to 
make sure that, at any given distance of time, 
three of them shall be alive to prove the will in 
the character of deposing witnesses? To enume- 
rate the things necessary to be known, which our 
legislator did not know, would be an endless task. 
One of them is, the difference between an at- 
testing witness and a deposing witness— between 
writing, at the time when an instrument is au- 
thenticated, and speaking, at another time, when 
that same instrument has become the subject- 
^nnatter of dispute in a suit at law. 

Through such a thicket of confusion, what 
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In cases of all sorts without distinction, 
the mischiefs resulting’ from exclusion of tes- 
timony, and in particular from exclusion on 

shall be the course? Shall fair wills be ovei turned 
by wholesale ? — or, to prevent such subveision, 
shall the acts of the legislative power be over- 
turned by the judicial, on the jiretence of inter- 
pretation ? 1 Know not; but, what everybody 
Knows is, Viiat, in the century and a half that has 
elapsed, the legislator is not to be found to whom 
it has appealed worth while to pass an act for re- 
conciling on this ground the interests of consti- 
tutional obedience with the dictates of common 
sense and justice. 

More caprice, more incongruity, more per- 
plexity, the conseq[uence. Relative to wills of 
personal estate, this statute found the rules of 
evidence determined by the ecclesiastical courts, 
governed by the Roman law. Under tliat law, a 
will in the handwriting of the testator is a good 
will, even without any attesting witnesses. Under 
the same law, the will, thougli not written by the 
testator, yet, if (to use the words of^he statute) 
“ read unto the testator and allowed liV him,” or 
indeed if allowed by him, whether read to bin? or 
no, would then have been, as it still is, good ; 
such allowance being proved by two witnesses. 
The testimony of two witnesses, therefore, being 
sufficient to prove the wi/rA-b?// of a will, having 
property in this shape for its subject-matter, why 
should not the same quantity of testimony be suf- 
ficient to prove the annulling or altering of it? 
Or if, in the case of proi^erty in this shape, three 
are so necessary to render the annulment or al- 
teration of a will a probable event, why should 
that same number be less necessary, even in the 
case of projierty in this sam© neglected shape, to 
prove the making of a will in the first instance? 
15ut this would have put pr()j)erty personal upon 
the same footing in this rcsjicct with property 
real ; it would have rendered the law, if not rea- 
sonable, nor favourable to tranquillity nor to pro- 
bity, yet, in its unreasonableness, consistent and 
simple, at least: which was not to be endured. 
It was neccssaiy that, like tlic law of succession 
to intestates, the law of testaments should be in 
a shape which* no mortal conception could lay 
hold of, and which, if laid hold of, no mortal 
niemoiy would he able to retain. 

Nor IS tins all. Though witnesses are so little 
liable to die, tcstators.it seems, aie not only liable 
to die, bill apt to allow wills after they arc dead. 
'J’o make piovision (as it should seem) for this 
accident, it is, fluitlicrore lie comes to require that 
tlie sort of will in (luestion (tlie word-of-mouth 
will) shall he in writing, and allowed by the tes- 
tator, lie lakes care to stipulate tliat the opera- 
tion of putting it into writing sluill be performed 
“ in the life of tlie testator,” for fear oi his being 
put to the trouble of allowing it after he is dead. 
The confusion would not have been thick enough 
without the insertion of this surplusage. 

By the last of the two provisions contained in 
§ 21, “ no nuncupative will shall be at any time 
received to be proved, unless process have first 
issued to call on the widow, or next of kindred 
to the deceased, to the end they may contest the 
same if they please.” 

1. The object, probably, which the penner of 
this clause had in view, was, the making business 
forjudge and Co. in the ecclesiastical court: and. j 
for this object, the provision made is effectuar i 
and secure. What is required is, that the process ] 


the score of interest, will be fully stated 
hereafter. * In the case of testaments, the 
mischiefs had been so severely felt, and so 

shall have issued: what is not required is, that 
it shall have been received. If it lias not been 
u'ceivwl, the <»Ntci*ihle purpose has not been an- 
swered; hut the real purpose, viz. the receipt of 
the tees, being answered, in this case as in the 
otlieis, such accoiilingly is the requisition made. 
An^iicident altogether natural and frequent was 
and is, that the widow or the next of kindred (if 
there be but one) is, for an indefinite time, and 
without any imputation upon his or her probity, 
out of the reach of this process, whatsoever it be. 
To a man who liad Justice in view, this accident 
would afford no reason why the required proof, 
and tlie will along with it, should perish ; but, as 
on all other occasions so on this, what the learned 
draughtsman had in view was fees. 

Thq next of kindred :” it may happen to 
him to be one, or it may ha])pcn to them to be in 
any greater number. All are known, or some aie 
not kiiow’n : whatsoever be to be understood by 
pweess^ and whatsoever he to be understood by 
i<isuing^ process is issued as to some, not issued 
as to others. In this case, is the will, or is it not- 
“ at any time t() be received, to be proved ?^ 
Address yot2Vself in a proper manner to Judge 
and Co., and it is possible that, some day or other, 
you may know: but it will not the less remain a 
secret to all who have not ])aid for it. 

The supposed will being inVavour of the wi- 
dow, to the exclusion of tlie next of kindred ; the 
process, at any rate, being issued, and addressed 
or not addressed to tlie widow, is received or not 
received by her. 

The supposed will being in favour of the one 
next of kindred, to the exclusion of the widow,— 
the process* being at any rate issued, and ad- 
dressed or not addressed to that one next of kin- 
dred, is received or not received by that one next 
of kindled. 

' In each of these cases, the words of the act are 
satisfied. Will the judge he satisfied ? Ask him 
m the proper manner, and it is possible that one 
day you may know. 

A former will has been made, and the persons 
in whose favour it was made are all of them 
strangers, none of them eitlicr widow or next of 
kindred : this will subsisting, a subsequent will 
finds neither widow nor next of kin possessed of 
an^> interest to contest it. Process having been 
duly and regularly issued, if either widow or next 
of kin have, received it, so much the worse for 
them: hut those things of which it was intended 
that they sliould be received have been received, 
viz. the fees. — But (say s thelcarned scribe, or some 
one for liim,^ It is no intention of yours, that, af- 
ter one will lias been made, another in the word- 
of-mouth form, by us called nuncupative, should 
be made :^and to that effect is our very next sec- 
tion.— Answer: if not, 80 much the worse. What 
your next section extends to, however, is only the 
disallowance of a succeeding nuncupative will 
after a preceding written one; but to a preceding 
It may happen to have been also nuncupative : 
and thus it is that the effect takes place, which 
to you was either an object of desire, or at best a 
matterof indifference,— that the only persons by 
whom the pretended notice is received (if by any 
it be received) are of the number of those to 
whom it is not of any use. 

* Book IX. Exclusion^ 
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fully recognised, that a])oiit eighty years ago 
tl>ey attracted the notice of the legislature. 
To do away this ground of exclusion altoge- 
ther, either in regard to transactions of the 
sort in question, or in short in regard to any 
case whatsoever, would have been too great 
a sacrifice of professional prejudice to j^)uhlic 
utility — an exertion far beyond the wisdom 
of the time. Recourse was had to a soit of 
half measure — an expedient which, thoygh 
not equal to the cure of the mischief, yet, in 
the character of a palliative, was not alto- 
gether without its use. To do away the nul- 
lity altogether, would have been too wide a 
stretch — too bold a measure: instead of that, 
they transferred it from the whole will taken 
together, to each particular bequest. A legai'y 
being given to a subscribing witness, the 
bequest of this particular legacy was (declared 
void, and, at that price, the attestation and 
deposition of the legatee, in the character of 
a witness, were to be held good. 

The persons by whom it Ss most natural 
that a man’s deathbed should he surrounded, 
are the persons who, in case oMiis making 
a will, arc, in consequence of his kindness 
towards them, most likely to find themselves 
in that sort of situation which will give thcmi 
an interest in tele support of it. near rela- 
tions — old friends — old servants. But in- 
terest (it was said) is a sort of taint, the elFcct 
of which is to give a legal foulness to a man’s 
evidence. To clear away this foulness, re- 
quires a legal purge. There are three purges 
applicable to this case : receipt of the legacy, 
refusal to receive it, refusal to pay it : three 
diaphoretics these, any one of which has vir- 
tue enough to carry off the peccant niaitcr.* ^ 

Such is the prescription. In point of form, 
nothing can be fairer. But how stands it in 
point of effect and substance? 

The will is either fair or unfair. Is it a 
fair one? there is no mischief to prevent: 
injustice is the fruit of the law, and the only 

• This act is the 25th Geo. II. c. 6.^ In ;>;he 
preamble to it may be seen an example of the 
sort of varnish with which, in English law more 
especially, the works of legislators, and in par- 
ticular the works of lawyers in the way of legis- 
lation, are so constantly and diligently covered. 
From lawgivers so wise, what laws ever proceed 
but wise ones ? But. of all marks of wisdom, 
what (according to the Spanish proverb) more 
abundant or genuine than doubts ? As wisdom 
increases, doubts accordingly multinly. But, as 
there is a time for all things, so is there even for 
the removal of doubts : even of lawyers’ doubts. 
Beards are also marks of wisdom ; yet neither is 
shaying without its use. Too good ever to be al- 
ter^, neither this law nor any other can ever be 
too good to be explained. A wise and good pro- 
vision is the provision now in hand; the provision 
winch, for validity of this and that sort of j 

a Thw act is «^ealed, except as to the co- I 
lonies, 7 W. and 1 Viet. c. 26— .Fd 


fruit of It. To invalidate the entire 
would have been one injustice: to invalidate 
the legacy, is another injustice. Thus much 
may indeed be said,— -but it is the best that 
can he said, — the injustice introduced is less 
than the injustice done away. 

If imposition be at work, what is there 
in the security afforded against it by this 
arrangement, that can be relied upon for pre- 
venting it? The reward for dishonesty, in- 
stead of being held up to view upon the face 
of the will, must be covered up: as, in this 
like all other cases, it is most natural it 
should he. Confidence — a certain measure of 
it — is necessary to all conspiracies. In the 
case of murdi'r, whert' the contriving head 
engages an executing hand, the >troke, if 
struck, must Ix' struck cither before pay- 
ment, or not till aftLTwards: in the first ease, 
llie assassin trusts the suboinei ; in the other, 
the suborner trusts the assassin. Suppose no 
confidence,' an untairwill ciin no more he set 
uptj'or hiie, than a minder can hi' committed 
from the same motivt*: suppo^^e contidenee, 
an unfair will ni.iy he set up us well when 
tlie legdey is made void, as when it is made 
payable. 

By the act wliieh this act takes upon it- 
self to amend, tliree siibserihing witnesses 
are made necessary. Under these circum- 
stance^ (foigery out of the case,) no unfair 
will can have been hroui^hf into existence, 
without a conspiracy between that number 
of subscribing witnesses. But, in case of a 
set of persons thus linked together by in- 
terest and guilt, what differerce can it make 
to them whether a legacy left to a subscrib- 
ing witness is exigible or not exigible? Such 
as aie the sliareh agreed upon, siicli, in so 
far as the conspirators are true to one another, 
will be the shaies respectively received. If, 
when the time comes, the executor or other 
paymaster feels himself disjiosed to be false 
to his confederates, the circumstance of their 
wages being specified in the form of a legacy, 

will, requires “ three or four credible witnesses;” 
but doubts have arisen under it what witnesses 
are to be deemed legal witnesses: the object of 
the new act is therefore to avoid” those doubts; 
or, in other words, to remove them. Such, then, 
was the pretended function of the act; not alte- 
ration, but pure interpretation. What is its real 
function? Not interpretation, but alteration. Mis- 
chief, flagrant misenief, had been experienced ; 
the cause of it was, partly the work of the legis- 
lator, the act itself, by which (without any notice 
to testators) witnesses in such a number were ren- 
dered necessary to the validity of a will ; partly 
the work of the judge, by which the testimony of 
the description of persons most likely to be called 
in to subscribe, had so rashly been excluded. 
What, then, does the act? It puts an end to what 
the judges used to do, and does what it was not 
in their power to do; it receives the testimony 
ptf the so appointed witness, but deprives him of 
I his legacy. 
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will not prevent his being false to them: if 
he is (li<5pose(l to be true to them, the cir- 
cumstance of their wages not being specified 
in thalform, will not prevent his being true 
to them. The agreement made, and the exe- 
cutor pitched upon, of what use can it be to 
liim, or to his accomplices, that the wages of 
their iniquity should be posted up on the face 
of the will? What security, what advantage 
can it be in any shape to any of the conspira- 
tors ? The effect would be — what? Not 
to give security to the scheme, but to draw 
suspicion upon it, and endanger the success 
of it. 

Put any case of unfairness — forgery, ob- 
tainment by compulsion, ohtainment by mis- 
representation and fraud; in either case, 
sanity or insanity: — the argument applies 
still with equal force. 

The utility ot the provision is, upon this 
view of it, greater in appearance than in 
reality : the mischievousness of will be 
found greater in reality than in apjicaraiuir. 

The law of evidence, foundeil as it has 
been upon the principles that have been dis- 
played, may be considered as a great* school 
of injustice, in which nothing but injustice is 
to be learned, and in which every rule and 
maxim it gives birth to, imbibes tlie original 
taint, and comes out a lesion of injustice. 

Distribution of the bulk of the properly — 
donation of minor legacies. Such is the dis- 
tinction, which though nowhere announced 
in words, nor even capable of being marked 
out by any precise boundary lines, is not the 
less perceptibl'A upon the face of the gene- 
rality of wills. 13y the former, the bulk of 
the property is distributed among tlie nearest 
relatives : by the latter, tokens of remem- 
brance are given to persons situated without 
the pale of near relationship — to piirticular 
friends, to old and faithful servanis. In the 
eyes of unsuspecting probity and uncorrupted 
common sense, how natural the association, 
bow amiable the reciprocity, that tlie per^jons 
pitched upon to receive the token of alfcclion 
should be the persons called upon to aecepl 
on their parts the honourable cliaige — to len- 
der on their paits the honourable service. 

After making piovision for the domestic 
circle — after taking care ot his natural and 
necessaiy dependents, and mentioning in his 
will, not so much for provision as for Iionour, 
the most intimate of his friends without the 
circle, and the most confidential of his ser- 
vants, — this, says he to them, addressing 
himself to them in language suited to their 
respective stations — this, says he, is my will, 
and be you my witnesses to it. The testator 
departed, and the will opened, up stands the 
legislator, and says to the family — You see 
the legacies that were intended : do not pay 
them : you need noty unless you choose, Dq 
Englishmen in general accept of the offer tbusi 


made them by their rulers ? I think better 
of them than to suppose it. The wages of 
iniquity are held out without ceasing, to cor- 
rupt the people ; but I believe it is hut here 
and there that in this instance they are ac- 
cepted. 

On this occasioii, as on so many others, the 
iniquity of the law depends in no small degree 
upon the care taken to conceal the knowledge 
of It from the body of the people. Suppose 
the^aw in this behalf universally known, the 
effect of it would be simply to oblige testa*- 
tors to provide themselves with persons that 
arc indifferent to their affections, to serve 
them for attesting witnesses : hut in fact it 
is generally unknown ; and thence comes the 
immoral tendency of the provision, as above 
held lip to view. 

Persians who set about the fabrication of 
false wills — these are the persons who will 
be ‘^ure to make themselves masters, as far as 
is in their power, of whatever has been done 
upon the subject' by the latv. Illiterate they 
cannot he : per‘?ons j)rofessionally acquainted 
with the law tliey will fsorne of them, the 
head manager at Icnst, will) probably be : the 
suspicion and anxiety inseparably attached to 
guilt, cspcciall}/ to guilt in this insidious shape, 
will be almost sure to put thgrn upon this in- 
quiry HI the first instance. These, then — the 
only description of person's against whose dis- 
honesty the expedient is iritimded as a guard 
— are the very persons on whom it will not 
operate. They know, they knew well enough 
before the act, that a legacy given to any one 
of them would be enough, if not to destroy, 
at any rate to endanger, the whole will. Ily 
them, care will he taken not to insert any 
feuch legacy. ^The persons, the only persons, 
by whom any such legacy was ever likely to 
have been inserted, were real fair testators — 
testators meaning in the simplieity of their 
hearts to bestow tlie;^e manifestations of kind- 
ness iqxrn their fiieiid^, little suspecting that 
the sime law whiidi o{)enIy professes to give 
effect to a man’s will, defeats it by connter- 
dcreriiiinations, which it suffers to remain se- 
cr<‘t ones. 

8o much for the practical enactments of 
Eii'^lish law. The nomenclature used by law- 
yers on the subject of deeds and wills, is, in 
many instances, remarkably unhappy: the 
effect of it will naturally be to present erro- 
neous co-^ceptions — at least to all men but 
themselves. 

1. Deliver used instead of declare or re- 
cognise. 1 deliver this as my act and deed. To 
this belongs the conjugate delivery : the de- 
livery of a deed. But, in common speech, 
a thing that is said to be delivered is un- 
derstood to pass out of the possession of the 
person by whom it is delivered, into the pos- 
session of some other person — the person (if 
there be any determinate person, M'hicU is 
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what tb« word seems to imply) to whom it 
is delivered. And such is the import given 
to it by lawyers themselves, in other cases : 
for instance, in the case of an action for goods 
sold and delivered. But, in the case of a deed, 
the instrument docs not necessarily pass out 
of the possession of him whose deed it is, and 
by whom it is said to be delivered: it is only 
by accident, if it happens' on that occasion to 
be delivered to anybody else ; in particular, 
if at that same time it happens to be delivered 
to any of the other contracting parties. Of 
the word declare^ the import is alike known 
to every man who is acquainted with the 
language. It conveys the idea meant to be 
conveyed : it conveys not to any mind any 
idea that is not on this occasion intended to 
be conveyed. 

In the case of a will, the term is particu- 
larly improper. It is among the characteristic 
properties of this species of instrument, that 
no man has a right to have it delivered to 
him. The most tiatural and customary, and 
in most instances the most proper peison to 
have the custody of it, is the testator him- 
self. 

True it is that the word declaration will 
not by itself serve to convey the whole of the 
signification whrli lawyers have contrived to 
include in the word delivery. This conjugate 
of the word declare, cannot of itself be made 
use of in this sense. In the phrase I declare 
this to be my act and deed, the sense is indeed 
as complete as in the phrase I deliver this as 
my act and deed. But, though the phrase de- 
livery of a deed or wdl has a known meaning, 
the phrase declaration of a deed or will has no 
such meaning. 

2. Publication, used as synonymous to re- 
coynition : publication, instead of authentica- 
tion. In a case where concealment as against 
the public in general, and, in many instances, 
secrecy as towards every individual without 
exception, is a lawful and rational as well as 
a very common object, — publication, a word 
in general use to denote the opj)osite of con- 
cealment, to put a direct negative on ct^'ery 
such idea as that of secrecy and conceal- 
ment, is particularly incongruofis. An ob- 
ject which (as above mentioned) calls for the 
legislator’s care, is the making provision for 
rendering it practicable to a testator to give 
a sufficient authentication to his will, at the 
same time that even the fact of his having 
made a will remains a secret to all the world. 
Secret authentication is a term I can, on this 
occasion, make use of without impropriety 
and without scruple. But secret publication ? 
Who could be allowed to speak of secret 
publication? By whom would any such ex- 
[pressioii be endured ? 

^^J]he word authentication, correct and ex- 
as it is, 'I would nevertheless have 

pr^sfycould I have found a more familiar 1 

avoided,^ 


one that were equally expressive, to take its 
place. Why? For this reason, that it is not 
so familiar as could be wished. By the bulk 
of the people it would scarce be understood 
without inquiry and explanation. But a word 
which, until explained, may chance to convey 
no idea, is better beyond comparison than a 
word which, to every one who hears it, pre- 
sents a false one — produces a degi ee of mis- 
conception such as nothing but long practice 
in the use of an incongruous language will 
enable a man effectually to get the better of. 
For my own part, familiarized as I am with a 
system of nomenclature which seems to have 
had confusion and uncertainty for its object, 
in the present instance I can never get rid of 
the impression without pain and difficulty. 
How much more difficult the task to the 
unlettered peasant, the handicraft, the petty 
shopkeeper I 

This caution will be apt to appear incon- 
ceivable//) a lawyer. But, to a man to whom 

would be matter of regret and even of 
shame not to be understood, and above all in 
matters of law, nomenclature is no light mat- 
ter. (M a man who cares not whether the 
law be understood or no, or who, if he saw to 
the bottom of his own mind, would acknow- 
ledge (as some have done) that it should be 
either not understood or misunderstood by 
the generality of his fellow-subject.s, matters 
of this sort sit light and easy. 

3. Execution, instead of recognition. Am- 
biguity and uncertainty, one would think, 
w’cre the very ends in view of j urisprudence. 
She has certainly no dislike t^o them, nor any 
the smallest desire to get rid of them. Speak- 
ing of a testator, they say he executes his will. 
What then ? Is he the executor of his own 
will ? Not lie, any more than tlic executioner 
of it.* The executor is another person. But 
the executor of the will, — of him is it not also 
said sometimes that he executes it? 

Connected with the verb to execute, is its 
conjugate the substantive execution. Whose 
act, then, is it, that is expressed by the term 
exeevtioni May it not be the act of the tes- 
tator? May it not alike be the act of the exe- 
cutor, whose act it can never be in the other 
sense ? 

So, again, in the case of a contract. One 
mode of executing it is to authenticate the 
instrument by which the obligations are ex- 

* The executioner of it, without much impro- 
priety, might be termed the lawyer, and his dupe 
the legislator ; wlio, satisfied in his own con- 
science of the fairness of it, puts it to death, be- 
cause the testator neglected to comply with this 
or that requisition, the existence of which it had 
been rendered impossible for him to be apprized 
of — the knowledge of which had never travelled 
beyond the breast that batched it : made, as the 
requisitions of jurisprudence are so often made, 
^after the man who is punished fox the non-ob- 
. servance of them was no longer in existence. 
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pressed ; another way is to fulfil tliose obli- 
gations. What a nomenclature, in which the 
same word is employed to express the creation 
of an obligation and the annihilation of it! 

CHAPTER VI. 

OF PREAPPOINTED EVIDENCE, CONSIDERED 
. AS APPLIED TO LAWS. 

Preappointed evidence having been consi- 
dered (as above) in its application to legalized 
contracts — to those private sorts of laws, in 
the estublishmoiit of which the legislator and 
the individuals empowered by liim operate in 
conjunction, — we come luiw to speak of the 
same principle considered in its application (o 
laws in the common acceptation of the word ; 
viz. those rides of action, in (lie efe-talilisliment 
of which the legislator o[)eratcs alone. 

Naturally, the consideration of the simple 
object should have preceded that ^f the com- 
plex. Rut, by biinging to view the su]^jeet 
of legalized contracts*«ii the fust instance, an 
object of refv'iTiice and conipaii^oii was set 
up, by which, iiow that the a[)plieatiiOu of the 
principle to laws is brought upon the eaipet, 
suggestions not iminstructive may be afforded. 

Of the four evils, to the prevention of 
which the appliciition of the principle has 
been seen to be capable of being diiected in 
the ease of legulizi’d contracts, there are two 
— viz. spuriousness and unfairness — to the 
prevention of which, in ’tlie case of laws^ it 
is in the practice of nations so generally and 
habitually directed, that the ap[)lication of it 
can scarcely be considered as an object of 
inquiry belonging to the present work. 

There remain two other evils; viz. non-* 
notoriety with respect to existence, and un- 
certainty with respect to import. Happy the 
lot of mankind — much happier than, in Eng- 
land more e'^pecially, it is in a way speedily 
to he — if, for the defence of the community 
against these crying mischiefs, the principle 
of preap[)0]iited evidence had received* the 
all-enihracing application it is capable of, or 
even a degree of a[)plication equal in extent 
to that which it has received in the case of 
contracts. 

In the case of a contract, scription, consi- 
dered in the character of a security against 
non-notoriety in respect to the existence of 
the contract and uncertainty as to its import, 
suggests itself naturally to individual reason; 
and would, by individual reason, he, in an 
extensive degree, even without the interven- 
tion of h'gislative authority, adopted. 

When the practice of the art of writing had 
begun to be to a certain degree general, in 
such sort that any factitious demand for ser- 
vice in this line seemed no longer in danger 
of not being followed by supply, — the legis- 
lator was, with few or no exceptions, aiin^ 


the civilized or civilizing nations of Europe, 
seen to interpose his authority : converting 
into a legal obligation a precaution to which, 
till then, had belonged no other origin than 
individual prudence. 

In the instance of individuals, this precau- 
tion,, in so far Ts freely adopted, had for its 
manifest and indisputable tinal cause, the pre- 
vention of those evils. But on the part of the 
legislator, — at any rate on the part of those 
by whose counsels the hand of the legisla- 
tor was on this occasion put in motion and 
guided, — this precaution had no such final 
cause. 

The class of persons by whose counsels the 
liaud of the legislator was at that time, and 
in general, throughout the civilizeil part of 
the world, continues to he, guided, were and 
are pryfessioiud lawyers: men who, whether 
in their original cliaiacter of advocates, or in 
tlieir siihsequeniinl and superior character of 
judges, were and are, under the iidluence of 
the fee-gat herhig principle, knit together into 
a compact body hj the strongest and most 
indissoluble ties — by one common interest, 
impelling them in a din’ctioii in almost every 
turn opposite to the intciesi of the commu- 
nity over which they rule, and which they 
profess to serve. 

Individuals, in the use spontaneously made 
of writing, had of course (as above mentioned) 
for their object and final cause, the preven- 
tion of the evils above mentioned ; viz. non- 
notorietij (including ohlunon) in regard to the 
existence of the contract, and uncertainty in 
regard td the import and effect of it. 

Lawyers, the persons by whose counsels 
the Jiand of the legislator was guided, had 
not, — in the nature of man they could not 
have had, — any such object. Their object 
was, the making of power, intluence, and pro- 
fit for themselves; i. e. the makmg of business 
— in their case the natural, and naturally 
the sole, parent of that amiable progeny. So 
accordingly they ordered matters, that what 
they had ordained to be written, none but a 
lawyer could be .supposed to be, indeed scarce 
any could he, competent to write. 

Had tde prevention of tliose evils — or of 
any evils other than the only one to which, 
in their situation, it was in the nature of man 
that their sensitive faculty should be sen- 
sible, viz. insujjicicnct/ of business — been in 
their vyshes and endeavours, — the anxiety 
thus manifested by them to see those same 
evils prevented, in so far as liable to have 
place in the case of those expressions of will 
in the formation of which the individual and 


the legislator were acting in conjunctiony 
would have applied itself, and with eqmal 
force, to all those expressions of the 
the formation of which the legislator 
self, or his subordinates and suh^j^^ir 
judges) acts alone. 
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But, in regard to the rule of action, by 
whomsoever framed, the real object has ever 
been (what, under such circumstances, it ne- 
ver can cease to be) not the prevention of 
uncertainty, but the increase of it. Hence 
it is, that, throughout the sphere of their in- 
fluence, but nowhere with so much zeal and 
success as under the British constitution (un- 
der which their influence has by a concur- 
rence of causes been rendered in a peculiar 
degree extensive and irresistible,) — it flas 
been a rule of conduct with the legislature 
to leave the rule of other men’s action in a 
state of as complete uncertainty, or rather 
inscrutability and non-existence, as possible. 

Instead of declaring, himself, what, on each 
part of the field of his authority, his will is, 
the course which, under the direction of these 
his treacherous guides, he has so assiduously 
pursued, has been to abstain from making 
known his will, or so much as forming one. 

Everywhere (but nowhere among civilized 
men so completely as in Groat Britain,) he 
has given up his subjects to the tormentors : 
he has given them up to be tormented with- 
out mercy, and in all imaginablc»‘ways, for 
non-compliance with a will which it has been 
the care of the tormentors should never be 
declared, nor so nauch as formed: tormented 
for non-compliance, where compliance was 
and is (having been studiously and effectually 
caused to be so) impossible. 

Not but that there has all along been a 
pretended rule of action — a pretence for vex- 
ation and pillage never wanting. But this pre- 
tended rule of action, what has it been — what 
is it ? A mere phantom — a figment of the im- 
agination ; in the composition of whic;Ji the 
legislator himself, whose will it is pretended 
to be, has never had any the smallest share. 

Dragged under the rod (though, where any- 
thing is to be got by excluding him, neither 
compelled nor suffered to come into the pre- 
sence) of one of these lawyers or companies 
of lawyers, — a man is in one or other way 
vexed, and always by them and for their 
benefit, on pretence of his not having done 
something which he was never commanded 
to do, or having done sorncthing^which he 
never vvas commanded not to do. Under the 
name of punishment, or under some other 
name, he is thus vexed : and, from such ob- 
servation as men cannot be prevented from 
taking of the individual case in which 4he man 
is thus vexed, other men are left to frame to 
themselves, as they can, the conception of a 
law or rule of law : a rule or law completely 
imaginary, not framed by the legislator, nor 
so much as by the immediate author of the 
^^ation, the judge : an imaginary law, such 
it been real, might have warranted 
Wsion under and by virtue of which he 
^ )|^^xed. 

Ionics^* ' action is in the form of 


common law, there is no such thing, properly 
speaking, as a law, a general law : there is no 
such thing as any act of the legislator, any 
expression of the will of the legislator, in the 
case. The judge, to warrant his proceeding, 
is forced to have recourse to fiction — to feign 
the existence of a law, and, upon the ground 
of this imaginary law, to proceed as if it were 
a real one. He takes a survey of the cases 
that present themselves as bearing the closest 
analogy to the particular case in hand ; he 
observes the decisions that have been pro- 
nounced by judges, by himself, his colleagues, 
or their predecessors, on the occasion of those 
cases ; he considers with himself what the 
tenor or purport of a law would have been, 
supposing a law, a real law, made in terms 
such as would have warranted the decisions 
that (as above) he finds to have been pro- 
nounced, together with the decision which, 
in the case in question, he proposes to him- 
self (on th'v' presumption of its conformity to 
the-o^neral complexion of those decisions) to 
pronounce ; and, upon-this feigned law, the 
work of his own imagination, Ivi passes judg- 
ment as If it were a real one. 

Ask them in what words this pretended 
will stands expressed : — no answer ; for an- 
swer is impossible. 

Ask them at what time, in what place, it 
was formed and expressed : — still the same 
necessary silence. 

Ask them by whom made or by whovi ex- 
pressed: — either silence or stark falsehood. 
Was it by them, or any of them ? God forbid I 
they know their duty better : ,fheir bounden 
duty, their only right, is, not to make law, but 
declare it. Declare what ? Declare that to 
‘have been made, which to their own perfect 
knowledge never was made? Give their own 
fictions, their own interest-begotten false- 
hoods, for realities ? 

NulHs lex veibis, <i nullo, nulhht, nunquam. 

Law, in no words — by no one — never — made. 

Such is the phantom, the god of their own 
making, to which, under the eye of a con- 
niving legislator, they compel obedience, or 
rather submission, on the part of his subjects ; 
and in the name of which those too-patient 
subjects suffer themselves to be tormented, 
as if it were of flesh and blood. This is that 
idol, so indefatigably bedaubed v/itli praise, in 
comparison with which all other praise is cold : 
— the wisdom of ages — the perfection of rea- 
son — that of which reason is the life. 

Well might they cause it to be ordained, 
that contracts (those declarations of individual 
will to which they profess to give binding 
force) should be in writing, and thence pro- 
vided with determinate assemblages of words 
for the expression of them: since, whatever 
degree of certainty might have been pro- 
duced by those portions of written law, is 
6^*literated by the patches of this species of 
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imwTittcn unformed law, with which they are 
everywhere overlaid. The contract, which 
forms tlie apparent and pretended ride of 
action, is visible : but the practice, or con- 
jectural rule of law, by which it will be found 
to have been aniuilled, or ini'^interpretcd, or 
interpreted away, is not visible ; nor cati the 
elTect of it be known, till, after the substance 
of the parties has been consumed in litigation, 
the existence of this rule is declared, that is 
to say, the rule is made, by the judge. 

• Thus it is, that, by requiring contracts to 
be in writing, they have thrown profit into 
their own hands. Had certainty been pro- 
duced, their mass of profit would have been 
diminished. If, under such strong induce- 
ment to the contrary, certainty had been 
given by one branch of the partnership to the 
contract as it stood upon the face ot its own 
words, that ceitainty would by another, the 
higher banch of that same partnership, be 
overruled and done away : by dint of nulli- 
ties, seconded by a set of mutually cdidlicting 
and universally liexible r.plcs of interpretatiOii 
or construction, as they are called, and other 
iinpromulgated,’and unenacted, and spurious 
laws, of the same fantastic fabric : laws, which 
are neither laws of nullification nor laws of 
interpretation. 

By notification of contracts themselves, no- 
thing effectual is done — no security afforded, 
any further than as the effect which those 
contracts will have, is made known. But 
the effect of those contracts can no further 
be made known, than in so far as, in effect, 
and (to that end) in tenor, those rules are 
made known, which the effect of the con- 
tracts is obliterated or transmuted. 

But, by causing the tenor of these rules 
(that is to say, of any rules that have been 
or could be framed and settled in relation to 
the subject) to be consigned to determinate 
assemblages of words, — and thus, in manner 
as above |)roposed, or in any other manner, 
brouglit home, on the oecasioris which call 
for t heir being acted under, to the mind of 
those whose lot in life is made to rest upon 
lluuii'; by any such course, the real object 
of the vvliole system would, to so wide an 
extent, be counteracted and defeated : and 
hence it is, that as well tliose as any other 
arrangements, the eifect of which would be 
to render knowledge possible, where igno- 
rance has been madi* fatal, will, till tliey are 
accomplished (should it he their lot ever to 
be accomplished,) be reprohatcHl, and pro- 
nounced (as everything that is good ever has 
been, and ever will be, by those to whose 
sinister interests, and interest-begotten pre- 
judices, its aspect is unfavourable) to be 
theoretical, and speculative, and visionary, and 
mischievous, and impracticable. 

When, by proper authority (by the autho- 
rity of the legislator,) a law is abrogated, — • 


the fact of its abrogation is no more exposed 
to doubt than the fact of its enactment : the 
same evidence, the same preappointed evi- 
dence, that serves for the establishment of 
the one fact, serves for the establishment of 
the other. 

When, by improper, by usurped authority 
— by the authority of the sworn servant of 
the legislator, the judge, overruling and con- 
temning the authorily of his master — any 
suchqiower is exercised, — confusion, confu- 
sion ever delightful and profitable to the au- 
thors of it, is the consequence. 

By some compiler or copyist of statutes, 
the date of whose labour stands antecedent 
to the invention of printing, laws anterior to 
the reign of Henry III. were (at whose, if at 
any one’s, suggestion, or by what authority, 
is now undiscoverable) omitted. By this man, 
whoever he was, all those ancient laws were 
abrogated in the lump — abrogated, to use 
the language of Scotch law, by desuetude. 

But desuetude is not a 'person, a legislator 
by whom laws can be abrogated : abrogated 
on pretence of desuetude, a law cannot but 
have been ali^ogated by the judge. 

In Scotland, tlie expression of the will of 
the legitimate legislator is thus abrogated — 
abrogated ad libitum, by the judge, the Court 
of Session ; abrogated, in vf/tiie (it should 
seem) of wliat in Latin they call their nohile 
ojficium, — in English, the right, the avowed 
right, of doing what they please. 

If in England this right has been no less 
constantly, and to a still greater cxtimt, ex- 
ercised, and by corresponding authority, it 
lias never been avowed ; it has as constantly 
been all the while disavowed and disclaimed. 


CHAPTER VII. 

OF PUBLIC OFFICES AT LARGE, CONSIDERED 
AS IIFPOSITOIIIES AND SOURCES OF PREAP- 
POlN'l'EO EVIDENCE.*^ 

§ 1. Ojjictal evidence, what — l^opics for 
Q discussion. 

In respect of the operation performed in exe- 
cution of functions, powers, and duties, 
for the execution of which the office was es- 
tablished, or is kept on foot, and the facts, 
or alleged facts, on which these opciatioiis 
are grounded, — every office (be its functions, 
powers, and duties, what they may) may be 
considers? as a repository or source of pre- 
appointed evidence; it being among the ob- 
jects in view in the institution of the office, 
that, as the facts come into existence or un- 
der review, the remembrance of them should 
be preserved. 

Such was the advantage derivable and de- 

* See the author’s further remarks on this 
subject in the Introduction to the Rationale of 
9 Evidence, Chap. XVl. supra, p. 72. 
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rived to justice, in some measure, from official 
situations ; even in those times of intellectual 
darkness, in which, even among persons con- 
stituted in authority, the practice of the art 
of writing was not in universal use.* 

But, by the extension which that master 
art has acquired, especis^lly after the aid it 
has received from the operations of the press, 
whatever use may in this shape he derivable 
from the several public offices, has received 
in point of extent a prodigious increas*^. 

In respect of the several Icgally-operative, 
or in any other point of view useful and im- 
portant, facts, in this manner (whether with 
or without design) more or less e/roctually 
secured against oblivion, against concealment, 
and misrepresentation, — so far as these de- 
sirable elfects are actually produced, so lar 
all is well : that which is done coincides pro 
tanto with that which ought to be iIojk? ; and, 
on this part of the Held of legislation, nothing 
remains to be done by the legislator himself, 
or heard by him from an;/ other (pnirter in 
the way of suggestion or advice. 

But, in whatever degree, under the govern- 
ment of each country, it may happen to those 
several important objects to be actually and 
habitually accomplished, some considerations 
may be brought to view, which as yet will 
not be found alcogether undeserving of notice, 
and which may be ranged under the following 
heads ; viz. — 

1. Uses derived or derivable from tlie 
masses of pre-appointed evidence, of which 
the several public offices are, or might con- 
veniently be, rendered the repositories or the 
sources. 

2. By what considerations a just estimate 
may be formed of the degiee of verity ur 
trustworthiness of the evidence thus alForded. 

3. By what means the verity of the state- 


* In the official establishment of the city of 
liOntlon there exists still one ofhVer, the rrmenu 
brancer, whose principal if not sole function ori- 
ginally consisted in the preserving in his memory 
the remembrance of such facts as it niighiehap- 
pen to the city, in its corporate capacity, to have 
a special interest in bringing to view, especially 
in nresenting to the cognizance or the superior 
authorities. 

When the practice of the act of writing, though 
not unknown, was still comnaratively rare, print- 
ing not as yet invented, such was the importance 
attributed to that branch of learned industry, that 
the bare custody of the fruits of it constituted an 
office, to which the judicial constituted but an 
appendage. In proof of this, note the name of 
recorder^ by which the principal local and per. 
manent judge is designated in some of the prin- 
cipal towns in England, the metropolis included ; 
and the name of master (originally clerk ) of the 
rolls, the sole appellation or the Equity-Court- 
judge, whose jurisdiction, though subordinate to, 
wants little of being co-extensive with, the judi- 
cial authority of the l>ord High Chancellor, the 
highest amongst the English judges. 


ments or narrations thus delivered, may most 
effectually be secured. 

4. By what means the quantity of true and 
instructive evidence obtainable from these 
repositories or sources, may, upon terms of 
the greatest, and that preponderant, advan- 
tage, be increased : with preponderant ad- 
vantage, reference being made to the several 
ends of justice, as well as to the sources de- 
rivable from the several departments of go- 
vernment, to which the offices in question 
respectively belong. 

§ 2. Uses derivable from official evidence. 

Considered in the most general point of 
view, the evidence fiiriiislied by the several 
public offices, and (in virtue of the evidence 
so furnished) the institution of those offices 
thcMuselvcs, may he seen at first glance to be, 
in two distinguishable ways, conducive to tlie 
ends of justice, and in particular to the siip- 
poit of the rights and obligations established 
or meant to be established by the law. 

1. By means of evidence of tliat deseiiptioii, 
a multitude* of facts, of which, on different 
accounts, men are coneernecl to be informed, 
and, in particular, facts of the legally opera- 
tive class, are {irejserved from oblivion and 
concealment: — facts of which the remem- 
brance would not otherwise be preserved. 

2. The statements or narrations of which 
the matter of this official body of evidence is 
composed, present, under certain conditions, 
in virtue of the situation from which they 
issue, or into which they have been received, 
a degree of trustworthiness — a title to cre- 
dence — beyond what coin’d reasonably be 
looked for on the part of so many statements 
or narrations to the same effect, if issuing 
from so many individuals taken at large. 

More evidence, and that better : — such, 
in five words, are the advantages or uses 
derived from official si( nations, coiisideied, in 
the most general point of view, in the cha- 
racter of sources or i epositories of evidence. 

Contemplating now in a nearer point of 
view the uses derivable from preappointed 
evidence of this description, we shall find 
one and the same article or mass of evidence 
useful in that character to difierent persons, 
in as many different ways. 

In the carrying on of the various operations 
included in the aggregate term government, 
it Avill frequently happen that the knowledge 
of the same event or state of things shall be 
necessary to different functionaries, acting in 
so many different departments of government. 
Thus it is that the same article or mass of 
official evidence is applicable to divers Jises^ 
correspondent to the different departments to 
the business of which the knowledge of the 
fact evidenced by it is subservient. 

Take, then, any government office what- 
^soever: the written evidence of which that 
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oflfice is the repository, and even the testi- 
monial evidence of which it may eventually 
be the source, — that is, each or any article, 
or competent mass ot it, — will be found sus- 
ceptible of a variety of appropriate uses, some 
direct and constant, others collateral, and, 
comparatively speaking, indirect. 

By the term direct uses, may be understood 
such uses and purposes to which the receipt 
and conservation of the evidence in question 
cannot but have been directed: the know- 
ledge of the facts thus evidenced being neces- 
sary to the due performance of the operations, 
for the performance of which the office in 
question was instituted and established. 

What follows concerns the collateral uses, 
to which it may happen to one and the same 
article of evidence — oliicial evidence — to be 
applicable. 

Suppose, on the occasion of a suit (non- 
pcnal or penal) instituted, or in a way to be 
instituted, between any two or ino^e parties, 
this or that matti'r of fact requiring to^be 
proved or disproved, whether in the character 
of a principal, fact, or in that of an evidmi- 
tiary fact. Evidence of this fact is j^lForded 
hy the books kept in and for the purposes of 
the office ; or liy tlie testimony ot some per- 
son to whose knowledge, in virtue of the si- 
tuation occupied by him in that ollice, the 
fact in question happened to piesent itself. 
Here we have one sort of collateral use de- 
rivable from the body of preappointed evi- 
dence, of which the particular ofiicc in question 
is the repository or the source. 

The sort of collateral use thus capable of 
being derived from any article of official evi- 
dence, may be termed its judicial use. 

The books of the English office (for ex- 
ample) called the Navy Office or Navy Board, 
have for their direct object the recordation 
of such facts to which it may happen to re- 
quire to be present to the mind of this or 
that official person employed in giving ex- 
istence and direction to that part of the 
national force, in all its several shapes, wh^di 
has the sea for its field of action. But, in the 
discharge of this function, it has happened 
to the persons under whose charge some of 
the books belonging to that office have been 
placed, to make entry of the deaths of persons 
of certain descriptions, who, while living, 
entered into the composition of that force. 

Again ; in official situations, as in all other 
situations, men are liable to misconduct them- 
selves. Suppose in any such office — in a 
word, in any office whatsoever — an act of 
transgression committed, or supposed to be 
committed, by any officer belonging to it : — 
on the question, whether the act in question 
has been committed hy the official person in 
question ; or on tlie question, whether such 
act, if committed, is an act of transgression ; 
recourse is had to the evidence furnished 1^» 


the books kept, or papers received and pre- 
served, for the purpose of the direct business 
of the office. Evidence thus applied, having 
evidently a double use, presents itself under a 
sort of mixed character. If the transgression, 
or supposed misconduct, is such as, for the 
prevention of it Jin future, and for the ren- 
dering due satisfaction for the past, requires 
not the interference of any public functionary 
other than the chief of the department to 
which the office in question belongs, — the use 
then made of it may be considered as coming 
under the description of the direct use : and 
the functionary to whom it is of use, and to 
the discharge of whose functions it is subser- 
vient, is no other tlian the administrator — 
i. c. tile chief of the department for the use 
of whicli the article in question has been pro- 
duced, or received and preserved.* 

In thi^ same case, suppose the gravity of the 
transgression, m the eyes of those to» whom 
it belongs to pronounce, to be such as to call 
for a prosecutiop — iion-penal, for the mere 
lecovcry of the money so diverted into an 
improper channel — or penal, for the punish- 
ment of hiii by whose transgression it was 
thus diverted: — the evidence, which before 
was evidence for the use of the administrator 
only, is now become evidence for the use of 
the judge. ^ 

Suppose that, in consideration of some such 
instances of transgression already committed 
(as above supposed,) or in contemplation of 
any sudi instances of transgression as being 
liable to happen for want of proper checks 
and safegiiards, it occurs to the legislator to 
call for the production of the books of the de- 
partment in question, in the view of ohserv- 
•ing upon what principle, and in what mode, 
the operations of that department are carried 
on and recorded : — here, in the person of the 
legislator, we have another functionary — the 
legislator, to whose use, in such his character, 
the same aiticJe or mass of evidence may 
happen to be found subservient. 

The sort of collateral use thus capable of 
bt4ng derived from any article of official evi- 
dence, may be termed the statistic use.f 

* Thus, sup])ose an office belonging to the de- 
partmentof finance. An officer causes or permits 
the money lying at the disposal of the office to 
be applied to his own use, or to some other use 
not comprised in the number of the uses to which 
it was destined. From the same books, by which, 
had the ^iplication made of the money been pro- 
per, evidence of such proper application would 
have been presented, — evidence of the improper 
application in question may be deducible. 

f Of the official evidence of which the several 
public olHces are the repositories or sources, the 
statistic use, as above described, is every now and 
then made, under the British constitution (though 
not to a degree of extent or constancy nearly suf- 
licient,) by committees of one or otlier House of 
Parliament. Of this use, the operations of the 
House of Commons finance coiniiiittce, of the 
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§ 3. Sources of trustworthiness and untrust- 

worthiness in the case of official evidence. 

In point of trustvvortliiiicss, whatever sii- 
piM'iority can be possessed by ollieia. evidence 
considered as such, presents itself as stand- 
ing upon one or other of two distinguishable 
foundations : — 

1. Pre-eniinent responsihility : a degree of 
responsibility beyond what is to be found in 
the situation of the majority of the members 
of the community taken at large. In pro- 
portion to the value of the oflice — of what- 
soever elements that value may be composed 
— emolument, power ^ and dujnihj (the effi- 
cient cause of the respect habitually paid to 
the possessor of the office, as such, by the 
community at large ;) — in proportion to the 
magnitude of that value, in all those shapes 
taken together, the man in office has so much 
more to lose (/. e. that he is capable of losing) 
than the man not in office : so much, by the 
loss of which he is capable pf being subjected 
to a species and cpiantity of punishment, to 
which an individual at large cannot be sub- 
jected. }y 

2. Presumable impartiality : — of the situa- 
tion ill which a man is placed by the posses- 
sion of the office, the effect (it is supposed) 
being such as tc(''place him out of the reach of 
those self-regardingaiidotlier interests, to the 
sinister influence of which, the testimony of 
an individual taken at large stands exposed. 

Of responsibility y in the sense above ex- 
plained, the influence, in the character of an 
efficient cause of, or security for, trustwor- 
thiness in testimony, and in particular in case 
of official testimony, seems out of dispute. 

But, from the efficiency of that inflilence iij 
the character in question, the same situation 
affords drawbacks, and those of no mean ac- 
count, the neglect of which would be produc- 
tive of much error in practice. 

1. Employed in the sense above explained, 
responsibility — the term responsibility — may 
be said to be understood in its beneficial sense : 
in the sense in Avbich, so far as it has pl^lce, 
its operation is purely benelicial to the indi- 
vidual in whom the quality of risponsibility 
is considered as inhering. But in this sense 
responsibility on the part of any person is no 
otherwise contributory to the trustworthiness 
of his testimony, than in as far as lie is also 
responsible in what may be terrae^ its bur- 
thensome sense : a sense extremely different 
from the other, though so habitually con- 
founded with it under the same appellative. 

It is only in so far as in case of transgression 
he is liable to lose — actually liable, and 
eventually subject, to the burthen of loss, or 
to the bearing of a burthen in some other 

years 1797 and 1798, affords the most extensive 
and efficient exemplification that is to be found 
in the history of the British or any other nation. 
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shape, — that a man’s having more, by the 
loss of which, if lo'^t, he would be a sufferer, 
affords any reason for regarding his testimony 
as superior in point of trustworthiness to that 
of one who has not so much to lose. 

In point of magnitude (i. e. possible magni- 
tude,) the value of the eventual suffering, of 
which the responsibility and consequent se- 
curity is composed, is increased : hut, in point 
of prohahililyy it may be diininibhed. 

The existence of responsibility in this its 
hiirthensome sense being a causa sine qud non 
to the efficiency and utility of its influence, 
in the respect in question, in its heiieflcial 
sense, — the causes by which a deficiency of it 
in its burtheiisome sense is liable to be pro- 
duced, present a claim to notice. 

1. Supeiior and unamenable power. If, in 
the case of incorrectness or prejudicial in- 
completeness on the part of his testimony, 
the situation of the official person in question 
be such as to place him out of the reach of 
punishment in any shape, — the security af- 
foided by his responsibility, in the bcncticial 
sense of the word, amounts to nothing. In- 
stead of being less, he is more apt to trans- 
gress in this way, than an individual taken at 
large. Examples are too prominent to need 
mentioning.* 

In this case, the benelicial influence of 
eventual punishment is done away, because, 
even supposing detection performed, and 
transgression manifest, punishment will not 
follow. , . 

But, in a situation of the kind in question, 
whether the ap[)lication of punishment in case 
of detection be or be notobstiucted, detection 
itself is apt to be prevented or obstructed. 


* Hence, in a constitution such as the British, 
the danger attendant on placing in any situation 
of extensive power a person too nearly allied to 
the crown : the jus uocendly which, by the ne- 
cessity of onerously responsible co-operaiors, has 
been taken away from the monarch liiniself, is 
thus conferred upon his relative. 

-'Ill the reigii of Queen Anne, the husband of 
the monarch was eomiuander-in-chief of the na- 
val force: in theburthensome sense, the domestic 
superior of the irresponsible monarch could not, 
practically speaking, be considered as responsible. 
But to his office a council was atiaciied; in such 
sort that the power exercised by him was in lact 
exercised in and by a hoard — a board, of which 
the members were not in the onerous sense irre- 
sponsible, their responsibility being in this board 
not destroyed, nor otherwise weakened than in 
as far as, in every board acting on the ordinary 
terms, responsibility is weakened. 

Other circumstances contributed, moreover, in 
this instance, to lessen the inconvenience. Being 
a foreigner, little acquainted with the state of per- 
sons and tilings in England, the Danish prince 
was in that respect the less disposed to apply to 
the business with an independent and perenqitory 
will; while the mildness of his tempp, as well 
as of that of his august consort, concurred in pro- 
jflioting the same salutary result. 
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.When the operation is thus exempt from 
danger, lies are a sort of article, which who- 
soever, having power, conceives it worth his 
while to bespeak, may command in any quan- 
tity, as well as (subject to the condition of 
security against detection, as above) of any 
quality, he can desire. Be the proposition 
what it will, so that in a competent propor- 
tion tlie matter of reward be attached to tlie 
act of signing it, it can never want for signa- 
tures. And, in such case, what is really the 
fact of which the signature atfords the proof? 
Not that the subscriber really bedieves the 
supposed fact whieli by his signature he de- 
clares himself to believe ; hut that in some 
shape or other he ha^ been paid, or expects 
to be paid, for wiiting it. 

In this case, — so tar as the rcspousiijilittf^ 
in tlie benelicial sense of the word, is tlic 
result of the emolument, power, or dignity 
attached to the olTice, — the higlierthe degree 
of the responsibility, the more completely is 
it destructive of the ti ustvvoithiness ot iie 
office, in regard to the %latement or declara- 
tion thus made*: since the more a man has to 
gain by falsehood (the force of the tfttelary, 
the mondaoity-rostraining motives, being the 
same in both cases,) the more likely he is to 
commit it. 

Take any given mass of absurdity, ho\v- 
soever palpable: — a man who would not by 
his signature declare his belief in it for £14 
a-year, would with great readiness do so for 
£14,000, were it only for the sake of the 
abundance of good which it would be in his 
power to do wi4h it. 

2. If, in the particular instance in question, 
in case of incorrectness or incompleteness on 
the part of the statement, the existence of 
such cause of deception be uid<no\\ii — un- 
known to every one but him whose statement 
it is, — the influence of his situation, on the 
occasion in question, in the character of a 
cause of trustworthiness, may be set down as 
equal to 0. 

Ill this case are all statements concerning 
any of those self-regarding psychological facts, 
in regard to which, in case of falscdiood, the 
falsehood finds no physical fact so connected 
with it as to contradict and disprove it. Take, 
for example, a declaration of opinion or belief. 
No absurdity can imagination itself figure to 
itself greater than many a one in which many 
a man has declared his belief, and (so far as 
can be inferred from bis actions) even with 
sincerity and truth. The absurdity of the 
fact, or rather of the proposition, not being 
capable of affording any conclusive evidence 
of the mendacity of the assertion whereby a 
man declares his belief of it; hence it is, tliat, 
so far as the absurdity of the prejudice is a 
proof of the falsity of tlie proposition whereby 
a belief in it is asserted, there is no propo- 
sition so absurd, no proposition so palpablf 


false, in which — in office as well as out of 
office — in the highest, and in the beneficial 
sense the most responsible offices, as W'ell as 
in the lowest and least responsible ones — 
the legislator may not make sure of causing 
belief to be declared, by any number of per- 
sons fiom whom tl!e extraction of declarations 
of this SOI t is regarded by him as conducive 
to the ends which lie has in view. 

The words by wdiich the declaration itself 
is e^prcs'^cd — and, moreover, the fact that 
it is by the individual in question that such 
declaration has been made — may be in any 
degree notorious, known to every member of 
the community without exception ; yet still 
the ahstn/fieneM<i of the su/jjert, how'soever pro- 
duced, whether by the natuie of the subject 
or by human artifice, may, in case of fidsity, 
allbrd sgch a degree of security against de- 
tection, and thence against responsibility in 
the biirthensoine sense, as shall be sufficient 
to do awaiy in a great proportion, if not alto- 
gether, whatever degree of security for trust- 
worthiness may stand Jittaclied to the office 
on the score of responsibility in the beneficial 
sense. • 

Scarce a day passes in which, in the ordi- 
iiaiy course of business — that is, of the fee- 
gathering husbandry — an l^nglish judge, of 
the learned and superior class on which that 
official title is in a manner exclusively be- 
stoyv(‘d, does not, by his signature or by his 
connivance, give utterance and currency to 
falsehoods in abiiiidaiicc : but, except to those 
who arc cither iii the habit or the expecta- 
tion of deriving profit from the same source, 
cither the fact of the falsity is unknown, or, 
in consequence of the deception that has been 
‘practised upon them, men have been taught 
to look upon such falsehood as being either 
necessary, or in some unknown way or other 
conducive, to the attainment of the ends of 
justice. 

3. Aggregation of a number of colleagues 
in office in such manner as to constitute a 
Ooily corporate, or boat d. 

Superiority of power, and non-notoriety of 
the falsity of the statement made, or (what 
comes to tlfe same thing) ot the part taken by 
the official person in question in the making 
of such false statement, have already been 
mentioned as twm circumstances, each of them 
having its separate operation in the character 
of a drawback on that degree of superordinary 
trustworthiness which has the official situa- 
tion for its source or efficient cause. 

By the junction made of the individual m 
question with others in a board, both these 
drawbacks are made to centre in the same 
person. To the power derived from his own 
situation, each member of the corporate body 
or hoaid adds the power derived from the 
situation and connexions of bis several col- 
leagues. A board is thus a rampart of defence. 
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behind which each of its members finds a place 
of security against all attacks of the nature 
of those of which responsibility in the bur- 
thensome sense is the result. Bandied to and 
fro amongst a number of individuals, on no 
one of whom it can fasten to the exclusion of 
the rest, the disrepute (whatever it be'; which 
in the case in questiorij were it the case of a 
single individual, would attach itsell to the 
falsity, remains in the present case iii a state 
of suspense, not being able to find any one of 
them to fix upon. To each of the rnemhei s 
which compose it, it is the nature of a hoard 
to serve as a screen from responsibility in the 
burthensome sense — a screen from whatever 
punishment or disrepute is, in the case in 
question, meant, or pretended to be meant, 
to be attributed to transgression : to trans- 
gression, as in other shapes at large, U) in the 
shape of falsehood — the only shape in which 
it comes in question here. 

By the want of responsibility in the bur- 
thensome sense, attached to^the essence of a 
board, inferiority instead of superiority in point 
of trustworthiness may be attached, not only 
to such statements in the delivery of which 
the members of the board speak in the cha- 
racter of percipient witnesses, but to state- 
ments which, having been delivered in the 
like character by officers subject to the au- 
thority of the board, receive from the board 
an attestation of verity, express or virtual, in 
the way of discourse or in the way of deport- 
ment; viz. by being acted upon by the board 
as if believed to be true. 

In any such subordinate situation, falsehood 
and misrepresentation may be produced by 
sinister interest, not only in a pecuniary shape, ^ 
but in the shape of indolence or love of ease : 
and not only, as above, by a vicious stcitc of 
the will, but by a weak or vicious state of 
the intellectual faculties : particularly where 
the business of the office is of such a nature, 
that the statements and representations made 
by such subordinates are such as come under 
the denomination scietiUjic evidence. „ 

In political administration, a board, in con- 
tradistinction to individual maiiagcynent, is an 
invention which, tliroughoiit the sphere of its 
authority, has tor its properties and etfects the 
securing transgression against punishment, the 
depriving merit of its reward, the extinction 
of emulation and conse<[uent exertion, the 
perpetuation of incapacity, indolenc6, and ne- 
gligence — in a word, of misconduct in every 
shape imaginable : and this not so much on 
the part of the members of the board itself, 
which by the prominence of its situation en- 
gages in some measure the public eye, as on 
the part of the subordinate functionaries ; 
whose functions, while they have little to 
attract the eye of the public, have much to 
repel it, and who are the less looked alter by 
the public, in proportion as they are supposed 


to be well looked after by their superiors at 
the board. 

The tendency of the sort of institution in 
question to produce misconduct in any other 
shape than that of falsehood and misrepresen- 
tation, belongs not to the present purpose. 
But, this chapter having among its objects the 
showing how to form a just estimate of the 
trustworthiness of official evidence, and how 
to render it more trustworthy than it has been 
found to be in practice, it became a necessary 
task to inquire by what causes its experienced 
deficiency in point of trustworthiness is pro- 
duced : and among these causes, one of the 
most efficient was Ibiind to be, the artificial 
union thuseffected ainongtlieliighest stationed 
of the hands by which the business of office 
is performed ; viz. in respect of the deficiency 
then(!c resulting in point of responsibility, 
taken id the burthensome sense.'*' 

So much for the drawbacks from the supe- 
rior trustworthiness supposed to be attached 
to^jfficial evidence on the ground of responsi- 
bility. Remains to be estimated the amount 
of the superior trustworthiru ss supposed to 
be attached to it on the ground of presumable 
impartiality. 

Supposing the impartiality perfect, and the 
existence of this important though negative 
quality out of doubt, the trustworthiness of 
the evidence, in so far as depends upon the 
state of the moral faculties of him whose 
statement it exhibits, is beyond dispute. 

In the case of official evidence, it is no un- 
common case for the testimony, so far as de- 
pends upon impartiality, to be in this perfect 
state. In the ease where the purpose to which 
the evidence is applied is a judicial purpose, 
be the office what it may, this impartiality 
may, it should seem, be stated as the natural 
.state of things. In an official book an entry 
is supposed to have been made of the birth of 
the iilaintiff, or the marriage or death of one 
under whom he claims. It can only be in 
consequence of some eompaiatively rare ac- 
ciUent, if the keeper of the official book was, 
at the time in (luestion, exposed to the in- 
tluenceof any interest by which he could have 
been so much as excited to siipiircss an entry 


* It would be an error, if, from what is said 
above, a coucliisiori were formed that there exists 
not any case in which government by bodies cor- 
])orate or boards can be conducive to the legiti- 
mate ends of government. Where, in the conduct 
of the business of the department, neither extra- 
ordinary talent nor extraordinary exertion are ne- 
cessary, — as where money is to be received, kept, 
and given out, according to directions given by 
other hands, — at the same time that misapplica- 
tion of the money, if attempted, would be mani- 
fest, or easily detected, — there the force of the 
o])je( tions which apply to it in other cases is either 
done away altogether, or much diminished: and 
,i*.i so far as division of power is necessary to good 
i'ovcrninent, the institution is indispensable. 
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to the effect in question — to insert an entry 
totally false — or, in the description given of 
the fact in question, to insert a circiiiiistance 
known by him who inserts it to be hiLe : and 
so in regard to an entry supposed to have been 
made in this or that book belonging to this 
or that judicial otlice ; an entry, for exam- 
ple, of a judicial incidental order supposed to 
have been made, or final judgment supposcul 
to have been pronounced. Impartiality is, in 
ft case of this so>t, the ordinary and probable 
state of the mind of the ollicial narrating wit- 
ness. Why ? For this, amongst otlu'r reasons, 
viz. that, at the time at which the entry is 
or ought to be innde, the application which 
eventually comes to be made ot the evidence 
to the judicial purpose in question (whether 
it bears, when it does take place, any relation 
or not to his interest) cannot be so much as 
present to his mind. 

But this quality, though a natural accom- 
paniment of ollicial evidence, is not if neces- 
sary one : and it would be a mischievous erro^ 
if, because in ninety-nine’instances out of one 
hundred, the application ot the securities for 
correctness and completeness is unnecessary, 
in the hundredth in which it is necessary it 
should, by any such general conception of 
superior trustworthiness, be prevented from 
being made. 

In judging of the degree of credit due to 
the testimony of a witness taken at large, a 
question that can never cea^e to be relevant 
is, Had he any interest in misrepresenting 
the fact in any respect? — and, in judging 
of the degree of • redit due to tlie statement 
of the ollicial testimony expressed in writing 
or otherwise by one ollicial person, the same 
question can never cease, in this particular 
case, to be as pertinent and proper as in the 
general case. 

Among the uses above st^lted as derivable 
from ollicial evidence, is the use adapted to 
that accidental and coinpaiativcly unfrequent, 
but never to be neglected, class of cases, in 
which, on the occasion of some transgrcbsioif 
imputed to this or that official })ersoii belong- 
ing to the office, the same article of official 
evidence which in the ordinary state of things 
is of use oidy to the ad mini Ur a tor {i. e. to some 
one or more of the officers belonging to the 
department in question, or other olfieers or 
individuals holding correspondence with it,) 
becomes evidence to, and to the use of, the 
judge. But in this class of cases, and it is not 
a narrow one, nothing can be more obvious 
or undeniable, than that, so far as depends 
upon presumable impartiality and nothing 
more, official evidence — the official evidence 
in question, so far from being a point of trust- 
worthiness above the level, will stand below 
the level, of evidence taken at large. 


§ 4. Rules for estimating and securing trust- 
icorthiness in the case of official evidence. 

Principles being laid down, a few observa- 
tions, bringing to view (in principle at least) 
tlie arrangements that have presented them- 
selves a^ conducive to the forming, in the 
case of official evidence, a just estimate of its 
trustworthiness, may perhaps be not without 
their use. And the same rules which serve 
for showing m whtt degree such evidence of 
that description as is found in existence is 
possessed of that desirable quality, will serve 
tor indicating in some ineasnrc such arrange- 
ments as promise to be conducive to the giv- 
ing of that same desirable quality to evidence 
of the like description as it may be destined 
to come into existence in future. 

Rule If To form a just estimate of the 
trustworthiness of an article of official evi- 
dence, look out for the several causes of in- 
ferioiity that arc liable to have place in regard 
to evidence at hirg^e; — viz. l.That which has 
place in the case of circumstantial evidence; 
tlie fact spoken to not the very fact in ques- 
tion, but a fa?t considered as evidentiary of 
it; — 2. That which has place in the case of 
unoriginal evidence; where, between the in- 
formation supposed to have bet'o given by the 
percipient witness, and the ear or the eye of 
him to whom it belongs to judge, one or more 
media of transmission are supposed to have 
intervened ; — 3. That which has place in the 
case of free and uninterrogated statements, 
where the information in question, as above 
(whether any such media of transmission have 
intervened or no,) has been made without 
being si/jjccted to the influence of interroga- 
tion, or eventual punishment, in the character 
of securities for correctness and complete- 
ness; — 4. That which, on the pait of a witness 
of any description (viz. extra] udicially perci- 
pient and narrating, extiaj udicially reporting, 
or judicially reporting and deposing witness,) 
has place in the case of diminished trust- 
w'ortiiness; howsoever the diminution be pro- 
duced — viz. whether by inferioiity in point of 
intellectual latitude, by exposure to the ac- 
tion of interest acting in a sinister direction, 
or by improbity of disposition, considered as 
rendering his effectual resistance to that si- 
nister force by so much the less probable. 

The fact in question, the fact spoken to by 
the official'Ylocument, or the statement made 
by the official person,— is it of the number of 
those facts by which, according as they are 
credited or not — according to the opinions 
entertained concerning them — his own repu- 
tation, or that of any other person specially 
connected with him by any tie of self-regard- 
ing interest or sympathy, may, either in a fa- 
vourable or an unfavourable w^ay, be aifeetc'd ? 
,^Is it, for example, an act of his own, or any 
, matter of fact or supposed fact, on the belief 
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or disbelief of wbicbhis own act was grounded, 
or on which the propriety or impropriety of 
his own conduct may be found to depend? If 
yes, there is an end of that ground of trust- 
worthiness which is composed of impartiality: 
exemption from the action of sinister interest. 

Rule 2. For a judicial 'purpose, in the case 
where, for the purpose of the othcial business, 
the evidence in question, having been already 
committed to writing, exists in the shape of 
ready-written evidence,^n that same^shape, 
though unsaiictioned and miinterrogiited, it 
may in general be presented to the cognizance 
of the judge, viz. for avoidance of delay, vex- 
ation, and expense, notwithstanding the im- 
perfection and compaiative nntnistwoi thiness 
incident to it in that sliape. 

Rule 3. But if, on any of the grounds men- 
tioned above, the triistworthin<^‘<s of it be 
regarded as diininihlied, all such operations 
ought to be allowed to be perfornied, as, sup- 
posing the information to have issued tioin 
any ordinary and non-ollhiial source, would 
be regal deil as necessary to place tlie trust- 
worthiness of it (viz. its correctness and 
completeness) upon the strongest and surest 
ground: to wit, by tracing out direct evidence 
of the fact in question through the nicdiuni 
of the circumsj^antial, or by tracing out perci- 
pient witnesses through the medium of judi- 
cially or exlra-judicially re[)orting witnesses, 
and by applying to the testimony of the re- 
spective witnesses the ordinary securities for 
trustworthiness, viz. interrogation, publicity, 
denunciation of eventual punishment, &c. as 
the ca!^e may be. 

Rule 4. Note, that, without any imputa- 
tion upon the trustworthiness of thg witness, 
(the author or reporter of the narrative 'Or 
statement exhibited by the article of ollicial 
evidence,) the application of the process of 
interrogation may, to the purposes of correct- 
ness and completeness taken together, but 
more particularly completeness, be indispen- 
sable. For a mass of testimony, though cor- 
rect and sincere, may to one purpose be com- 
plete, to another incomplete: incomplete, and 
not capable of being rendered complete by 
any other means than an interrOgatory or se- 
ries of interrogatories adapted to the indivi- 
dual purpose actually in hand. 

A distinction requires here to be noted, 
between the information sought, and the do- 
cument in and by which it is sup()Oscd to be 
contained and presented. To either of these 
objects, where an office of this or that de- 
scription is the source or repository of the in- 
formation sought or the document consulted, 
the term official evidence may without impro- 
priety be applied. But a case that may very 
easily happen is, that — where the matter of 
the document is more or less false, and would 
(if trusted to) be deceptitions — true and use- 
ful information, information such as to the* 


purpose in question shall be complete, and in 
every part correct, shall be obtainable and 
obtained by means of it, viz. by a due and 
skilful application of the instruments for the 
extraction of truth-— the instruments already 
mentioned. Cut, to the ends of justice, the 
material object is, that the information ob- 
tained shall be complete and correct. Whe- 
ther the document by means of which it was 
obtained, was or was not possessed of those 
same qualities, is to ibis purpose a matter of 
indiffieicnce. 

Were this distinction to pass unobserved, 
official evidence from this source might be in 
a liigh degree over-valued or under- valued ; 
and trom either error, much practical mischief 
to justice niiglit be the result. The offici.il 
documents ot which this or that particular 
office is tile repository or the source — /. e. the 
information already contained and presented 
by tliein — is very apt to he false : but if the 
conclusion were* to be, Receive not, credit 
any information that comes thiough that 
office, and this eon ‘lusion were acted upon, 
here would be a great mass ot light extin- 
guished — of light indispensably necessary to 
the pui poses of justice. Fiom the office in 
question, tiucaiid instructive evidence might, 
by a suitable ap[)lication of the instruments 
for tlie extraction of truth, at any time, and 
for any of a variety of purposes, be obtained: 
but if tlie eonclusion were to be, Receive as 
true whatever information may be presented 
by any of the documents of which that office 
is the repository, and this conclusion acted 
upon, an habitual course ojf error, deception, 
and injustice, would here again be the result. 

Rule 5. The same rules, which, in the 
several cases individually taken, serve for 
estimating the trustworthiness of an article 
or mass of evidence — in the present instance, 
a mass of official evidence — will serve for 
securing the possession of this desirable pro- 
perty to the whole mass of official evidence 
taken in the aggregate. The instruments of 
security in question adapted to the purpose, 
are — 1. The arrangements and operations so 
often mentioned under the name of securities 
for trustworthiness; 2. The application of 
these securities to the purpose of irivestiga- 
torial procedure: tracing out, in relation to 
each article of information, the percipient 
witness (if any such there were) through the 
medium of the reporting witness or witnesses. 
In each individual case, to employ these in- 
struments in so far as requisite, or permit 
them to be employed in so tar as requisite, is 
the function of the judge ; and it is by per- 
forming it that he enables himself to estimate 
the tiiistworthiness of the evidence, and the 
verity of the facts probabilized by it. To 
allow or prescribe, as the case may be, the 
employment of these same instruments in 
future, is the function of the legislator: and 
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it is by performing it that he does what de- 
pends upon him towards this desirable 

result in all future instances. 

Of the several purposes, as above distin- 
guished, to which it may happen to official 
evidence to be found applicable^ — the colla- 
teral and incidental,, the judicial, is the only 
one that, in the observations just delivered, 
has hitherto been in view. But if, when ap- 
plied to that purpose, any of them be found 
applicable with advantage, they will scarcely 
be found applicable with less advantage to 
the direct purpose of the several masses of 
official evidence, of which the several offices 
are respectively the repositories or the sources. 
If, in any such office, in the instance of this 
or that species of document, the matter be 
regularly replete with falsehood, arrangements 
and operations have above been pointed oat, 
by means of which that falsehood may, on any 
occasion, be converted into a source of useful 
truth. • 

Here, then, arc two other functionariA — 
the administrate and fhe legislator, to whom 
the above suggestions (if useful to the judge) 
may also be of use : to the administrator (i. e. 
to that branch of the executive authority to 
whom, under the legislator, the conduct of 
the business in each several office depends,) 
that he may take such measures as lie within 
his competence for the substitution of true 
documents to false ones : to the legislator, 
that, in default of his subordinate the admi- 
nistrator, he may apply his own superordinate 
authority to the same salutary purpose, 

<» 

CHAPTER VIII. 

OF OFFICIAL EVIDENCE, AS FURNISHED BY 
JUDICIAL OFFICES. 

§ 1. C/ses of the official evidence fiunished by 
judicial offices. 

Applying to all offices without exception, 
the matter of tlie last preceding chapter v^ill 
be found to apply with no less propriety or 
advantage to judicial offices in particular. But, 
in that mass of evidence of which an office of 
the judicial kind is either the source, or the 
receptacle and repository, circumstances may 
be observed, by which, considered as the 
basis of judicial decision, official evidence will 
be seen to stand in the scale of importance 
upon a higher level than official evidence 
taken at large. 

In the character of evidence to the judge, 
the application of official evidence taken at 
large is but collateral and incidental. The 
application of the evidence furnished by a ju- 
dicial office is direct and constant : and this 
as well in the instance of that part of the 
mass of which the office (in this case the^w- 
dicial office) is but the repository, as in tht i 
instance of that of which it is the source. • 
VOL. VI. 
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The information, which, under the deno- 
mination of evidence^ is received or extracted 
by the judge, belongs not to this head : the 
character in which it comes under considera- 
tion is that of ordinary, not preappointed, 
evidence. ^ 

In 'respect of evidence of this description, 
the office is the receptacle, and, in so far as 
such is the usage of the office, the repository^ 
bi^t is not the source. 

Of the evidence furnished, or capable of 
being furnished, by the judicial office, that 
which comes under the notion and denomi- 
nation of preappointed evidence, is that by 
which the operations performed by the seve- 
ral dramatis personae in the theatre of judi- 
cature, are, or may be, brought to view, and 
consigned to remembrance. 

Am€)ng the operations in question, the 
principal class consists in the delivery of the 
various ready- written instruments which in 
the course of the cause come to be delivered ; 
and where the delivery of an instrument to 
a certain elTect is performed and commemo- 
rated, a neural course is, that the instrument 
itself, or a transcript of it, be preserved. 

Instruments, in so far as received into the 
office, and kept there, record themselves: 
operations, if the remcmbAince of them is to 
be preserved in the office, require an official 
hand to record them. The instrument will 
show its own existence, but will not show of 
itself the performance of any operation per- 
formed in relation to it ; for example, the 
time when, or the persons by whom, it was 
delivered or received. 

The different uses to which it may happen 
, to th5 same lot or article of judicial official 
evidence (i. e. of preappointed official evi- 
dence, having for its source an office of the 
judicial kind) to be applicable, — these diffe- 
rent uses, as characterized by the different 
descriptions of persons by whom the use may 
be made — the service, the benefit, received — 
may be thus distinguished: — 

* :il. Uses to the parties or their representa- 
tives ; viz. in respect of their respective inte- 
rests in thf suit supposed to be in hand, the 
suit which gave occasion to the reception or 
recordation of the article of evidence in ques- 
tion, — or, if an instrument, the framing of it 
in the office, or the reception of it from with- 
out, — if an operation, the recordation of it. 
Here the judicial uses coincide with those 
which, in the case of an office other than ju- 
dicial, have been designated under the deno- 
mination of the administrative uses. 

2. Uses which respect the interests of the 
same or other parties in respect of future 
contingent suits, in which, if instituted, the 
evidence in question may eventually be found 
applicable.* 

• These uses may, both of them, in a certain 
sense, be termed uses to the judge, the adminis- 
N n 
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3. Uses to ihe sovereign and legislator: 
consisting in the furnishing such information 
as may serve as a basis for any such ulterior 
regulations as from time to time may serve 
to render the proceedings of the several ju- 
dicatories, as well as the several portions of 
substantive law to which it is their duty to 
give execution and effect, more and more ef- 
fectually subservient to the several ends of 
justice : these may be distinguished by the 
term statistic u^'es. 

1. Uses to the parties in respect of the 
suit in hand : — 

Each operation requires to be consigned to 
remembrance for three purposes — 1. That it 
may serve as a basis for the next operation 
which it may render necessary or advisable 
to be performed, whether on the same side 
of the cause or on the opposite side ;* That 
it may be seen whether the operation thus 
performed was proper in itself, and performed 
in a proper mariner; 3. That,, in case of any 
impropriety, it may serve as a ground for sa- 
tisfaction to he rendered for any such wrong 
as may have been produced bycthe impro- 
priety — satisfaction, or even punishment, if 
the wrong he of such nature as to create a 
proper demand fof punishment. 

Under a system of which justice is the 
object, the operation which, in the ordinary 
course of things, will naturally come to be 
registered at or near the outset of the cause, 
will be the appearance of both the parties in 
the face of each other and the judge: the 
next, saving such memoranda as it may have 
occurred to the legislator to prescribe to be 
made and preserved for his own use (of which 
presently,) will he either the decision pro-v| 
noiinced by the judge, or the existence of 
some circumstance which, creating a natural 
and just demand for delay, would have ren- 
dered such immediate decision repugnant to 
one or other of the direct ends of justice. 

Under a system of which the object is in- 
justice, in the shape of factitious delay, vexa- 
tion, and expense, for the sake of the pi\dit 
extracted to the use of Judge and Co. out of 
the expense, — the operations thatbcome to be 
registered will be those needless and useless 
operations which serve as pretences for en- 
hancement of the expense, or for the creation 

trator of the dcp.artment to which tlyc'se offices 
belong; but, in this instance, the uses derived 
from them by the administrator do not come al- 
together so close to liim as in other instances. 

* Thus, where the altercation is carried on in 
writing, the delivery of an instrument of demand 
on the plaintiff’s side will naturally have the ef- 
fect of imposing on the defendant’s side the obli- 
gation of delivering an instrument of defence. 
On the other side, the having given to the other 
party notice of an intention to deliver in an in- 
strument to this or that effect, will naturally have ^ 
the effect of imposing on that same side the ob- ' 
ligation of performing the operation in question 
in pursuance of such notice. , 


1 of that delay and vexation, the faculty of in- 
dieting which, with the chance of consequent 
misdecision, constitutes the encouragement 
afforded to the mahl fide litigant on either 
side to di’ag along with himself his injured 
adversary through the kennel ot litigation ; 
and of these there is no end. 

II. Uses to future contingent parties, in 
respect of future contingent causes ; — 

In regard to contingencies of this descrip- 
tion, the desirable effect (the door to the 
temple of justice not being shut by factitious 
delay, vexation, and expense, or exclusion of 
instructive evidence,) the best possible effect 
is, that they come not into existence : the 
next most desirable effect is, that, coming 
into existence, they receive a decision as con- 
formable as possible to the direct ends of jus- 
tice, and at tlie same time as clear as possible 
from collateral inconvenience in the shape of 
delay, vexation, or expense. 

Tp these purposes taken together, the know- 
ledge of the following fact^, of the number of 
those which have actually had place on the 
occasion of the several causes" already insti- 
tuted, is manifestly subservient : 

L Knowledge of the several facts, ignorance 
of which, or misconception or iincertuinty in 
regard to them, may, on one side or other, 
give birth to ulterior suits either between 
the same parties or between other parties: 
for instance, that Titius, by his last will, de- 
clared it to be his desire, that, upon and after 
his decease, Semproniiis should be proprietor 
of the field therein described. 

2. Applic.ition that has hee.'i made of the 
law (viz. by a decision pronounced on the 
occasion of the past cause) to the fact or 
facts that were deemed established by suffi- 
cient proof on the occasion of that same suit : 
for instance, that the desire so expiessed by 
Titles w.as by a judicatory adjudged to be 
valid, and conformable to law, 

III. Uses that bear reference to the legis- 
la|,or, as the functionary by whom the appli- 
cation of the information thus obtained comes 
to be made, — bear reference to the several 
ends of justice so often spoken of as the ob- 
jects to which the operations grounded on 
such information should be directed : — 

If the system of judicial procedure has been 
already framed by him and established by law, 
his direct object in the collection of the infor- 
mation under this head will ho to see in what 
particulars it is subservient in the utmost 
possible degree to the ends of justice, and in 
what particulars (if in any) it fails of being 
so: to the end that, in so far as it fails of 
being so, the failure may be obviated. 

If the system of procedure has, in the 
whole or in any part, been the work not of 
himself but of the judge, acting according 
kVo rules expressed in terrninis, or not so ex- 
pressed ; then, over and above the correction 
I of any such failures as may in this way pre- 
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sent themselves to view in the system thus 
established by an improper hand, is the giving 
it its establishment by his own the only pro- 
per hand giving, in determinate words of 

his own choosing, expression to those rules, 
where as yet they had none ; where it has 
already received such expression, and that an 
expression conformable to his views, giving 
to it the sanction of his authority in express 
words. 

Under a great variety of subordinate heads, 
information — useful information, may, by the 
skill and probity of the legislator, be drawn 
from this source. But, in each instance, its 
title to the reputation of utility will depend 
upon its subservience to some one or more 
of the ends of justice. Hence, under what- 
ever such head information is soiiglit, the 
propriety of seeking it will tind its test and 
demonstration in the designation of that one 
or more of those ends to which it is subser- 
vient ; and, if not sutliciently obviftus, of the 
means by which — the ttay in which, itsfen- 
deiicy to such subservfence manifests itself. 

To give a complete list of the sevcial heads 
of information thus capable of bemg made 
subservient to the ends of justice, would he 
a diiTicult, and in the prc'scnt work a mis- 
placed, task. For illustration, the following 
examples may servo, arranged under those 
ends of justice to which they may respec- 
tively he found subservient : — 

I. Prevention of rnisde^dsion to the preju- 
dice of cither side of the cause. 

1. Total number of causes in which the de- 
cision turned cAi the question of fact. 

2. 'SVith this total, to compare the number 
of the causes in which evidence of an inferior 
quality was received, distinguishing between 
the several causes of inferiority : noting whe- 
ther the inferior evidence was or was not the 
only evidence on that side; and whether the 
decision was in favour or disfavour of the 
side on which the inferior evidence was pro- 
duced. 

The number of causes individually taken, 
in which (choosing any given period) the de- 
cision was in favour of the inferior evidence, 
will show the utmost poshible amount of the 
mibchief lesulting, within that period, from 
the admission of such inferior evidence. 

Comparing period with period, say year with 
year, — if the number of such cases, indivi- 
dually taken, were constantly upon the in- 
crease, it would afford a ground for suspect- 
ing, that, by the admission of such inferior 
evidence, wilful falsehood, deception, misde- 
cision, and thence encouragement to injustice, 
on the part of individuals, had been produced. 
Supposing no such increase, or none but what 
might be satisfactorily accounted for by acci- 
dent or other causes j it would then be made 
manifest, that by such admission no such evMf 
consequences had been produced. • 


3. Number of the appeals from decisions 
grounded on the question of fact: distin- 
guishing between the cases in which the de- 
cision of the subordinate judicatory was, by 
the superordinate, affirmed purely and simply, 
and those in which it was either reversed 
or modified ; an*d — in case of divers appeals 
grounded on the same original decision, and 
presented to diflcrent judicatories, taking cog- 
nisance one after another of the same fact — 
showing the number of such successive ap- 
peals. 

If, in each instance, the evidence he exactly 
the same, and presented in the same shape ; 
then, upon the supposition of consummate 
wisdom and probity on the part of the judi- 
catory ultimately resorted to in each case, to- 
gether with sufficient ability in each instance, 
on th^ part of the losing side, to carry the 
cause before an ulterior judicatory, — all these 
assumptions being made, the proportion be- 
tween affirmed and reversed or modified, 
would exliibit The degree of aptitude, in all 
shapes taken together, on the part of the re- 
spective si^bordinate judicatories. 

II. Prevention of preponderant or super- 
fluous delay, vexation, and expense. Showing, 
in and for each suit, the quantity of delay, 
vexation, and expense, orlboth sides of the 
cause ; distinguishing, in the case of each of 
those three modilicutions of collateral incon- 
venience, the portion which was natural and 
unavoidable, from the portion, if any, which 
was fictitious and avoidable : and, in regaret 
to that fictitious part, distinguishing between 
the several portions which were respectively 
the work and the fault of the system (the es- 
tablished system of procedure,) the party or 
parties, or the judge. And — in case of dif- 
ferent judicatories, to the cognizance of either 
or any of which the same individual cause 
might, at the option of a party, on the one or 
the other side of the cause, have been pre- 
sented, whether acting under the same or a 
different system of procedure — serving to 

*shf>w, in respect of the quantity of delay, vex- 
ation, and expense in each, the difference be- 
tween judyatory and judicatory ; and thence, 
in these several shapes, the quantity of fac- 
titious injustice, which, in the instance of 
those judicatories in which it has been great- 
est, presents itself as chargeable either on the 
system or on the judge. 

III. lA*evcntion of contraventions against 
the remote ends of justice. Showing for each 
period, on the part of the several judicatories, 
the number of contraventions, if any, against 
the unimmediate or remote ends of justice; 
viz. 1. Against obedience to the several ma- 
nifestations of the will of the legislator — 
judicial non-conformity at large, and judicial 
disobedience manifesting itself in the parti- 
cular shape of usurpation of jurisdiction, to 
the prejudice of the authority of other judi- 
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eateries (whether siiperordinate, co-ordinate, 
or suborai iiate to the j iidicatory so usurping ;) 
2. Against uniformity of decision as between 
judicatory and judicatory — mutual discre- 
pancy of decision. 

IV. Prevention of judicial injustice in all 

shapes together. Showing, ' for each period, 
the number of causes of the several species, 
lion-penal and penal : and therein and thence, 
the aggregate amount of the delay, vexation, 
and expense actually produced ; together with 
the utmost possible number of the instances 
of misdecision, which, to the prejudice of 
either side, can have been produced : showing 
thereby, as between period and period, the 
increase or decrease of injustice and delin- 
quency in its several shapes, with a view to 
the demand, if any, for ulterior exertions in 
the line of legislation. « 

V. Melioration of the law, whether in re- 
spect of matter^ or form : i. e. showing the 
demand for fresh law, or fresh expression to 
be given to this or that poftion of already 
existing law. 

The ways in which recordation might be 
made subservient to this piirpose^are — 

1. Exhibiting the several cases in which 
a question of law (grounded in this case on 
statute law) had any place in the dispute 
between the parties ; and in each instance 
showing the point or points in dispute, re- 
ference being made to the several portions of 
law relied upon on each side, together with 
the considerations brought forward in the way 
of argument on all sides. 

2. In cases of appeal, exhibiting the ground 
of the appeal, and the number of stages of 
appeal, if more than one, in the instance of 
each cause ; and, on each occasion, the treat- 
ment given, whether m the way of athrmanee, 
reversal, or modification, by the superordi- 
Tiate judicatory, to the decision of the sub- 
ordinate. 

From the point or points in dispute, com- 
pared with the words of the portion of law 
which formed the ground of the disputCf^ it 
would be in each case apparent whether 
any demand had presented itself f^r fresh law 
(viz. law fresh in substance,) or only for fresh 
expression to be given (viz. for removal of 
ambiguity or obscurity) to this or that portion 
of existing law : the melioration being in each 
case to be made by defalcation, addition, sub- 
stitution, or transposition, as the ‘nature of 
the exigence requires. 

In so far as, by incapacity, indolence, ne- 
gligence, or corruption, on the part of the 
legislator of the day, the rule of action is left 
in the barbarous state of the species of im- 
position called unwritten law, — the people, 
in their character of suitors, being (such of 
them as are honest) habitually, for the be- 
nefit of that partnership of which the judge 
IS at the head, and of which the legislator is ' 


the accomplice or the dupe, punished for non- 
conformity to rules which, lest they should be 
conformed to, are not permitted to be known ; 
— in such case, the number and place of such 
appeals will, to the legislator of some happier 
time, afford useful indications, pointing out 
to him the particular portions of the field of 
law, in and by which the demand for real and 
genuine law has thus rendered itself manifest. 

The demand for a really existing and ac- 
cessible standard of obedience, co-extensive 
with the whole field of law, can be no secret 
to any one who on this head will permit him- 
self to listen to the most obvious dictates of 
common sense. The light reflected on this 
subject by recordation, consists in nothing 
more than a distinct indication of the parti- 
cular instances in which this undeniable truth 
will thus have been brought to view. 

There remain two masses of injustice, the 
quantity or limits of which cannot he shown 
for any ptriod, in a direct way, by any such 
do<i iments as the above ; — viz. 1 . The number 
of instances in which, ‘in the shape of oppres- 
sion or extortion, injustice has been produced 
by an opulent individual in the cliaracter of 
plaintiff; to the prejudice of one who should 
have been defendant, but was debarred by the 
load of vexation and expense from the faculty 
of defending himself. 2. The number of in- 
stani’cs in which injustice was committed, 
and with success, for want of litigation ; the 
wrong-doer trusting to the inability of the 
party wronged to hike upon hirnselt the cha- 
racter of plaintiff with effect. 

In a direct way, and in thp several parti- 
cular instances in which injustice thus pro- 
duced has taken effect, no particular docu- 
ments can show its amount : but a conception 
of the aggiegate mass may be deduced from 
the computation of the quantity of money ne- 
cessary to defray the expense of a suit on both 
sides, compared with the quantity which it 
is possible for a father of a family, in the con- 
dition of the most numerous class, to have at 
command for this purpose. 

§ 2. Neglect of English judges and legislators 

in regard to this kind of preappointed evi^ 

dence. 

If such as stand above exhibited are indeed 
the duties of the legislator and the judge, — 
negligent in the extreme — culpable, and at 
the same time cruel in the extreme, on this 
important ground, has been the conduct of 
English judges and legislators. Were an in- 
quiring mind to turn its eye on this occasion 
to Westminster Hall, what would it see ? A 
correct, a clear, an all-comprehensive, an ea- 
sily and cheaply accessible, body of evidence, 
adapted to the exigencies of all suitors, in 
all sorts of causes ? Alas, no 1 but instead 
iof it, a parcel of disjointed fragments, com- 
tposing an imperfect and confused and shape- 
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less mass, stained throughout with mendacity, 
and drowned in nonsense. What, then, has 
been the conduct of these high-seated pos- 
sessors of delegated power? Like savages 
waiting for a wreck, or rather like insurers 
making secret preparations for the manufac- 
turing of a wreck, instead of making provision 
by their own industry for the requisite supply 
of evidence for their own use, they have lain 
by, and punished suitors for the deticiency — 
punished them for the not having produced 
that precise sort or individual lot of evidence, 
which, to the exclusion of whatever was at- 
tainable, they were, by an iinpromulgafcd 
resolution of their own, predetermined (or 
rather, in the way of an post facto law, 
such as are all decisions of common law in 
new cases, these ministers of justice were 
post-determined) not to accept. They leave 
undone the things they ought to have done ; 
and from this negative trespass it is, that 
they derive the faculty of doing tht)se things 
which they ought not to have done — ofide- 
nying justice, of worWng injustice, of pro- 
ducing delay, •vexation, and expense. If, in 
the mouths of such exalted and privileged 
sinners, the established and commanded con- 
fession hud any useful meaning, how copious 
might it not be when pointed to this quarter 
of the official decalogue ! 

Confounding everything that requires to 
be distinguished, the nomenclature of English 
jurisprudence includes underthe same general 
name (records,) and witfiout any names of 
specific distinction under it, instruments ex- 
hibiting judicial transactions, and instruments 
exhibiting public official contracts, public 
contractual writings of the more important 
kinds, king’s grants (conveyances in which 
the king is grantor,) &c. 

Distinguishing, on the other hand, by an 
arbitrary and shifting line, two classes of 
objects between which there is neither any 
natural, nor so much as any promulgated or 
perceptibly instituted difference, — it has di- 
vided courts into courts of record, and courts 
not of record. And what are the courts not 
of record? Any inferior courts, on the pro- 
ceedings of which, the two superior purely 
law courts at Westminister Hall bestow but 
an inferior degree of credit. And, among 
those inferior courts, which stands first upon 
the list ? The Court of Chancery, of which 
the daily functions are to impede and over- 
rule the decisions of them both.* 

The Court of Chancery not a court of re- 
cord ? Why so, any more than the two great 
common-law courts under the same roof 


• As to the Court of Exchequer, being a sort 
of motley court— one side of it a law side, the 
other an equity side,— it must, according to prin- 
ciple, be neither a court of record only, nor ^ 
court not of record only, but both together. • * 


the King’s Bench, and Common Pleas? Is it 
that it keeps no records, or that its records 
are framed or kept with less care ? Let him 
answer, who has occasion and power to know. 
One thing I will venture to say : that, in the 
memorials of the instruments and acts as- 
scribotl to the cffiirt, or to any member of it, 
of whatsover class, there is at any rate less 
mendacity and nonsense in the court that 
proceeds upon the Roman model, the court 
nof of record, than in the courts which pro- 
ceed upon the Anglo- Gallo- Norman model, 
the courts of record. 

On this head, the effrontery and imposture 
of English judges, and of one in particular, 
who is in possession of serving as an oracle 
to the re8t,f presents a lesson which ivill 
not be deemed undeserving of regard, unless 
where ^he bosom is by sinister interest forti- 
fied against it. 

Geometrical propositions he had heard 
spoken of, as composing a class of proposi- 
tions to w hich •men’s assent was wont to be 
engaged by arguments or evidences univer- 
sally regarded as irresistible, and on the truth 
of which, Without danger of error, the most 
confident reliance might be placed. Under 
the name of diagrams, he had heard spoken ol 
a species of figures or gri|)hical representa- 
tions, employed for the expression of those 
propositions, and of the arguments from which 
the verity of them is inferred. 

From the first month of his application to 
the study of the English law^s, what from first 
to last is, known to every man wdio applies 
himself to the study of that most corrupt of 
all systems of law, must have been known 
to thi« oracle of English law; viz. that, of 
*the sort of instrument or document called by 
English lawyers a record, so far as concerns 
the judicial class of records, a considerable 
part is in every instance a tissue of falsehood 
— unworthy of all credit, in fact not meant to 
be believed, and which would therefore be as 
innoxious as it is absurd, were it not for the 
«b|curity and ambiguity, uncertainty, decep- 
tion, and misdecision, which is the result of 
the entanglement in which truth and false- 
hood togei?her have so studiously and effec- 
tually been involved. What could not have 
been unknown to this projector, and in part 
executor, of a complete abridgment of Eng- 
lish law, was, that the falsehoods contained 
in those *pretended repositories of truth had 
from first to last been habitually applied, as 
they continue to be applied, to the purpose! 
of depredation for the profit of the judges. 

But the more abundant and mischievous 
and profitable the falsehood was — mischie- 
vous to the people, profitable to the authors 
and their confederates — the more urgent the 


+ Lord Chief Baron Gilbert, in his Treatise 
on Evidence. 
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need of straining every nerve, of heaping 
falsehood upon falsehood, for the purpose of 
rendering incurable the blindness of the peo- 
ple, and causing them to venerate this tissue 
of pernicious falsehood, as if it were a body 
of pure and spotless truth. 

Accordingly, at the outslfet of his treatise 
on evidence, these repositories of notorious 
falsehoods are without limitation spoken of 
under the rhetorical and sophistical denomi- 
nation of diagrams (diagrams for the devk'on- 
Stratton of rights) and as composing a species 
of evidence, in comparison with which all other 
evidence is weak and unsatisfactory — a spe- 
cies of evidence possessing the attributes of 
certainty and infallibility, — those attributes 
which in truth are radically incapable of en- 
tering into anything that ever went by the 
name of evidence. 


CHAPTER IX. 

OF PREAPPOINTED EVIDENCE,' CONSIDERED AS 

APPLIED TO LEGALLY-OPERATIVE FACTS AT 

LARGE. ^ 

§ 1. Use of registration^ as applied to legally- 
operative facts. 

By the denomina' ion thus assigned, the facts 
in question are distinguished from all others, 
and at the same time the reason why they 
ought to be had in remembrance, and placed 
upon the rank of preappointed evidence, is 
brought to view. 

If, in the instance of any given right or 
obligation undertaken by law to be estab- 
lished, it be necessary to justice and the ge- 
neral welfare of the community that itrbe cs-^ 
tablished and carried into elFect, — it will be 
equally necessary that the existence of that 
evidence, without whicli such effect cannot 
take place, should be secured. But, even 
atlhough in any such instance the effectua- 
tion or frustration of such right or obligation 
were in itself a matter of indifference, still 
the existence of preappointed evidence, of 
a nature to secure the effectuation of such 
right or obligation, would not be matter of 
indifference : for, of such evidence, when by 
means of it the fact evidenced by it is known 
to have had place, the effect is to prevent li- 
tigation, by rendering it on one side hopeless: 
while, of the want of such evidence, a na- 
tural and frequent effect is, the rehdering it 
matter of doubt whether the fact had place 
or no; of which doubt, litigation, with the 
vexation and expense attending it on both 
sides, and the disappointment on one or both 
sides, is the bitter fruit. 

But, in many instances, such registration, 
howsoever desiraldc, will be found unattain- 
able: and in particular, in evei'y instance in 
which the effect of such registration would , 
(whether on a noii-penal or on a penal ac- 
count) be unfavourable to the only individual 


or individuals from whom the information of 
the fact could for that purpose be obtained. 

Moi cover, in many instances, such regis- 
tration, though of itself desirable, might be 
upon the whole prudentially or even physi- 
cally impracticable : physically, because there 
exists no person by whom the process of re- 
cordation could be performed ; prudentially, 
because, if any person exist by wdiom it could 
by possibility be performed, there exists no 
person by whom it could be performed in a , 
proper manner — i. e. in such manner as to 
render it more likely to be preventive than 
promotive of consequent misdecision, and at 
the same time without being productive of 
preponderant collateral inconvenience in the 
shape of vexation and expense. 

The cases in which, as above, such record- 
ation is impracticable (physically impracti- 
cable,) require to be noted, were it only for 
the purpose of bringing to view the limits 
opposed by necessity to the exertions of le- 
gisttitive providence in this line; to the end 
that the legislator inAy not be subjected to 
the imputation of negligence, ^for not aiming 
to ovecieap the boundaries of possibility ; and 
at the same time, that he may not seek, in 
the impossibility of making provision to tliis 
effect in some instances, an excuse for omit- 
ting it in cases to which the natural and in- 
separable bar does not extend itself. 

From what is above stated, five rules pre- 
sent themselves as proper on the part of the 
legi'^Iator to be kept in remembrance: — 

1. To look out for such different descrip- 
tions of legally- operative fip^ts as may be 
found susceptible of recordation, — viz. with- 
out preponderant inconvenience, a^ above. 

2. To look out for such persons as, being fit 
in point of qualifications (intellectual as well 
as moral,) may, on each re^peclive occasion, 
either be found, or without preponderant in- 
convenience rendered, in each case, willing 
to undertake the charge. 

3. On each occasion, to make provision such 
ak the case admits of for the verity, for the 
correctness and completeness, of the state- 
ment so recorded. 

4. To consider with himself and determine 
what legal effect shall be given to the pre- 
appointed evidence thus collected and pre- 
served. 

5. To make due provision for adapting to 
his own use, in every practicable shape, the 
information which has for its more imme- 
diate object the giving effect to the rights 
established for the benefit of the particular 
individuals, on each respective occasion par- 
ticularly considered : in a word, to apply it 
in the aggregate to the statistic uses of w'hich 
it is susceptible. 

^ § 2. Facts calling for registration^ what 9 
0* I. Facts of a regularly occurring nature ; — 
viz. such as — though, individually taken, 



Ch. IX.] PREAPPOINTED — APPLICATION TO FACTS AT LARGE. 50? 


not yet, taken in specie, their recurrence 

may be considered as certain. 

1. Facts affecting condition in life. Take 
for example, the articles of principal impor- 
tance, which appear as follows — 1. Deaths; 

2. Births ; 3. Marriages : * to which may be 
added, though comparatively casual — 4. Arri- 
vals at majority ; 5. 'Declarations of insanity ; 
6. Declarations of dissolution of marriage, 
otherwise than by death ; 7. Entrance into 
contracts of apprenticeship ; 8. Dissolution 
of such contracts, otherwise than by expira- 
tion of the term ; 9. Entrance into partner- 
ship contracts ; 10. Dissolution of partnership 
contracts ; 11. Appointments to official situa- 
tions ; 12. Removals from official situations. 

2. Facts ccllative and ablative with rela- 
tion to contracts taken in the largest sen^e : 
including the making of wills, and other con- 
veyances. 

1. Entrance into any contracts other than 

the above. t • 

2. Dissolutions or modifications of ^on- 
tracts; in the sever.'il ways, by which the 
several sorts.of contracts, accoi ding to their 
respective natures, are capable of lieing dis- 
solved or modified, — such as expiration, per- 
formance, receipt of money, &c. 

In regard to entrances into contracts, and 
dissolutions of contracts, — whether it be eli- 
gible upon the whole that registration should 
take place, will depend upon the joint consi- 
deration of the importance of the contract, 
— the probability of Aon-notoriety when 
notoriety is requisite, and of oblivion when 
remembrance requisite, — and the vexation 
and expense attached to the operation of re- 
cordation : taking into the account of vexa- 
tion, whatsoever unpleasant circumstances* 
may be the result of disclosure. See above, 
Ch. II. On Contracts. 

* Since the first edition of the work was pub- 
lished, a general legislative system for the re- 
gistration of births, deaths, and marriages in 
England, has been made by 6 7 W. IV. c. 36, 

amended by 7 Will. IV. & 1 Viet. c. 22. At^the , 
same time, a bill to establish a system somewhat 
similar in Scotland was laid before Parliament, 
but has not yet (August 1339 ) been cariieu 
through. — Ed. 

*1* In regard to contracts in general, and mar- 
riage-contracts in particular, distinguish between 
the registration of the contract itself (i. e. the in- 
strument of contract, when there is one,) and the 
recordation of the naked fact of the entrance into 
a contract of the species in question, by or be- 
tween the party or parties in question. One sort 
of office may be fittest for tiie one purpose^ an- 
other for the other. In practice, the one incident 
may be constantly the subject of registration, the 
other seldom or never. In England, for twenty 
instances of marriages entered into and regis- 
tered, there is not perhaps more than one, of a 
marriage-settlement (i. e. a marriage instrument 
of contract) entered into; nor, except in two 
or three counties, any one of a marriage-settjje- 
ment registered. ^ * 


II. Facts of casual occurrence : casualties, 
taken in the largest sense. 

1. Deaths ; — viz. when by means of marks 
of violence or other extraordinary appear- 
ances, a suspicion is afforded that human 
agency (positive or negative) may have been 
contybutory to«the effect. 

2. State and condition of persons or things, 
ill consequence of deterioration supposed to 
be the result of delinquency together with 
any other circumstances, the remembrance of 
which may, for want of speedy recordation, 
stand exposed to deperition. 

3. So, where supposed to be the result of 
physical calamity, — in so far as, in conse- 
quence of such result, fresh rights and obliga- 
tions, at the charge of this or that individual, 
may come into existence. Thus, by the cala- 
mity of fire, a right may accrue to the proprie- 
tor ofa house, attended with a correspondent 
obligation at the charge of an occupier or an 
insurance office. 

4. To the liit of facts of casual occurrence 
may be added (in the character of facts the 
recordation of which, in the same mode and 
by the saiae hands, may be subservient to 
the purposes of justice) any facts so circum- 
stanced, that the means of presenting them 
to the cognizance of the judge may be want- 
ing, unless the testimony of such persons as 
(from the having stood in relation to them 
in the character of percipient witnesses) aio 
competent to speak to them in the character 
of deposing witnesses, be collected at a time 
in which the collection of it in the ordinary 
and regular mode is impracticable : the per- 
cipient witness, for example, on the point of 
leavi^ig the country, and the stopping of him 
either physically^ or, in respect of preponde- 
rant inconvenience in the shape of vexation 
or expense, prudaUially, impracticable. 

§ 3. Registration, hy whom performable ? 

In each case, the propriety of the choice 
will depend upon two circumstances: — 1. The 
trustworthiness of the person, regard being 
h8d to the particular species of fact in ques- 
tion; 2. The vexation and expense, if any, 
attached to the employment of such person 
in such case. 

The trustworthiness of the functionary 
(meaning the relative trustworthiness, as 
above) will again depend on the importance 
of the tiict, coupled with the nature of the 
securities thought fit to be employed for se- 
curing the verity (i. e. the correctness and 
completeness) of the evidence necessary to 
enable the recordation to fulfil the purposes 
for which it is intended ; of which in the next 
section. 

If the form of the entry be reduced to a 


^ This belongs to the head of real evidence. 
See Book V. Circumstantial. 
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certain degree of simplicity — and if, in a form 
thus simple, the mode of recordation be ade- 
quate to the fulfilment of all its purposes, — 
mere moral trustworthiness, including in that 
view responsibility in both its senses, may 
be the sole object of regard ; but if intel- 
lectual aptitude, and this of so peculiar a 
nature as to come under the denomination of 
scientific, be moreover requisite, a propor- 
tionable degree of nicety and difficulty will 
of course be attendant on the choice. 

For the registration of facts of a regularly 
occurring nature, as above exemplified, pro- 
vision has commonly enough been made in 
practice. Hands competent to the task have 
accordingly been found for it : nor has the 
finding of them been attended with any con- 
siderable difficulty. What difficulty there may 
be, seems confined, accordingly, to tl|e find- 
ing of hands competent to the registration 
of facts of casual occurrence. 

In the species of judge styled a justice of 
the peace, the official establishnent of the Bri- 
tish constitution possesses a species of public 
functionary well adapted for this purpose. 

No ulterior functions of this nature can 
by their importance present a demand for a 
greater degree of trustworthiness, intellec- 
tual as well as n^ral, than is presented by 
several of those functions of which he is pos- 
sessed already.* 

From the class of attorneys, persons are 
taken without the plea of necessity, and at 
the choice of parties litigant (and without 
other restriction or condition than that of 
having two such functionaries named, one on 
each side,) for the exercise, and even the de- 
finitive exercise, of that part of the judicial 
function which consists in the collection of 
evidence, t 

To prevent deperition, or at any rate de- 
terioration of evidence, is the only (but it 
should seem the just) ground, on which a de- 

* Examples : — 1. Recordation of a riot com- 
mitted in ms presence ; and this evidence ren- 
dered sufficient of itself to ground a conviction ' 
pronounced by himself as judge, 

2. Examination of a poor person, for the pur- 
pose of ascertaining his settlement; il e. the dis- 
trict on which, in case of indigence on his part, 
the obligation of providing him with subsistence 
shall be charged. 

3. Examinations preparatory to decision, in the 
vast variety of other cases, penal and non-penal, 
which have been committeo to his cogifizance. 

4. Examinations preparatory to provisional in- 
carceration, in penal cases deemetl of too high a 
nature to be committed definitively to his cog- 
nizance. 

-f- Viz. in tlie character of commissioners for 
the taking depositions to be employed in a court 
of equity. Tne occasion on which the examiner 
(suen is the denomination given to the collecting 
judge) is a permanent officer, is confined to the 
case where the place of examination lies within 
» small distance of the metropolis. 
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parture of this sort from the ordinary mode 
of collecting evidence can be defended : and, 
in a case of such necessity, the recurrence to 
hands of this description might, it should 
seem, be justified upon at least as good 
grounds, as when the same hands are em- 
ployed without any such plea of necessity, 
as above. 

In regard to testimony having for its sub- 
ject legally -operative facts taken at large 
(of which facts collative or ablative in rela- 
tion to property may serve for example ;) by 
what sort of registrator they shall be col- 
lected — viz. whether by the judge of the 
competent judicatoiy, by a functionary of the 
judicial class, or by a functionary of the no- 
tarial class — will depend upon the probable 
absence or presence of a sufficient length of 
time. If there be no want of time, the sort 
of functionary who on other occasions is re- 
garded as best qualified to the reception and 
exti action, pf testimony destined to be applied 
to jyiudicial purpose, is the sort of functionary 
to be employed in this, as in other cases. If 
there be a certain or a probable want of time, 
if the occasion be so fugitive that it will not 
be within the power of a functionary so seated, 
and in a manner fixed to a spot, to arrest it 
in its flight, — then comes the necessity of 
admitting the service of a functionary of the 
other class, whose seat is of a more pliant 
and ambulatory nature. Under the head of 
want of time, is in effect included, on the part 
of such magistrates us can be applied to within 
the hour, want of inclination to undertake 
the business. Not only in respect of the time 
of doing the business, but in respect of the 
choosing whether he will do it all, — the ma- 
•gistrate, serving justice upon those gratuitous 
terms on which justice, by this species of 
judge, is always served, is not nor could easily 
bo subjected to any inflexible obligation. The 
functionary of the notarial class, in the pre- 
sent instance, is so far in the same case: but, 
in the assurance of professional emolument, 
hetbeliolds an inducement over and above any 
that applies in the other case.f 


Of preappointed evidence of the description 
here in question, — viz. evidence of miscellaneous 
facts, received and extracted either antecedently 
to litigation, or antecedently to the time regularly 
appointed for the collection of the evidence, — the 
practice of the English equity courts affords two 
modifications. 

J. One is, the examination in perpetuam rei 
mernoriam^ used for the establishment of a title 
to a certain subject-matter of property (suppose 
an estate in land,) without any particular expec- 
tation of any particular occasion on which, in the 
way of litigation, such evidence will come to be 
employed ; and under circumstances in whi^h it 
is not regarded as in any immediate danger o 
perishing. 

2. The other is, the examination de leneesse: 
i.^'en, for the purpose of some suit, either ao 
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§ 4. How to secure the verity of the evidence 
thus provided. 

Evidence being subservient to justice no 
otherwise thariin so far as it is iindeceptitious, 
evidence that, by reason either of incorrect- 
ness or incompleteness, proves deceptitious, 
being worse than no* evidence at all, — the 
attention bestowed on the securing the ex- 
istence of the evidence, would, if produced 
by a steady and comprehensive regard to the 
ends of justice, be accompanied with an at- 
tention equally solicitous to secure the verity 
of such evidence. 

As to the instrumental arrangements best 
adapted to this latter purpose, they have over 
and over again been brought to view. And 
in particular, under the head of preappointed 
evidence, the eventual necessity of employing 
them has been brought to view in the instance 
of judicial and other otficial evidence. 

In the case of this species of prc^^ppointed 
evidence, as in the case of every other species 
of evidence, justice, fcf the reasons so oiten 
given, requirt;f3 that on each occasion, unless 
in case of preponderant inconveniencce, it be 
presented in the best shape possible : the 
verity of it provided for, not merely by even- 
tually begun or in contemplation to be begun (the 
forms of procedure not admitting of the collection 
of the articles in question by the ordinary col- 
lecting judge, at the regularly appointed stage of 
the cause,) it is allowed to be collected by a party 
on one side of the cause, witlfbut the participation 
of any party on the other side; but on the terms 
of not being admitted, if the testimony of the same 
person be capabfe of being collected at the regu- 
lar time in the regular mode, — the parties on the 
other side having the opportunity of applying to 
the witness that sort ot interrogation which, in 
the mode of collecting and extracting employed 
by the equity courts, is called cross-ejcamijiatio?i., 
but which IS widely different in its nature and 
effects frem that which under the same name is 
miployed in the common-law courts. This, in a 
word, is the mode employed for stopping fugitive 
svidence, in the case in which it is regarded as 
being in immediate danger of perishing. • 

If, in either case, the preservation ot the evi- 
lence had really been the end for the accom- 
plishment of -which the institution was framed, 
be mode of collection appointed, including the 
lesignation of the species of functionary to be 
employed, would have been adapted to the fugi- 
iveness and urgency of the occasion. But, neither 
n this instance nor in any other, has the Eng- 
ish technical mode of procedure, under any of 
ts modifications, been really directed to any such 
md. The real end being to catch, not evidence-, 
)ut money., the previous drawing and filing of 
in instrument called a hill has been rendered ne- 
:e8sary. What the bill does do, is, the putting 
noney into the pocket of the judge, and other 
awyers of various sorts and sizes : what the bill 
loes not do, is, contributing to the collection of 
he evidence. While the bill is going through its 
orms, the evidence perishes : the tees are col- 
ectefi, and the evidence which should have beifi^ 
ollected is not collected. - | 


tual punishment and by interrogation, but by 
counter-interrogation by or in behalf of each 
individual party whose interest, in case of 
incorrectness or material incompleteness on 
the part of the evidence, is liable to be im- 
paired by it. 

When, merely»in contemplation of future 
contingent suits, and therefore antecedently 
to any such suit, evidence for the establish- 
ment of any such legally- operative fact as is 
herfc in question is (as above) collected, — 
interrogation by or in uebalf of any such party 
so interested is impossible : no such party 
being as yet in existence. Therefore, in the 
best of all shapes, the collection of preap- 
pointed evidence is not possible. What re- 
mains to be done, is to collect it in the next 
best shape; that is, the deposing witness 
speakiqg under the check of eventual punish- 
ment, and subject to interrogation, to be per- 
formed by the evidence-collecting judge. 

Say that in every case the testimony shall 
be presented in4he best shape in which it can 
he presented — say but this, and the legal effect 
proper to be given to preappointed evidence 
collected aafebove, is determined. Presented, 
in the first instance, in the best shape of 
which preappointed evidence is susceptible; 
if that intei rogation or coimter-interrogation 
whicli is necessary to the putting it in the 
very best shape be capable of being applied 
to it, and the party concerned in interest calls 
for the faculty of applying it, let that addi- 
tional security be applied accordingly. But 
if, by any circumstance, such counter-inter- 
rogation have been rendered impracticable, 
— rendered so, for example, by death, insa- 
nity, expatriation coupled with non-justi- 
•ciability,on the part of such deposing witness, 
— then let it, in such its next best form, be 
received for what it is worth. Evidence thus 
imperfectly subjected to interrogation will 
always be more trustworthy than evidence 
altogether uninterrogated; more trustworthy, 
therefore, than affidavit evidence, upon which 
^lone causes to any pecuniary amount are in 
such vast numbers determined in English 
practice ; much more than evidence, the ve- 
rity of which has not for its security either 
the scrutiny of interrogation or the fear of 
eventual punishment, as in the case of hear- 
say and casually-written evidence. 

Suppose, for example, a witness whose 
testimony is necessary to the proof of some 
important legally-operati ve fact — a marriage, 
the execution of a last will, or other instru- 
ment of contract : — suppose him embarked, 
and on the point of sailing for a country sub- 
ject to a foi-eign state, but visited on board, 
and his testimony collected, the vessel being 
detained for that purpose, by a functionary 
armed with the necessary power (in England, 
suppose a justice of the peace, or, in de- 
fault of a justice of the peace, an attorney, 
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to whom, under the conditions above men- 
tioned,* a permanent commission for that 
purpose has been thought fit to be entrusted.) 
Whatever additional security for the correct- 
ness and completeness of the evidence so col- 
lected can be given, should, in the event of 
a suit grounded on such eviidence, and at the 
instance of a party interested, be afforded. 
Not only the witness should, in the event of 
his being afterwards forthcoming, or by any 
other means justiciable and intcrrogablei be 
subject to interrogation ; but so ought the 
justice of peace or the attorney. 

In the case of the justice of peace or of 
the attorney, what is possible, just possible, 
is, that — in confidence that the evidence will 
not come to he made use of, and subjected 
to judicial scrutiny, till after he has, by death 
or expatriation, been placed out of the reach 
of interrogation — he may,' for the purpose 
of favouring some individual, whose probable 
interest in the matter of the testimony is in 
his view, collect it in a marwcr partially and 
purposely incomplete. 

But the existence of such a plan of impro- 
bity cannot reasonably be considj.’red as in a 
preponderant degree probable. It is not pro- | 
bable, that, in consequence of the corruption 
in question on the part of the judge, the 
number of instances in which evidence not I 
only false but deceptitious shall have hecn 
collected, will be anything like so gi eat as 
the number of instances lu which, for want 
of it, evidence necessary to the support of a 
just right will have perished, and the right 
have been thus defeated. 

At any rate, no such danger can consist- 
ently be considered as preponderant,, by a 
master of the rolls or a chancellor by whom* 
an attorney is, under the name of examining 
clerk, or clerk in the examiners office, ap- 
pointed and employed to collect the whole 
body of the evidence for pecuniary causes of 
the highest magnitude, sitting with the de- 
posing witness in a closet with locked doors, 
free from all apprehension of being subjectecj 
to any such interrogation as here propose. 

In a code drawn up for this purpose, several 
provisions present themselves, wh’cli, if given 
in the character of instructions^ and not of re- 
gulations sanctioned by pain of nullity, might 
contribute with advantage to the prevention 
of abuse. 

Instructions stating circumstances by which 
the trustworthiness of provisional evidence, 
thus collected, would be regarded as in- 
creased : — 

1. On the occasion of the examination, use 
your endeavours to collect impartial bystand- 
ers and auditors, the more the better, espe- 
cially the more important the eventual effect 
of the evidence ; inviting them to attest, if 

* Section 3. 


they think fit, by their signatures, the accu- 
racy of the report made of the testimony, and 
the propriety of the mode in which it was 
collected : for example, if on board of a ship, 
the commander, with officers and passengers 
as many as think fit. 

2. Wherever the examination is performed, 
the trustworthiness of the evidence will he 
increased, and your own conduct in the col- 
lection of it guarded against suspicion, if, at 
the indication of the party applicant, or at 
your own motion, you can engage some other 
trustworthy and intelligent person (profes- 
sional or non-professional) to sit with you in 
the business. 

By any precaution gf this nature, if rendered 
obligatory on pain of nullity, the effect pro- 
duced would in many instances be, to defeat 
the purpose. Rendered optional, whatsoever 
good efioct they produce is pure from mischief. 
When the checks in question are called in, the 
evidence ^vill command the confidence which 
it is thus^nade to deserve : where no such 
ground for confidence, is toriiied, the eye of 
suspicion will be pointed to the transaction 
by its ch?ficiency; and, from the persons em- 
ployed in the transaction, an account of the 
causes of the deficiency will naturally he ex- 
pected. In a case where evidence for estab- 
lishing the circumstances attendant on a case 
of corporal suffering, whether from injury or 
calamity, is to be recorded, a medical practi- 
tioner would he an obviously proper assessor 
and assistant to the judicial functionary. 

CHAPTER X. 

OF TIIF llEOlSTit ATION OF GFNKALOGICA'L 

FACTS, VIZ. DEATHS, lllRTllS, AND MAll- 

IIIAGES. 

§ 1. Uses of rcijistration, as applied to 
genealogical facts. 

Taken together, these three intimately-con- 
nected specicb of legally-operati ve events have 
already been cliaraeteiized by the appellation 
of genealogical events. Taken together, the 
uses deiivahle from the registration of this 
class of legally- operative events, make a dis- 
tinguishing figure when viewed in comparison 
with legally-operative events at large. Taken 
separately, the uses of each in some points 
coincide with, but in others are prominently 
distinct from, the uses of the other two. 

! I. Uses of registration as applied to deaths, 
i (1.) Uses having relation to the non penal 
(called civil) branch of law ; and for which 
evidence of the naked fact suffices : — 

1. To afford evidence of title by succession, 
in favour of natural or specially-appointed 
representatives. 

2. To afford evidence of cessation of title, 
in the case of persons entitled to money or 

‘ 1‘^oiiey’s- worth during the life of the deceased. 
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3. The deceased being under the lie of a 
matrimonial contract, — to afford evidence of 
the dissolution of such contract, in behalf of 
the surviving spouse. 

4. The deceased leaving children under 
age, — to afford in their favour evidence of 
title to the services of some one in quality of 
guardian. 

5. The deceased leaving a widow or de- 
scendants destitute of the means of subsist- 
ence, — to afford in their favour evidence of 
title to relief, at the charge of this or that 
individual, or of any public fund. 

6 In any instance in which the testimony 
of the deceased would have been exigible, but 
on condition of its being delivered in the best 
shape, — to afford to the party who stands in 
need of it, the opportunity, if allowed by law, 
of producing it in any infeiior shape in which 
it happens to be obtainable ; such as hearsay, 
extraiudicially and casually-written, Sec. 

(2.) Uses having relation to the penial branch 
of law; and for which inlormation concerning 
causes and circumstan^’es is necessary. 

These use^ consist in the discovering or 
detecting, and, by fear of discovery and con- 
sequent punishment, preventing, death, in so 
far as it is liable to have for its eause human 
delinquency, whether maid fide (i. e. accom- 
panied with criminative consciousness,) or 
simply culpable, as being the result of teme- 
rity or negligence. Instance, among others, 
the case vvlit're a person not dead is interred 
on the supposition of his^eing dead. 

The facts or circuinstaiices necessary or pro- 
per to be take|i for the subjects of registia- 
tion will vary, according to the nature of the 
uses, as above distingiiishc'd, considered in the 
character of objects or ends to be aimed at. 

Are the civil objects the only ones thought 
fit to be provided for ? The fact of the ex- 
tinction of life, and the sidlicieiit description 
of the person, the identity of the deceased, 
may be the sole objects of attestation, and 
subjects of registiation. 

If the prevention or detection of delin- 
quency in this line be also worth providing 
for, many other circumstances will be to be 
comprised ifi the inquiry, and in the declara- 
tions made in consequence. 

1. Supposed manner of the death, whether 
gradual or sudden. 

2. Supposed cause, — natural decay, or any 
external application, violent or otherwise: 
and in either case, wbetlier human agency ap- 
peared to be in any way concerned in it. 

3. The body, where, and how, and by 
whom, found. 

4. Medical assistant, whether any, and who, 
called in ; and if not, why not.* 


* Over and above making provision for the ex- 
traction and recordation of answers to questions 
such as the above, regulations to the follo\^ng 


II. Uses of registration as applied to births. 

1. To ascertain and put out of dispute the 
fact of legitimacy or illegitimacy. 


effect present themselves as conducive to tli-e end 
in view: — 

1. The death happening in the view of any per- 
son or«pcrsons, — ftbliffation on them all to give 
notice of it to one or otner of a set of functionaries 
appointed for the purpose; but so that the obli- 
gation shall be discharged for all, by performance 
ma^e by one. The death happening, as in the 
ordinary state of things it does, in a nouse, — oh- 
lig^ion on the housekeeper ; but, in his default, 
on^e several persons present. 

2. Penalty on disposing of a body in any man- 
ner without notice as above : declaration, that 
from such clandestine disposal, suspicion of cri- 
minality will be induced.® 

3. On receipt of such notice, a view to be taken, 
if practicable, antecedently to interment, or other 
mode of disposal,, by, or by appointment of, the 
functionary to whom such notice has been com- 
municated. The use of such view, not merely to 
prevent or detect ciiminal homicide, but to pre- 
vent sham inteynent where no death has taken 
place. Motive to such delinquency conceivable 
as follows — persons next in succession to move- 
able property, or skilled in the art of forging last 
wills, have,*for example, driven a man into a long 
voyage, by fears of accusation of an imaginary 
crime, or a crime of imaginary mischief, such as 
the law of most countries furnishes in sulHcient 
abundance: then, pretending to bury him, have 
taken out letters of administration, or probate of 
his pretendfid will, as the case may be. 

5. Immediately before interment, by the hand 
or under the inspection of the officiating func- 
tionary, require tliat a spike of appointed length, 
kept lor the purpose, be run eitlier through the 
heart, or into the brain, through the socket of the 
eye. 

This precaution was suggested by a paragraph 
in TIfe Times newspaper tor 7th November 1303, 
in which it is mentioned as having been em- 
ployed in a particular instance. 

Delayed till the last moment preceding the in- 
terment, it may do good, and cannot possibly do 
harm. It can never jiroduce death, but in a case 
in which, instead of an immediate, a horrible and 
lingering death would have been produced for 
want of it. 

Putridity should not be regarded as a cause of 
dispensation. Putrid matter might be inserted 
into a coffin inclosing a pretended corpse. Pu- 
tridity, if jcal, must have been already encoun- 
tered by Olliers : nor docs it produce its noisome 
effects if the nose be but stopped, or if a man 
avoids to draw his breath through it. 

Respecting these several precautions, and others 
that might be suggested, whether upon the whole 
it be, in^ny given country, eligible to render tlie 
employment of them obligatory, will depend, 
here as elsewhere, on the aggregate quantity of 
inconvenience in the shape of vexation and ex- 

ense on the one hand, compared with the pro- 

able amount of delinquency and calamity in 

® By the act above noticed (6 & 7 W. IV. c. 86) 
there is a penalty, not exceeding £10, exigible 
from any one wlio buries, or performs funeral 
service over a dead body, without a certificate of 
registry, unless he give infonnaiion to the regis- 
trar within seven days (§ 2T.)—Ed, 
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2. In either case, to establish, in favour of 
the child, title to maintenance at the charge 
of the proper person or persons. 

8. In case of legitimacy, to establish, in 
favour of the child, its eventual title by suc- 
cession to property left vacant by the death of 
its parents and other natural relatives. i 

4. In the meantime, to establish its title I 
to the rights, and subject it to the obligations, 
attached to the condition in life into which 
it is introduced by its birth. 

5. To establish the point of time at which 
it will have arrived at full age. 

6. In the meantime, to establish its r%ht 
to the services of the proper person in the 
character of guardian, and its correspondent 
obligation of submitting to the authority of 
that same person in that same character. 

7. To prevent the wrongs that have some- 
times been done to third persons by usurpation 
of sex. Example, the case of a female taking 
or giving possession of property intended by 
legal disposition to be confinad to males. 

8. In case of illegitimacy on the part of the 
child, — to prevent the wioijg that would be 
done to legitimate children born cf the same 
parents, or either of them, or to other more 
distant relatives, by an usurped participation 
of their rights. 

9. By indication of its genealogy, to estab- 
lish its incapacity of marrying within the pro- 
hibited degrees. 

Measures subservient to the uses derivable 
from registration in the case of births : — 

In ordinary cases — 

1. Presentation of the infant to some pub- 
lic officer, by or on the part of the mother, 
within a certain time after the birth.. Pe- 
nalty, in case of omission. £x. gr. as, in 
England, among members of the established 
church, presentation of the child by the spon- 
sors to the minister, for the purpose of bap- 
tism. 

2. Account thereupon given of the parents. 

3. Mention and description thereupon of 
the midwife or midwifes, male included. If* 
no professional midwife, mention according^-; 
mention of any other person or persons assist- 

n 

the various shapes in question prevented on the 
other. 

It will therefore depend perhaps on the state of 
morality in the given country at the given time. 
But the aggregate of vexation and exp^^se thus 
usefully employed, can hardly equal the aggre- 
gate quantity of vexation and expense habitually 
lavished on tne occasion of interments, under the 
dominion of j3rejudice, and to no useful purpose, 
except in so far as the gratification of any popular 
affection, so long as it subsists, may, whatsoever 
be the cause of it, be considered as being of use. 

Here, as in other ceremonies to which religion 
has attached itself, unfortunately, by the intole- 
rance of some, with pain of disrepute in its liand, 
the vexation and expense is forced u])on others 
by whom no gratification is derived from it. 


ing or present at the birth, or that there was 
no such assistant. 

4. Register book to be kept by every pro- 
fessional midwife, according to a preappointed 
form ; form for description of the parents in- 
cluded. Penalty on every person acting for 
hire without a licence. 

In extraordinary easels — 

1. Case of foundlings. Indication of some 
public officer, by whom the infant 'shall be 
taken care of, that maintenance may be af- 
forded to it at the expense of some public 
fund, unless and until discovery shall have 
been made of some individual on whom the 
obligation have been imposed by law. Ex. gr, 
in English law, an overseer of the poor, by 
whom the infant is to be provided for at the 
expense of the parish. 

2. Case of bastards born out of marriage. 
Provision for the examination of the mother, 
before or after the delivery, for the discovery 
of the putative father, to the end that the 
obligation of maintenance may be imposed on 
him according to law,' or, in case of his ina- 
bility, as well as that of the mother, on some 
subsidiary fund. 

3. Case of bastards begotten in adultery. 
Provision for the examination of the mother, 
before the delivery, for the discovery of the 
putative father (as above,) in cases where the 
impossibility that the inffint should have had 
the husband for its father is notorious ; for ex- 
ample, by absence or impotence. In case of 
doubt, provision fOr establishing the fact by 
other evidence. 

III. Uses of registration as^applied to mar- 
riages. 

1. In favour of each spouse, to establish his 
or her rights at the charge of the other : the 
husband’s title to authority over the wife; the 
wife’s title to charge the husband with debts 
contracted by her for her subsistence, and so 
forth. 

2. In favour of the wife, to establish her 
title to the condition in life in which she is 
pUced by her alliance with the husband. 

3. In case of adultery on the part of either 
of them, — to establish the fact of marriage, 
for the purpose of any satisfaction which the 
law may have thought fit to afford to the other, 
and of any punishment which it may have 
thought fit to inflict upon the transgressing 
parties or cither of them. 

4. In case of mibbehaviour in any other 
shape on the part of either to the prejudice 
of the other, — to establish, in favour of the 
party wronged, his or her title to whatever 
satisfaction may have been ordained by law, 
according to the nature of the case. 

5. In ciise of a second marraige contracted 
or meditated on the part of either spouse, be- 
fore any legal dissolution of the existiijg con- 
tract, — to contribute to establish, in favour 

party injured by such second marriage, 
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his or her title to satisfaction for the injury; 
and likewise the obligation of the delinquent 
to undergo any punishment that may in that 
case have been provided by law. 

6. At the death of either spouse, to estab- 
lish, in favour of the survivor, his or her title, 
by succession or testament, to whatsoever 
portion of the propefty of the deceased may 
have been destined for him or her by law or 
legalized contract. 

7. To establish, in favour and at the charge 
of children born under the marriage, their re- 
spective titles to the condition in life corre- 
spondent to that of the parents, together with 
such other rights and obligations as are above 
brought to view in the case of births. 

8. In favour of third persons, — to prevent 
their being subjected to loss by purchase of 
immoveable or other property unalienably 
secured, by the marriage-contract, to either 
spouse, or to the issue of the marriage. 

9. In a word, — in favour of thir^ persons, 

to prevent their being subjected to loss in epn- 
sequence of contracts entered into by either, 
on the supposition of his or her being single, 
or wedded to another.* « 

IV. Statistic uses derivable by the legis- 
lator from the conjunct registration of deaths, 
births, and marriages. 

In general, the collateral uses, derivable in 
this shape from the registration of these ge- 
nealogical events, are pretty well understood. 
In English practice, in particular, the dbcovery 
and publication of politital facts finds men 
much less averse to it, than to the making 
a proper and consistent use of them. Many 
agree in making the ground, who would not 
agree about the superstructure. 

In the account-books ot the legislator, the 
number of the people is entered on both sides: 
on the side of profit, and on the side of loss: 
on the plus side, by the resources it affords ; 
on the minus side, by the resources it stands 
in need of: on the side of profit, by what it 
produces and supplies ; on the side of loss, by 
what it consumes. It produces food, ant^it 
produces mouths that are to be fed : it pro- 
duces men for defenders, and women and chil- 
dren that reljuire to be defended ; it produces 
arms and men that ward off the depredator, 
and it produces the precious matter that in- 
vites him. 

The quantities ascertained, — by compari- 
sons made of them, various other indications, 
pregnant with inferences and regulations, are 
obtained. 

1. By comparison of deaths with births, due 


* Securing the legality of the marriage is a 
collateral end, that might easily be attained by 
appropriate arrangements, whereof interrogation 
would be the principal instrument. But we are 
now considering, not what formalities ought to 
be observed on the occasion of entering into the 
contract, but what are the advantages derivahl^ 
from the registration of it when concluded. ^ 


allowance being at the same time made for 
immigration and emigration, the healthiness 
of each spot, as compared with every other 
at any given period, and as compared with 
itself at different periods, is ascertained. 

2. Hence, in case of measures taken by the 
legislator for th* increase of salubrity, the 
degree of success (if any) with which they 
are attended, may become discernible. 

3. Hence, the individual whose situation 
admits of choice, and in whose eyes health 
and longevity obtain the preference to rival 
blessings, sees how and where to choose. 

4. Here, too, the forecast of individuals 
finds a basis for its calculations, and the trans- 
actions grounded on them. Provision for a 
man’s self during his life, or for persons dear 
to him, to take place after his death, is thus 
secured against uncertainty and disappoint- 
ment. 

But, unless due allowance be made for the 
difference in point of longevity between dif- 
ferent modes o^life, severe deception and dis- 
appointment will be apt to ensue. 

§ 2. Aberrgtions of English law in regard to 
the registration of genealogical facts. 

In most civilized states, and in England 
among the rest, religious policy has inter- 
posed ; and, in the pursuit If its own objects, 
has, as well in respect of correetbess as of 
completeness, deteriorated the whole mass of 
genealogical preappointed evidence. 

In the instance of each species of genealo- 
gical event, it hits substituted to the fact or 
event intrinsically material, a fact extraneous 
to it, and, though most commonly, yet not in 
its nature necessarily, nor in practice invari- 
ably, connected with it. 

1. To registration of the fact of death, it 
has substituted registration of the ceremony 
of interment, and that only in the case where 
accompanied with certain formalities ; one of 
which is, the presence and operation of an 
ecclesiastical functionary of a certain order : 

^so that^if the body is disposed of in any other 
mtiiner, or by a priest of another order, or 
without the assistance of a priest, no registra- 
tion is to ^ake place. 

2. To registration of birth, it has substi- 
tuted registration of baptism:^ a ceremony 
which consists in the sprinkling the new-born 
child with water ; on the occasion of which 
operati(yi, certain words are to be pronounced, 
viz. in the form of a dialogue, in which one 
of the interlocutors must have been a priest, 
of the same order, as above : so that, if the 
child remains unsprinkled, or the sprinkling 
be performed without the accompaniment of 
the recently invented dialogue, or with the 
intervention of a priest of a different order. 


+ The statute above noticed (6 & 7 W. IV. 
c. 60) appoints the births, and deaths, as the facts 
tor registration.— 
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or without the intervention of any priest, no 
registration is to take place. 

3. To registration of an instrument of mar- 
riage-contract, or of the fact of its having been 
executed, it has substituted the registration 
of the performance of a certain ceremony; on 
the occasion of which ccreiifony, certain other 
words are to be pronounced, viz. in the form 
of a dialogue, in wliicli one of the interlo- 
cutors must again have been a priest, of the 
same order, as above : so that, if the cereniony 
be performed without the accompaniment of 
this recently-invented dialogue, or with the 
intervention of a priest of a wrong order, or 
without the intervention of any priest, no 
registiation is to take place; or, if any regis- 
tration happens anywhere to be made of the 
transaction, no care is taken on the part of 
government to preserve it, or put it«^o use. 

On this occasion, had it happened to these 
all-powerful functionaries to join in taking 
for their object or end in view the welfare and 
good behaviour of the parties^to this contract, 
care would have been tak('n (as already inti- 
mated) that, on the occasion and by means of 
this ceremony, a correct and cd.\iplete con- 
ception, and (without wliich it can neither be 
correct nor complete) particular conception, 
should be formetj by the parties to Ibis most 
important of all contracts, of the obligations 
with which they aie respectively about to 
charge themselves, and of the rights which 
they are about to acquire. But to the priest, 
whose interest centres in the obtaining of wor- 
ship with the fruits of it for himself, and to 
whom the temporal welfare of ever-sinning 
mortals is an object beneath, oftentimes even 
avowedly beneath, his care, their good beha- 
viour in respect of the contiact is at best a‘ 
matter of indifference ; while to the lawyer, 
whose prosperity rises with the unhappiness 
and misconduct of mankind, it is matter of 
advantage, that obligations and rights of this 
class, as of every other, should float in per- 
petual uncertainty ; and that, in this as in 
every other part of the field of action,^the yil« 
of action should remain for ever as completely 
unknown, and as incapable of being known, 
as possible. An awe-inspiring formulary — 
composed of vague generalities and historical 
allusions, and (by the careful exclusion of all 
specific delineation of rights and obligations) 
rendered as barren of useful and applicable 
instruction as possible — was therefore iincx- 
ceptionably conformable to both their inte- 
rests : and hence, on this as on so many other 
occasions, on the spurious and usual pretence 
of warming and guiding the hearty a composi- 
tion is framed and employed from which the 
head can derive no use. 

It is on pretence of fulfilling the will of 
Christ Jesus, that the mode of recordingthis 
most important modification of preappointed 
evidence has been rendered to so great an ex- 
tent inapplicable to the purposes to which it 


has been, or ought to have been, directed ; 
and in not so much as one of the cases is Christ 
Jesus so much as pretended to have ever said 
anything about the matter. 

Religion is thus planted and kept on foot 
by force, under the notion of its iiulispensahle 
necessity to the well-being of the present 
life: yet, when opportunity presents itself for 
rendeiirig it so, the opportunity is, with an 
uniformity too constant not to he the work of 
design, suffered to slip by unimproved. 

Under the old French law, matters were so 
arranged, that, with or without the assistance 
of the mother, it depended on any person or 
persons having possession of a new-born child, 
if not absolutely to give to it what parentage 
they thought fit, at any rate to render its real 
parentage absolutely unascertainable. The 
muse (so for strictness be it said,) in pro- 
ducing the child to the officiating functionary, 
the parish priest, spoke of it as having such 
and suclr persons for its parents : no oath 
adf’inistered, no interrogation proposed, no 
means provided for s'abjecting the deponent 
to eventual punishment in case of falsity : on 
this naked assertion, wasthe fact entered upon 
the register as certain. To prove the falsity 
of a declaration of this sort, no evidence what- 
ever, not the testimony of any number of wit- 
nesses, testifying upon oath, and upon inter- 
rogation administered in the ordinary mode, 
was admitted.* Hearsay evidence was thus 
not only admitted, but admitted to the exclu- 
sion of original evidence. 

The fraud thus practiceahle had its good 
effects as well as its bad onps. In the case 
of a child horn in adultery, in circumstances 
which rendered it notoriously impossible that 
the husband should have been the father, the 
reputation of the mother, the peace and honour 
of the family, was saved from blemish; and so 
in the case of a birth without marriage. 

U{>on the whole, was it eligible or not eli- 
gible, that transgiessions of this sort should 
be concealed? If eligible, the purpose might 
h3fve us effectually been provided for without, 
as by, the falsity. In this case, the proper 
subject for registration would have been the 
fact that a declaration to such an ofiect was 
made — made by individuals styling them- 
selves so and so ; not the inference^ which, as 
above, was surreptitiously substituted to it. 

Among the advantages resulting from the 
substitution of the plan of honest reserve to 
that of connivance at fraud, would have been 
the information of a statistic nature which in 
that case it would have been in the power of 
the legislator to derive. The cases of con- 
cealed parentage being on this plan distin- 
guished from the ordinary class of cases, the 
proportion between the one and the other at 
different periods would thus have been open 
Jip observation. 


* Causes CtHebres. 
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CHAPTER XI. 

OF OFFICES FOR CONSERVATION OP TRAN- 
SCRIPTS OF CONTRACTS.* 

§ 1. Uses of transcriytitious registration as 
applied to contracts. 

What it may be of use to bring to view on 
the subjc^ct of this application of the principle 
of preappointed evidence, seems referable to 
one or other of two heads : — viz. 1. Uses to 
which otiices of this description may be ap- 
plied ; 2. Means of adapting them to such 
their respective uses; 3. lamits to be set to 
the employment of the principle, ?. e. to the 
application of it to its respective uses. 

First, ill regard to uses. 

1. Of the uses to which a conserv'atory of 
the kind in question maybe applied, the sim- 
plest and most obvious is that of serving to 
whatsoever uses the original insti'uinent, be 
it what it may, was designed to seive. The 
first use of tran^Jcription is that which is idfn- 
tical with that scriptUm. For every fresh 
transcript, a kesli security against the evils, 
for the prevention of which, the original script 
was de^igned, Preservation — simple preser- 
vation — is the name by which tliis use may be 
designated. 

The description of persons by whom, and 
by whom alone, to the extent ot this use, the 
benefit is reaped, are the parties to the con- 
tract, together with (in case of death) their 
natural representatives. 

2. Next to this comes the sort of use, the 
benefit of whic^ is designed for third persons 
— persons other than the parties to the con- 
tract and their natural representatives. Nott- 
f cation, or promulgation, or, when considered 
in another point of view, reference, are the 
names by which this use may be expressed. 

If, with relation to any such third persons, 
notification of the contract be regarded as 
prescribed by justice and good faith, — omis- 
sion of such notification, where performance 
is regarded as practicable, may be considered i 
as a species of fraud, viz. fraud in the shape 
of undue reticence.'f 

The particular cases in which this collateral 
benefit is reaped, may be thus exemplified : 

* An establishment of this sort has place in 
Scotland. Even in Engdand, however inadequate 
the footing upon which it has been placed, it has 
had place, and for near a century, in the two most 
populous counties; — it has had place in Middle- 
sex and Yorkshire ; everywhere (though under 
the great disadvantages resulting from the form 

S ven to the originals) with universally acknow- 
dged good cftect. Scotchmen would accordingly 
not be wanting who would stand up_.stand up in 
Middlesex, and, in the instance of this as of any 
other obstacle attempted to be opposed to high- 
seated improbity, pronounce it mischievous, and 
certify it to be impracticable. 

+ See Chap. 11. § 1. 


I. Conditional dispositions made of parti- 
cular subjects of property (most commonly 
in the shape of immoveable property,) for the 
purpose of securing the repayment of money 
lent ; possession, or apparent proprietorship 
(as by receipt of rent,) remaining uncliangcd ; 
as in the case of Aiort gages. 

Persons liable in this case to be injured by 
the non-notification are — 

1. Subsequent mortgagees : other persons 
to vVhoin the like disposition for the like pur- 
pose might, for want of notice, come to be 
made of the same subject. 

2. Subsequent creditors at large ; persons 
to whom — in virtue of debts owing to them 
by the proprietor of the subject, the mort- 
gager — a right is acquired to property to a 
correspondent amount, in whatever shape, 
belonging to suqh their debtor ; and who 
would not have trusted him with the monies 
respectively in question, had it been known 
to thorn that the property thus in appearance 
free, was in reality charged with the incum- 
brance. 

3. Subsequent purchasers: persons by whom 
the subject-fuatter in question might, for want 
of such notice, come to be purchased, at a 
price proportioned to the value which it ap- 
peared to have — viz. the va^e which it would 
have had,* had it not been subject to this 
charge. 

II. Absolute dispositions made of a parti- 
cular subject of property, or of the whole 
mass of a man’s [property ; possession or ap- 
parent proprietorship, as before, remaining 
unchangerf : as in the case of the instrument 
called in English practice a hill of sale, con- 
veying the property of a mass of moveable 

*goo(ls ; or in the case of a settlement made, 
lor example orr the occasion of marriage, con- 
veying a mass of immoveable property, but 
in such sort as not to take effect till after 
the proprietor’s death, or at some other fu- 
tirre point of time, determinate or indeter- 
minate. 

Persefos liable to be injured by rion-notifi- 
cafion, are in this case the same as in the case 
just mentioned. 

III. Loig leases: dispositions made of a 
particular subject of property (most com- 
monly in the shape of immoveable property,) 
to take effect and continue for a long portion 
of time, but with intent that, at the expira- 
tion of that length of time, it should revert 
to the disposer or his representatives. 

Persons liable in this case to be injured by 
the non-notification, are by possibility the 
.alienor himself, but much more probably his 
representatives : as in the case of a house let 
according to the English custom, for a term 
of 60 or 99 years, — a disposition which in 
some instances has been made for a pepper- 
corn, or other small rent — so small as not 
to be demanded : whence oblivion of the 
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contract, and loss of the property to the re- 
presentatives. 

§ 2. Mode of adapting the system of Iran- 
scriptitious registration to its uses* 

Under this head, five subjects of considera- 
tion present themselves c 

1. Contracts registrable, contracts fit to be 
included in the system of registration, vrhat. 

2. How much to be registered? — the 
whole, or what part ? 

3. Means of enforcement, what. 

4. Mode of reference and notification, what. 

5. Mode of designation, in case of land, 
what. 

I. What are the sorts of contracts that 
shall be registered ? 

1. For the benefit of parties — at the in- 
stance of any party, any contract whatsoever ; 
he paying for the advantage such reasonable 
price as shall be fixed by law. 

2. For the benefit of third persons — for 
prevention of fraud to the pvejudice of third 
persons, — all contracts, from the non-notifi- 
cation of which, fraud to the prejudice of 
any third person is with reason *^o be appre- 
hended. 

3. For the security of persons who mean 
to purchase lan|i, or to accept of a charge 
upon it as a security for money lent, — all 
contracts (for instance) by whic^i the title to 
property in the land in question is capable of 
being affected, 

II. Of each contract, individually taken, 
how much shall be consigned to the register ? 
Shall it be entered in toto, in abridgment, or 
in extract? 

Expense apart, there can be but one an- 
swer : enter the whole. By a complete tran- 
script, you are quite sure that every purpose 
will be answered : that exactly the same ef- 
fect will be produced by anything less than 
the whole, cannot be asserted with equal 
confidence. 

So far as the interest of parties alone is 
concerned, omission of any part wM haf^dly 
be regarded as desirable. In the transcript, 
is there any part that would be superfluous ? 
So would it then be in the original: and it is 
from the original, and by that means from the 
transcript, not from the transcript alone, that 
the defalcation ought to be made. 

It is only with a view to the interests of 
third persons, that any reason cah present 
itself for preferring either an abridgment or 
an extract to an entire transcript ; and that 
with no other view than that of avoiding ex- 
pense. 

For the benefit of third persons, consign 
to the register (it will naturally be said) so 


• See “ Outline of a Plan for a General Me- 
gister of Real Property^"* communicated by the 
author to the Real Property Commissioners, sm- 
fra, Vol. V. p. 417. 
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much, and so much only, of the mass, as it 
can he of use to third persons, as such, to be 
informed of. 

Indications beyond comparison less bulky 
than the whole instrument, might, it is true, 
to third persons, be in some respects prefer- 
able to the whole ; and that not merely on 
the score of the expense, but even on the 
score of information : since, by a slight and 
concise intimation given of the purport of 
such parts in which alone the individual third 
person in question is interested, the labour of 
perusing the entire instrument may be saved. 

The truth of the observation is beyond 
dispute: but, expense apart, the practical 
inference is, not that the partial indication 
should be substituted, but that it should be 
added, to the whole. 

, By the substitution of an abridgment or 
an extract to a complete transcript, danger of 
error would moreover to a certain degree be 
introducnd: whereas in a transcript, all dan- 
gou, all possibility, of error, may be avoided, f 


-f- By the exertions of modern Ingenuity, three 
or four ‘’different inventions have been produced, 
by any one of which, error, as between exemplar 
and exemplar of the same script, is rendered 
impossible, 

L Paper little different from the ordinary 
having been written upon with an ordinary pen, 
and with ink little different from the ordinary.— 
copies, one, or (according to the care and skill of 
the operator) even two or three, all legible, are 
taken by means of a press. Inventors, Messrs. 
Bolton and Watt. 

2. Paper, ink, and pen, in ^very respect the 
same as the ordinary, — two or more pens are, by 
a simple mechanism upon the principle of the 
pentagraph, connected in such manner that, one 
of them being held and put in motion by the 
hand, another, with a separate sheet of paper un^ 
der it, is put in motion at the same time. Inven- 
tor, Mr. Brunei 

A recent imjirovement made upon this princi- 
ple is effected by such a disposition of the appa- 
ratus as places the pen whicn is not in the hand, 
much nearer to the hand and eye than according 
tb the original plan : at the distance, say, of an 
inch instead of a foot. 

3. Instead of a pen with ink in it, a metallic 
style or pencil is employed. Between two sheets 
of paper little different from the ordinary, a leaf 
of paper irimregnated with a black pigment is in- 
terposed. The pencil, in pressing upon all three, 
imprints on the two white sheets (viz. that which 
is over, and that which is under, the black one,) 
the characters composed of the matter thus 
pressed off from the blank one. Inventor, Mr. 
Wedgwood, of Oxford-street, London.® 

To pronounce which of these different produc* 
tions of human ingenuity is upon the whole best 
adapted to the purpose here in question, belongs 
not to the competence of the author, any more 
than to the design of the present work. Thus 
much however I can take upon me to pronounce, 
that there is not one of them but is to such a de- 
gree adapted to the purpose of legally -operative 

< 

See this subject further discussed, supra^ 
Vol. V. p. 400. 
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CII. XI.] PRKAPPOINTKU — TUANS, 

M.ikinj' tin iibiKlginciit or iiii extract is work 
toi iho head — woik to winch all heack in.iv 
jjot ho oqii.il . making a tiau'^onpt is, or iiia^ 
t)o in.ido, woik tor the hand oiii\ 

1 1 1 MoiK* ot oiiioroiiig ol)«.oi \ amv. 
Suppoiiiiiig no notary oinplo\od, this la a 
])oiiit that ni.ix ho attcndod with dithoiilty 
lint o\iT} \\ lioro, with the ovooptimi ot' the 
few' s|)wios ol oontraot liy the simplinty ot* 
which, ho the niipoitanoe ol the \<ilue at 
stake exersc) con'*ideiable, such assistance is 
t'etuMall\ legaided us unnecosa,ii j , _ever)- 
v.’hoie, and in Engli'>h piactice in pailicular, 
f ueli a^siNttUice is called in. 

the ordinary na#de of Avnimi; in pro^cnf mi, 
woiiM, if tile i.itenst of tlieio iimuiii'v at lar.'i 
VLiL the end in viea^, he Miporscih d and l.nd 
asu'e. 

Tlie jniiuiplp ut the ui.iny-penii* d instrument 
(ho It oh.sLiVi'd) ts cap.ihle nt liem ' i nun- l'‘d 
V iih, anti apjditd toiiihorot tli“<itiiei tun: in- 
Miiiiiuh that, eitlui Ic'tlie set tin 1 .iii ?. is. .n*. »- 
tner, or hy tl'o second .nid tiind t'»''eiliii, *0111 
cxeii.id.t"', .dl of tiiein . u i)>ahle ot s. ni,^ iintn 
tat M otliei, invy h > ohtained at oiite, anil, in the 
case of that in icli a stylo is i niplnvaid, mth- 
out the aiiphwment ot ary guaui toiic th.m 
what in Unglis'li jnaitu.. i-i enijiit \td in wiitin^, 
w'lthpen a'ul ink, on p'i» hincnt, the soil ot hand- 
wiitini* •.iliiil niifutwuK/. 

The li’h emplovid in tlie fust iiucition, heiiig 
in this lO'ijurt not mateii.dly diluiciit litini 01. 
dinary laU, like th it, li.dile to he ohii eiated 
hy uiid menstrua. The pigniont employ id ni the 
i.iveiition l.ist nicii’ionul, haMin* imUai tor its 
colouting III itti is ]>i«)oi .1', 111 SI ll 0 agemy cl 
iuid ineost.ua .it .in\ Mte, .mi. .s t.ii as ><( 
known, agamsrall inhiis tlmt aie (.ipaM.* id 
being ajiplud to p.ipi r wiiiumi <U'«tio)ing it, 01 

heii.iMn;; thiin. hes. 

line, tliiii 1 aptsiih.il seciiiity against ftv- 

geiv 111 the WeV t»‘ ./•/'. //o oZ/o//. l*,ut, utieii iian- 
p.tiid with iho tsoDil-i. 1 i\eiitions, tlie .idx.m- 
tage, so t f* ., toi 1 mis iv*gi>t..iti(in. Inis 1 o pl.ue; 
iiiiMiiii h .IS, dC’.ient c..Lriipj.iis l.cing Iiiiigtd 
].i ui' item h.iml , and so.ne of (In m oiticial, 
faUill atmn lonld not he ]'eif«<riiieii iijioa any 
one with .11. V ]iiii'.ioii ot siicte'is. 

Hole, thfii, wtili'iiU any tnne, labour, or 
pense, hesttiwed on transciiption — or, attei the 
first nmdeiate cost of the instiiuiionis. any other 
til, in that ot ilie p.ipei — is a sit of iianscripls, 
one, tw'o, thict.,o> more, piotliued^ wheMoi t«ne 
or inoii ipplieabJo to the purpose oi ctdual le- 
gi.M rat 1011. 

Iloie, i.l hough there should Imi three ditieP'iit 
paints loiiceined in the eontiact 111 point t>f 111- 
leiest, anil st) eonoerned as to leipiirc to huxe 
each of them a distiiu I extui])l,ir in his custudv, 
— heie IS one toi each, besides one lor the itgis- 
tiation olliee. 

It nngiit even so he ordered, that, besides 
one for ilie oitic c, there should he one toi e.wli of 
lour or live piixate haiuts; lor an exeinolar e\- 
l»rcssed hy t nar.icters Kh) i. iiu to be legible with 
the ra])idity Kijuirid by convtnunie in ordinary 
use, niighi answer the purpose of llieieinstratiuii 
oihee. {Suppose even hcie ami iheie a word not 
ligible, the deliticiicy might be Mipphcd by Uic 
context: and, forasmuch as it would he itii^os. 
Mbie to thvinc to what woid oi words (if to anv^ 
VoL, VI. ^ 
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Foi iMscs of iiece-isity, in which the recur- 
rence to that assist.iiice w hy the pressure of 
the evigciicv leiideii'd i 111 pi act i cable, provi- 
sion might he m.idc hy giving to the eoiitract 
a tcinpoiar) v,ilidit}, to the end oi a length 
ot time within wrlneli the piaeticahiUty of 
ohtaiii.'iig siieh as 4 ist.iiice may he regarded us 
ccitain. Due pioxi'^ion having thus been 
made tor these eases, the interventum of a 
not.uv may wilhonl danger of injustiee bo 
regal ded as neccssarj to the validity of the 
eonlr ict 

Owing to the impel ishahle nattiio of the 
siilycet-nialler, eontiaets having rehitiun to 


the tailuie would attacli, f.ilsilication would be 
iciidcied .IS ell Cl 111 illy ii()]K'less hy an impcifcot 
exemplar, us hy u peifeci one. 

i'o, a^.iin, ns to the use of registnition in the 
]ueveiuioii of iiaiul to the piejiiiiiie of third jai* 
'Oils for XV ant of notice. Tl’c othiial exem]> 1 ar 
1 Hist he mi))eitcct indeed, it it failed of pving 
such innm.it ion of the contents as would be a- 
hiiiidaiiilv tor tins ]iuipose. 

Till exeni]>l.ns, ii.oie m iiwcr, would not any 
ot them he on p.iiilimeiii: and, toi mstiumenut 
whuh aim^r peimaneiice, under English law, 
panliment is the suhstiatiim 111 piesent use. 
l»ut |)ipei ])ossi*>.ses piim.uiince to a degree aU 
togtMlici .^nihiunt tor the piir])ose: and it was 
not hy su]»ui:oiuy to ]Mpi‘i | hut hy non..eMs- 
iioie ot ]>spti, tli.ii ]Miiliment was brought into 

Use. 

iiom a ‘slip of no more th.m two lingcm 
liKvdth, ]).iulniie.it I01 insinnncnts of contract 
I1..S, togiiliir with the tenor of the mstminciit<t 
iliemsilxis, swiliid to (he hugest si/e wlmh tlie 
hulk ot the .inim.ll will ailoid: and, in tlie aiti. 
* Ic of hie.idth. tint si/e is eminently inronve-, 
I'lciit ; xviiin the lye has iiached the end of one 
lini, 4 o lii.d the next to it is a prohlcni, winch, 
to .111 unpi.'iliMd i}e, IS 111 no snuill degiee diffi* 
lull toMilxe. 

Tlie ii^^e of pioinulg.ition paper, provided wiili 
apimtid hoioii, piesiiiting, 111 tenor 01 iii the 
way 111 iiieienci, smh dispo'^itioiis of law as aie 
.i]>p]ic.ihie tothe suh|ci’l .lias been already brought 
to view. I >1.1, hv h.iviiig the in.iTgin thus fiii- 
iiIsIuhI out hy the opei.itioiis of the pnnimg- 
^pifss, tke body ot thi sheet need not be renilerecl 
tl^ Ic^s siisci‘])tible of being applied to the im 
vcntions above mentioned. 

In the lye of tlie minister of finance, in com- 
pansoii wifli any the slightest degree of supposed 
taiility in the (ollcction of levcnuc, all other ob- 
jeits ]iut togt iher, justice and every security it lu 
ca]i.ihle of aflonling, arc of no value, llaci they 
any, it would not become the object of so many 
sincere yid eiieclive though indirect proliibitionH, 
while liijustice is combated by so many direct 
and ineflectual ones. 

IJiit, on this occasion aa on others, that arbiter 
of hiiniuii destiny would as little he in want of 
the mcan.s, us ot tlie desire, of taking care of 
himself. 

• Provided always (as was observed i.i Chap. 
HI.] that hiilficiint means have been taken tor 
making it peitectly certain, tint no juison who 
Can ever luive occasion to cuter 111(0 any of the 
M»ith of continct in question, shall he u •a])pii/,id 
of the ueiexsit} of obtaiimig tl.c* .'S .-ta^.ce ol a 
notary. 
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immoveable property will be regarded as con> 
stituting a class in i elation to which the de- 
mand for registration is in a particular degree 
manifest and incontestable : but these are the 
cases in which the scientihc assistance of a 
professional man is most apt to be needed, 
and the certainty of obtainfhg it within time 
most entire. 

The intervention of an assistant of this 
description being then supposed, — in his per- 
son the legislator has a security for the ob- 
servance of this, as of all other, formalities, 
which it shall have been thought fit to pre- 
scribe. 

The exemplar being reserved in his hands 
for the purpose, — to him, under a penalty, it 
belongs to transmit to the proper register 
office such exemplar within the space of time 
prescribed. 

To him it might belong to keep an appro- 
priate book, or set of books, in which, under 
a set of beads prescribed by the legislator 
(prescribed with a view to th? uses, as above 
indicated,) entry shall be made of each con- 
tract in which he has been coiicc^jied. 

The office of each such notary becomes 
thus, to the extent of the business of this sort 
done by him, a sort of register office : and, of 
every such book,0an exemplar might be pe- 
riodically ^transmitted to the register office 
belonging to the county or otk- r district 
within which his residence is sit»rted. 

Such seem to be the means which justice 
and reason recommend for^ensuring the ob- 
servance of this as of other formalities. Un- 
der the influence of the partnership interest 
begotten by the fee-gathering system, custom. 
has established a very different one. In this 
case, as in the case of operations and instru- 
ments of procedure, nullity is the consequence 
of non-observance: without any tolerable 
ground for supposing that notice of such con- 
sequence will uniforml)^ be received — that 
the party will be apprized of the sword hung 
by a hair over his head-^ without any things 
done by the legislator towards rendering <^t 
probable. For the neglect committed by one 
man, punishment, and without Regard to 
proportion, inflicted on another; — for the 
misbehaviour of the inferior member of the 
law-partnership, the attorney, punishment in- 
flicted by the superior members of the same 
partnership, the judges, on the attorney’s 
cKent, the party who had no share in the 
blame. 

IV. Mode of notification and reference. 

To the first clause or paragraph of a scheme 
for registration grounded on the current prin- 
ciples, I read a marginal content in these 
words: — No deed, will, or codicil affect- 
ing land, to be valid, unless enrolled within 
six months; m three years, if the deed or 
will be executed without the kingdom.” And 
then, to a second clause or paragraph — The 
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enrolment to be notice to all persons.” And 
afterwards another: — No land to be af- 
fected by a judgment, unless notice left at 
the reference office.” 

If, in the instance of every deed, will, 
and codicil affecting land,” on the margin of 
the paper on which the instrument was writ- 
ten, the text of a portion of law were printed, 
denouncing invalidity (as above) as the penal 
consequence of the neglect in question, viz, 
the non-enrolment within the appointed time, 
— the injustice of the provision w^ould, in 
part at least, be done away : the client would 
be punished for neglect which would be the 
act of his lawyer ; but the act required to be 
performed would not be'altogethcr out of the 
power of him on whom the obligation of per- 
forming it was imposed. 

'If, in the instance of every deed serving 
for the purchase of land, or for the lending of 
money on the security of land, on the margin 
of the pap%r were to be found in like manner 
an ffitimation of the existence of a system 
of reyister ojffices, adapted to the purpose in 
question. — together with a recommendation 
to search the proper register office, for the 
purpose of ascertaining whether the land in 
question had been the subject of any such 
disposition remaining still in force ; — in this 
way (supposing moreover the practical obser- 
vance of the provision pre'^enbing registra- 
tion,) notice of the enrolment — real notice, 
not merely constructive, i. e. sham notice — 
would be given, if not to all persons, at any 
rate to all persons concerned in point of in- 
terest in the receipt of it. 

Six months are, on the above plan, allowed 
♦for the operation of enrolment. Within the 
six months, in confidence of the non-existence 
of any such contract affecting the land in 
question, a man purchases the land, and pays 
the money to the seller, who goes off with it. 
The money gone, then comes the enrolment ; 
the sole profe'^sed object of which is to pre- 
the payment which has been made. 

Should any real desire of opposing effectual 
prevention to such mischief be entertained, 
the course pursued will be somewhat differ- 
ent. A set of heads, adapted as above, being 
preappointed by the legislator (and a very 
short and simple one will be adequate for the 
purpose ;) the notary, having prepared, along 
with the instrument of contract, a letter of 
advice addressed to the register office, in 
which letter of advice is' contained a memo- 
randum of the contract, containing an intima- 
tion of the matter belonging to those several 
heads (viz. names of the parties, situation and 
quantity of the land, general nature of the 
disposition made of it, whether sale, settle- 
ment, lease, or mortgage,) brings it, together 
with the instrument of contract, to the place 
af^lpinted for the execution of the instrument 
of contract ; and, as somi as the ceremony has 
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been performed, delivers in at tbe next post- 
oflfice such letter of advice ; obtaining from 
tbe postmaster or his substitute, his signature 
to a Receipt, also ready prepared, and in which 
tbe direction inscribed on the letter of advice 
is transcribed. 

In the memoranduip of which the substance 
of this letter of advice is composed, notice 
sufficient to answer at least the temporary 
purpose would be already given ; as the caveat 
preparatory to an invention-patent answers 
for the time the purpose of the patent itself. 
But the very body of the instrument of con- 
tract itself, — why need it wait longer ? An 
exemplar for the collateral purpose being al- 
ready brought into existence along with the 
other exemplars allotted to the direct purpose 
of the contract, there will be no more dif- 
ficulty in sending by the same conveyance, 
and at the same time, this complex exem- 
plar, than the compressed and imperfect mi- 
nute of it. • 

The letter of advice so transmitted ^as 
above) to the register bffice, and deposited, 
or filed (to ase the lawyer’s word) in that 
office, serves, from the instant at wh?ch it is 
so deposited, for the information of search^ 
ers; i, e. "of persons having occasion to learh 
whether any contract has been entered into, 
whereby the state of the property of the land 
in question is affected. 

Thus, then, the purpose of searchers is 
answered. But the security and tranquillity 
of tbe notary by whom the rnemoi andiiin or 
exemplar of the contract was transmitted, 
remains to be {frovided for. 

For this purpose, instead of one exemplar 
of the memorariduin (as above,) he sends two 
to the register office.* Of these two, one 
reniulns in the office (as above ;) the other is 
re-transmitted to him by tbe same convey- 
ance, having first received, besides the direc- 
tion, an acknowledgment of receipt, dated 
and signed by one of the clerks belonging to 
the office ; to whose onomastic signature 
be added, and (for expedition) by a stamp, 
the words by which a designation is given'of 
the office. » 

If, besides the memorandum of the con- 
tract, it be a case in which an exemplar of tbe 
same contract is to be deposited at the office, 
whether on that same day or a subsequent 
one ; — in this case, instead of two exemplars 
of the memorandum, the notary sends to the 
office three. One remains at the office (as 
above}) another is re-transmitted to him with 
tbe mark of acknowledgment (as above ;) the 
third, being re-transmitted to him on the day 
on which the instrument of contract is re- 
ceived at tbe office, serves, by the addition of 
a few words, for the acknowledgment of the 
receipt of the instrument of contr act so r e- 

• The produce of the copying apparatus 
ready spoken of. 


ceived : — ** Received this day, the deed oj 
which the above is the meeteraHdum.**^ 

V. Mode of designation, in case of land. 

A short hint on this subject may not be 
without its uses. 

A geometrical survey of the island of Great 
Britain by order ftf government has for many 
years been in hand. Among the purposes to 
which that important work will be found 
applicable, that of servipg for the designation 
of portions of land, for the purpose of con- 
veyances and other contracts, may, it should 
seem, be numbered. 

In the vestry-room, or any other more con- 
venient place, in the custody of the minister, 
or minister and churchwardens, of each parish, 
might be deposited a copy of that part of the 
map which exhibits so much of the land as is 
contained within the precincts of that parish. 
The map may be divided into squares, and, 
in deeds, the portion of land in question de- 
scribed by reference to the squares. 

In, and in tfle near neighbourhood of, a 
I town or village, such part of the ground as is 
already covered, or likely to be soon covered, 
by buildingJ, might require to be exhibited 
by a separate map constructed upon a larger 
scale. J 

Each parish being thus 'provided with its 
authoriiat^e map, here would a standard of 
reference, to which, in all suits in which 
situation a id quantity of a portion of land 
came in question, reference should be made: 
made, in the firsUplace in the instrument of 
demand, tlien in the instrument of defence, 
and lastly, in the judgment. || 

•f In Scotland, enrolment in the remster of 
■*sasines constitutes a title to land, witn which 
no unenrolled title can interfere ; and enrolled or 
recorded titles have precedence according to the 
date of their presentation to the registrar. The 
person who first produces his instrument of sa- 
sine for enrolment, is thus preferable to a prior 
purchaser. The instrument of sasine is the no- 
tarial record of the act of taking sasine or in- 

t ftmentoon the land, which is ineffectual unless 
elnstrument be presented to the registrar within 
sixty days after the ceremony. — jKd 
X By the. convexity and inequality of the 
earth’s surface, difficulties will be produced re- 
specting the adjustment of the mensuration of 
tne minute portions liable to become the subject 
of legal contracts, to the mensuration of the 
whole. But, bjyreometricians, by whom the na- 
ture of th^se difficulties is understood, the means 
of obviating and surmounting them to a degree 
sufficient for practice will also be understood.^ 

II Under the fee-gathering system, in English 
practice,— uncertainty, not certainty, being the 
real end of judicature, — in the instrument of de- 
mand (the declaration, in the action oi ejectment,) 
not so much as an approximation towards the 
description of the quantity really in dispute is 
attempted. The judgment having no other basis 
than the instrument of demand, no information 
respecting quantity is afforded by what is called 

* Sec above, Vdl. V. p. 428. 
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§ 3. Limits to the application of the practice 
of transcriptiiious registration. 

As in case of collection of evidence, and 
Otlier judicial operations, so in the case of 
contracts, — notification, t^iough in some re- 
spects purely beneficial, will in other respects 
"he, in some cases, and with reference to 
some description of persons, pernicious. 

From this consideration, two objects of soli- 
citude are imposed upon the legislator; viz. 

1. Not to require or permit divulgation, 
where the mischief of it, when carried to the 
necessary extent, is deemed preponderant 
over the good. 

2. Where the good is preponderant over 
the mischief, still not to cause or sutler the 
communication to be made or received by 
any persons, in relation to whom either no 
benefit accrues, or, if any, not to such an 
amount as to outweigh that of the mischief 
done to others. ^ 

So far as the act of registration is purely 
optional — not perfoniuible but at the in- 
stance of the only party or partiej^ interested, 
and, in case of divers parties, of all the par- 
ties interested, — the practice can have no 
peed of limitation. 

But, l^y the yfery act of registration, the 
existence of the contract is exposed in some 
sort to disclosure. 

If, in such cases, non-disclosure, so far as 
practicable, be upon the whole desirable, — 
then comes the question, Vhat, consistently 
with the act of registration, shall be the ar- 
rangements taken to prevent it? 

This case is in a manner confined ^to last 
wills : under which denomination may be in-*’ 
eluded, if there be any difference, gratuitous 
dispositions of property made by a single per- 
son, not to take effect till his death, and re- 
vocable by him at any time during his life. 

A contract of this sort it may happen to a 
man to be desirous of (depositing in a public 
register office for safe custody. Iw such ^ 
case, a desire natural to every man is to bbn- 
ceal the particular terms of it. This object 
may, in such a place, be effectually secured, 
by the universally known expedients of fold- 
ing up and sealing. But in such a case it is 
not always enough to a man that the parti- 
cular terms of the disposition made by him 
should be unknown : it is frequenfily of es- 
sential importance to him that the fact of his 
having made any disposition of that nature 
should remain equally unknown and undis- 

the record^ in which the declaration and judg- 
ment are compared. When the judgment is in 
&vour of the plaintiff, possession is given — not 
>by the judge to the plaintiff but by the plain- 

tiff, with the privity and assistance of the sheriff 
(who on this occasion acts under the authority ^ 
of, but without any directions from the judge,) 
r-by the plaintiff, at his own peril, to himself. 


coverable. This object may with little dan- 
ger of failure be accomplished, by the equally 
obvious expedient of a solemn engagement 
to that effect entered into, and universally 
known to he entered into, by the several of- 
ficers belonging to the office. 

On the mode of correspondence between 
the individual and the office in this particular 
case, no separate observation need here be 
made. Of what has been said on that subject 
in a former section, the application to the 
present case is sufficiently obvious. 

In the case of a last will, concealment can- 
not operate to the injury of anybody: property 
is not bound by it till the death of the party 
takes place, and then the concealment may 
be, ought to be, and naturally will be, at an 
end. 

It is only where the interests of third per- 
sons of a particular description are liable to 
be affected by the contract, if concealed from 
third persons of that description, — in which 
ca4c, on that consideration, it is proposed to 
render registration Ifoinpulsory, — that any 
questiop can arise concerning the degree of 
secrecy, if any, which is proper, and the ar- 
rangements fit to be taken in the view of 
secuiing it. 

Taken in its totality, the subject of con- 
tracts is to such a degree multifai ious as well 
as extensive, that, m treating of it, to give 
to conception a determinate object, here as 
elsewhere, it wilLbe of use to take, in the 
first instance at least, a particular class of 
contracts ; say, for instance, in consideration 
of their superior importance, those which af- 
fect property in immoveables. 

In this instance, is it of use upon the whole 
that secrecy in any degree, secrecy as against 
anybody, should be preserved ? 

Those who contend for the affirmative, will, 
on these occasions, be apt to deal in generals. 
All families have their secrets ; from the di- 
vulgation of which, great mortification and 
^.’convenience may arise. The state of a man's 
property is univei sally regarded as being of 
the number. In the case of commercial men, 
when revenue has been the object, particular 
arrangements, having for their professed ob- 
ject the preservation of secrecy, have, under 
the British government, with much anxiety 
been established by law. 

Answer: — By the communications neces- 
sary to the collection of the property taxes, 
— by these communications, if divulged, or 
made public, or rendered generally accessi- 
ble, the totality of a man’s property would 
be made known. But, by no such registra- 
tion as it could be proposed to apply to con- 
tracts, would the whole of his property be 
made known qr knowable. 

The only case in which it could be sup- 
Wsed that, by the registration of contracts, 
tine state of a man’s property would be dis- 
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closed, is that of a contract affecting land 
(say a mortgage, or a marriage-settlement,) 
in the instance of a man, the bulk, of whose 
property consists in land. 

By a marriage-settlement, if known, no 
property is pointed out as departed out of the 
family. The property indeed, to the extent 
of that which is the subject of the settlement, 
is shown not to be liable to be disposed of, 
beyond the lifetime of the present possessor, 
in discharge of debts. But that is the very 
thing which individuals in general are in 
point of interest concerned, and in point of 
justice intitled, to know ; — viz. lest, by trust- 
ing their money or money’s-worth to one who, 
knowing he has not wherewithal, intends 
not to reimburse them, they should be de- 
frauded. 

Even by a mortgage — taking the state^of 
the family on the footing of that transaction 
alone — it can never be kno\i^i that any di- 
minution of property has taken 'jilace. To 
make improvements, ^)y which the profl^rty 
may be augmented, or provide for incum- 
brances, th*e existence of which i^ already 
matter of notoriety, such as the payment of 
younger,,children’s fortunes, may have been 
the object. 

But — in so far as the effect of the mort- 
gage is to place property out of the reach of 
creditors, out of the roach of justice — in so 
far is it matter of justice that the transac- 
tion should be gcnerally>knowu ; lest, as in 
the former case, fraud should take place.* 

The defraudment of creditors, for want of 
knowledge oi the contiacti is a mischief (it 
may be said) that will only have place in here 
and there an instance: in no case but in the* 
case of prodigality, which, according to the 
well known and practically useful observa- 
tion of Adam Smith, is a case comparatively 
rare ; whereas, by the divulgation of such con- 
tracts, a mischief is produced which extends 
to everybody. 

Be it so. But this supposed mischief, 
result of the disclosure of mortgages, whei^ 
it does take place, — what, after all, does it 
amount tot 

When everything is distinctly explained, it 
amounts to neither more nor less than this ; 
viz. that a man is prevented from causing his 
neighbours and acquaintance to suppose his 
property to be greater than it is. But of 
this prevention, where is the real mischief ? 
What harm, even if he should be prevented 
from obtaining, if not money, at least repu- 
tation, on false pretences — that sort of re- 
putation which consists in the ppinion of a 
man’s being possessed of money ? 

To obtain money, or money’s-worth, upon 

• In Scotland by the system of registration 
above alluded to (p. 579, note +,) no mortgage or 
heritable burden can be made real witho^ re- 
gistration.— 


false pretences, is made punishable — is treat- 
ed as a crime next to capital. To obtain ad- 
vantage in any other shape — in any of those 
shapes in which it is (as in most shapes it is) 
transmutable into money, need not certainly 
be punished in the same degree ; but to what 
good end of morality or policy can it be pro- 
tected and encouraged ? v 

Supposing it a settled point, that, in rela- 
tion to contracts affecting land, indiscriminate 
j publicity ought to be granted, the channels 
and the meansare sufficiently obvious. News- 
papers are employed for giving publicity to 
declarations of bankruptcy and to dissolutions 
of partnerships : newspapers, and in particu- 
lar the local newspapers of each county, or 
correspondent territorial district, might be 
employed for giving publicity to all contracts 
by wWch land ia that district is affected. 

Not that, even for the purpose of limited 
and appropriate notification, this indiscri- 
minate but momentary mode of divulgation 
would be sufficient : the dHy past, the news- 
paper of the day is forgotten. For search to be 
perfornred at any time, a register office would 
not the less be necessary. 

§ 4. Importance of reducing within compass 

the matter to be transcribed. — Aberrations 

of Enfiish practice in tnis respect. 

If impre^ing in point of extent and utility 
the practice of transcriptitious registration, be 
among the ends which the legislator ought to 
propose to himself, two main objects, in the 
charactef of means, call for his regard : 1. The 
giving facility to the operation, viz. that of 
transcription itself; 2. The reducing within 
compass the matter to be transcribed. 

Everywhere, under the influence of the 
fee-gathering system, the business of penning 
instruments of contract (the business of con- 
veyancing as it is called) having been the work 
of the fee-gathering partnership. Judge and 
Co., executed under the impulse and direc- 
tion o| the interest*of the firm — an interest 
^ting in a direction diametrically opposite to 
that of the community at large, and thereby 
directly ippugnant to the ends of justice, — 
the object, in the case of these legalized ex- 
pressions of private will, as in the case of the 
expressions of public will, has been, — what? 
To render, to the extent of the patience of a 
deluded people, every discourse belonging to 
this class, as ill-adapted as possible to the com- 
mon purposes of discourse — to the purposes 
which, in every discourse, of this most impor- 
tant class in particular, ought to be aimed at 
with more especial care : — in a word, to ren- 
der it as obscure, as ambiguous, and, for the 
joint purposes of obscurity and ambiguousness, 
as unnatural, and absurd, and voluminous, as 
possible : to add to the natural obscurity of 
the subject, as much factitious obscurity and 
impenetrability as could be given to it by the. 
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boiindlesg accumulation of excrementitious 
roaltcr, as disgusting and repulsive as it could 
be ntade to the taste, as well as impenetrable 
to the understanding, of the non-lawyer; 
that is, of every individual who is not paid for 
wading through it. 

On ibis as on other parts of the held of 
legal lucre, there has been of course a perpe- 
tual contest, and trial of skill, as between the 
lawyers of the several civilized nations: but 
by the English lawyer (unless, In this part of 
the race, the exertions of the Scotch lawyer 
should be found to afford, in some respects, 
an exception,) all competitors of all other na- 
tions have been left far behind. So far as 
concerns the mere heaping of words upon 
words, bis exertions, or the fruit of them, may 
perhaps have been equalled or exceeded. But 
in the practice of what is called JictioK, legal 
fiction, — the most pernicious and basest sort 
of lying — lying by or with the concurrence 
and support, as well as for the profit, of the 
judge, — he has fi)und an imjf^iement, in the 
use of which he has in a manner stood alone. 

By the help of this instrument of fraud and 
extortion, he has contrived to ma^ce the indi- 
vidual pay, as if it were the plain and honest 
expression of his will, for a tissue of absurdi- 
ties, which have (lo more natural connexion 
with it then a chapter out of the Adventures 
of Baron Munchausen, or the talou of Mother 
Goose.* 

In a marriage-settlement drawn by a French 
ora German lawyer, there ^ may possibly be 
(though it is difficult to conceive kow there 
should be) as many useless and thence per- 
nicious words, as in the non-mendacious parts 
of the composition of his brother of the Vade 
in England : but, in so far as morality is con- 
cerned, if veracity be considered as a branch 
of it, the most dishonest composition of the 
Frenchman or the German, is, in comparison 
with that of the English attorney and his asso- 
ciates (for the work for which a single fiand 

suffices on the continenf is in Engl^id th^^i^c^, . 

work of legion,) the language of sincerity audT nerally made. 


Not a fiction but is capable of being trans- 
lated, and occasionally is translated, into the 
language of truth. Burn the original, by the 
bands by ^hich so many less noxious nuisances 
have been burnt, — burn the original, and 
employ the translation in its stead. Fiction 
is no more necessary to justice, than poison 
is to sustenance. 

To the mass of judicial lying called a Jine 
— to the other mass of judicial lying called a 
recovery, substitute the plain troth, by which 
the legal operation of either might be declared 
in half a dozen lines. To the lease and re- 
lease, substitute the feoffinent, to which these 
two correspondent masses of falsehood and 
absurdity have themselves been substituted. 
In the case of the mortgage, declare that right 
of possession to be eventual, which neither is 
ncr is meant to be anything more. 

All these instruments of fraud, and recep- 
tacles of falsehood and absurdity, teem with 
fees ; in edmparison with which, all else is, in 
the^-ye of a fee-fed lawyer, without value. But 
fraud, howsoever necessary to the creation, 
would not be necessary to the preoervation, of 
the feesf 


CHAPTER XII. 

OP THE PRINCIPLE OP PREAPPOINTED EVI- 
DENCE AS EXEMPLIFIED IN THE CASE OP 
REAL EVIDENCE (EVIDENCE FROM THINGS.) 

The subject of real evidence will be fully 
con^idered in the next book.f There will, 
however, be no inconvenience in saying here 
what seems fit to be said with respect to the 
application of the principle of preappointed 
evidence to the field of real evidence. 

The demand for instruction on this subject 
is not very considerable. But conception may 
be assisted, and the purpose of illustration 
answered, by bringing to view some of the 
most remarkable instances in which this ap- 
pi^;ation has been, and continues to be, ge- 


truth. 

To substitute truth 4o falsehoo(^ common 
sense to absurdity, would require nothing new 
but will on the part of the English legislator. 
Ofthe exertion ^nd ingenuity which is lavished 
in the service of injustice, a small portion 
would suffice for the purposes of jus^ce. 

Already the legislator is in use to give for- 
mularies for judgments of conviction : let him 
extend the application of the same incon- 
^stably useful principle and honest practice to 
instruments of contract, to conveyances. 

• Fines, recoveries,* lease and release, mort- 
gage, Ac., terms assignable ad infinitum, have 
nothing to match them out of England. 

* Fines recoveries are abolished by 3 & 4 
W. IV. c. 


In the case of immoveable property, the 
fences of various kinds, by whish intrusion 
from various sources is, with a degree of suc- 
cess more or less complete, endeavoured to 
be guarded against, serve at any rate for the 
delineation of boundaries, and thence of the 
dimensions of the space contained within 
them. Ill the case of landmarks, the purpose 
is confined to the mere delineation, or rather 
indication, of boundaries. 

The function, which, in the case of boun- 
daries, is permanently performed in relation 
to portions of immoveable property — to quan- 
tities carved out, as it were, of the surface of 
the globe which we inhabit — is performed 
occasionally in relation to masses of moveable 

C-Jto — * 

t f Book V. Circumstantial^ Chap* III, 
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property, by the several standards of weight 
and rtieasure : chiefly on tlje occasion of their 
changing owness, or on the occasion of their 
consumption, or change of form, in the hands 
of the same owner. 

Proprietary marks — marks of ownership — 
may be considered as .articles of preappointed 
real evidence ; unless they be considered as 
constituting so many symbolic modes of sig- 
nature, indicative of the proprietor, by being 
significative of bis name. At any rate, and 
whether of real or written, they are so many 
articles of preappointed evidence. 

Imprinted upon any subject-matter of pro- 
perty, the proprietor’s name at length would 
be unquestionably an article of written evi- 
dence : no less so the initials, as in the case 
of G. R. for George Rex. But when, instead 
of the G. R., come the broad arrow on timber, 
or the strand in sail-clotlr, then cefhes the 
doubt (happily altogether an irilmaterTal one) 
as between written and real evideifte. 

Hydrometers, thermometers, and elecfro- 
meters, are so manyoth^i* standards of quality, 
confined, each of them, in its application, to 
a particular species of body. 

As standards or indexes of quantity ^ so 
may stanctards or indexes of quality^ be coift 
sidered as so many articles or sources of real 
evidence. Where quality depends upon pro- 
portions as between the elements of the same 
compound body, standards of quantity serve 
in this way in the character of standards of 
quality. 

Thus, different species of hydrometers serve 
for indicating tHe proportional quantitiea as 
between alcohol and water, and thence the 
strength of the ardent spirits composed of 
the two ingredients. Applied to infusions of 
malt, or other fermentable inaf^ers, a similar 
instrument, under the name of saccharometer, 
serves for indicationof the proportions between 
the quantity of sugar and other fermentable 
matters mixed wdth the water, and thence the 
strength and value of the wort. ^ 

Touchstones serve as standards of quality^ 
by indicating proportions as bet ween the noble 
and ignoble metals. 

Mint marks applied in the same view, wear 
an ambiguous aspect ; being referable either 
to the head of real or written, circumstantial 
or direct official evidence. 

The following are other examples of pre- 
appointed real evidence : — 

In the hands of the importer or manufac- 
turer, taxes are imposed upon various sorts of 
goods ; that is, previously to the distribution 
made of each article in the way of sale, he is 
subjected to the obligation of paying to the 
oflficers of the public revenue a sum of money 
proportioned to the quantity and quality of 
the article. Upon the outside of each packet 
•containing a determinate quantity of the ^ 
tide, a stamp or other mark^ is appointed to 


be impressed by the officer of ^ revenue, on 
receipt of the sum assessed upon The 
existence of any such artide, in a certain 
quantity, not provided with such a stamp or 
mark, is at the same time directed to be re*, 
ceived as sufficient evidence of the species 
of delitiquency consisting in the non-payment 
of the appointed tax. 

For reasons, the policy of which is a ques- 
tion foreign to the present purpose, the ex- 
portation of sheep and sheep’s wool was for 
a long time thought fit to be prohibited. For 
the enforcement of this prohibition, a pro- 
vision is inserted, prohibiting the packing of 
this species of commodity in masses exceed- 
ing a certain quantity (141b.) unless it be in 
packages of a certain description, bearing on 
the outside the word * Wool' in conspicuous 
letters^f not less than a certain length (8 
inches.*) Thus it is that the existence of 
a quantity above the small quantity so al- 
lowed — otherwise than in one of the sorts 
of packages so^xpressly almwed, and bear- 
ing on the outside of it the abpve-mentionedl 
positive ^v^ence of its contents — is, in any 
place of the description in that behalf speci- 
fied, preappointed to be received as an article 
of negative evidence sufficient to warrant a 
decision convicting the prj^rietor (or other 
person hamg the article in his pos^ssion) of 
an individual act, belonging to the species of 
acts which the law has on this occasion thought 
fit to insert in the catalogue of punishable 
offences. • 

Standards of quality have already been 
mentioned as among the already established 
applications of the principle of preappointed 

oto rea? evidence. 

But, in many instances, an indication of 
the maker of the article is either the best 
or the only evidence of its quality that can 
be presented to the cognizance of a person 
whose interest, in the character of an owner 
or occupier, it is, to npssess a just conception 

‘^^Obmpared with the instances alreadybrought . 
to view, such evidence of quality may be con- 
sidered as ijielonging rather to the head of 
circumstantial than of direct evidence. Per- 
haps even those others might be considered 
in the same character : hut be this as it may, 
how satisfactory a species of evidence it is in 
many cai^^s, scarce any person but has bad 
occasion to observe. 

Where a manufacturer has obtained a re- 
putation on the score of the quality of his 
goods, he is not apt to be insensible to the 
value of it, or to fail of taking measures, so 
far as depends upon himself, for availing him- 
self of it : viz. by exhibiting, according to the 
nature of the goods, either upon the face of 
the goods themselves, or of the receptacles in 


*38Gea III. c. 38, §28. 
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thef are kept^ an intimatton of the 
hand from which thejr came. 

ITnjfortanately, — by the same interest by 
whicfa^ the real maker of superior goods is 
excited to make known to individuals in ge- 
neral, in the quality of possible customers, 
the hind of the real makef from whom they 
received their quality, and from whom ac- 
cordingly other goods of equal quality may 
naturally be expected for the same price, — 
other manufacturers of goods, of the ^me 
denomination but of inferior quality, are ex- 
cited to have recourse to that species of fraud 
which consists in causing these inferior goods 
to be considered as having been the work of 
the same hand. 

A practice of this kind is neither more nor 
less than a species of fraud — a species of for- 
gery: possessing, if not in equal degref*, in the 
same kind (to a considerable extent at least) 
the characters of that crime. 

The injury, of which it is the instrument, 
falls in three di^^tinguishabl^ shapes, and on 
two different descriptions of persons: — 

1. On the purchaser, who — tile inferior 
goods being imposed on him foi^the superior 
—is defrauded to the amount of the difference 
in value. 

2. On the ina? er of the superior goods, the 

rival raa'iiufacturer, who — the iiiVfcrior goods 
being purchased instead of his sjiperior ones, 
is thus injured in his property, defrauded 
to the amount of the profit upon the goods 
purchased, — in coiisequem'-e of the deception 
and consequent mistake. o 

3. On the superior maker again, who, be- 

sides losing tlie credit attached to the author- 
ship of the superior goods which hd' reall}^ 
made, is saddled with the discredit attached 
to the inferior goods which he did not make, 
— and is thus injured in respect of his pro- 
fessional reputation: and, reputation being in 
this sort of case a main source of property, 
ne is thus, though in a remote and contingent 
way, injured in his property to an u^definable 
amount. a 

In his character of guardian of the public 
morals, as well as in that of protector of in- 
dividual property, it seems incumbent on the 
legislator to do what depends on him towards 
the. suppression of fraud in this shape. Hap- 
pily' — notwithstanding the names of fraud 
and /orrery, which with so indisputable a pro- 
priety may be attributed to it — measures 
attended with little rigour,^ with rigour far 
inferior to that which is practised in the case 
of the most common and most formidable of 
the offences characterized by that name, pro- 
mise to be sufficient. 

Of the measures that seem requisite in this 
view, intimation may be made under four 
heads viz. 1. Prohibition ; 2. Eegistra- 
tion j 8. Procedure (summary ;) 4. Penalty .c 
Under each, a ver^ slight and general de> 


signation is all that room can be found for in 
this place. 

1. Prohibition. ' If, on goods of all sorts 
without exception, names and descriptions 
sufficient in all cases for distinction could be 
delineated, — prohibition, under a slight pe- 
nalty, and without registration, might suffice. 
But the contrary is beyond dispute. 

2. Registration. Offices for this purpose 
would need to be instituted : number and si- 
tuation depending on local circumstances. But, 
how dissimilar soever the nature of the goods, 
one office at a place might serve for all. 

Subjects of registration, the mark which 
each manufacturer might think fit to employ, 
according to the nature of the goods. The 
use of the register is, that, a manufacturer 
having made choice of his mark, no other 
manufacturer in the same line shall be at li- 
berty t«e employ either that same mark, or a 
mark likely tD be mistaken foi it. To secure 
a sufficiant degree of diversity, a previous 
litfence would, if.not absolutely necessary, be 
at any rate of use. <?On the other hand, the 
danger of arbitrary power, andaif consequent 
oppression or extortion, would require to be 
taken into the account. 

' For the establishment of the office, com- 
pulsion applied to any purpose would neither 
be necessaiy nor proper. No compulsion ap- 
plied to persons not sharing in the benefit, to 
force them to share in the burthen : in other 
words, no salary at the public charge. No 
compulsion to force any manufacturer to re- 
gister his marks. By each individual in whose 
eyes the security is worth purchasing, it will 
be purchased. 

The danger would be— where the assign- 
ment of the marks required judgment, time, 
and attention — lest, if the fee for the licence 
were not left to be adjusted to the quantity 
of time and attention that might eventually 
be necessary, assignments should be rashly 
made or refused : in the opposite case, lest 
Amre, as in the judicial offices, the opportu- 
nity of increasing official profit by unnecessary 
consumption or pretended consumption of 
official time, should become a source of fac- 
titious delay, vexation, and expense — of a 
sort of secret litigation, though without the 
name.* 

‘ 3. Procedure summary. A topic over and 
over again insisted on f is, that, except in 
the comparatively rare cases in which, by 

* By the act which gives a copyright in de- 
signs lor manufacture for a year, and in designs 
of castings, embossments, &c. for three years 
(2 & 3. Viet. c. 17,) a system of registration is 
appointed, and each article of manufacture, to 
entitle it to the protection of the act must have 
on it the name of the registered proprietor, the 
number on the register, and the date of registra- 
tion. — JBrf. , 

< f See Scotch Reform, Letter 2 (VbL V.); and 
Look VIIL of the present work. 
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special^ causes, delay is rendered necessary, whose name gives him a monopoly as against 
all judicature is unjust, that is not summary, me. This artifice is therefore an innocent one. 
But on this occasion, a special demand for and without which I could never faope^tp give 
summary procedure is created by divers cir- myself a fair and equal chance.” 
cumstances. To trace out, and secure for Legislator, “ If your gpoods are no better- 
the purpose of justiciability, the forthcoming- than his, no injury is done to you: the same 
ne^s of the forgerer,— investigation, a process chance which bas befriended him, might have 
not performable under any other than sum- befriended, and may at any time befriend, you. 
mary (». natural) procedure, will frequently ‘‘ If you goods become betters or, under 
be necessary. the same goo ess, cheaper, sooner or later 

^ Regular or technical procedure being (in Customers will fin out your superiority as 
nine out of ten cases individually taken) as they found out his : an ’ then the tables will 
inapplicable to the purpose of honest litigants, be turned in your favour, and you will be the 
as it is, and was intended to be, favourable monopolist. Bestir yourself, 
to the purpose of dishonest ones, — so in par- “ Your wares, you say, are as good as his; 
ticular is it in this. A suit in equity is as but how am I to be satisfied of their being so? 

inapposite in the character of a remedy for an The evidence of customers an impartial 

honest plaintiff*, as it is infallible in the eba- lot of evidence — is, by your own shelving, 
racter of an instrument for crushing an hpnest against you : what have you to oppose to it? 
defendant, whose pecuniary circur^stances are ‘‘ In your instance (you say) the forgerer’s 
such as to disable him from resisting it. wares are as good as the wares of the man of 

4. Certainty and fiicility of corviction being established skill and reputation, whose name, 
afforded (as above) by the nature of tb j mode or what is >qui valent, \e forges. Be it so. 
of procedure,— here, as elsewhere, the magni- But how many will there not be whose wares 
tilde of the penalty might be rendered trifling are inferior ! and the worse the wares, the 
in comparison with whatdt becomes necessary greater Jhe profit i — the stronger, therefore, 
to make it where factitious uncertainty, com- the inducement to the forgery, and therefore 
bined .vith the burthen of factitious d^lajj and the probable number of the forgerers. 

’ ■* holds “ You and your moreysiiccessful rival have, 

in my^regard, no higher place^ the one than 
ir addition thcoth^r: my favour would lean rather on 
or .i adequate the side of customers, as being more nuine- 

publicity (the expcurse ui prosecution having rous than makers. By favouring that state 
nothing factitious added to it, and the pro- of things which holds out to each of you the 
secutor being indemnified for his share of it,) best chance ot* a reward proportioned to hia 
would be sufiicient. Ordinary forgerers are real m'erits, I. excite each of you to exert hia 
almost always, in respect bf pecuniary circum- utmost to win the prize : and the greater your 
stances, irresponsible: hence the pretence, irerits — the better the goods .at the same 
and in some measure the necessity, for vhe price — thence the greater the advantage, the 
rigour of the punislnnent in that case. For- ever increasing advantage, to the people at 
gerers of this description are scarce ever, in large, in quality of customers.”* 
the same respect, otherwise than responsible : 
sufficiently responsible, in respect of costs and 
penalty, as above. 

Forgerer, “ But my wares are in fact no- 
thing inferior to the goods made by thuv , 
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* By the Letters-Patent amendment act, 5&6 
Wil. IV. c. 83, a person forging the name of a 
patentee, for the purpose of making goods pass 
off as his patent c'^mmodity, is liable to a penalty 
of C§ 70— AV/. 








